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VOLUME 85 MAY 1999 NUMBER4

ARTICLE

RACE AND REPUTATION: THE REAL LEGACY OF
PAUL v. DAVIS

Barbara E. Armacost*

[If] the Fourteenth Amendment's Due Process Clause should
ex proprio vigore extend to [private citizens] a right to be free of
injury wherever the State may be characterized as the tortfea-
sor... [it] would make of the Fourteenth Amendment a font of
tort law to be superimposed upon whatever systems may already
be administered by the States.'

[I]n a "Constitution for a free people," it is an unsettling con-
ception of "liberty" that protects an individual against state inter-
ference with his access to liquor but not with his reputation in the
community.2

* Professor of Law, University of Virginia School of Law. I thank Anne Coughlin, Bill
Stuntz, Vince Blasi, and participants in a constitutional law workshop at the University
of Virginia School of Law for helpful comments on earlier drafts. I also thank Sharon
Karg and Doug Bacon for excellent research assistance, and the University of Virginia
Law School Foundation for summer research support.

IPaul v. Davis, 424 U.S. 693,701 (1976).
2 Henry Paul Monaghan, Of "Liberty" And "Property," 62 Cornell L. Rev. 405,426

(1977) [hereinafter Monaghan, Of "Liberty"] (comparing Wisconsin v. Constantineau,
400 U.S. 433 (1971) with Paul v. Davis).
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INTRODUCrION

IN Paul v. Davis,3 the Supreme Court of the United States re-
.jected a due process claim for reputational harm by a plaintiff

whose name appeared on a list entitled "Active Shoplifters"
that was circulated to local merchants. The plaintiff had been
arrested but never prosecuted for shoplifting.4 The plaintiff's
constitutional damages claim was rejected on the ground that
mere injury to reputation does not implicate a protected liberty
or property interest within the meaning of the Due Process
Clause! Following close on the heels of Paul, the Supreme Court
decided a series of cases in which plaintiffs sought damages for
deprivations of liberty or property, including Parratt v. Taylor,6
Daniels v. Williams,7 Hudson v. Palmer,8 and Davidson v. Can-
non.9 In each of these cases, the Supreme Court, in various
ways, further narrowed the class of constitutional damages
claims that may be brought under the Due Process Clause.

It is generally thought that the Court's holdings in these cases
were driven not so much by a restrictive theory of the underlying
constitutional right, but rather by concerns about the scope of the
Section 19830 remedy being invoked to enforce that right-the
Court feared that a more liberal interpretation of due process in
constitutional damages actions would turn every tort-like injury

1424 U.S. 693 (1976).
4 See id. at 696.
5 See id. at 712.
6 451 U.S. 527, 543 (1981) (reversing award of summary judgment against prison

officials who negligently lost prisoner's $23 hobby kit).
7474 U.S. 327, 329 (1986) (affirming denial of damages for injuries prisoner sus-

tained when he tripped over a pillow negligently left in a stairwell by a prison guard).
8468 U.S. 517, 536-37 (1984) (holding that destruction of prisoner's personal prop-

erty by prison officials during a shakedown search of prisoner's cell did not violate
the Due Process Clause).

9474 U.S. 344, 347 (1986) (denying prisoner's due process claim for damages
where prison officials failed to protect prisoner from assault by a fellow prisoner);
see also Collins v. City of Harker Heights, 503 U.S. 115, 117 (1992) (holding no
§ 1983 recovery for death of sanitation worker who was improperly trained by
city); DeShaney v. Winnebago County Dep't of Soc. Servs., 489 U.S. 189, 191
(1989) (denying § 1983 claim against social workers who failed to remove child
from abusive home); Ingraham v. Wright, 430 U.S. 651, 672 (1977) (denying recov-
ery under § 1983 against school officials for corporal punishment of students).

10 42 U.S.C. § 1983 (1994).
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1999] The Real Legacy of Paul v. Davis

perpetrated by a governmental official into a federal claim, a result
that would "trivializ[e] the [constitutional] right of action provided
in [Section] 1983."" The Court addressed that concern by narrow-
ing the category of deprivations that count within the meaning of
the Due Process Clause.

Scholars have been relentlessly and uniformly negative in their
reactions to the Supreme Court's opinion and holding in Paul and
less than complimentary in response to Parratt and the cases that
followed it. 2 In addition to complaints about the Paul Court's
treatment of constitutional history and precedent, 3 a number of
critics have attacked the Court's methodology of narrowing the
underlying due process right in order to limit the scope of the dam-
ages remedy."4 A remedial problem, these scholars argue, warrants
a remedial rather than a substantive solution. 5 The Court's chosen
solution, they complain, affects the scope of due process not only in
damages actions but in other contexts that may or may not raise
the same remedial concerns. 6

11 Parratt, 451 U.S. at 549 (Powell, J., concurring).
12 See, e.g., Mark R. Brown, De-Federalizing Common Law Torts: Empathy for

Parratt, Hudson and Daniels, 28 B.C. L. Rev. 813, 816 (1987); Richard H. FaUon, Jr.,
Some Confusions About Due Process, Judicial Review, and Constitutional Reme-
dies, 93 Colum. L. Rev. 309, 339-44 (1993); Monaghan, Of "Liberty," supra note 2,
at 424-29; Henry Paul Monaghan, State Law Wrongs, State Law Remedies, and
the Fourteenth Amendment, 86 Colum. L. Rev. 979, 979 (1986) [hereinafter
Monaghan, State Law Wrongs]; David L. Shapiro, Mr. Justice Rehnquist: A Prelimi-
nary View, 90 Harv. L. Rev. 293, 324-28 (1976); Rodney A. Smolla, The Displace-
ment of Federal Due Process Claims by State Tort Remedies: Parratt v. Taylor and
Logan v. Zimmerman Brush Company, 1982 U. IMI. L. Rev. 831, 836 (noting that Paul
"has been subjected to almost unremitting criticism"); Michael Wells, Constitutional
Torts, Common Law Torts, and Due Process of Law, 72 Chi.-Kent L. Rev. 617,
624-26 (1997); Michael Wells & Thomas A. Eaton, Substantive Due Process and
the Scope of Constitutional Torts, 18 Ga. L. Rev. 201,203-04 (1984).

"See infra note 28.
1 See infra note 29.
"5 See, e.g., Monaghan, State Law Wrongs, supra note 12, at 999 (noting that the

Court could have addressed its remedial concerns by construing the § 1983 cause of
action as not coextensive with the Fourteenth Amendment).

16 See, e.g., Christina Brooks Whitman, Emphasizing the Constitutional in Constitu-
tional Torts, 72 Chi.-Kent L. Rev 661, 674 (1997) [hereinafter Whitman, Emphasizing
the Constitutional] (noting that efforts to contain the § 1983 remedy by a narrowing
interpretation of rights "cannot be confined to suits for damages").
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The Parratt line of cases was also denounced by scholars on a
more fundamental ground: The essential and defining feature of
constitutional damages liability under Monroe v. Pape'7-the case
that essentially "invented" the Section 1983 cause of action as we
know it-is that Section 1983 provides a federal remedy in federal
court regardless of whether the conduct at issue violated state as
well as federal law. As the Court in Monroe took pains to empha-
size, the fact that the conduct at issue was "unauthorized" and the
state courts stood ready and willing to provide a remedy for any re-
sulting injury was simply irrelevant; the federal Section 1983 rem-
edy was understood to be "supplementary" to any recovery that
the states might offer.'8 Parratt and its progeny, however, seemed
to turn Monroe on its head, consigning to state court a large cate-
gory of would-be constitutional claims, in particular claims involv-
ing conduct not authorized by state law and against which the state
provided an adequate remedy.

This Article, in part, joins the attack on Paul and the Parratt line
of cases but from a different angle. The focus of the Article is not
primarily on whether a narrow or broad interpretation of the Due
Process Clause is appropriate or normatively attractive. What I
wish to consider is what difference it makes: What, in other words,
is actually lost in the way of substantive protection against particu-
lar, governmental misbehaviors by limiting the scope of Section
1983 liability for due process claims? 9

Academics generally view Paul and the Parratt line of cases as
an unqualified and ill-conceived narrowing of substantive constitu-
tional rights and urge a wider scope for Section 1983 claims under
the Due Process Clause. I argue, however, that when one steps
back and takes a broader view of the way the constitutional furni-
ture, as a whole, has been rearranged in the wake of Paul, it pro-
duces a considerably different understanding of the due process
cases. My thesis is that the Court's jurisprudence in this line of
cases matters less-and it matters in very different ways-than the
conventional wisdom would suggest. On the one hand, there is less

11365 U.S. 167 (1961).
18 See id. at 183.
19 There is some uncertainty in the case law and commentary as to whether these

cases sound in substantive due process or procedural due process. This distinction is
unimportant for purposes of this Article.

572 [Vol. 85:569

HeinOnline -- 85 Va. L. Rev.  572 1999



The Real Legacy of Paul v. Davis

at stake in the overall scope of constitutional safeguards as a result
of the Court's narrowing construction of due process in Section
1983 cases. On the other hand, what is at stake is both important
and different from what commentators have generally described.

The Article proceeds as follows: Part I presents a brief legal and
intellectual history of Paul v. Davis and Parratt v. Taylor and its
progeny, discusses the interaction between the due process right
and the Section 1983 remedy in the Court's jurisprudence, and
takes issue both with the Court's holding in Paul and with certain
aspects of the conventional understanding of the cases that fol-
lowed Paul. This brief background is necessary to set the stage for
the arguments that follow.

Part II explains why the scholarly hand-wringing over the al-
leged narrowing of due process in Paul and the Parratt line of cases
is misdirected. Virtually all of the scholarly critique of these cases
has focused on claims that are foreclosed entirely from federal
court review by the Court's jurisprudence. A look at the broader
landscape, however, reveals that only a small category of claims is
actually lost. The vast majority of potential due process claims-and
the ones that pose the most profound risk of serious constitutional
harm--end up being redirected to other constitutional "homes."
This observation leads me to conclude that scholarly critiques have
focused their attention in the wrong place.

I divide the universe of claims that could be described as depriva-
tions of life, liberty, or property into two categories. In the first
category, the Court's rejection of the due process theory results in
the total elimination of the federal claim. For example, Parratt
closed the door to certain due process claims for which the state
provides an adequate remedy, and Daniels foreclosed reliance on
due process for governmental action that is merely negligent. Simi-
larly, Paul rejected due process claims alleging mere reputational
harm. As these claims have no alternative constitutional "home,"
rejection of the due process claim means that there is no federal con-
stitutional protedtion against the harms alleged. I argue, however,
that except for the claim at issue in Paul, and perhaps a small cate-
gory of claims involving intentional conduct, these lost claims do not
implicate the kind of abuse of power that demands a constitutional
damages remedy.

1999]
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More importantly, in a second and much larger category of po-
tential due process cases-involving contexts with the greatest
potential for injury to life, liberty, or property by governmental of-
ficials-rejection of the due process theory results in redirection
rather than elimination of the claim. Deprivations of liberty or
property by police officers, for example, are regulated by the
Fourth Amendment, and deprivations by prison officials fall under
the Eighth Amendment. This redirection of claims, though, is not
without consequence. What is at stake in these cases-unlike in
Paul, which entirely "deconstitutionalized" the interest in reputa-
tion-is the difference between what the claim would have looked
like under the due process theory and what it looks like as a cause
of action under the Fourth Amendment or some other alternative
constitutional text. Significantly, the exchange of a due process
claim for its constitutional parallel may result in the substitution
of an objective standard, such as "probable cause" or
"reasonableness," for the subjective "shocks the conscience" or
"deliberate indifference" standard of due process. This substitu-
tion and its implications have been largely overlooked in the
scholarly literature. For example, in the Fourth Amendment
context the Court has opted for an objective standard in which
subjective intent is irrelevant. This analysis forecloses claims of
bad faith and, in particular, claims of racially motivated gov-
ernmental conduct. Given the history of racially inspired ex-
cesses in law enforcement and the racial divisions that still
plague twentieth-century America, the foreclosure of intent-
based arguments may be the real loss attributable to the Court's
due process jurisprudence.

Finally, in Part III, I argue that the other significant claim at
stake in the Supreme Court's due process analysis-one whose
recognition cannot plausibly be viewed as "trivializing the right of
action provided in Section 1983" -is the claim in Paul v. Davis it-
self. The due process claim in Paul fits neither of the two catego-
ries described in Part II. Unlike deprivations in the search and
seizure or prison contexts, there is no alternative constitutional
"home," outside of the Due Process Clause, for injury to the inter-
est in reputation. In addition, the claim at issue in Paul is qualita-

Parratt, 451 U.S. at 549 (1981) (Powell, J., concurring).

[Vol. 85:569574
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tively different from the relatively less serious claims-seeking
recovery for negligent loss of a $23 hobby kit or injuries from
tripping over a pillow negligently left in a stairwell-represented
by the Parratt line of cases. Instead, I conclude, Paul v. Davis is a
category unto itself. Ironically, although the principal rationale for
the holding in Paul was concern about opening the floodgates to de
minimis, tort-like claims, Paul neither fits within the category of
cases it was designed to eliminate, nor does it ultimately serve the
rationale for its holding. As a result, I argue that Paul v. Davis
should be reconsidered, not only because the justification for the
holding has been overtaken by subsequent cases that have rid the
federal courts of the problematic claims, but because the injury to
reputation at issue in Paul is exactly the kind of claim that ought to
be governed by federal constitutional law rather than state law.

I. DUE PROCESS IN SECTION 1983 AcrioN~s: THE LANDSCAPE

There are perhaps few precedents that have been as universally
maligned as the Supreme Court's opinion in Paul v. Davis." In
Paul, the plaintiff brought suit under Section 1983 and the Due
Process Clause of the Fourteenth Amendment against police offi-
cers who included his name and picture in a flyer identifying
"active shoplifters" that was circulated to local merchants. The
plaintiff, who had been arrested but never prosecuted for shoplift-
ing, complained that the "active shoplifter" designation had dam-
aged his reputation, depriving him of a liberty interest within the
meaning of the Due Process Clause.'

There was strong precedent for the plaintiff's claim under the
facts and holding of an earlier case, Wisconsin v. Constantineau.'
In Constantineau, the Court struck down under the Due Process
Clause a state statute authorizing the practice of "posting," which
consisted of forbidding by written notice the selling of alcohol to
any person who was determined to have become a detriment to
herself, her family, or the community as a result of excessive drink-
ing.21 The Court held that the statute effected a deprivation of lib-

21424 U.S. 693 (1976).
22See id. at 697.
- 400 U.S. 433 (1971).
24 See id. at 433-36.
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erty without due process of law because it failed to afford procedural
safeguards prior to the posting. The majority in Constantineau rea-
soned that, "[w]here a person's good name, reputation, honor, or in-
tegrity is at stake because of what the government is doing to him,
notice and an opportunity to be heard are essential. '

In an astonishing reinterpretation of Constantineau, the Paul
majority held that the constitutionally offensive conduct at issue in
the posting case was not the injury to reputation, but the deprivation
of the posted individual's right under state law to purchase or obtain
liquor "in common with the rest of the citizenry."' Even the most
generous reading of Constantineau compels the conclusion that the
holding had virtually nothing to do with a deprivation of the right
to buy alcohol and everything to do with injury to a free-standing in-
terest in reputation. The Paul Court held, nonetheless, that because
the plaintiff's reputational harm was not coupled with injury to some
other state-protected interest' he had not been deprived of lib-
erty or property within the meaning of the Due Process Clause.

The majority opinion in Paul has been widely and deservedly
criticized for its analysis of constitutional law and precedent.'
Many scholars have understood the Court's holding to result in
large part from the Court's view that it could not permit the defa-
mation claim in Paul without opening the door of the federal
courts to a whole range of other tort-like claims involving depriva-

21 Id. at 437.
2Paul, 424 U.S. at 708.

See, e.g., Board of Regents v. Roth, 408 U.S. 564, 573 (1972) (denying plaintiffs
due process claim but recognizing that governmental action defaming an individual in
the course of failing to rehire him could trigger due process protections). The plain-
tiff in Paul alleged that he had suffered harm to his future employment possibilities.
The majority, however, failed to address that claim. See Paul, 424 U.S. at 697.

See Melvyn R. Durchslag, Federalism and Constitutional Liberties: Varying the
Remedy to Save the Right, 54 N.Y.U. L. Rev. 723, 738-39 (1979) (calling Paul "a de-
cision that reduced stare decisis to twelve meaningless letters"); Monaghan, Of
"Liberty," supra note 2, at 424 (arguing that Paul's "[rationalization] of the earlier
cases is wholly startling to anyone familiar with those precedents"); Shapiro, supra
note 12, at 328 ("[It is simply impossible to reconcile the explication of procedural
due process contained in Paul v. Davis with prior decisions, like Constantineau and
Jenkins .... "); Smolla, supra note 12, at 840 ("Justice Rehnquist, the author of the
Paul opinion, played distressingly fast and loose with Constantineau, and his disin-
genuous treatment of Constantineau has unfortunately given Paul a worse reputation
than the hapless Mr. Davis ever had.").

[Vol. 85:569576
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tions of life, liberty, or property.29 The majority feared that finding
for the plaintiff in Paul would turn every tort committed by a gov-
ernmental official into a federal claim: "If respondent's view is to
prevail.., it would be difficult to see why the survivors of an inno-
cent bystander mistakenly shot by a policeman or negligently killed
by a sheriff driving a government vehicle, would not have claims
equally cognizable under [Section] 1983."'  The Paul Court seemed

See, e.g., Theodore Eisenberg & Stewart Schwab, The Reality of Constitutional
Tort Litigation, 72 Cornell L. Rev. 641, 646 (1987) ("Beginning with Paul v. Davis, in
which the Court held that a person's reputation is not an interest protected by the
Fourteenth Amendment's Due Process Clause, commentators have attributed the
Court's narrow constitutional constructions to the Court's fear of increasing § 1983
litigation.") (citation omitted); David L. Faigman, Reconciling Individual Rights and
Government Interests: Madisonian Principles Versus Supreme Court Practice, 78 Va.
L. Rev. 1521, 1549 (1992) ("Defining 'liberty' in Paul effectively became an exercise
in limiting the [remedial] consequences flowing from any particular definition em-
ployed."); Barbara Kritchevsky, "Or Causes to be Subjected": The Role of Causation
in Section 1983 Municipal Liability Analysis, 35 UCLA L. Rev. 1187, 1193 n.23
(1988) ("[T]he fear that there are too many § 1983 actions has led the Court to inter-
pret the Constitution restrictively, reducing the number of lawsuits by narrowing the
reach of the document § 1983 protects.") (citing to Paul); Harold S. Lewis, Jr. &
Theodore Y. Blumoff, Reshaping Section 1983's Asymmetry, 140 U. Pa. L. Rev. 755,
802 (1992) (discussing Paul and the Parratt line of cases and noting that, "[ait the
same time [the Court was broadening the reach of qualified immunity], the Court was
closing the floodgates on [certain § 1983 claims] by narrowing certain predicate con-
stitutional protections."); Ira C. Lupu, Where Rights Begin: The Problem of Burdens
on the Free Exercise of Religion, 102 Harv. L. Rev. 933, 969 (1989) (referring to,
among other examples, Paul and noting that "[r]ecent cases have, for reasons of fo-
rum allocation, severed some of the linkage between the Constitution and common
law duties); Monaghan, Of "Liberty," supra note 2, at 429 ("[T]he pressure to keep
these cases out of the federal courts was great, and so a compromise was struck.
Rather than facing the balancing question at the merits stage, the Court struck a
compromise at the definitional stage."); Smolla, supra note 12, at 840 ("The Supreme
Court in Paul obviously found it inconceivable that every common law tort commit-
ted by a state official would automatically give rise to a cause of action under section
1983 and the Due Process Clause."); Christina B. Whitman, Government Responsi-
bility for Constitutional Torts, 85 Mich. L. Rev. 225, 275 (1986) (citing Paul as the
case in which the Court "first expressed [its] concern that constitutional litigation
not be a 'font of tort law'); Steven L. Winter, The Meaning of "Under Color of"
Law, 91 Mich. L. Rev. 323, 414 (1992) (citing, among other cases, Paul and re-
marking: "One concern that has explicitly driven the Court's reductive analysis [of
§ 1983] is the fear that a broader 'reading would make of the Fourteenth Amend-
ment a font of tort law to be superimposed upon.., the States."').

30 Paul, 424 U.S. at 698. Either all analogous tort-like claims also belong in federal
court, the Court reasoned, or there is something different about injury to reputation
that entitles it, but not other tort-like injuries, to a constitutional damages remedy.
The Court could find no support for the second conclusion, and it found untenable
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determined to keep this feared onslaught of constitutional tort cases
out of the federal courts. Indeed, the above quote and surrounding
discussion suggest that the Court was much more worried about
opening the way for a future deluge of "tort-like," federal claims
than it was about the particular claim at issue in Paul.3 Cases that
followed on the heels of Paul appeared to bear out the Court's fear
that Section 1983 and the Due Process Clause could indeed become
a "font of tort law."'32 These cases-a case seeking recovery for the
negligent loss of a prisoner's $23 hobby kit, a damages claim by a
prisoner who was injured when he tripped over a pillow carelessly
left in a stairway, a claim for damages in connection with a pris-
oner's papers and personal property removed during a shakedown
search3-- exemplify the extent to which these claims resemble com-
mon law torts and underline the difficulty of articulating sensible
limits on the open-ended language of the Due Process Clause?

At another level, however, the Court's analysis in Paul is quite
puzzling: The Court seemed to assume that if a plaintiff has a tort-
like claim, then, by definition, he cannot have a claim for constitu-
tional injury. As the majority in Paul explained:

[R]espondent's complaint would appear to state a classical claim
for defamation actionable in the courts of virtually every
State....

... [Yet r]espondent brought his action.., not in the state
courts... but in a United States District Court... assert[ing] not

the notion that "the Due Proceis Clause ... and § 1983 make actionable many
wrongs inflicted by government employees which had heretofore been thought to
give rise only to state-law tort claims." Id. at 699.

31 As will be explained in more detail below, this conclusion is borne out by the
Court's due process jurisprudence as it developed in subsequent cases. The single
expression of concern by the Court that was specific to the defamation claim at issue
in Paul was that police officers could be subject to liability for announcing their belief
that an identified arrestee was "responsible for a particular crime in order to calm the
fears of an aroused populace." 424 U.S. at 698. I address this concern infra Part III.

32 Paul, 424 U.S. at 701.
33 See Parratt v. Taylor, 451 U.S. 527, 529 (1981).
34See Daniels v. Williams, 474 U.S. 327,328 (1986).
"See Hudson v. Palmer, 468 U.S. 517, 519 (1984); see also Davidson v. Cannon,

474 U.S. 344, 345 (1986) (analyzing a claim by a prisoner against prison guards who
allegedly failed to protect him from assault by another inmate).

-See generally Wells & Eaton, supra note 12, at 221-32 (recognizing the need for
limitations on the scope of governmental liability under the Due Process Clause and ad-
vocating an approach that balances the governmental and individual interests at stake).

[Vol. 85:569578
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a claim for defamation... but a claim that he had been deprived
of rights secured to him by the Fourteenth Amendment of the
United States Constitution. Concededly if [these] allegations
had been made about respondent by a private individual, he
would have nothing more than a claim for defamation under
state law 7

The Court's reasoning is perplexing in a number of ways. First
of all, the Court appears to have it exactly backwards: As a matter
of positive law, even traditional forms of "property" have legal ex-
istence only because-indeed precisely because-the coercive
power of the state can be invoked against anyone who interferes
with them. ' The availability of tort recovery or the existence of
administrative procedures is evidence that property rights do exist
rather than evidence that they do not. Thus, the mere existence of
a tort remedy for defamation does not support the Court's conclu-
sion that the plaintiff has no protected interest in reputation, and it
arguably cuts in exactly the opposite direction.

Secondly, there is a sense in which it was inevitable that Section
1983-at least as interpreted in Monroe v. Pape39-would overlap
with state tort and criminal law.' A large part of the rationale be-
hind the passage of the Civil Rights Act of 1871 4-- Section 1 of
which gave rise to Section 1983-and its predecessor, the Civil

424 U.S. at 697-98.
Professor Smolla has commented on the key role state tort law plays in a prop-

erty regime:
My confidence that my automobile is truly "my property" exists largely
because the force of state tort law will be invoked at my initiative against
anyone who steals it from me. Similarly, my entitlement to an interest in
reputation... in the post-realist world ... exists because of the positive
force of the law of torts.

Smolla, supra note 12, at 846 (citation omitted). Professor Smolla suggests that the
most coherent explanation for the result in Paul is not the one that the Court
gave-that state law did not recognize Mr. Davis's reputation as a protected inter-
est-but precisely the opposite: Because state law did protect Davis's interest in
reputation, he had suffered no deprivation of due process. See id. at 846-47. This
is the view that the Court ultimately adopted in the cases that followed Paul. See
id. at 847.

365 U.S. 167 (1961).
40 See generally Eric H. Zagrans, "Under Color of" What Law: A Reconstructed

Model of Section 1983 Liability, 71 Va. L. Rev. 499, 540-60 (1985) (describing con-
temporaneous legislative discussions of relationship between § 1983 and state law).

41 Act of Apr. 20, 1871, ch. 22, 17 Stat. 13 (codified as amended at 42 U.S.C.
§§ 1983,1985, 1986 (1994 & Supp. 111996)).
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Rights Act of 1866,42 was concern that state and local officials were
either unable or unwilling to enforce state and local law to protect
the newly freed slaves.43 The legislators were especially concerned
about the activities of the Ku Klux Klan and the inadequacy of
state and local executive and judicial action in controlling the
Klan's racially motivated, unlawful acts and in bringing the perpe-
trators of these acts to justice.' The array of federal remedies
embodied in the 1871 Act4' was intended to fill the gap by pro-
viding a remedy for the states' failure to enforce their own laws to
protect the rights of African-American individuals.' The original
purpose of the Act as described above has been largely eclipsed
by the holding in Monroe and the incorporation of the Bill of
Rights, which together generated a whole new set of affirmative,

2Act of Apr. 9, 1866, ch. 31, 14 Stat. 27 (codified as amended at 42 U.S.C. §§ 1982,
1987-1992 (1994 & Supp. H 1996)).

43 See generally Monroe, 365 U.S. at 172-73 (discussing legislative history); Robert
J. Kaczorowski, Revolutionary Constitutionalism in the Era of the Civil War and Re-
construction, 61 N.Y.U. L. Rev. 863, 883, 920 (1986) (describing as the purpose of
Reconstruction Era civil rights legislation to "enforce in law the status and rights of
blacks as freemen, a status Southern whites had refused to recognize" and to "combat
Ku Klux Klan terrorism"). But see Zagrans, supra note 40, at 528-29 (arguing that
whereas § 2 of the Civil Rights Act of 1871 was aimed at the activities of the Ku Klux
Klan, § 1-the precursor to § 1983-was aimed at unequal laws and not at unauthor-
ized lawless acts).

For a detailed discussion of the historical background and legislative history of
the Civil Rights Acts of 1866 and 1871, see generally Kaczorowski, supra note 43
(discussing the legislative history of the Fourteenth Amendment and contemporane-
ous civil rights statutes); Winter, supra note 29 (examining the changing meanings of
the phrase "under color of" state law); Zagrans, supra note 40 (analyzing the legisla-
tive history of the Civil Rights Act of 1871 and proposing a definition of "under color
of" state law consistent with congressional intent).

Section 2 of the 1871 Act imposed federal criminal and civil liability upon persons
who conspired to hinder state or federal officials in the performance of their duties or
otherwise obstructed justice or deprived others of equal protection of the laws. See
§ 2, 17 Stat. at 13-14. Section 3 authorized the President to employ the armed forces
to put down any insurrection or domestic violence that the State was unwilling or un-
able to control. See § 3, 17 Stat. at 14. Section 4 authorized the President to suspend
the writ of habeas corpus if an insurrection became a threat to public safety. See § 4,
17 Stat. at 14-15. Section 5 prohibited individuals who were suspected of being Klan
members from serving on juries in cases under the Act. See § 5, 17 Stat. at 15. Sec-
tion 6 provided that anyone who was injured by Klan violence could recover damages
from anyone who knew of the threat of injury, was in a position to prevent it, and
failed to do so. See § 6, 17 Stat. at 15.

See Monroe, 365 U.S. at 173-74.
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constitutional rights that could be enforced under Section 1983."7

In recent times, the largest categories of Section 1983 cases, for
example Eighth Amendment cases by prisoners and excessive
force cases against law enforcement officials, ' seem far removed
from the original purpose of the Civil Rights Act of 1871. None-
theless, it should be remembered that once upon a time, Section
1983 was primarily a federal back-up for failed enforcement of
state law.

Finally, and perhaps most importantly, what one is tempted to
say to the Paul majority's assertion that a private individual would
merely have a tort remedy under these circumstances is "So what?"
The tort-like quality of the plaintiff's injury in Paul is irrelevant to
the question of whether the harm also implicates a constitutional
right. Indeed, the fact that the harm would constitute only a
common law tort but for the fact that it was perpetrated by a gov-
ernmental actor is exactly the point. Many (though not all) con-
stitutional rights are rights as against the government for engaging
in conduct that would be simply tortious if perpetrated by private
parties. For example, trespass, destruction or removal of private
property, false imprisonment, and assault become constitutional
claims precisely when governmental officials rather than private
parties enter an individual's home without authorization, arrest a
suspect without probable cause, or use excessive force against an
arrestee.49 The fact that the injuries resulting from an illegal search
or seizure overlap with the kinds of harms that could describe a

47 The steep rise in § 1983 claims beginning in the mid-1960s resulted from the com-
bination of the holding in Monroe and the incorporation of the Bill of Rights. See
generally Louise Weinberg, The Monroe Mystery Solved: Beyond the "Unhappy His-
tory" Theory of Civil Rights Litigation, 1991 BYU L. Rev. 737, 745-47 (noting the
likely role of the Bill of Rights in the expansion of civil rights liability under § 1983);
Zagfans, supra note 40, at 502 n.14 (noting the "explosive growth of § 1983 litigation"
following Monroe).

' See 1A Martin A. Schwartz, Section 1983 Litigation Claims and Defenses § 3.13,
at 227 (3d ed. 1997) (reporting that excessive force claims against state and local law
enforcement officials constitute the largest category of § 1983 claims).

49,"[M]any state-caused constitutional violations necessarily retain much of the
substance of common law torts." Monaghan, State Law Wrongs, supra note 12, at
992. Professor Henry Paul Monaghan criticizes the Court for its apparent view
that a clear line exists between constitutional claims and mere state law wrongs.
See id. at 992-93. For additional criticism of the Court's attempt to define the
boundary between constitutional torts and common law torts, see Wells, supra
note 12.
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common law tort does not render official actions any less unconsti-
tutional. Indeed, identical harms committed by public officials are
more serious and troubling precisely because the perpetrators are
the very individuals we have entrusted to uphold the law against
the harm-causing activities of private villains.' Moreover, the in-
evitable overlap between state-caused constitutional violations and
state law wrongs means that there is no stable line that precisely
divides constitutional torts from common law torts."

Scholars have widely faulted the Court for attempting to resolve
the perceived remedial problem raised by Paul and the Parrat2

line of cases-too many tort-like damages claims in federal
court-with a substantive solution: limiting the scope of the un-
derlying constitutional right. '3 In Paul the Court held that repu-
tation is not a protected interest within the meaning of the Due
Process Clause; ' in Parratt the Court held that if state compensa-

"'See Monaghan, State Law Wrongs, supra note 12, at 992 n.88 ("Backed by
state power and apparent authority, [governmental officials who misbehave]
threaten core societal notions of human dignity through their misconduct."); Wells
& Eaton, supra note 12, at 228-32 (arguing that the government's role as keeper of
the public order and servant of the people makes its torts more egregious than
common law torts); Whitman, Emphasizing the Constitutional, supra note 16, at
669 (arguing that constitutional torts differ from common law torts not because of
the character of the injury but because of "the unique power that government has
over those subject to its jurisdiction").

5See Monaghan, State Law Wrongs, supra note 12, at 992 n.87 (stating that, "[d]uring
much of our constitutional history, the only apparent difference between a public officer
and a common law tortfeasor was that the officers [could assert] a defense of official
authorization" in response to a common law damages action). Prior to the availability of
the § 1983 damages remedy as construed in Monroe, 365 U.S. 167, constitutional claims
were primarily raised defensively in criminal cases or by tort plaintiffs in response to de-
fenses of official authorization; for example, in suits for trespass, false imprisonment, or
assault and battery in connection with a search or arrest. Constitutional cases seeking
injunctive relief could also be brought under Ex parte Young, 209 U.S. 123 (1908).

Parratt v. Taylor, 451 U.S. 527 (1981).
See Monaghan, Of "Liberty," supra note 2, at 429 (noting the "pressure to keep

these cases out of the federal courts"). Professor Monaghan criticizes the Court for
addressing the issues raised by this class of cases at the definitional rather than the
merits stage. He argues that the Court has "struck [the] balance on the [erroneous]
assumption that every federal interference with state government undermines the
values embodied by federalism." Id. at 429. He also challenges the Court's assump-
tion that every invasion of a common law interest that implicates a constitutional lib-
erty would necessarily constitute a deprivation of that interest for purposes of the
Due Process Clause. See id. at 427-28.

51 See 424 U.S. at 712; see also Siegert v. Gilley, 500 U.S. 226, 233-34 (1991)
(reaffirming the holding in Paul).
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tory remedies are available and adequate the plaintiff has received
all the process she is due,' and in Daniels the Court held that
merely negligent conduct does not even implicate the Due Process
Clause.' Critics attack these holdings on the ground that if the
remedy is the problem, the solution should be remedial rather than
a "vehicle for rethinking the substance of constitutional law. '

Rather than limiting the scope of the underlying constitutional
right, the Court could, for example, have found a way to interpret
the Section 1983 cause of action as not coextensive with the Four-
teenth Amendment.' Alternatively, the Court could have recast
Parratt as a doctrine of abstention59 or exhaustion' for a limited
category of tort-like due process claims.61 By contrast, the Court's
substantive approach only indirectly affects the damages remedy
and, in addition, negatively affects the scope of the underlying right
in other remedial contexts.

Scholars are surely correct that the Court's due process hold-
ings were motivated in large part by the Court's desire to keep a

-- See 451 U.S. at 543-44.
-1 See 474 U.S. at 330-31. For other examples of the Court's narrowing interpreta-

tion of due process, see, e.g., DeShaney v. Winnebago County Dep't of Soc. Servs.,
489 U.S. 189, 197 (1989) (finding no duty to protect under the Due Process Clause);
Martinez v. California, 444 U.S. 277, 284-85 (1980) (rejecting on causation grounds a
due process claim against parole board for releasing parolee who murdered plain-
tiff's decedent); Ingraham v. Wright, 430 U.S. 651, 672 (1977) (finding that corporal
punishment of student did not violate due process).

7Whitman, Emphasizing the Constitutional, supra note 16, at 667. Professor Chris-
tina Brooks Whitman takes issue with Professor Michael Wells's substantive proposal
for differentiating constitutional and common law torts because it makes constitutional
claims simply a subset of tort rather than recognizing that the two regimes have two very
different subject matters. See id. at 667-69 (responding to Wells, supra note 12).

m See, e.g., City of Columbus v. Leonard, 443 U.S. 905, 910-11 (1979) (Rehnquist, J.,
dissenting), denying cert. to 565 F.2d 957 (1977); Monaghan, State Law Wrongs, supra
note 12, at 999.

See Fallon, supra note 12, at 312.
60 See Monaghan, State Law Wrongs, supra note 12, at 988. Professor Monaghan

ultimately concludes that Parratt cannot be explained in exhaustion or ripeness terms
because a finding of adequate state procedures completely bars access to the federal
courts on the constitutional claim. See id. at 990.

61 See also Durchslag, supra note 28, at 743-48 (proposing that the Court's font-of-
tort-law concerns could have been handled through the mechanism of official immu-
nities); Monaghan, Of "Liberty," supra note 2, at 429 (suggesting that the Court
could have addressed the concerns underlying the Paul holding by interpreting
§ 1983 "less than literally ... so as not to embrace all the interests encompassed by
the 'liberty' (and 'property') of the due process clause") (citation omitted).
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class of constitutional damages claims out of federal court.62
Moreover, similar concerns have also been invoked to explain
other holdings in which the Court is described as having nar-
rowed the right in order to control the reach of Section 1983.'
Despite Monroe's bold language proclaiming that the Section
1983 remedy is wholly "supplementary," the Court has, under
various theories, carved out a sizable array of claims for which
the federal cause of action is unavailable.

On the other hand, it bears noting that despite dire predictions
to the contrary in the wake of Paul and Parratt, the Court has con-
tinued to reaffirm a general "no exhaustion" rule for Section 1983
claims." The Court has not moved, for example, toward requiring
Fourth Amendment claimants to make use of available state
remedies, notwithstanding the tort-like quality of the injuries in such
cases.' The same can be said for the rest of the incorporated por-
tions of the Bill of Rights as well as substantive due process claims
involving privacy or familial interests.'

By finding, through a variety of analytical mechanisms, no constitutional viola-
tion, the Court relegates this class of claims to resolution in state court under a
common law cause of action. For a discussion of the forum allocation aspects of
the Court's constitutional jurisprudence, see generally Burt Neuborne, The Myth
of Parity, 90 Harv. L. Rev. 1105 (1977) (asserting that federal courts tend to be
more forceful than state courts in vindicating constitutional claims).

See, e.g., Barry Friedman, When Rights Encounter Reality: Enforcing Federal
Remedies, 65 S. Cal. L. Rev. 735, 740 (1992) (using structural reform litigation to de-
scribe how courts adjust the breadth of rights to take account of anticipated remedial
difficulties); Zagrans, supra note 40, at 504 (discussing ways in which the Court has
narrowed the reach of constitutional damages liability).

"The no exhaustion rule originated in Monroe. See Monroe, 365 U.S. 167, 183. It
was reaffirmed in Patsy v. Board of Regents, 457 U.S. 496, 516 (1982); accord Al-
bright v. Oliver, 510 U.S. 266, 284-85 (1994) (Kennedy, J., concurring) (noting that
courts have been "cautious in invoking the rule of Parratt" due, in part, to "a recogni-
tion of the important role federal courts have assumed in elaborating vital constitu-
tional guarantees against arbitrary or oppressive state action").

6But see City of Columbus v. Leonard, 443 U.S. 905, 910-11 (1979) (Rehnquist, J.,
dissenting) (suggesting need to reconsider no exhaustion rule), denying cert. to City
of Columbus v. Leonard, 565 F.2d 957 (1977).

"See Parratt, 451 U.S. at 536 (suggesting that the Parratt analysis is not applicable
to claims alleging violations of amendments applicable to states by incorporation un-
der Fourteenth Amendment); Sheldon H. Nahmod, Due Process, State Remedies,
and Section 1983, 34 U. Kan. L. Rev. 217, 234 (1985) (noting that application of
"Parratt to incorporated provisions [of the Bill of Rights] would be fundamentally
inconsistent with Monroe v. Pape").
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The remedial explanation, then, is only part of the story behind
the Court's specialized jurisprudence in the due process cases. The
Court's holdings in Paul and the Parratt line of cases were also
driven by a view about the substantive right, quite apart from the
availability of the damages remedy. Lurking in the Court's
opinions-in embryonic form in Paul but more explicitly in sub-
sequent cases-is the notion that many of the tort-like claims the
Court envisioned under a broad reading of the Due Process Clause
simply do not reach constitutional dimensions. 7 As Justice William
Rehnquist explained in Daniels:

To hold that injury caused by such conduct is a deprivation
within the meaning of the Fourteenth Amendment would
trivialize the centuries-old principle of due process of law....

... Our Constitution deals with the large concerns of the gov-
ernors and the governed, but it does not purport to supplant
traditional tort law in laying down rules of conduct to regulate
liability for injuries that attend living together in society.'

Similarly, in his concurrence in Parratt, Justice Lewis Powell wor-
ried that constitutionalizing claims such as the one at issue in that
case would "trivializ[e] the [constitutional] right of action provided
in [Section] 1983."69 The constitutional damages remedy, Justice
Powell explained,

was enacted to deter real abuses by state officials in the exercise
of governmental powers. It would make no sense to open the
federal courts to lawsuits where there has been no affirmative
abuse of power, merely a negligent deed by one who happens to
be acting under color of state law.7

While some scholars have recognized the Court's substantive ra-
tionale for its holdings in this line of cases, many view the substantive
aspects of Paul and Parratt and its progeny as merely a negative side

671 have explored the moral implications of this point in Barbara E. Armacost,
Qualified Immunity: Ignorance Excused, 51 Vand. L. Rev. 583, 673-74 (1998).

474 U.S. at 332.
6451 U.S. at 549.
70 Id.; see also Albright v. Oliver, 510 U.S. 266,284 (1994) (Kennedy, J., concurring)

("The commonsense teaching of Parratt is that some questions of property, contract,
and tort law are best resolved by state legal systems without resort to the federal
courts, even when a state actor is the alleged wrongdoer.").
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effect of the Court's remedial concerns. Moreover, while there is
apparent agreement that much has been lost in the way of substan-
tive constitutional protection, little attention has been paid to identi-
fying exactly what is at stake in the Court's narrowing of due process
protection. In Part II below, I propose to put aside, for the moment,
considerations about the Court's remedial approach and take a
closer look at its substantive effects.

II. DUE PROCESS AND ITS ALTERNATIVES

If the Due Process Clause were construed broadly, there would
be virtually unlimited circumstances that could give rise to claims
that the government has "deprive[d]" a person of "life, liberty, or
property, without due process of law."" When a law enforcement
officer seizes evidence of a crime, or a prison official damages per-
sonal property during a shakedown search, or a police officer acci-
dentally rams a bystander's car during a police chase, the govern-
ment has arguably deprived the victims of "property." Similarly, a
public school student who is subjected to corporal punishment, a
child who is removed from her parent's custody and placed in fos-
ter care by social services, and a prisoner who is placed in adminis-
trative segregation have plausibly been deprived of "liberty." And
finally, an individual who is shot and killed by police officers or
whose death results from a high speed police chase could be said
to have been deprived of "life" within the meaning of the Due
Process Clause.

As noted in Part I, the open-ended language of the Due Process
Clause-and its potential to turn any tort by a governmental offi-
cial into a federal claim-has led the Court to seek ways to avoid
the potentially broad reach of damages liability for violations of
due process.' As explained more fully below, the Court has fore-

71 U.S. Const. amend. XIV.
72The Due Process Clause could, and perhaps should, be read to guarantee only

procedural rights. For better or worse, however, due process has been construed to
include a substantive as well as a procedural component. An analysis of whether or
not this view is correct is beyond the scope of this Article.

73 See Collins v. City of Harker Heights, 503 U.S. 115, 125 (1992) ("As a general
matter, the Court has always been reluctant to expand the concept of substantive due
process because guideposts for responsible decisionmaking in this unchartered area
are scarce and open-ended.").
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closed tort-like due process claims in two different categories of
cases, with very different implications. The first category comprises
claims, such as the one at issue in Parratt v. Taylor,' that have no
alternative constitutional home; rejection of the due process theory
in these cases amounts to an absolute denial of constitutional dam-
ages liability for the official harms at issue. Scholarly criticism has
primarily focused on this first category of claims that are lost en-
tirely. However, in many, perhaps most, cases in which there is
no recovery under the Due Process Clause, the Court has permit-
ted a parallel claim under some other constitutional provision.
Denial of the due process theory in such cases merely redirects
the claim to another constitutional home.

While the lost claims have aroused significant scholarly attention
and criticism, the redirected claims have largely been ignored.' It
might appear that very little is at stake when only one of two alter-
native theories of constitutional liability is foreclosed. I argue,
however, that it is the redirected rather than the lost claims that are
most troubling. Little or nothing of constitutional import is lost by
virtually eliminating the first category of due process claims. But
the redirection of the second category of claims has troubling im-
plications, especially in cases with a racial component. The irony
of Paul76 and the Parratt line of cases is that apart from Paul itself,
which I discuss in Part III, the really important loss of substantive
constitutional protection results not from the claims that have been
eliminated-which have tended to be the focus of the critics-but
from the claims that have been reallocated.

A. The Problem of Lost Claims

Given the recent history of Section 1983 jurisprudence, it is not
surprising that the Supreme Court's holdings in Paul and Parratt
produced howls of protest: Monroe v. Pape' had literally revolu-
tionized constitutional damages liability by holding that Section
1983"s.text, "under color of any statute, ordinance, regulation, cus-
tom, or usage, of any State,"' covered actions that were illegal and

- 451 U.S. 527 (1981).
15 For a notable exception, see Wells, supra note 12, at 651 n.188.
76 424 U.S. 693 (1976).

365 U.S. 167 (1961).
78 Id. at 168 (quoting 42 U.S.C. § 1983 (1994)).
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therefore unauthorized under state law.79 The police officer defen-
dants in Monroe had argued that their allegedly unlawful search and
seizure were not "under color of' state law because their conduct
also violated the Constitution and Illinois law.' They pointed out,
moreover, that Illinois law provided a remedy for the injuries alleged
by the plaintiffs and the courts of Illinois stood ready and willing to
give them the full redress afforded by the common law." The Mon-
roe Court found it unnecessary to inquire into either the illegality of
the defendants' actions or the availability of a remedial alternative;
the Court held that the Section 1983 plaintiffs were entitled to
come directly to federal court with their federal claim. As the
Monroe Court made clear, "It is no answer [to a claim for compen-
sation under federal law] that the State has a law which if enforced
would give relief. The federal remedy is supplementary to the
state remedy, and the latter neeol not be first sought and refused
before the federal one is invoked."'

Paul and Parratt appeared to turn Monroe on its head. Monroe
had opened up the federal courts to constitutional claims regardless
of whether or not the conduct also violated state law. In so doing, it
permitted Section 1983 liability for what most everyone would agree
is the largest and most important category of constitutional damages
claims: those in which officials have acted "under color of' state law
only in the sense that the harm resulted from a "[m]isuse of power,
possessed by virtue of state law and made possible only because the
wrongdoer [was] clothed with the authority of state law."' Under
Paul and the Parratt line of cases, however, an entire class of
would-be federal Section 1983 claims-in particular, claims in-
volving random and unauthorized' or merely negligent' conduct

79 See id. at 183-87.
81 See id. at 184.
"I See id. at 172.
2Id. at 183.
Id. at 184 (quoting United States v. Classic, 313 U.S. 299, 326 (1941)). The Court

in Classic was construing the criminal analogue of § 1983, codified at 18 U.S.C. § 242
(1994). For a discussion of the historical use of the phrase "under color of law" prior
to its incorporation into § 1983, see generally Winter, supra note 29, at 328 (providing
historical evidence that "under color of law" connoted "action by an officer that ap-
pear[ed] in a false light" and had only "the appearance of lawful authority" and de-
fending the Court's construction of § 1983 in Monroe).

84See Parratt, 451 U.S. at 541.
81 See Daniels v. Williams, 474 U.S. 327,330-32 (1986).
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and claims alleging reputational harm-were shut out of federal
court. Moreover, the Court's reasoning in these cases was precisely
that the claims at issue involved mere state law violations and could
be handled just fine by state courts. In other words, the Court ap-
peared to have taken away in Paul and Parratt the "supplementary
remedy" it had so magnanimously bestowed in Monroe.

Of the two categories of would-be due process claims-those that
are lost and those that are redirected-it is perhaps not surprising
that the former have engendered the most scholarly attention.
These claims, including the ones at issue in Paul and Parratt, have no
other constitutional home outside of the Due Process Clause. It
turns out, however, as I explain in more detail below, that what is at
stake after one has separated out cases that can be brought under al-
ternative provisions-primarily the First, Fourth, and Eighth
Amendments and traditional substantive due process-suggests
that scholarly focus on the lost claims is misguided.

The underlying facts of Parratt and its progeny signal the kinds
of claims that tend to fall into this residual category of tort-like due
process cases. In Parrat, the plaintiff/inmate brought a damages
claim for $23 to replace a hobby kit that had arrived for him in the
mail and then had been lost or misplaced by prison officials while
the plaintiff was in segregation.' The plaintiff in Daniels v. Wil-
liams' sued for injuries sustained when he slipped on a pillow
negligently left in a stairway by a prison official.89 In Hudson v.
Palmer' the plaintiff sought compensation for noncontraband
property-including legal papers, letters, and other unspecified
personal property-that was allegedly destroyed during a shake-

8 After Parratt, there was speculation about whether the rule eliminating constitu-
tional protection for random and unauthorized conduct applied to traditional sub-
stantive due process claims, including claims under the Bill of Rights as incorporated
against the states by the Due Process Clause of the Fourteenth Amendment. See,
e.g., Leon Friedman, Parratt v. Taylor Opening and Closing the Door on Section
1983, 9 Hastings Const. L.Q. 545, 546-47 (1982) (criticizing the Parratt holding be-
cause it could relegate to state law all constitutional tort claims that overlap with tra-
ditional common law torts). As the vast majority of § 1983 claims derive from the Bill
of Rights through the Fourteenth Amendment, that result would have been a func-
tional reversal of Monroe.

87See 451 U.S. at 529.
s474 U.S. 327 (1986).
89 See id. at 328.

468 U.S. 517 (1984).
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down search.9 And finally, in Davidson v. Cannon' the plaintiff,
who sustained injuries as the result of an attack by another inmate,
brought suit against prison officials who negligently failed to inves-
tigate an alleged threat of assault by a fellow prisoner.93 Impor-
tantly, as I have already noted, it is not the fact that these claims
are tort-like that distinguishes them from other constitutional
claims and makes them undeserving of constitutional protec-
tion.' Rather, it is that these claims as a group are systemati-
cally less likely to involve serious governmental misbehavior of
the sort that implicates constitutional interests.

To see why, recall what is and what is not included within this
category of rejected due process cases. The holding in Daniels
eliminates from constitutional review due process claims alleging
deprivations of life, liberty, or property resulting from governmen-
tal conduct that is merely negligent. Parratt forecloses recovery for
such deprivations if a state remedy is available and adequate.
The Daniels and Parratt rules, however, apply to only a relatively
narrow class of cases. First, neither of these holdings would apply
to a claim that the harm resulted from a consciously designed or
established procedure that itself resulted in the deprivation of a
protected interest.95 Only a deprivation that was "random and
unauthorized" 96-an unpredictable departure from otherwise
adequate procedures-would trigger a Parratt-Daniels analysis.
Second, these holdings have no application to claims against gov-
ernmental officials under the incorporated portions of the Bill of
Rights, including deprivations of life, liberty, or property involving
police officers or prison officials, or deprivations that implicate
speech, politics, or religion. Neither do they apply to claims alleging

9, See id. at 519-20.
2 474 U.S. 344 (1986).
See id. at 345-46.

94 See supra notes 36-51 and accompanying text.
9See Parratt, 451 U.S. at 543 ("Although [the complainant] has been deprived of

property under color of state law, the deprivation did not occur as a result of some
established state procedure."); Zinermon v. Burch, 494 U.S. 113, 138 (1990)
(distinguishing Parratt on the basis that the challenged procedure that risked depriv-
ing complainant of property was not "unauthorized" by state); Logan v. Zimmerman
Brush Co., 455 U.S. 422, 435-36 (1982) (explaining that Parratt was not designed to
reach situations in which the "state system itself' through its procedures "destroys a
complainant's property interest").

Parratt, 451 U.S. at 541.
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violations of substantive due process involving privacy, marriage,
or parental, or familial interests, or to claims alleging violations of
the right to the equal protection of the laws. Third, even where
Parratt requires recourse to a state remedy,' its effect is to block
access to federal court only if the state remedy is both adequate
and available. Thus, the federal courts continue to have a role in
monitoring whether there is some appropriate remedy9"-either
state or federal-against virtually all governmental deprivations
of life, liberty, or property."

What remains after putting aside claims that are exempt from
the Parratt-Daniels analysis are merely accidental or careless dep-
rivations that occur in a narrow range of contexts and that do not
result from a formal procedure that is itself unconstitutional.
Along with the negligently lost hobby kit in Parratt and the care-
lessly placed pillow that caused injury in Daniels, such cases might
include, for example, a claim seeking recovery for injuries and
property damage sustained in an auto accident caused by a police
officer's negligent driving, or injury to an employee resulting from

17 There is some uncertainty in the cases and in the literature as to whether Parratt
does or should apply to the residual category of tort-like substantive due process cases as
opposed to procedural due process claims. See, e.g., 1 Sheldon H. Nahmod, Civil Rights
and Civil Liberties Litigation: The Law of Section 1983 § 3.53, at 3-134 to 3-138 (4th ed.
1998) (describing an apparent shift in the circuits toward applying Parratt to substantive
due process claims); IA Schwartz, supra note 48, § 3.22, at 365-68 (noting that Ziner-
mon resolved that the Parratt doctrine applied only to procedural due process claims).
Compare Albright v. Oliver, 510 U.S. 266, 284-85 (1994) (Kennedy, J., concurring)
(seeming to suggest that Parratt analysis would apply to a substantive due process claim
of malicious prosecution), with id. at 313 (Stevens, J., dissenting) (arguing that Parratt is
"categorically inapplicable" to substantive due process).

8 Federal courts also retain a role in defining the kinds of interests that count for
purposes of due process protection. See Smolla, supra note 12, at 868-70.

99 There has been a significant amount of litigation and scholarly discussion sur-
rounding the question of what makes a state remedy "adequate" for purposes of due
process. See, e.g., id. at 878 (arguing that federal review of adequacy of state reme-
dies is "slightly more rigorous than ... minimal rationality review"). Some members
of the Supreme Court, for example Justice John Paul Stevens in Daniels, and some
lower courts have concluded that a governmental official's assertion of tort immunity
in state court would not render the state remedy inadequate. Governmental im-
munity at the state and local level, however, has been largely abrogated or severely
restricted in most jurisdictions. See W. Page Keeton et al., Prosser and Keeton on
the Law of Torts § 131, at 1055-56 (5th ed. 1984). Moreover, public officials in
their individual capacities are ordinarily not immune in state court if their actions
were characterized by bad faith, malice, or some other invidious motive, or in some
jurisdictions by objectively unreasonable behavior. See id. § 132, at 1059-60.
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negligent maintenance of a work site. I think it is fair to say that
these kinds of claims are not the "stuff" of constitutional law.
First, there is nothing particularly governmental in nature about
the acts at issue beyond the fact that the defendant was a govern-
mental official.1" Constitutional tort recovery ought to be reserved
for harms that are enabled by the unique power and authority of
government over the lives, property, and liberty of citizens.1 For
example, government actors often have broad discretion to use co-
ercion or force in a fashion not available to private individuals.
But the claims described above did not result from conduct by the
government in its unique role as preserver of the public order.
These claims are substantively indistinguishable from private torts
and thus provide no reason to invoke a constitutional remedy in
federal court. Second, the harm-causing conduct in these cases is
merely careless. It involves neither an abuse of power nor the use
of power as an instrument of oppression."° Even scholars who
generally advocate broader constitutional protection than is cur-
rently available under the Due Process Clause express doubt as to
whether merely careless deprivations of the sort described above
implicate any constitutionally significant interest.0

Hudson, however, cannot easily be dismissed on the grounds de-
scribed above; the plaintiff in Hudson claimed that prison officials
deliberately destroyed personal property during a search of his
prison cell. If so, the alleged deprivation resulted from intentional
conduct by a governmental official who was in a position of power
over the plaintiff and who was in the process of exercising that
power, precisely the kind of official deprivation that raises constitu-

10 See, e.g., Daniels, 474 U.S. at 332.
10 See Wells & Eaton, supra note 12, at 229-30 (noting that governmental actors

have a "different kind of duty from that owed by a private defendant" that arises
from the government's special role as "keeper of the public order").

12 See Collins v. City of Harker Heights, 503 U.S. 115, 126 (1992) (arguing that the
Due Process Clause was intended to address abusive or oppressive government action).

"1 Professors Michael Wells and Thomas Eaton note that negligence typically "does
not imply a moral judgment of blameworthiness," and it "does not denote ill will or
subjective lack of concern for the plaintiff's welfare." Wells & Eaton, supra note 12,
at 240 (citations omitted). They conclude that negligently caused harms are "rather
far removed from the Constitution's focus on individual autonomy against abuse of
government power." Id.
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tional concerns.'"' For that reason Hudson may have been wrongly
decided, but in a sense Hudson is exactly the case that makes my
point. Almost any conduct more egregious than the facts of Hudson
would give rise to a claim under some other constitutional provision.
For example, a destruction of property (or liberty) that rose to the
level of "cruel and unusual punishment" could state a claim under
the Eighth Amendment.' 5 Alternatively, an official deprivation that
was sufficiently egregious could constitute a violation of substantive
due process." Similarly, the Takings Clauses of the Fifth and
Fourteenth Amendments stand in opposition to state action in-
tended to deprive individuals, including prisoners, of their legally
protected property interests. 7 Moreover, were the destruction of
property to have resulted from a search or seizure anywhere out-
side of the prison context, the Fourth Amendment would have
provided relief. 8 An intentional deprivation of the sort at issue
in Hudson is also the most likely to give rise to a meaningful
remedy against governmental officials under state law because
state and local officials are ordinarily not immune from liability
when their harm-causing conduct was intentional as opposed to
merely negligent."

It might also be useful to say a bit more about Davidson, which
at first glance appears, like Hudson, to defy description as a de
minimis claim. Unlike the plaintiffs in Parratt and Daniels, whose
losses were quite small, the plaintiff in Davidson suffered signifi-
cant injury when prison officials failed to protect him from assault
by a fellow inmate."' The extent of the harm or injury, though, is
not what determines whether a tort-like claim reaches constitu-
tional dimensions; it is the nature of the governmental conduct

114 See William Burnham, Separating Constitutional and Common-Law Torts: A Cri-
tique and a Proposed Constitutional Theory of Duty, 73 Minn. L Rev. 515,556-57 (1989).

I's See Hudson, 468 U.S. at 530.
6 See, e.g., Schiller v. Strangis, 540 F. Supp. 605, 616 (D. Mass. 1982).

117 See Hudson, 468 U.S. at 539 (O'Connor, J., concurring).
' 'The Fourth Amendment does not apply to the search of a prison cell. See id. at

527 (weighing "the interest of society in the security of its penal institutions" against
"the interest of the prisoner in privacy within his cell" and striking the balance "in
favor of institutional security").

119 Under Virginia law, at issue in Hudson, a state employee had no immunity from
suit for his intentional torts. See Elder v. Holland, 155 S.E.2d 369, 372-73 (Va. 1967).

10 The Plaintiff's attacker assaulted him with a fork, "breaking his nose and inflict-
ing other wounds to his face, neck, head, and body." Davidson, 474 U.S. at 346.
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giving rise to the injury that is significant. The relevant inquiry is
whether the defendant's harm-causing actions involved an abuse of
governmental power or the use of power as an instrument of op-
pression."' Merely careless or negligent conduct is not rendered
more culpable simply because it results in greater rather than lesser
harm. The facts of Davidson urge the conclusion that the defen-
dant's conduct did not rise to the level.of a constitutional abuse of
power. The defendants failed to follow up on a note from the
plaintiff informing them that he had been threatened by a fellow
inmate. But the plaintiff took no steps other than writing the note
to inform prison authorities that he feared an attack, such as re-
questing protective custody."' The plaintiff himself testified that
he had not foreseen an actual attack and had written the note to
exonerate himself in the event a fight ensued." Given the defen-
dants' prior dealings with the plaintiff, who had a practice of con-
tacting the Assistant Superintendent of the prison directly when he
had a serious problem,"4 and the information known to the defen-
dants prior to the attack, they were., at most, negligent in failing to
follow up on plaintiff's note."5 Davidson would have been a differ-
ent case if, for example, the defendant had stood by and watched asthe plaintiff was beaten up,"6 ignored repeated and reported

threats of violence to the plaintiff,"7 or ignored known risks of the
violent tendencies of fellow inmates."'

- See Collins v. City of Harker Heights, 503 U.S. 115,126 (1992).
2 See Davidson, 474 U.S. at 346.

1 See id.
1

4 See id. at 345.
I's Injuries resulting from governmental failure to protect from third-party harm are

not cognizable under the Due Process Clause except when the plaintiff is in custody
or perhaps in some custody-like relationship with governmental officials. See
DeShaney v. Winnebago County Dep't. of Soc. Servs., 489 U.S. 189, 197-200 (1989).
See generally Barbara E. Armacost, Affirmative Duties, Systemic Harms, and the
Due Process Clause, 94 Mich. L. Rev. 982 (1996) (arguing that federal courts found
no duty to protect under the Due Process Clause for the same reasons that state
courts have largely rejected such claims in the tort context: to avoid involving courts
in decisions involving the allocation of limited public resources).

116 See, e.g., Morales v. New York State Dep't of Corrections, 842 F.2d 27, 29-30
(2d Cir. 1988) (finding liability).

"I See, e.g., Hamilton v. Leavy, 117 F.3d 742,747 (3d Cir. 1997) (finding liability).
118 See, e.g., Ryan v. Burlington County, 708 F. Supp. 623, 634-35 (D.N.J. 1989)

(finding liability).
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In sum, although I do not claim that no culpable or abusive
conduct will ever slip through the cracks of the Court's due proc-
ess jurisprudence, the Court has-albeit in an indirect and not
particularly glamorous way-separated out a category of unmomen-
tous cases that probably do not belong in federal court. These cases
tend not to involve any significant abuse of governmental power; in-
deed, often "[t]he only tie between the [claims] and anything gov-
ernmental in nature" is the fact that the defendants are public offi-
cials."9 When governmental officials "cause injuries in ways that are
equally available to private citizens ' -and there is no claim of
unequal treatment or invidious discrimination-there is no particular
reason to invoke the Federal Constitution in federal court.

B. Redirected Due Process Claims:
The Fourth Amendment Experience

As noted above, scholars writing in response to the Court's
holdings in Paul, Parratt, and Daniels have decried the apparent
loss of constitutional protection attributable to the Court's nar-
rowing of due process. In order to make an accurate assessment of
the actual loss, however, it is necessary to appreciate a group of
related cases. These are cases that fall within a potential overlap
between the scope of the Due Process Clause and the scope of
some other constitutional provision. Many claims that could be
characterized as deprivations of life, liberty, or property occur in
contexts that may also implicate other constitutional provisions.
For example, a deprivation of property during a search or seizure
comes within the purview of the Fourth Amendment. Depriva-
tions of liberty including stops, arrests, and law enforcement
practices such as the use of deadly force, police dogs, tasers, and
roadblocks may also implicate the Fourth Amendment. Interfer-
ences with liberty or property in the prison context may implicate
the Eighth Amendment prohibition against cruel and unusual
punishment. Finally, a deprivation of liberty or property in re-
taliation for the exercise of religion or speech may give rise to a
First Amendment claim or, if motivated by considerations of
race, to an equal protection claim. The result of this overlap is

119 Daniels v. Williams, 474 U.S. 327, 332 (1986).
" Parratt, 451 U.S. at 552 n.10 (1981) (Powell, J., concurring).
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that many claims that are not cognizable under the Due Process
Clause are not eliminated but only redirected to a different con-
stitutional home.

The Supreme Court has expressly recognized this phenomenon
that "[c]ertain wrongs.., can implicate more than one of the Con-
stitution's commands, 12. and the Court has rejected any automatic
preemption of one constitutional provision by another.' Thus,
when multiple constitutional rights are implicated courts are directed
to analyze the applicability of each provision in turn, rather than to
"identify[] as a preliminary matter [a particular] claim's 'dominant'
character."" If, however, the choice is between the "more general-
ized notion of 'substantive due process' and a more "explicit tex-
tual source of constitutional protection," the proper choice is the
latter.124 As a plurality of the Court explained in Albright v. Ol-
iver," the course of decisions holding most of the protections con-
tained in the Bill of Rights enforceable against the states under the
Fourteenth Amendment "has substituted, in these areas of criminal
procedure, the specific guarantees [contained in the Bill of
Rights] ... for the more generalized language contained in the
earlier cases construing the Fourteenth Amendment."'

When the Court rejects a due process claim in a case involving a
potential overlap between due process and, for example, the
Fourth or the Eighth Amendment, the case simply goes forward
under the alternative constitutional text. That means the Court
has explicitly preserved-exempt from the limitations imposed by
its due process jurisprudence-large categories of important claims
involving deprivations of life, liberty, or property. In so doing, the
Court has reaffirmed the vitality of Monroe's supplementary remedy
and signaled that the Fourth Amendment right at issue in that case

1
21 Soldal v. Cook County, 506 U.S. 56,70 (1992).

1
2
2 See United States v. James Daniel Good Real Property, 510 U.S. 43, 49 (1993)

("We have rejected the view that the applicability of one constitutional amendment
pre-empts the guarantees of another.").

m Soldal, 506 U.S. at 70.
124 Graham v. Connor, 490 U.S. 386, 395 (1989).
1- 510 U.S. 266 (1994).
'12 Id. at 273; see also id. at 281 (Kennedy J., joined by Thomas J., concurring)

(agreeing with the plurality that an allegation of arrest without probable cause must
be analyzed under the Fourth Amendment). But see id. at 303 (Stevens, J., dissent-
ing) (disputing the plurality's "cramped view" of the Fourteenth Amendment).
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and claims that fall within other, more targeted provisions of the
Constitution are to be treated differently from the class of claims at
issue in Paul and Parratt. What is at stake when a claim is redi-
rected or recharacterized is the difference between the elements of
a due process claim and the elements of the substituted claim. In
some cases, as when the Court held in Whitley v. AlbersZ that the
Eighth Amendment rather than the Fourteenth Amendment is the
source of constitutional protection for injuries to prisoners," the
choice of a constitutional hook has had virtually no effect on the sub-
stance of the claim. In suits challenging conditions of confinement or
seeking to recover for harms by governmental officials, the Eighth
Amendment's protection of prisoners against "cruel and unusual
punishment" is virtually identical to the Fourteenth Amendment's
protection of pre-trial detainees against "deprivations of life, liberty,
or property."'" In other cases, as when the Court held that excessive
force claims and malicious prosecution claims must be litigated un-
der the Fourth Amendment rather than under the Due Process
Clause, the change of constitutional home does matter. The signifi-
cance of these observations, which will be explored in more de-
tail below, has not been fully appreciated in discussions of Paul
and Parratt and its progeny.

A large and important category of potential claims against the
government that implicate interests in life, liberty, or property
involves law enforcement activities. Many of these potential
claims fall squarely within the meaning of the Fourth Amend-
ment's search and seizure provisions as interpreted by the Su-
preme Court. On occasion, litigants challenging enforcement
actions have sought to escape the parameters of the Court's
Fourth Amendment jurisprudence by invoking the broader lan-
guage of the Due Process Clause. Most of these attempts have
been rejected on the ground that the context-specific commands
of the Fourth Amendment pre-empt the open-ended text of the

-- 475 U.S. 312 (1986).
1 See id. at 327.
'See .City of Revere v. Massachusetts Gen. Hosp., 463 U.S. 239, 244 (1983)

(describing rights of pre-trial detainees under the Fourteenth Amendment as "at
least as great as the Eighth Amendment protections available to a convicted pris-
oner"); Estelle v. Gamble, 429 U.S. 97, 102-06 (1976) (describing rights of prisoners
under the Eighth Amendment).

1999] 597

HeinOnline -- 85 Va. L. Rev.  597 1999



Virginia Law Review [Vol. 85:569

Due Process Clause.'m If the result in such cases is simply a re-
direction of the claim, what exactly is lost when would-be due
process cases are required to be litigated under the Fourth Amend-
ment? I consider that question using two examples of redirected
claims-excessive force claims and malicious prosecution claims."

1. Excessive Force, Due Process, and the Fourth Amendment

Prior to the Supreme Court's holding in Graham v. Connor,"
the lower courts had analyzed virtually all excessive force
claims-regardless of the context in which the incident oc-
curred-under a substantive due process analysis.33 Under that
theory, a use of force that was so excessive as to "shock the con-
science" could constitute a deprivation of the victim's liberty inter-
est in bodily integrity."M In Graham the Supreme Court explicitly

"' The recent case of County of Sacramento v. Lewis, 118 S. Ct. 1708 (1998) is a no-
table exception. In Lewis the Court held that a claim involving the death of a pas-
senger during a high-speed police chase must be brought under the Due Process
Clause rather than under the Fourth Amendment. See id. at 1715. Such a claim
would only give rise to liability if the pursuing officers acted with intent to harm. See
id. at 1720.

13, This Article focuses on the redirection of claims from the Due Process Clause to
the Fourth Amendment in order to illustrate that redirection has consequences.
Given the current Supreme Court's view that due process is a residual category for
claims not covered by more specific provisions, there are sure to be redirections of other
claims with unique implications for the scope of constitutional damages liability.

"'490 U.S. 386 (1989).
13 After the Supreme Court's holding in Tennessee v. Garner, 471 U.S. 1 (1985),

describing Fourth Amendment restrictions on the use of deadly force, some courts
began to analyze excessive force claims under both the Fourth Amendment and the
Due Process Clause. See generally Kathryn R. Urbonya, Establishing a Deprivation
of a Constitutional Right to Personal Security Under Section 1983: The Use of Unjus-
tified Force by State Officials in Violation of the Fourth, Eighth, and Fourteenth
Amendments, 51 Alb. L. Rev. 173,204-11 (1987) (describing approach of various cir-
cuit courts to excessive force claims); Kathryn R. Urbonya, Problematic Standards of
Reasonableness: Qualified Immunity in Section 1983 Actions for a Police Officer's
Use of Excessive Force, 62 Temp. L. Rev. 61, 91-96 (1989) (discussing relationship
between substantive due process and Fourth Amendment in lower courts' analysis of
excessive force claims after Garner).

This test derived from Justice Felix Frankfurter's opinion in Rochin v. California,
342 U.S. 165 (1952). In Rochin, the defendant challenged his drug conviction on the
ground that key evidence used at trial was forcibly obtained by pumping his stomach.
See id. at 166-67. The Supreme Court reversed the conviction, reasoning that the
means used to collect evidence from the defendant did "more than offend some fas-
tidious squeamishness or private sentimentalism about combatting [sic] crime too en-
ergetically.... [It was] conduct that shocks the conscience." Id. at 172. In Johnson v.

598

HeinOnline -- 85 Va. L. Rev.  598 1999



The Real Legacy of Paul v. Davis

rejected "the notion that all excessive force claims brought under
[Section] 1983 are governed by [the] generic [due process] stan-
dard.""3 Rather, the analysis must begin by "identifying the specific
constitutional right allegedly infringed by the challenged applica-
tion of force."' The Court concluded that all excessive force
claims in the context of searches and seizures are to be analyzed
under the Fourth Amendment rather than under the Due Process
Clause. Just three years earlier, in Whitley v. Albers, '37 the Court had
similarly held that the Eighth Amendment rather than the Four-
teenth Amendment is the source of constitutional protection for in-
mates alleging unjustified force by prison officials." The Fourth and
Eighth Amendments, the Graham Court explained, "are the two
primary sources of constitutional protection against physically abu-
sive governmental conduct.' '39  Consequently, after Whitley and
Graham, the substantive due process analysis is applicable to a much
narrower class of cases:' claims of excessive force alleged by pre-
trial detainees, 4' claims involving corporal punishment of public

Glick, 481 F.2d 1028 (2d Cir. 1973), cert. denied, 414 U.S. 1033 (1973), the United
States Court of Appeals for the Second Circuit applied the Rochin test to a claim of
excessive force brought by a pre-trial detainee. See id. at 1032-33. The Glick test
was subsequently adopted by virtually every jurisdiction as the universal standard for
excessive force claims, regardless of the context. See 1A Schwartz, supra note 48,
§ 3.13, at 232.

490 U.S. at 393.
Id. at 394 (emphasis added).
475 U.S. 312 (1986).

3 See id. at 327; accord Graham, 490 U.S. at 395 n.10 ("Any protection that
'substantive due process' affords convicted prisoners against excessive force is, we have
held, at best redundant of that provided by the Eighth Amendment.") (citation omitted).

490 U.S. at 394.
,4 Significantly, Graham would likely require Rochin-the case that gave rise to the

substantive due process, "shocks the conscience" test-to be litigated under a Fourth
Amendment rather than a due process theory since the Court has applied the Fourth
Amendment to forcible extraction cases. See Winston v. Lee, 470 U.S. 753 (1985)
(analyzing under the Fourth Amendment whether a suspect may be forced to submit to
surgical extraction of a bullet that allegedly constituted evidence of a crime).

- See Bell v. Wolfish, 441 U.S. 520,535-39 (1979). The Court has left open the ques-
tion of whether the Fourth Amendment provides protection against the application of
excessive force "beyond the point at which arrest ends and pretrial detention begins."
Graham, 490 U.S. at 395 n.10; see also 1A Schwartz, supra note 48, § 3.13, at 229 (noting
lower court decisions holding that "substantive due process remains a source of residual
constitutional protection for excessive force claims not governed by the Fourth or
Eighth Amendments"). In Deshaney v. Winnebago County Department of Social
Services, 489 U.S. 189 (1989), the Court left open the possibility that in addition to pre-
trial detainees, plaintiffs in other custodial situations-such as children in foster care-
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school children,42 and, as the Court has recently held, claims of in-
jury to bystanders during law enforcement actions.' 3

In Graham the Supreme Court called for the substitution of a
Fourth Amendment claim for the substantive due process claim
urged by the plaintiff.'" Thus, future litigants who are subjected to
excessive force during a search or seizure retain constitutional
protection for any resulting injuries; they must simply invoke
the Fourth Amendment instead of the Due Process Clause.
Their claims, however, will not be identical to the claims they
would have brought under a substantive due process theory. The
redirection changes the character of the claims, and the change is
not without consequence.

The most significant effect of substituting a due process cause of
action for a Fourth Amendment claim is a modification in the un-
derlying intent standard from a subjective to an objective test. Re-
call that prior to Graham many courts had analyzed excessive force
claims under a substantive due process, "shocks the conscience"
theory, regardless of the context in which the events giving rise to
the claim occurred. To determine whether governmental conduct
could be said to "shock the conscience," lower courts considered
four factors summarized by the United States Court of Appeals for
the Second Circuit in Johnson v. Glick:'.

the need for the application of force, the relationship between
the need and the amount of force that was used, the extent of
the injury inflicted, and whether force was applied in a good
faith effort to maintain or restore discipline or maliciously and
sadistically for the very purpose of causing harm.1"

may have a cause of action under the Due Process Clause for governmental failure to
protect. See id. at 201 n.9.

142 See Ingraham v. Wright, 430 U.S. 651, 653 (1977). The Court analyzed the claim
in Ingraham as a procedural due process claim alleging deprivation of a protected
liberty interest. The Court left open the question of whether severe corporal pun-
ishment could give rise to a separate substantive due process claim. See id. at
679 n.47. Most lower courts have held that the application of excessive corporal
punishment against public school students may violate substantive due process. See
generally 1A Schwartz, supra note 48, § 3.13, at 235 n.499 (citing cases).

143 See County of Sacramento v. Lewis, 118 S. Ct. 1708, 1711-12 (1998).
1' See 490 U.S. at 395.
"- 481 F.2d 1028 (2d Cir. 1973), cert. denied, 414 U.S. 1033 (1973).
1' Id. at 1033.
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The Fourth Amendment standard laid out in Graham has signifi-
cant overlap with the old substantive due process standard.
Under Graham, the proper inquiry is whether the amount of
force applied was "reasonable" under the circumstances, which
requires a balancing of the "nature and quality of the intrusion
on the individual's Fourth Amendment interests against the
countervailing governmental interests at stake."'47 The Graham
balancing test, like the first three factors of the Glick test, calls
for a fact-specific inquiry to determine whether the amount of
force applied was justified by the circumstances, "including the
severity of the crime at issue, whether the suspect pose[d] an im-
mediate threat to the safety of the officers or others, and
whether he [was] actively resisting arrest or attempting to evade
arrest by flight."'"

The most important difference between the two standards is that
Glick required a court to consider the motive behind the official's
application of force to determine whether the force was applied in
good faith. By contrast, motive is irrelevant to the Fourth
Amendment analysis. As the Court explained in Graham: "An
officer's evil intentions will not make a Fourth Amendment
violation out of an objectively reasonable use of force; nor will an
officer's good intentions make an objectively unreasonable use of
force constitutional.',

49

The switch from a subjective, malice standard to an objective,
reasonableness standard has had a somewhat counterintuitive effect
in this class of cases: Instead of expanding liability as might have
been expected, it has actually contracted the scope of constitutional
protection, resulting in the virtual elimination of an important
category of claims. One would ordinarily predict-as, for example,
in tort law-that the choice of a reasonableness standard over an
intent standard would expand the scope of claims that could be
litigated and won by plaintiffs; it is easier to show that a defen-
dant was merely careless-engaged in conduct that created an
unreasonable risk of harm-than it is to show that she actually in-

"47 Graham, 490 U.S. at 396 (quoting Tennessee v. Garner, 471 U.S. 1, 8 (1985)
(internal quotation marks omitted)).

'4 Id. at 396.
,,l Id. at 397.
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tended to cause the harm." Conversely, in terms of culpability,
there is a sense in which negligence could be viewed as a "lesser in-
cluded" mens rea of intent: If a defendant is shown to have in-
tended to cause harm, proof of intent should suffice for liability
that requires only a showing that the defendant was careless or
reckless with regard to that harm.'

There are at least two reasons why the switch from a subjective
to an objective standard does not have the effect suggested by the
tort law analogy. First, in the Fourth Amendment context, proof of
bad intent or malice does not encompass negligence in the manner
described above; the Supreme Court has held that subjective intent
is irrelevant. The only question is whether, under the circum-
stances, a reasonable official could have believed that her search
would reveal evidence of crime or that the amount of force she
applied was necessary. Thus, as I explain in more detail below,
the move to an objective standard forecloses a category of claims
in which a governmental official's conduct was objectively reason-
able but invidiously motivated. The second reason why the
move from a subjective to an objective standard does not have
the expected liability-broadening effect is that Fourth Amend-
ment reasonableness is much more forgiving toward defendants
than the objective standard of tort law negligence.

"C On issues of causation, tort law generally tends to be more generous in claims
alleging intentional conduct as compared to claims alleging negligence. See, e.g.,
Vosburg v. Putney, 56 N.W. 480, 480 (Wis. 1893) (holding defendant liable for all
harms resulting from an intentional harmful contact whether or not those harms were
foreseeable). Even in negligence cases, however, a defendant who creates an unrea-
sonable risk of harm is liable for any harm that follows directly from the defendant's
negligent conduct. See In re Polemis & Furness, Withy & Co., 1921 K.B. 560, 567,
570 (describing the rule of proximate causation that is followed in most American
jurisdictions). Thus, except in the limited category of cases in which the injury was
quite remote from the harmful conduct, the extended reach of causation in inten-
tional tort cases probably does not significantly increase the scope of liability.

151 The Model Penal Code takes this view with regar&to the requirement of mens
rea. Section 2.02(5) ranks the four Model Penal Code culpability terms-purpose,
knowledge, recklessness, and negligence-such that proof of purpose also satisfies a
mens rea requirement of knowledge, recklessness, or negligence. See Model Penal
Code § 2.02(5) (1985). The reasoning behind the hierarchy is that "if negligence is
sufficient, the defendant is more culpable not less, if purpose, knowledge, or reckless-
ness can be proved." Richard J. Bonnie et al., Criminal Law 149 (1997). Thus, "if the
prosecutor proves the defendant more blameworthy than is required by the offense
charged, the defendant should be convicted." Id.
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To take the second point first, the Fourth Amendment standard
differs from common law negligence in ways that make the consti-
tutional standard much more difficult for plaintiffs to meet: In a
negligence case the defendant's actions are judged by what the hy-
pothetical reasonably prudent person would have done under
similar circumstances. The reasonable person test makes little or
no allowance for normal human frailties, mistakes, lapses in judg-
ment, inattention, or variations in ability, aptitude, intelligence,
dexterity, physical attributes, or moral judgment."52 Moreover, a
person who has developed superior knowledge or skill may be held
to an even higher standard of care, one that is commensurate with
that individual's greater expertise or experience.153

While common law negligence makes little accommodation for
individual characteristics and circumstances, Fourth Amendment
reasonableness is highly contextualized. To see why, consider the
circumstances surrounding the use of force by law enforcement
personnel. Police officers use force against suspects every day as
part of the job they are hired to do. What the law must do is sepa-
rate appropriate uses of force from inappropriate ones. In the
same way that tort law uses a negligence standard to differentiate
good and bad conduct by ordinary citizens, the Fourth Amendment
employs an objective standard to separate out good and bad con-
duct by police officers. When the Fourth Amendment standard is
applied to excessive force claims, the evidence breaks into two
categories: first, whether the police officer had reason to believe
that the suspect had committed a crime and was fleeing or resisting

'512The objective standard is relaxed only to make accommodation for children and
for adults with physical disabilities. Mental disabilities, on the other hand, are not
ordinarily taken into account. See Kenneth S. Abraham, The Forms and Functions
of Tort Law 57-60 (1997). As one scholar has humorously described it:

[The reasonable person] is one who invariably looks where he is going, and is
careful to examine the immediate foreground before he executes a leap or a
bound; who neither star-gazes nor is lost in meditation when approaching trap-
doors or the margin of a dock; ... who never mounts a moving omnibus and
does not alight from any car while the train is in motion;.., who never from
one year's end to another makes an excessive demand upon his wife, his neigh-
bours, his servants, his ox, or his ass; ... who never swears, gambles, or loses his
temper, who uses nothing except in moderation, and even while he flogs his
child is meditating only on the golden mean.

A. P. Herbert, Misleading Cases in the Common Law 14-16 (1930).
m See Keeton et al., supra note 99, § 32, at 185.
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arrest; and second, whether the officer applied only the amount of
force that was reasonably necessary to capture the suspect. Most
excessive force cases turn on the second of these. Officers have
probable cause to arrest many criminal suspects who are uncoop-
erative, but they will not be justified in using force against all of
them. Thus, the second kind of evidence is the key to most exces-
sive force cases.

But courts are not very confident about their ability to deter-
mine after the fact whether any particular use of force was justi-
fied, especially in the "tense, uncertain, and rapidly evolving"'"
circumstances in which police officers are required to function.
Thus, the Fourth Amendment standard tends to be much more
deferential toward law enforcement officers than evaluation under
an ordinary reasonableness standard would be. The constitutional
standard is highly sensitive to the facts and circumstances as they
would have appeared to the officer on the scene"5 and gives the
benefit of the doubt to the officer's judgment. Moreover, unlike
the tort standard, which holds experts to a higher standard, the
Fourth Amendment holds police officers to a functionally lower
standard by deferring to their unique experience, knowledge, and
skills in dealing with criminal suspects.' 6 The law treats law en-
forcement personnel with this kind of deference in order to avoid
one kind of error: If the law forbids too much, it endangers police
officers, something no one wants to do. But in avoiding one kind
of error, the law produces an error of a different sort: It predictably
forbids too little.

This brings me to my second point. Probably the best way to dif-
ferentiate between uses of force that are appropriate and those that
are not is to ask whether the surrounding circumstances--especially
any statements the officer made-indicate that the officer had a bad

1
4 Graham, 490 U.S. at 397.

15 See id. at 396 (discussing the need to avoid relying on "20/20" hindsight).
'6 See, e.g., United States v. Davis, 458 F.2d 819, 821 (D.C. Cir. 1972) (stating that

probable cause "is to be viewed from the vantage point of a prudent, reasonable, cau-
tious police officer.., guided by his experience and training") (emphasis added); 2
Wayne R. LaFave, Search and Seizure: A Treatise on the Fourth Amendment
§ 3.2(c), at 37-41 (3d ed. 1996). In the usual case, taking account of the experience
and expertise of the individual official means that the officer will receive the benefit
of the doubt, but the experience-expertise rule occasionally cuts the other way. See
id. § 3.2(c), at 40-41.
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motive. It may be fruitless or unwise to try to second-guess
whether a particular use of force was reasonable under all the cir-
cumstances, and the courts are predictably unwilling to do so. But
an officer who makes racist, malicious, or violent statements while
beating a suspect is much more likely to have applied too much
force for the wrong reasons. The Rodney King case provides a
good example. Although objective evidence suggested that King
had a plausible claim of excessive force, one of the most damning
aspects of the case was the racist statements some of the officers
made immediately prior to the beating.'

If the best way to differentiate between good and bad force is to
take a broad view of all the surrounding circumstances, there is an-
other reason why a subjective standard is much better suited to the
task. Excessive force cases arise from interactions between police
and citizens that have unfolded over time as the parties act and re-
act to each other. The confrontation that proximately resulted in
the application of force may be the last in a series of escalating con-
frontations provoked by the speech and actions of governmental
officials as well as by the words and conduct of the arrestee. An
application of force could appear reasonable at the moment it
occurred while a view broader in time-including statements
made before, during, and after the incident-might suggest that
the official provoked the original encounter or escalated the
confrontation to the point where force was necessary.5 ' It might
be thought that an objective analysis would be more likely to
consider all of the relevant circumstances in a broad time frame
while a subjective standard might focus only on what was in the

Twenty minutes before the arrest of Rodney King, one of the officers who was
later involved in the King beating transmitted a computer message describing a do-
mestic dispute in which he had intervened. The officer described the incident as
"'right out of Gorillas in the Mist,"' a comment "associating blacks with apes-an as-
sociation that has deep roots in European-American culture." Randall Kennedy,
Race, Crime, and the Law 120 (1997) (citation omitted). The reply by the receiving
officer-"'hahaha ... let me guess who be the parties"'-used "distinctively African-
American argot," which tended to confirm the racial connotation of the reference.
Id. At the state trial of the officers involved in the King beating, jurors agreed that
the "gorillas" comment was indicative of racial prejudice, but there was disagreement
about whether the remark was specifically related to the beating. D.M. Osborne,
Reaching for Doubt, Am. Law., Sept. 1992, at 66.

,s See, e.g., cases discussed at infra note 160.
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official's mind at the moment the force was being applied. It
turns out that the opposite is true.

Analysis of subjective motivation tends to be quite open-ended.
It has to be. Courts that are called upon to determine the presence
or absence of bad faith almost always lack direct evidence of a de-
fendant's underlying motivation for her actions. Unless the defen-
dant unwittingly incriminates herself by directly revealing her bad
motives, courts must rely instead on indirect evidence in the form
of statements or conduct that accompanied or surrounded the inci-
dent in question. Moreover, this indirect evidence cannot be lim-
ited only to conduct and statements contemporaneous with the
relevant event. It must reach backward and forward in time in or-
der to give context to the incident as to which subjective motiva-
tion is at issue. For example, in a racial discrimination case a court
would likely consider statements made before and after as well as
during the event that could suggest the defendant acted with racial
or other invidious motivation. Other relevant evidence in a race
case might include a pattern of conduct suggesting bad faith, for
example, a police officer who stops only Hispanic drivers or a
prosecutor who indicts only African-American suspects. In a case
that requires a showing of malice or deliberate indifference, a court
might consider as evidence of bad faith statements or conduct sug-
gesting that the defendant anticipated the harmful consequences
that resulted from her harm-causing conduct; such evidence would
support the conclusion that the defendant's actions were knowing
or intentional rather than accidental. These examples illustrate the
broad-ranging inquiry-broad in scope as well as in time-that
tends to accompany an inquiry into subjective intent.

By contrast, the objective standard freezes the time frame and
looks only at the circumstances at the moment that force was
applied. 9 The time-limited nature of the objective analysis
eliminates most of the kinds of evidence that could separate a bad
use of force from a good one, including noncontemporaneous
statements and evidence of a discriminatory pattern. The objective
standard even shields from scrutiny any evidence of the officer's
role in creating the need for force in the first place; Graham
"deems irrelevant the officer's conduct leading up to the use of

- See generally 1A Schwartz, supra note 48, § 3.14, at 244-45 (citing cases).
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force, including conduct that may have exacerbated the tension
and created the need for the force employed."' "w

All of this points to the virtues of a subjective standard and
demonstrates the real loss occasioned by the Court's reallocation
of excessive force claims from the Due Process Clause to the
Fourth Amendment. For not only did the Court in Graham adopt
an objective standard, in Whren v. United States,' the Court con-
firmed that subjective intent is completely irrelevant to the Fourth
Amendment showing." The objective standard is very forgiving in
this context because the exigencies of law enforcement require it.
But that means some instances of culpable excessive force will slip
through the cracks. One mechanism that could make up for
some-though not all-of the unavoidable limitations of the objec-
tive standard in separating good from bad conduct is to permit the

160 Id. at § 3.14, at 245; see, e.g., Wilson v. Meeks, 52 F.3d 1547, 1553-54 (10th Cir.
1995) (holding that regardless of what led up to the shooting, the officer's reasonable
fear for his life at that moment entitled him to qualified immunity); Bella v. Cham-
berlain, 24 F.3d 1251, 1256 (10th Cir. 1994) (holding that in excessive force cases "we
scrutinize only the seizure itself, not the events leading to the seizure"), cert. denied,
513 U.S. 1109 (1995); Drewitt v. Pratt, 999 F.2d 774, 780 (4th Cir. 1993) (defining is-
sue as "whether at the moment of the shooting [officer] had probable cause to be-
lieve that [the suspect] posed a threat of death or serious bodily harm to him");
Fraire v. City of Arlington, 957 F.2d 1268, 1276 (5th Cir. 1992) (holding irrelevant
evidence that police officer manufactured circumstances that gave rise to the seizure
and noting that "regardless of what had transpired up until the shooting itself, [the
suspect's] movements gave the officer reason to believe, at that moment, that there
was a threat of physical harm"), cert. denied, 506 U.S. 973 (1992).

101517 U.S. 806 (1996).
' In Whren two motorists were stopped by police officers purportedly for violating

various traffic laws. When the officers approached the car they observed the passen-
ger holding plastic bags of crack cocaine. The driver and passenger were arrested
and charged with violating various federal drug laws. The defendants challenged the
stop on the ground that it was not justified by probable cause to believe they were
involved in illegal drug dealing. They argued that the officers' asserted ground for
the stop-violation of the traffic laws-was pretextual. The Supreme Court held that
the reasonableness of a Fourth Amendment search or seizure does not depend on the
"actual motivations of the individual officers involved" if "the circumstances, viewed
objectively, justify that action." Id. at 813; accord Scott v. United States, 436 U.S.
128, 136 (1978) (declining to exclude wiretap evidence obtained by agents who made
no effort to comply with applicable regulations because "[s]ubjective intent
alone.., does not make otherwise lawful conduct illegal or unconstitutional")
(citation omitted); United States v. Robinson, 414 U.S. 218, 236, 221 n.1 (1973)
(upholding arrest for traffic violations against defendant's allegation that arrest was
"mere pretext for a narcotics search," and declining to invalidate lawful post-arrest
search on grounds that it was not motivated by justifiable officer safety concerns).
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plaintiff to introduce evidence of bad faith. Whren closes the door
to that possibility by holding that bad motive is irrelevant to the
determination of whether an action regulated by the Fourth
Amendment was reasonable, except for the limited purpose to un-
dermine the credibility of the officer's account of the immediate
circumstances that prompted the force."6

In my view this is all quite troubling, especially given the linger-
ing reality that racial discrimination continues to have a significant
negative effect in the law enforcement context." There is reason
to believe that members of racial minorities are much more likely
than their counterparts to be subjected to inappropriate or abusive
police conduct of all kinds. For example, the Christopher Commis-
sion, which investigated the Los Angeles Police Department in the
wake of the Rodney King beating, concluded that the Depart-
ment's pattern of using excessive force was "aggravated by ra-
cism."" Racial minorities are also significantly more likely to be
subject to less obvious forms of discrimination such as low-level
harassment" and police targeting.67 But short of bringing an equal

16 See Graham, 490 U.S. at 399 n.12.
'61 See generally Carol S. Steiker, Second Thoughts About First Principles, 107

Harv. L. Rev. 820,838-41 (1994) (arguing that racial discrimination continues to be a
major problem in law enforcement); Tracey Maclin, Race and the Fourth Amend-
ment, 51 Vand. L. Rev. 333, 333-36 (1998) (noting long and continuing history of
race-targeting in law enforcement in this country). The defendants in Whren con-
tended that they had been stopped "because the sight of two young black men in a
Nissan Pathfinder with temporary tags, pausing at a stop sign in Southeast Washing-
ton" appeared suspicious to police. Brief for the Petitioners at 2, Whren v. United
States, 517 U.S. 806 (1996) (No. 95-5841). The officers in Whren denied that race had
influenced their decision to stop the vehicle. See United States v. Whren, 53 F.3d
371, 373 (D.C. Cir. 1995), aff'd, 517 U.S. 806 (1996). But the holding in Whren made
the plaintiffs' racial allegations irrelevant.

" Independent Comm'n on the Los Angeles Police Dep't, Report of the Independ-
ent Commission of the Los Angeles Police Department xii (1991); see Paul Chevigny,
Edge of the Knife: Police Violence in the Americas 45 (1995) (noting that Los An-
geles police officers reportedly "do not use the chokehold on middle-class white peo-
ple, nor make them lie down on their faces on the pavement," but "the use of the
prone-out technique in minority communities was 'pretty routine,' that police had
been taught 'that aggression and force are the only things these people respond to"');
Jerome H. Skolnick & James J. Fyfe, Above the Law: Police and the Excessive Use
of Force 24, 114 (1993) (noting that victims of police brutality are often members of
racial or ethnic minorities and that police officers often act on racial stereotypes).
'66 See David A. Sklansky, Traffic Stops, Minority Motorists, and the Future of the

Fourth Amendment, 1997 Sup. Ct. Rev. 271, 308-16, 323-24 (noting that minorities
are more likely than whites to be the targets of low-level police harassment as well as
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protection claim for invidiously motivated police action, a prospect
that holds out little promise of success,'" the only option after Gra-
ham and Whren69 is for courts to try to smuggle in evidence of in-
vidious motivation as part of the reasonableness calculus.'7"

more serious police misconduct); Charles J. Ogletree, Jr., et al., Criminal Justice Inst.
at Harvard Law School for the Nat'l Ass'n for the Advancement of Colored People,
Beyond the Rodney King Story: An Investigation of Police Conduct in Minority
Communities 23, 40 (1995) (citing 1995 study by NAACP that concluded "[p]olice
officers ... rely on race as the primary indicator of both suspicious conduct and dan-
gerousness" and that "[v]erbal abuse and harassment seem to occur almost every
time a minority citizen is stopped by a police officer").

617 See Angela J. Davis, Race, Cops, and Traffic Stops, 51 U. Miami L. Rev. 425,
431-32 (1997) (citing empirical evidence that police officers routinely target minority
individuals in traffic stops); David A. Harris, "Driving While Black" and All Other
Traffic Offenses: The Supreme Court and Pretextual Traffic Stops, 87 J. Crim. L. &
Criminology 544, 560-69 (1997) (arguing that police use traffic violations as a pretext
for investigating possible drug crimes and citing nationwide evidence that Hispanics
and African-Americans are the targets of choice for these investigations); Sean
Hecker, Race and Pretextual Traffic Stops: An Expanded Role for Civilian Review
Boards, 28 Colum. Hum. Rts. L. Rev. 551, 558-71 (1997) (citing empirical evidence
from Florida, Maryland, and Virginia showing that local police drug squads dispro-
portionately select minority motorists for traffic stops).

18 In order to make out a pretextual stop claim under the Equal Protection Clause,
a minority motorist would have to show that similarly situated white motorists were
not stopped. Cf. United States v. Armstrong, 517 U.S. 456, 469 (1996) (requiring
plaintiffs bringing discriminatory prosecution claim to show "that similarly situated
defendants of other races could have been prosecuted, but were not"). Moreover,
before the claimant could obtain access to government files-where information that
could support such allegations might be found-the claimant would be required to
provide "some evidence" of the merits of the claim. Cf. id. (applying this burden of
proof to discriminatory prosecution claims). Not surprisingly, selective enforcement
cases are very difficult to bring and even more difficult to win. See generally Richard
H. McAdams, Race and Selective Prosecution: Discovering the Pitfalls of Armstrong,
73 Chi.-Kent L. Rev. 605 (1998) (arguing that Armstrong virtually forecloses proof of
meritorious selective enforcement cases).

10 Professor Pamela Karlan has concluded that police practices like the one upheld
under the Fourth Amendment in Whren would "stand a good chance of being held
unconstitutional" under conventional equal protection doctrine. Pamela S. Karlan,
Race, Rights, and Remedies in Criminal Adjudication, 96 Mich. L. Rev. 2001, 2007
(1998). But see Harris, supra note 167, at 550-53 (expressing doubt that pretextual
stop claims will be successful under the Equal Protection Clause); Maclin, supra note
164, at 337-38 n.22 (concluding that "successful equal protection challenges to pre-
textual traffic stops by minority motorists will be rare"). Perhaps it is too early to tell,
but the proof of the pudding is in the eating and, as to post-Whren pretextual stop
cases and excessive force claims that have been successful under the Equal Protection
Clause, the pudding is rather thin. See, e.g., United States v. Bullock, 94 F.3d 896,
898-99 (4th Cir. 1996) (disallowing evidence allegedly showing other instances of ra-
cially motivated, pre-textual stops because "evidence concerning past stops would
enmesh the court in collateral issues" and holding that challenger had failed to meet
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A very few lower courts have begun to move in this direction.
For example, in Brown v. City of Hialeah,"a the plaintiff brought
suit under Section 1983 alleging excessive force and sought to in-
troduce evidence of racial slurs made by police officers during his
arrest and beating. The United States District Court for the Mid-
dle District of Florida excluded the evidence. The court of appeals
reversed, reasoning that

the fact that a police officer yelled racial epithets while urging
fellow officers to "kill" the arrestee is one [in the totality of cir-
cumstances confwnting the officials at the time of the arrest]
that a jury should be allowed to consider in assessing the objec-
tive reasonableness of the officers' force .... 1

As the cases (or lack thereof) attest, plaintiffs and courts will have
to stretch very hard to get in evidence of even blatant racism. Evi-

the "rigorous standard" required by Armstrong), cert. denied, 519 U.S. 1119 (1997);
United States v. Bell, 86 F.3d 820, 823 (8th Cir.) (denying claimant's equal protection
claim because although he showed that all the arrestees during a month period for
riding a bicycle after dark without fights were black, he presented no evidence about
the number of white bicyclists who were not prosecuted for riding their bicycles with-
out lights), cert. denied, 117 S. Ct. 372 (1996); State v. Scott, 926 S.W.2d 864, 871
(Mo. Ct. App. 1996) (affirming denial of discovery of trooper's ticket books because
defendant had offered "no evidentiary support [for his equal protection claim] via
other means at his disposal" and because a pattern of disproportionate ticket issu-
ance to minorities would prove neither that the trooper was targeting racial minori-
ties-because not every stop results in a ticket-nor that the trooper was stopping
racial minorities in order to search for drugs).

110 The Supreme Court in Graham may have opened the door to this strategy by
noting that evidence that an officer harbored ill will toward an arrestee could be con-
sidered by the fact-finder in assessing the credibility of the officer's account of the
circumstances that prompted the use of force. See Graham, 490 U.S. at 399 n.12.

17 30 F.3d 1433 (11th Cir. 1994).
2 Id. at 1436. During the arrest the officer's remarks were captured by a listening

device that he had concealed on his body. They included the following: "Did you get
that, nigger?" and then, "Kill him, kill him, kill him... Kill that son-of-a-bitch." Id.
at 1434 (internal quotation marks omitted). On the tape the plaintiff is also referred
to as a "coon." Id. at 1434 n.1. Similarly, in Albritten v. Dougherty County, 973
F. Supp. 1455 (M.D. Ga. 1997), the court permitted the plaintiff to introduce evi-
dence that one of the arresting officers yelled "I'm tired of y'all niggers" as he began
to beat the plaintiff. Id. at 1457 (internal quotation marks omitted). The court noted
that "a showing that the use of force against Albritten was predicated upon race-
based animus, would indicate that the force used was beyond that which was reason-
able to subdue Albritten in order to search him for drugs and weapons." Id. at 1465.
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dence that is less blatant will almost never be deemed relevant to
the Graham analysis."

In sum, there is a significant cost to adopting a wholly objective
standard with no place for arguments about subjective motivation.
While those who favor broader liability for governmental misbe-
havior might applaud the Supreme Court's substitution in Graham
of an objective for a subjective test, the switch is both less benefi-
cial and more costly to plaintiffs than it would initially appear. It
is less beneficial because the highly contextualized objective
test-which, of necessity, gives the benefit of the doubt to gov-
ernmental officials-will be hard for plaintiffs to meet. 4 And it
is more costly because Whren foreclosed the only avenue for
making up some-though not all-of the losses resulting from a
standard that forbids too little. The end result is to take impor-
tant claims involving bad-often racially motivated-conduct
away from plaintiffs.75

2. Malicious Prosecution Without the "Malice"

Another category of Fourth Amendment cases in which the sub-
stitution of an objective for a subjective standard raises similar
concerns involves claims of malicious prosecution. Prior to Al-

113Brown and Albritten, discussed supra notes 170-71 and accompanying text, are
the only reported cases found by the author in which evidence of racist or malicious
statements was deemed relevant to the Fourth Amendment analysis.

174See generally Wells, supra note 12, at 651 & n.188 (asserting that the highly con-
textualized standard employed in Fourth Amendment cases tends to favor govern-
ment officials). Professor Wells argues for a return to a unified, substantive due process
analysis for all excessive force claims, regardless of context. See id. at 640-45.

1- For a recent article noting the trend toward "objectifying" certain claims and de-
fenses in constitutional criminal law, decrying the negative effects of that trend on
combatting racial discrimination, and offering solutions, see Andrew D. Leipold,
Objective Tests and Subjective Bias: Some of the Problems of Discriminatory Intent
in Criminal Law, 73 Chi.-Kent L. Rev. 559 (1998). The Court's holding in Graham
creates an additional puzzle: What standard governs a claim of excessive force after
the initial arrest but before the arresting officer has either freed the arrestee or
placed her in pre-trial detention? The Fourth, Fifth, Seventh, and Eleventh Circuits
have held that the Fourth Amendment applies only to the initial seizure but not to
any subsequent mistreatment of arrestees or pre-trial detainees. See, e.g., Riley v.
Dorton, 115 F.3d 1159, 1163-64 (4th Cir.) (discussing positions taken by the Fifth,
Seventh, and Eleventh Circuits), cert. denied, 118 S. Ct. 631 (1997). It is unclear what
would explain a difference in the constitutional standard of protection of arrestees at
the place of arrest versus at the police station.
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bright v. Oliver,'76 many lower courts had allowed constitutional
claims for malicious prosecution under the Due Process Clause."
These claims mimicked the elements of the analogous common law
cause of action: the institution of a criminal case, an acquittal, the
absence of probable cause to prosecute, and a malicious motivation
behind the initiation of the prosecution.178 In order to make out a
constitutional claim, some courts had also required a showing that
the prosecution was sufficiently "egregious"'79 or was intended to
violate some other enumerated constitutional right, such as the
First Amendment or the Equal Protection Clause."

Albright changed all that. The plaintiff in Albright brought suit
under the Due Process Clause claiming that governmental officials,
who had mistakenly charged and arrested him based on the tes-
timony of an unreliable informant, had deprived him of liberty
without due process, that is, the right "to be free from criminal
prosecution except upon probable cause.' 8. A majority of the
Court held that the plaintiff's malicious prosecution claim was not
cognizable under a theory of substantive due process.'" The Jus-
tices reached that result by a nuimber of significantly different

1 510 U.S. 266 (1994).
"n See id. at 270 nA. These early cases were not always clear about exactly which

constitutional text they were invoking to support the malicious prosecution claim.
See id. (cataloging cases).

17 See, e.g., White v. Frank, 855 F.2d 956, 959 n.2 (2d Cir. 1988); Keeton et al., su-
pra note 99, § 119, at 871.

I" See, e.g., Torres v. Superintendent of Police, 893 F.2d 404, 409 (1st Cir. 1990)
(holding that a plaintiff raising a malicious prosecution claim must show a "misuse of the
legal proceedings ... so egregious as to subject the individual to a deprivation of a con-
stitutional dimension"). But see Taylor v. Meacham, 82 F.3d 1556, 1561 n.3 (10th Cir.)
(noting that decisions requiring an "egregious" misuse of the legal process for a § 1983
malicious prosecution claim presumed that the Fourteenth Amendment's Due Process
Clause was the relevant constitutional provision), cert. denied, 117 S. Ct. 186 (1996).

No See generally Torres, 893 F.2d at 409-10 (surveying the decisional law).
18,510 U.S. at 269.
1 See id. at 271 (plurality opinion); id at 276 (Scalia J., concurring); id. at 276

(Ginsburg, J., concurring). The plurality expressed no view on the question of
whether the plaintiff could have prevailed under the Fourth Amendment. See id. at
275. In the event, however, that the plaintiff was charged but not arrested or
"seized" within the meaning of the Fourth Amendment, it would be substantive due
process or nothing. See, e.g., Singer v. Fulton County Sheriff, 63 F.3d 110, 116-17 (2d
Cir. 1995) (holding that Fourth Amendment malicious prosecution claim by plaintiff
arrested without a warrant and released after arraignment requires a showing of
some post-arraignment deprivation of liberty that rises to the level of a constitutional
violation), cert. denied, 517 U.S. 1189 (1996).
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routes."s Importantly, however, a plurality took the narrow view
that all pre-trial malicious prosecution claims can be litigated-if at
all-only under the Fourth Amendment."M The plurality reasoned
that the Fourth Amendment is the "'explicit textual source of con-
stitutional protection"' that the Framers adopted to address mat-
ters involving pre-trial deprivations of liberty."u In light of this
more targeted constitutional safeguard for the same interest, the
Court rejected the plaintiff's attempt to "expand the concept of
substantive due process" with its "scarce and open-ended"
"guideposts for responsible decisionmaking."' When confronted
again with a perceived overlap between the Due Process Clause
and the Fourth Amendment, the Court chose the latter.

There are a number of serious problems with the plurality's
analysis. First, the Supreme Court purports to be applying the
principle of choosing the "more 'explicit textual source of constitu-
tional protection"' when two potentially applicable constitutional
provisions "target[] the same sort of governmental conduct,"" in
other words, to be simply substituting a Fourth Amendment claim
for an identical due process claim. But Fourth Amendment claims
and malicious prosecution claims are not aimed at the same gov-
ernmental conduct,"s and, moreover, they seek relief for different
kinds of harms. The gravamen of an unconstitutional arrest claim
is a restraint of liberty that either was not reasonably justified at its
inception or was carried out in an unreasonable manner. Corre-
spondingly, the kinds of harms most likely to be sustained as a result
of an illegal arrest include either injuries resulting from the detention
itself (e.g., lost wages or emotional harm) or injuries sustained as a
result of rough handling during the arrest (e.g., bodily injury or
property damage). The gravamen of a malicious prosecution

13 Given the diversity of analysis among the various opinions in Albright, the pre-
cise scope of the Fourth Amendment claim for malicious prosecution remains to be
worked out in specific cases. It is also unclear whether the Court would recognize a
residual substantive due process claim if there was no adequate state remedy, see Al-
bright, 510 U.S. at 286 (Kennedy, J., concurring), and the injury to reputation was
more than de minimis, see id. at 290-91 (Souter, J., concurring).

'1 See id. at 273-74. Albright did not affect the availability of a post-trial claim for
malicious prosecution. See, e.g., Heck v. Humphrey, 512 U.S. 477,484-90 (1994).

IsAlbright, 510 U.S. at 273 (quoting Graham, 490 U.S. at 395).
6 Id. at 271-72 (quoting Collins v. City of Harker Heights, 503 U.S. 115, 125 (1992)).

117 Soldal v. Cook County, 506 U.S. 56,70 (1992) (quoting Graham, 490 U.S. at 395).
' See Albright, 510 U.S. at 289 (Souter, J., concurring).
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claim, by contrast, is the illicitly motivated charge rather than any
restraint of liberty that might also accompany a criminal prosecu-
tion. Correspondingly, the harm sought to be remedied results
from the charge itself. As Justice John Paul Stevens pointed out in
his dissent in Albright, "although in most cases an arrest or sum-
mons to appear in court may promptly follow the initiation of
criminal proceedings, the accusation itself causes a harm that is
analytically, and often temporally, distinct from the arrest."'" The
harm is the societal stigma and resulting injury to reputation, pro-
fessional and social standing, prospects for employment, and the
like, that can result merely from a charge of a serious crime."
Moreover, whereas any harm sought to be remedied by a claim of
unconstitutional seizure is largely defined by the period in which
the claimant remains in custody, the harm resulting from an invidi-
ously motivated prosecution does not depend either on the fact or
the duration of any subsequent seizure. There is, to be sure, some
overlap between claims of unconstitutional arrest and malicious
prosecution, if only because they often occur together. For the
Court to conclude, however, that a substantive due process claim
for malicious prosecution would necessarily duplicate a cause of ac-
tion for unconstitutional arrest is to mischaracterize the claim.

Second, and relatedly, requiring malicious prosecution claims to
be brought under the Fourth Amendment as the plurality pre-
scribes would limit the analysis to a determination of whether the
prosecution was objectively reasonable, since under Graham the
defendant's motivation is irrelevant. But the essence of malicious
prosecution is subjective bad faith. Consider the kinds of decisions
that could lead to claims of malicious prosecution: Most invidious

19 Id. at 308 (Stevens, J., dissenting).
10 See Young v. United States, 481 U.S. 787, 814 (1987) (noting that "[e]ven if a

defendant is ultimately acquitted, forced immersion in criminal investigation and
adjudication is a wrenching disruption of everyday life" and thus "we must have as-
surance that those who would wield this power will be guided solely by their sense of
public responsibility for the attainment of justice"). A familiar recent example is the
reputational harm that allegedly resulted when Richard Jewel became the focus of
the criminal investigation of the 1997 bombing of Atlanta's Centennial Olympic Park.
Although Jewel was ultimately cleared by the Justice Department, he complained
that the public investigation "'ruined my life, my mother's life and my family's life"'
and that no amount of money could repair the damage done to his reputation. Bill
Rankin, Jewell Goes on TV, Says He Wants His Reputation Back, Atlanta J. &
Const., Jan. 9,1997, at 3B.
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charging decisions will not be decisions to charge innocent people
with crimes, but decisions to charge-selectively and for the wrong
reasons-people who are guilty of low-level crimes that do not
usually lead to criminal prosecution. This is because substantive
criminal law covers much more conduct than prosecutors can begin
to enforce; most criminal conduct goes uncharged. Moreover,
while there are institutional checks on the decision to charge, at
least in serious cases, judicial regulation of the decision to charge
one suspect over another is virtually nonexistent."l In the vast
majority of cases, the plaintiff's claim is that the criminal prosecu-
tion was unlawful not because the prosecutor lacked probable
cause but because the prosecution was motivated by reasons other
than the desire to bring the plaintiff to justice."n The only way to
get at that kind of misbehavior is through some kind of bad faith or
bad motive inquiry. But the Fourth Amendment's exclusive focus
on objective reasonableness leaves virtually no place for the argu-
ment that the official's decision to prosecute was motivated by ill-
will or invidious intent unless the prosecution was undertaken in
retaliation for speech or religious observance or involved racial or
other discrimination in violation of equal protection."9 In the latter
case, a malicious prosecution claim would add nothing to whatever
claims already exist under the First and Fourteenth Amendments.

Not surprisingly, the lower courts are in disarray after Albright.
Some courts have managed to avoid Albright altogether by dis-
posing of malicious prosecution claims on grounds that do not re-
quire them to address the issues left open by the Supreme Court"

-The leading case is Inmates of Attica Correctional Facility v. Rockefeller, 477
F.2d 375 (2d Cir. 1973).

'1 See, e.g., Lee v. Mihalich, 847 F.2d 66, 70 (3d Cir. 1988) (defining actual malice
necessary for the tort of malicious prosecution as "either ill will in the sense of spite,
lack of belief by the actor himself in the propriety of the prosecution, or its use for an
extraneous improper purpose"); Bell v. Brennan, 570 F. Supp. 1116, 1118 (E.D. Pa.
1983) (holding that official "must act maliciously or for a purpose other than bringing
defendant to justice").

13 See, e.g., Gehl Group v. Koby, 63 F.3d 1528, 1535 n.8 (10th Cir. 1995) (holding
that Albright does not foreclose a claim that the prosecution was in retaliation for the
exercise of speech).

114 See, e.g., Lennon v. Miller, 66 F.3d 416, 425 (2d Cir. 1995) (dismissing on
grounds of qualified immunity because a reasonable official could have believed
there was probable cause for the charges); Johnson v. Louisiana Dep't of Agric., 18
F.3d 318, 321 (5th Cir. 1994) (expressing doubt as to whether any malicious prosecu-
tion claim lies after Albright but finding it unnecessary to resolve the constitutional
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or by permitting claims to go forward under the First Amendment
or the Equal Protection Clause.95 Of courts that have sought to
apply Albright, most have read the case "virtually to foreclose reli-
ance on substantive due process as the basis for a viable malicious
prosecution claim under section 1983..196 What remains of mali-
cious prosecution claims under the Fourth Amendment, however,
is virtually nothing. In order to prevail, plaintiffs must make out
the elements of a Fourth Amendment claim and, in addition, some
or all of the elements of a common law malicious prosecution
claim." Thus, a constitutional claim of malicious prosecution is
not cognizable unless the plaintiff was "seized" as well as charged
and unless the arrest was without probable cause. Under this re-
gime it is unclear how far any Fourth Amendment protection
against malicious prosecution can reach in the pre-trial context.
For example, in Albright the basis of the claim was that a police de-
tective gave false testimony at a preliminary hearing. But at the
time of the hearing the plaintiff had already been released on bail.
Thus, he was no longer "seized" within the meaning of the Fourth
Amendment, unless one subscribes to the theory that a person is
effectively "seized" as long as a prosecution is pending,'98 a view
that lower courts have already rejected."' Under a more conven-
tional understanding of seizure, only events that occurred while a
plaintiff was actually in custody would be relevant to a claim of
malicious prosecution, and only harms arising out of the seizure
itself would be remediable. If so, claims of malicious prosecution
are simply traditional Fourth Amendment claims with additional

issues because the underlying proceedings had not been terminated in the plaintiff's
favor); Lindenman v. Umscheid, 875 P.2d 964, 976 (Kan. 1994) (noting that the "six
separately filed opinions" in Albright do not resolve the "'embarrassing' split of
authority" on whether malicious prosecution is cognizable under the Due Process
Clause but ruling that, in any event, any such claim was defeated by the existence of a
common law tort remedy) (quoting Albright, 510 U.S. at 271 n.4).

195 See, e.g., Gehl Group, 63 F.3d at 1535 n.8 (noting that Albright does not preclude
a claim that a criminal prosecution violated the First Amendment).

16 See, e.g., Perez-Ruiz v. Crespo-Guillen, 25 F.3d 40,42 (1st Cir. 1994).
19 See 1A Schwartz, supra note 48, § 3.20, at 327-31 (discussing lower court cases

construing Albright).
198 Only Justice Ruth Bader Ginsburg has adopted this view. See Albright, 510

U.S. at 277-79 (Ginsburg, J., concurring).
199 See, e.g., Riley v. Dorton, 115 F.3d 1159, 1162-64 (4th Cir. 1997) (cataloging the

views of the circuits).
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elements that make the plaintiff's job more difficult and add
nothing to her recovery if she is successful.

As illustrated by the Fourth Amendment exemplar, much-but
not all-of what would otherwise be lost by the Supreme Court's
foreclosure of tort-like, substantive due process claims has been
preserved in the form of parallel claims under other constitutional
texts. The alternative claims are similar but not necessarily identical.
For example, what is at stake in the replacement of substantive
due process with the more targeted provisions of the Fourth
Amendment is that subjective motivation becomes irrelevant to
the constitutional claim. This change entails an important, and
potentially troubling, loss of substantive constitutional protection.

C. The Landscape after Paul and Parratt

It is useful at this point to step back for a moment and summa-
rize again exactly what categories of claims are not affected or
eliminated by the Court's jurisprudence in Paul and the Parratt line
of cases. First, the analysis in these cases has no applicability to
traditional procedural due process claims challenging the adequacy
of official state procedures. Wrongful deprivations of life, liberty,
or property resulting from systematically deficient procedures are
not "random and unauthorized"' and thus will continue to go
forward unencumbered. Second, police officers' use of force
against the person or property of citizens is regulated by the special
standards of the Fourth Amendment, rather than by due process.
Third, prison and jail officials who cause deprivations of life, liberty
or property fall within the purview of the Eighth Amendment or
Fourteenth Amendment. Fourth, deprivations involving issues of
race, politics, or religion are governed by the Equal Protection
Clause of the Fourteenth Amendment or by the First Amendment.
And, finally, some deprivations will call forth the protections of
the Takings Clause or will trigger a substantive due process analysis.
Thus, when one considers the entire landscape of potential constitu-
tional claims alleging official harms to life, liberty, or property,
the real gaps in coverage have resulted not from the foreclosure
of claims such as the ones at issue in Parratt but from the redirec-
tion of claims such as the ones at issue in Albright and Graham.

21 Parratt, 451 U.S. at 541.

1999]

HeinOnline -- 85 Va. L. Rev.  617 1999



Virginia Law Review

III. THE LINGERING PROBLEM OF PAUL v. DAVIS

This brings me back to where I started, to Paul v. Davis.' The
Court's holding in Paul fits neither of the categories outlined in
Part II above: Unlike claims against law enforcement officers or
prison guards, the claim in Paul alleging injury to reputation has no
alternative constitutional home outside of the Due Process Clause.
As the plaintiff's claim involved neither search nor seizure nor con-
finement in prison nor invidious discrimination, it was due process
or nothing. The claim in Paul, however, does not look at all like
the category of claims epitomized by Parratt v. Tayloi and its
progeny. The injury in Paul-resulting from official publication
and circulation of plaintiff's name and photograph on a list of ac-
tive criminals-was not caused in a way that is "equally available to
private citizens."' 3 To the contrary, it occurred in a context that is
quintessentially governmental and raises a serious potential for
abuse of governmental power. Yet the plaintiff in Paul did not
even receive the benefit of federal review of the adequacy of state
process. In sum, Paul describes the one case where the Supreme
Court's narrowing of the due process right matters the most.'

The facts of Paul began with a decision by the Chiefs of Police
for the Louisville metropolitan area lo take steps for the purpose
of alerting local merchants to persons who might be engaged in
shoplifting during the Christmas season. To that end the two men
compiled and distributed to approximately 800 Louisville mer-
chants a "flyer" addressed to "Business Men In The Metropolitan
Area" from "The Chiefs of The Jefferson County and City of
Louisville Police Departments."' 5 The flyer purported to advise
the merchants and their security personnel about individuals
who were known to be "active in [the] criminal field [of shop-
lifting]." 6  The flyer indicated that these persons, who were

-- 424 U.S. 693 (1976).
451 U.S. 527.
Id. at 552 n.10 (Powell, J., concurring).
I am not arguing that plaintiffs should recover for reputational harm regardless of

the circumstances. See infra notes 232-39 and accompanying text. My dispute is with
the complete elimination of constitutional protection for the interest in reputation.

1 Paul, 424 U.S. at 695.
w Id.
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listed in alphabetical order with their names and pictures, had
been "arrested... or... active in various criminal fields in high
density shopping areas," and each page of the flyer was headed
"City of Louisville[,] Jefferson County Police Departments[,]
Active Shoplifters."'

The respondent, Edward Charles Davis, was included in the flyer
because he had been arrested in Louisville on a charge of shoplift-
ing. At the time the flyer was circulated Davis had been arraigned,
had pleaded not guilty, and the charge had been "filed away with
leave [to reinstate],"' leaving the charge outstanding but unre-
solved as to his guilt or innocence. Shortly after the flyer appeared
the charge was dismissed by a judge of the local police court.'
Davis alleged that the flyer, and in particular the designation
"active shoplifter" appearing at the head of the page where his name
and picture also appeared, had deprived him of liberty without due
process of law. Davis alleged that his appearance in the flyer would
hinder his freedom to enter business establishments-for fear of be-
ing suspected of shoplifting and possibly apprehended-and would
impair his future employment prospects. 1°

The Supreme Court in Paul reasoned that it could accept Davis's
claim for injury to reputation on one of two theories: Either the
Due Process Clause "make[s] actionable many wrongs inflicted by
government employees which had heretofore been thought to give
rise only to state-law tort claims" or injury to "reputation is some-
how different in kind from the infliction" by government officials
of injury to other state-protected interests."' As to the first, the
Court found it untenable that every governmental action that would
be tortious at common law would lead to liability under the "life, lib-

2 Id.
Id. at 696 (internal quotation marks omitted).

2See id.
210 See id. at 697. When the flyer was circulated Davis was employed as a photogra-

pher by a local newspaper. After seeing the flyer and hearing Davis's side of the
story, his supervisor advised Davis that he would not be fired but that he "had best
not find himself in a similar situation in the future." Id. at 696 (internal quotation
marks omitted). Davis's supervisor testified that as a result of the flyer, he was un-
able to give Davis any assignments in the "mercantile establishment." Davis v. Paul,
505 F.2d 1180, 1184 (6th Cir. 1974) (internal quotation marks omitted), rev'd sub
nom. Paul v. Davis, 424 U.S. 693 (1976).

211 Paul, 424 U.S at 699.
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erty, or property" language of the Due Process Clause.2"' The Court
also rejected the defamation-as-different theory, reasoning that the
words "liberty" and "property" do not single out reputation from
other interests that might be protected by state law.2"3

In my view, the Court is wrong on both counts. In order to avoid
making of Section 1983 a "font of tort law,"2 '4 the Paul majority
sought a limiting principle for treating injury to reputation differ-
ently from other claims of tortious injury by governmental officials.
Finding none, the Court rejected Davis's claim. Ironically, though,
the Court's holding did not have the liability-limiting effect sought
by the Paul majority, as cases like Parratt and Daniels v. Williams"5

make clear. Indeed, Paul did not even solve the "parade of horri-
bles" posed in the majority opinion as reasons for rejecting Davis's
claim. The Court's holding does nothing to prevent "survivors of
an innocent bystander mistakenly shot by policemen or negligently
killed by a sheriff driving a government vehicle"2 '6 from suing their
injurers for deprivations under the Due Process Clause. It took the
holdings in Parratt and Daniels to put fact patterns like these be-
yond the reach of the Due Process Clause.217 As for the Court's as-
sertion that the text of the Due Process Clause precluded singling
out defamation for constitutional protection, it is too late in the day
(as the majority surely realized) to credit the argument that the
words "liberty" or "property" are insufficiently broad to encompass

- See id. at 699-701.
2,3 See id. at 701.
214 Id.
21 474 U.S: 327 (1986).
216 Paul, 424 U.S. at 698.
217 Daniels would foreclose constitutional review of the claims posed by the Paul

majority because the harm-causing conduct was merely negligent. See Daniels, 474
U.S. at 332-33. Parratt would eliminate the federal claim if the plaintiffs in these
cases had an adequate state remedy. See Parratt, 461 U.S. at 543. Depending on the
facts, the bystander cases would fall under the Fourth Amendment regulation of
deadly force, see Tennessee v. Garner, 471 U.S. 1 (1985) (holding that a law en-
forcement officer may use deadly force against a suspect consistent with the Fourth
Amendment only where the official reasonably believes the suspect poses a threat of
serious physical harm to the officer or others), or under the Court's recent holding in
County of Sacramento v. Lewis, 117 S. Ct. 1708 (1998) (holding that injury to a pas-
senger during high-speed chase is governed by the Fourteenth rather than the Fourth
Amendment and that recovery requires a showing of intent to cause harm).
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a reputational interest. ' Moreover, as I explain in more detail
below, there are strong practical and theoretical reasons to distin-
guish defamation, especially defamation in the criminal context,
from other tort-like claims.

Government authority in the criminal context has always been
treated with special concern, as the history of criminal procedure
attests. Law enforcement officials wield enormous power-much
of it largely unreviewable-to investigate crime and bring charges
against those suspected of criminal activity. Much of the time, the
authority possessed by law enforcement personnel is all to the
good; officials must have sufficient power to investigate and prose-
cute crime in order to protect the rights of law-abiding citizens.
But the very power that makes it possible for officials to discover
and prosecute crime creates significant opportunities for officials to
abuse their power and cause serious harm. One of the most dam-
aging and potentially irreversible harms caused by police or
prosecutorial misconduct is the stigmatization that accompanies
an unfounded arrest, charge, or accusation of criminal conduct.
Even if the arrestee is eventually released, the charges are
dropped, or the investigation is terminated, the damage to the vic-
tim's reputation, livelihood, social relationships, and the like may
already have occurred. It is a very difficult thing to recover one's
good name in the court of public opinion; there is no forum for ar-
guing that one is innocent, and, in any event, one's personal protes-
tations would likely be greeted with suspicion.

Moreover, because governmental officials have a virtual monop-
oly on criminal enforcement, the power to cause this kind of repu-
tational harm is uniquely governmental. A private individual who
falsely accuses another of criminal conduct speaks only for herself.
Yet, the victim of a false accusation of infamous crime by a private
party can sue for defamation with no showing of actual harm to
reputation; reputational harm is viewed as so likely to result from

21" The modem Supreme Court has read "liberty" within the meaning of the Due
Process Clause to encompass a broadly defined right to privacy that is largely uncon-
strained by text and constitutional history. Given this jurisprudential background,
surely the Court was not "compelled to reject freedom from defamation as a pro-
tected interest." Monaghan, Of "Liberty," supra note 2, at 426. Indeed, Monaghan
argues that the Court's conclusion that injury to reputation "implicates no constitu-
tionally protected interest stands wholly at odds with our ethical, political, and consti-
tutional assumption about the worth of each individual." Id. at 427.
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the attribution of criminality that damages are presumed."9 It fol-
lows that when law enforcement officials identify an individual as a
criminal wrongdoer-whether by arrest, charge, or press confer-
ence-the potential for reputational harm is virtually certain. The
words and actions of police officers and prosecutors are viewed as
official declarations of the law enforcement arms of government.
An arrest or charge is a "public act" that brands the subject as a
criminal in the eyes of others; it has the potential to "disrupt his
employment, drain his financial resources, curtail his associations,
subject him to public obloquy, and create anxiety in him, his fam-
ily, and his friends."' By virtue of its unique role as criminal law
enforcer, the government is empowered to cause a kind of harm for
which there is no true private analogue.

Of course, the public interest requires that governmental offi-
cials be afforded considerable leeway in connection with their law
enforcement activities. A rule of potential liability for every offi-
cial misstatement, erroneous arrest, or dismissed charge would
seriously hamper legitimate law enforcement. But much of the
history of criminal procedure is the story of the law's attempt to
find a balance between protecting the needs of law enforcement and
limiting the possibility that officials will misbehave. Indeed, it is pre-
cisely the need for careful balancing-to curb governmental misbe-
havior without unduly hampering police and prosecutors-that
militates for a federal rule of defamation in the criminal context.
By contrast, the current rule leaves virtually unregulated a broad
range of harm-causing conduct by officials wielding quintessen-
tially governmental power.1

Had the Paul majority been more honest in its treatment of
precedent, the Court would have found ample case support for the
proposition that government-inflicted injury to reputation impli-
cates a protected interest within the meaning of the Due Process
Clause. Many of the holdings reviewed by the Paul Court turn in
large part on whether or not the governmental conduct alleged to

219 See 2 Fowler V. Harper et al., The Law of Torts § 5.10, at 87-96 (2d ed. 1986).
-Albright, 510 U.S. 266,296 (1994) (Stevens, J., dissenting) (quoting United States

v. Marion, 404 U.S. 307,320 (1971)).
-,1 Unlike claims governed by Parratt, which are constitutionally regulated to the

extent that the state must provide an adequate remedy, Mr. Davis's defamation claim
never even got on the constitutional map.

622 [Vol. 85:569

HeinOnline -- 85 Va. L. Rev.  622 1999



The Real Legacy of Paul v. Davis

have caused reputational harm is viewed as akin to an adjudica-
tion, especially a criminal adjudication. The Court has viewed
such criminal quasi-adjudications as raising serious due process
concerns. For example, in Jenkins v. McKeithenm the plaintiff
challenged the activities of the Labor-Management Commission
of Inquiry, whose stated purpose was the "investigation and find-
ings of facts relating to violations or possible violations of [state or
federal] criminal laws" in connection with labor-management rela-
tions.' The Commission's duty when it found probable cause to
believe that criminal laws had been broken was to report its find-
ings to federal or state prosecutors or to file charges itself. The
Commission had no authority to decide questions of guilt or inno-
cence and its recommendations and findings had no legal signifi-
cance. The Court held that in light of the Commission's function,
which the Court described as "very much akin to making an official
adjudication of criminal culpability,"" the Commission's proceed-
ings violated the Due Process Clause.2  Crucial to the Court's
holding was its conclusion that the Commission was "empowered
to be used and allegedly is used to find named individuals guilty of
violating the criminal laws.., and to brand them as criminals."'

Significantly, the Court never questioned that reputational harm
resulting from being branded as a criminal (with or without loss of
employment or other "right previously held under state law'' m)
would implicate a protected interest.

The Jenkins Court cited two earlier cases involving similar chal-
lenges under the Due Process Clause: Hannah v. Larche, s up-
holding the constitutionality of the Civil Rights Commission, and
Joint Anti-Fascist Refugee Committee v. McGrath,' reviewing a
challenge to the validity of the Attorney General's designation of
particular organizations as "Communist" on a list which he fur-

- 395 U.S. 411 (1969).
I Id. at 414.
=4 Id. at 427.
- See id. at 428.

Id. at 428 (emphasis added).
21Paul, 424 U.S. at 708.
- 363 U.S. 420 (1960).
See id. at 451.

-' 341 U.S. 123 (1951).
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nished to the Civil Service Commission."1 What is most significant
about these cases is not the results but how the Justices defined the
terms of the debate: The Justices agreed that the due process issue
turned on whether or not the governmental entity at issue exer-
cised an adjudicatory or merely an investigative function. With
one exception,' 2 the disagreements were limited to the largely fac-
tual question of how to characterize the particular functions at-
tributable to the governmental entity at issue. 3  These cases
raised the clear implication that governmental defamation in a
quasi-adjudicatory context would trigger a due process claim for
reputational harm.

As the Paul Court closed the door entirely to constitutional
claims for injury to reputation, the Court never reached the ques-
tion of what the scope of such claims might look like. Importantly,
just as permitting recovery for reputational harm need not turn
every tort into a constitutional claim, recognizing reputation as a

M See id. at 124-25.
2 See id. at 202-03 (Reed, J., dissenting) ("It may be assumed that the listing is

hurtful to [plaintiff's] prestige, reputation and earning power.... [But a] 'mere ab-
stract declaration' by an administrator regarding the character of an organization,
without the effect of forbidding or compelling conduct.., ought not to be subject
to judicial interference.") (quoting Rochester Tel. Corp., v. United States, 307 U.S.
125, 143 (1938).

2 See Jenkins, 395 U.S. at 442 (Harlan, J., dissenting) ("[If] some of my Brethren
understand the complaint to allege that in fact the Commission acts primarily as an
agency of 'exposure,' rather than one which serves the ends required by the state
statutes ... [then] the area of disagreement between us may be small or nonexist-
ent."). Compare Hannah, 363 U.S. at 441 ("[The Civil Rights Commission] is purely
investigative and fact-finding. It does not adjudicate[,] ... hold trials or determine
anyone's civil or criminal liability. It does not issue orders[,] ... indict, punish, or im-
pose any legal sanctions. It does not make determinations depriving anyone of his
life, liberty, or property."), with id. at 500 (Douglas, J., dissenting) ("The Civil Rights
Commission, it is true, returns no indictment. Yet in a real sense the hearings on
charges that [the plaintiff] has committed a federal offense are a trial."); compare
Anti-Fascist Comm., 341 U.S. at 142 (Black, J., concurring) ("In the present climate of
public opinion... the Attorney General's much publicized findings, regardless of
their truth or falsity, are the practical equivalents of confiscation and death sentences
for any blacklisted organization not possessing extraordinary financial, political or
religious prestige and influence.") and id. at 175 (Douglas, J., concurring) ("This is
not an instance of name calling by public officials.... This determination [that an or-
ganization is subversive] has consequences... [that] flow from actions of regulatory
agencies that are moving in the wake of the Attorney General's determination to pe-
nalize or police these organizations."), with id. at 164 (Frankfurter, J., concurring)
("[P]ublicly designating an organization as within the proscribed categories of the
Loyalty Order does not directly deprive anyone of liberty or property.").
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protected interest does not mean that every false statement would
result in constitutional liability. First, and most important, only
false statements or statements that attribute criminality without a
proper adjudication, as distinguished from statements that merely
report an arrest or other official action, would give rise to a due
process claim of reputational harm. A police officer who simply
reported that a particular individual had been arrested or charged
would not be subject to liability for defamation simply because the
arrest or charge turned out to be unwarranted, even though injury
to reputation could result. Even truthful reporting of law en-
forcement actions can, and often does, cause reputational harm.
But in that case harm results from society's reaction to a reported
fact-the subject has been arrested or charged-and not from a
statement that brands the subject as a criminal without proper
adjudication. The gravamen of Mr. Davis's complaint in Paul was
not that his arrest was announced to area merchants but that he
was listed as an "active shoplifter"; the only basis for that listing
was one unresolved arrest by a store security guard that was sub-
sequently dismissed.

The distinction between statements that brand or accuse and
those that simply report law enforcement actions would serve as a
sensible limiting principle for the due process cause of action for
governmental defamation. Although reputational harm can result
when a criminal charge, arrest, or search is simply reported, gov-
ernmental officials cannot take such actions in the first place
without satisfying constitutional requirements. Prior to searching
or arresting a suspect, officials must obtain a warrant or otherwise
satisfy the probable cause requirement. Similarly, though a crimi-
nal charge need not be supported by probable cause, in most juris-
dictions a prosecutor's charging decision in serious cases is subject
to institutional checks, such as the approval of a grand jury' or
the concurrence of a judicial officer at a preliminary hearing.'

2m In the federal system, as a Fifth Amendment requirement, and in about half the
states, as a matter of state law, a felony charge must be approved by a grand jury un-
less the defendant has waived that right. See generally 2 Wayne R. LaFave & Jerold
H. Israel, Criminal Procedure § 15.1(a)-(b) at 686-87 (2d ed. 1992) (discussing fed-
eral and state requirements).

2- See generally id. § 14.2 at 661-67 (discussing a defendant's right to a preliminary
hearing). Prosecutors may also be subject to ethical rules that constrain their charg-
ing decisions. See, e.g., Model Code of Professional Responsibility DR 7-103(a)

1999] 625

HeinOnline -- 85 Va. L. Rev.  625 1999



Virginia Law Review [Vol. 85:569

Moreover, individuals who are harmed by an unconstitutional
search or arrest, and under limited circumstances by an unfounded
criminal charge,' can bring suit to recover for resulting harms,
including injury to reputation. The ex ante limitations on law en-
forcement actions coupled with the potential for recovery if
constitutional limitations are exceeded makes a separate cause of
action for reputational harm from mere reporting unnecessary.

Second, claims of reputational harm would also be limited by the
rule laid down in Daniels v. Williams, foreclosing liability unless
the defendant's harm-causing actions were more than negligent.
Under Daniels, even false statements would not give rise to a
defamation claim unless the speaker was at least reckless as to
the accuracy of the statements offered. In addition, ordinary im-
munity rules would provide a margin of error for officials who
reasonably believed their actions were consistent with clearly es-
tablished constitutional standards.237

(1980) ("A public prosecutor or other government lawyer shall not institute or cause
to be instituted criminal charges when he knows or it is obvious that the charges are
not supported by probable cause."). By contrast there is little or no control over a
prosecutor's decision about whether or not to charge an individual once probable
cause does exist, especially pursuant to underenforced or obsolete criminal statutes.
See LaFave & Israel, supra note 234, § 13.2(e) at 626. To the extent this unreview-
able discretion is problematic, the cure should involve control over the prosecutorial
decision itself rather than liability for truthful reporting of that decision.

A litigant whose criminal indictment results in a favorable disposition at trial can
bring a malicious prosecution claim under the Due Process Clause against law en-
forcement officers who initiated or pursued the prosecution. Other than that, how-
ever, the opportunities for relief for an unfounded criminal charge or prosecution are
quite limited. First, prosecutors are absolutely immune from civil liability for their
decisions to charge or prosecute as well as for any other conduct that implicates their
prosecutorial function. Second, the Supreme Court has significantly limited the reach
of malicious prosecution claims by holding that pre-trial claims are cognizable, if at
all, under the Fourth Amendment rather than under the Due Process Clause. See
supra notes 175-85 and accompanying text. Finally, selective prosecution claims
raised under the Equal Protection Clause in an attempt to quash an indictment are
also unlikely to succeed. See United States v. Armstrong, 517 U.S. 456, 461 n.2
(1996) (stating that "[w]e have never determined whether dismissal of the indictment,
or some other sanction, is the proper remedy if a court determines that a defendant
has been the victim of prosecution on the basis of his race"). See generally LaFave &
Israel, supra note 234, § 13.4, at 632-38 (discussing discriminatory prosecution and
equal protection claims).

37 See Anderson v. Creighton, 483 U.S. 635 (1987); Harlow v. Fitzgerald, 457 U.S.
800 (1982).
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Third, Parratt v. Taylor, which held that certain tort-like depri-
vations do not violate the Due Process Clause if there is an ade-
quate remedy under state law, would also serve as a limitation on
the scope of liability for reputational harm. While Parratt could
seriously limit the availability of a federal remedy for official
defamation-a result I ultimately disfavor-it would at least guar-
antee federal review to ensure a minimally adequate state remedy.
Even this limited review would be better than the current rule,
which affords no constitutional protection at all for reputational
injury. In my view, however, injury to reputation resulting from
extra-judicial attribution of criminality should give rise to a federal
claim without resort to state court. Such injury is not in the same
category as the low-level, tort-like claims that led the Court to
adopt the Parratt rule. As argued above, injury to reputation in the
criminal context results from conduct that is uniquely governmen-
tal; it is not caused in a way that is "equally available to private
citizens."' Thus, unlike the claims at issue in cases like Parratt and
Daniels, defamation in connection with statements attributing
criminality should give rise to a federal constitutional claim re-
gardless of the availability of a state remedy.

Fourth, the recognition of constitutional defamation claims in
the criminal context need not lead to recovery for all reputational
injury resulting from governmental action. Consider, for example,
defamation in employment, the only other context in which the
Supreme Court has considered (and rejected) a claim of injury to
reputation."3 While injury to reputation by attribution of criminality
raises special concerns relating to the government's unique role in
investigating and prosecuting crime, defamation in the employment
context would not implicate officials in a uniquely governmental
role. Moreover, treating defamation in employment differently
would comport with well-established constitutional rules specially
applicable to government employers. For example, public em-

2 Parratt, 451 U.S. at 552 n.10 (Powell, J., concurring).
2 See Seigert v. Gilley, 500 U.S. 226, 231 (1991) (foreclosing recovery for alleged

reputational harm resulting from a negative reference by plaintiffs prior governmental
employer). The Court's opinion in Siegert cited Paul as foreclosing any further discus-
sion of reputation as a protected interest. See id. at 233-34. Thus, the Court found it
unnecessary to consider whether permitting defamation claims against governmental
employers raised different concerns from those at issue in the criminal context.
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ployers have more leeway under the First Amendment to restrict
the speech of their employees than public officials have to regu-
late speech by the general public.2' Similarly, there may be good
reasons for striking the balance differently when considering
defamation claims in the employment context as compared to the
criminal context at issue in Paul.

For the reasons suggested above, the recognition of a due proc-
ess claim for reputational harm is not likely to open the floodgates
or to trivialize constitutional rights. In addition, the holding in
Paul has become constitutional dead wood. Its rationale has been
overtaken by the holdings in Parratt and Daniels, which addressed
the Court's "font of tort law" concern. Paul could be reversed
without undermining any of the goals for which the holdings in
Paul and Parratt and its progeny were originally designed.

CONCLUSION

The irony of Paul v. Davis is that this much-maligned case nei-
ther fits into the category of cases it was designed to eliminate from
the federal courts nor accomplishes its purpose of preventing a
flood of tort-like cases into federal court. Instead, the Supreme
Court seized on the wrong thing-eliminating any protected inter-
est in reputation-and chose the wrong case-one in which the
federal remedy was justified-in order to confront the legitimate
remedial and substantive concerns that were eventually addressed
by Parratt and its progeny. More importantly, the damage done by
Paul v. Davis could now be undone without undermining any of
the purposes for which it was handed down twenty-three years ago.

There is, however, another irony that is implicit in the aca-
demic response to Paul and Parratt. While most of the scholarly
attention has been focused on claims that are entirely foreclosed
by the Court's due process jurisprudence, the most significant loss
has been overlooked altogether: the loss that occurs when claims

The government is understood to have "a freer hand in regulating the speech of
its employees than it has in regulating the speech of the public at large." Waters v.
Churchill, 511 U.S. 661, 671 (1994). This additional freedom to regulate speech re-
sults because a governmental employer has another, sometimes competing, obliga-
tion along with its duty to respect First Amendment rights: to ensure that the tasks
it is charged to perform are performed as "effectively and efficiently as possible."
Id. at 675.
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are redirected. For example, the redirection of excessive force
and malicious prosecution claims from the Due Process Clause to
the Fourth Amendment and the resulting switch from a subjec-
tive standard to an objective one have serious implications in a
world where invidious racial motivations remain a significant
causal factor in governmental misconduct. Although this Article
has focused on the redirection of Fourth Amendment claims, the
current Supreme Court's disposition to reserve due process for
residual claims not addressed by a more specific constitutional
provision suggests that similar redirections may occur in other
contexts. These additional redirections may or may not prove
troubling. At the very least, however, they deserve an increased
level of attention.
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