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EDMUND W. KITCH

CLARA ANN BOWLER

THE FACTS OF MUNN v. ILLINOIS

The purpose of this article is to resolve factual issues raised but not
answered in Munn v. Illinois,' in the hope that the commercial and
political context of the litigation will illuminate the case. In Munn,
the Supreme Court held constitutional a statute of the State of Illi-
nois setting the maximum price that elevators located in Chicago2

could charge for transfer and thirty days storage of grain. The
majority and minority opinions revealed a fundamental difference
in their characterizations of the elevator business. Justice Waite,
writing for the Court, characterized the elevators as common car-
riers, relying on an assortment of precedents relating to common
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194 U.S. 113 (1877), affirming 69 I11. 80 (1873).
2The statute, Warehouse Act of 1871, § 2, 1871 Il1. Laws at 762; § 15, id. at 769,

applied to elevators located in a city with a population at of least 100,000. Chicago was
then the only city in Illinois with a population over 100,000.

3The maximum price for this service was 2 a bushel. § 15, id. at 769. The statute
also set the ceiling at 1/20 a bushel for each additional fifteen days for storage. See
table 1.
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314 THE SUPREME COURT REVIEW

carriers, millers, ferrymen, innkeepers, wharfingers, bakers, cart-
men, and hackney coachmen. "Certainly," he wrote, "if any busi-
ness can be clothed 'with a public interest, . . .' this has been. It
may not be made so by the operation of ... this statute, but it is
by the facts."' 4 The dissent characterized the elevators simply as
private businesses. Justice Field thought the elevator owners were
like tailors and shoemakers. "The defendants," he wrote, "were no
more public warehousemen . . . than the merchant who sells his
merchandise to the public and is a public merchant, or the black-
smith who shoes horses for the public is a public blacksmith.",;

The dissent argued, in functional terms appealing to the modern
ear, that characterization of the elevator business as "affected with
a public interest" made no difference, for a restriction on price
was still an effective taking of the elevator property:"

[T]he doctrine of this court, that, whenever one's property is
used in such a manner as to affect the community at large, it
becomes by that fact clothed with a public interest . . . ap-
pear[s] to me to destroy, for all useful purposes, the efficacy
of the constitutional guaranty. All that is beneficial in prop-
erty arises from its use, and the fruits of that use; and what-
ever deprives a person of them deprives him of all that is de-
sirable or valuable in the title and possession.

How did the elevators operate? Did the regulation, in fact, de-
prive the elevator owners of any value? These factual questions
were posed but not answered by the opinions in Munn because
the record upon which the case came to the Court afforded no basis
on which to answer them.

The case was tried after the Chicago fire7 upon a short and un-

494 U.S. at 132.

51d. at 138.

6M. at 141.

"[W]e instructed the State's Attorney of the county of Cook, as early as September,
1871, to commence proceedings under the warehouse act against the delinquent ware-
housemen. Chas. H. Reed, Esq., pursuant to our instruction, promptly commenced an
action to test the validity of the law; but owing to the great fire, October 8, 1871, and
the total destruction of all the papers on file, and the consequent interruption of legal
business, as also the delay produced by the absence of the counsel for defendants, the case
failed to come to a final hearing until the 6th of July, 1872, and resulted in a verdict of
'guilty,' and a fine of one hundred dollars was assessed." ILLINOiS R.R. & W'Hs.
COMM'N, ANNUAL REPORT 11-12 (1872) (hereinafter 1872 ANNUAL REPORT).
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THE FACTS OF MUNN V. ILLINOIS 315

informative stipulation of facts," the inadequacies of which pro-
vided the opening for the elevator operators' arguments. The Court
relied only on a long quotation from the elevator brief designed to
show the role of the elevators in interstate commerce but used in
the opinion to show the public character of the business.

I. QUESTIONS AND ANSWERS

Questions: Were the elevators in fact operated as common
carriers or private businesses? Were they held open to all on uni-
form terms or were they operated on an individually negotiated
contract basis?

Answer: The elevators were operated as adjuncts of the railroads,
obligated to take all grain tendered to them by the railroads. A
shipper of grain to Chicago had no effective choice of the elevator
in which his grain would be placed. The elevators were every bit
as much common carriers as the railroads were. They were almost
all built on railroad land and operated under contracts with the
railroads which governed their prices and conditions of service.
They offered their services to the public at a fixed price, regularly
published in the newspapers early each year.

The Munn and Scott elevator involved in the case, the "North-
western," stood on land leased from the Northwestern Railroad.
In Chicago & Northwestern R.R. v. People ex. rel. Hempstead, °

the Northwestern had unsuccessfully argued that the clause in the
lease requiring it to prefer the Munn and Scott elevator justified
its refusal to deliver to another elevator. The decision was cited
and argued in the State's brief: 1

The judicial reports of Illinois, furnish ample evidence of the
tendency of the managers of railway companies and propri-

8 In summary, the stipulation was that the defendants did business as the Northwestern
Elevator and charged rates as agreed upon and published by the warehousemen, higher
than the rate specified by the statute; that the elevator received, stored, and mixed
grain in bulk without having taken out a license as required by the statute; and that
Chicago had more than 100,000 inhabitants. Brief for the State of Illinois, pp. 8-10,
reprinted in 7 KURLAND & CASPER, eds., LANDMARK BRIEFS AND ARGUMENTS OF THE
SUPREME COURT OF THE UNITED STATES: CONSTITUTIONAL LAW 605-07 (1975) (herein-
after LANDMARK BRIEFS).

9 94 U.S. at 130-31, quoting from brief for Munn and Scott at pp. 11-12, LANDMARK
BRIEFS at 493-94.

10 56 111. 365 (1870).
11 Brief, pp. 41-42, 7 LANDMARK BRIEFS at 638-39.
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316 THE SUPREME COURT REVIEW

etors of grain elevators and warehouses to enter into combi-
nations to secure a monopoly of the storage of grain, and to
compel shippers from the interior to consign their grain to
such warehouses in Chicago, for storage, as may suit the pur-
poses of the managers of the railways and warehouses.

Question: The Court says that the elevators formed a "virtual
monopoly" and implies that this supports the regulation. Were the
elevators in fact a "monopoly"?

Answer: The elevator price in Chicago was set by concerted
action of the owners and was stable for years (see table 1). The
factual stipulation on which the Munn case was tried stated that
the elevators "received, as a compensation, the rates of storage
which had been, from year to year, agreed upon and established
by the different elevators and warehouses in the City of Chicago."' 2

It was not a purpose of the statute to undermine this collusive pric-
ing, for the statute explicitly provided a procedure for uniform
price setting.' 3

Whether or not this collusive pricing reflected an economic mo-
nopoly is doubtful, but it is clear that whatever competition existed
did not take place on the price terms. The elevators did not com-
pete directly with each other. Rather, competition was between
different railroads, and the position of each elevator was determined
by the position of the railroads with which it was affiliated. The
profitability of each elevator was determined, in turn, by the rental
terms under the lease from the railroad.

Question: Did the price set in the statute diminish the value of
the elevator property?

Answer: The statute may have had a slight but quite minimal
impact on the value of the leasehold interests of the elevator oper-
ators. The statute lowered the economic price by extending the
initial storage term from twenty to thirty days, the two cent per
bushel charge remaining the same. This made little difference to
the elevators because almost all grain was in storage less than tven-
ty days.

The factual stipulation in the case was silent on the subject of
the impact of the rate maximum on the value of the property, or of

12 94 U.S. at 131, quoting brief, p. 8, 7 LANDMARK BRIEFs at 605.

13 § 15, 1871 111. Laws at 769. The section required the warehousemen to publish
their rates for the year in the first week of January.

[1978
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THE FACTS OF MUNN V. ILLINOIS 317

its reasonableness or unreasonableness. The only question before
the Court was whether a legislative rate maximum, in the absence
of any proof or offer of proof of its unreasonableness, was uncon-
stitutional. The elevator argument was a simple argument about
the absence of legislative power to set any price.

The railroad lessors could offset any reduction in the value of
their elevator land by raising their rail rates, since the important
competitive price was the sum of rail and transfer charges. The
Chicago fire occurred shortly after the statute was passed, and the
new statute was not even mentioned in connection with the rapid
replacement of elevator facilities destroyed by the fire.14 Under the
statute, the elevators could have converted to private operation
(storing grain they had purchased) and avoided its application,15

but they did not.
Question: Does the background of the legislation in Munn sup-

port a view that a legislature is a responsible price-setting body?
How did the legislature set the price?

Answer: The legislature changed the price term from two cents
for transfer and twenty days storage to two cents for transfer and
thirty days storage, a small downward shift in the price in a defla-
tionary period.', All parties active in the legislative debate had an
interest in insuring adequate transfer and storage facilities at Chi-
cago. There was no participant in the legislative process whose
objective was to hobble Chicago as a transfer point. The fact that
the legislation was State legislation rather than federal assured that
this was so. St. Louis had a hostile interest which it had carried to
the courts and Congress in a campaign to stop the railroads from
crossing the Mississippi into Iowa.'7 Although there were elevator

14 Twenty-tvo percent of the Chicago capacity was destroyed. CHICAGO BOARD OF

TRADE, ANNUAL REPORT 47 (1871).
15 The elevators could operate privately by purchasing the grain for storage. See note

102 infra. The warehousemen stored substantial amounts of their own grain at the time
of the passage of the act. See Central Elevator Co. v. People, 174 Ill. 203 (1898).

11 The basic national policy from 1866 to 1879 was to raise the value of the dollar to
that value in gold that had prevailed prior to the greenback issues of the Civil War. This
policy was adopted in 1866, and the pre-Civil War parity was attained in 1879. See
FRIEDMAN & SCHWARTZ, A MONETARY HISTORY OF THE UNITED STATES 1867-1960
15-88 (1963).

17 Absent railroad bridges across the Mississippi, grain from Iowa and other points
west of the river would have found the river route relatively more convenient. Charles
Taylor described the efforts of St. Louis to stop the first bridge at some length: "The
river towns, led by St. Louis, continued the agitation for the removal of the Rock Island
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320 THE SUPREME COURT REVIEW

facilities on the Illinois side of the river in East St. Louis,", the ex-
isting records do not suggest that their representatives played any
role in the drive to regulate the Chicago elevators.'9

Question: What were the political interests that led to the regu-
lation upheld in Munn?20

Answer: The desire of the Chicago Board of Trade to impose an
inspection system on the Chicago elevators led to the regulation in
Munn.2' The price term entered the statute as a cosmetic adjunct
to this program and became the focus of the case as a matter of
litigation strategy. By the course of events, the elevators were
forced to accede to an inspection system even before the Munn
case was decided.

II. THE CHICAGo ELEVATOR SYSTEM

The statute that was the subject of litigation in Munn must
be understood in the larger context of the dominance of Chicago

Railroad bridge, on the ground that it was dangerous to navigation, and in May a com-
mittee of the House of Representatives at Washington reported favorably a bill for this
purpose. Whether or not, sectional prejudice inspired the committee, as charged by the
"Press," cannot be known; but the bill failed to pass. Later in the year Judge Lowe
issued a temporary injunction, restraining the bridge company from making necessary
repairs to the bridge, but refused to make the injunction permanent. An attempt to burn
the bridge was made about the first of October. Most of the money for the war on the
bridge was contributed by the St. Louis Chamber of Commerce, which announced in
November that they had $5,000 in hand for this purpose, and tried unsuccessfully to
induce the City Council of St. Louis to appropriate an equal sum towards the fund of
$12,000.00 which they estimated would be sufficient to accomplish their purpose."
1 CHARLES H. TAYLOR, HISTORY OF THE BOARD OF TRADE OF THE CITY OF CHICAGO

240-41 (1917) (hereinafter TAYLOR). (This volume is in scarce supply. A copy may be
found in Regenstein Library, University of Chicago.)

I The first grain elevator in East St. Louis was established in 1867. HIsTORY OF ST.

CLAIR COUNTY, ILLINOIS 305 (1881).
19 Mr. Underwood, delegate from St. Clair County (which includes East St. Louis)

spoke against the constitutional article. See DEBATES AND PROCEEDINGS OF THE CON-
STITUTIONAL CONVENTION IN THE STATE OF ILLINOIS, 1869-70 1628 (microfiche ed.).
Another delegate successfully spoke against the application of the weighing obligation
in § 4 to river traffic. Id. at 1700.

20 The Court itself seemed uncertain of the reason for the regulation: "V also are not
permitted to overlook the fact that, for some reason, the people of Illinois, when they
revised their Constitution in 1870, saw fit to make it the duty of the general assembly to
pass laws . . . [relating to grain elevators] . . .This indicates very clearly that during

the twenty years in which this peculiar business had been assuming its present 'immense
proportions,' something had occurred which led the whole body of the people to suppose
that remedies such as are usually employed to prevent abuses by virtual monopolies might
not be inappropriate here." 94 U.S. at 132.

21 The role of the Chicago Board of Trade in obtaining the regulation is described in
Woodman, Chicago Businessmen and the 'Granger' Laws, 36 AGRICULTURAL HisT. 16
(1962).
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THE FACTS OF MUNN V. ILLINOIS 321

as a transfer point between western rail and lake traffic for grain
destined to Atlantic ports.22 That dominance existed in the period
1860-80 (see table 2). In the earlier period Chicago was less im-
portant than the Mississippi river system through St. Louis and
New Orleans. In the later period, Chicago was increasingly by-
passed by through rail cars moving from the shipment point di-
rectly to eastern ports.2 3 But in the period relevant to Munn, the
Chicago elevators were dominant. They faced competition from
the river and from lake transfer at Milwaukee and Toledo24 but
enjoyed a comparative locational advantage for most of the impor-
tant grain-growing areas, particularly in Illinois and Iowa.

The elevators involved in the case are now gone but once were
a prominent feature of the city,25 standing along the banks of the
Chicago River in what is now the downtown business area. Their
function was to transfer grain brought to Chicago by western rail-
roads to lake vessels for shipment to the east, with further transfer
at Buffalo to Erie canal boats to the port of New York.

The development of these transfer elevators presented problems
for the legal system. The operation began simply enough. Prior to
the opening of the Michigan-Illinois canal in 1848, farmers would
bring their grain to Chicago in bags on carts and either sell it at or
place it in a warehouse of their choice. 2 6 This model of identifiable
batches of grain, stored at the warehouse of the shipper's choice,
hung on in the political debate long after economic reality had
brought about a different system of business. That system arose
from the need to gain maximum advantage from mechanized ele-
vator facilities for the handling of grain.27 These required two

22 The evolution of transportation routes in the upper Mississippi Valley in the nine-
teenth century is discussed in MILLER, RAILROADS AND THE GRANGER LAWS 3-23 (1971).

23 "By 1867, however, the rail routes had captured 38 per cent of this traffic and 'the
elimination of the Erie Canal as an important factor in the transportation of grain was
clearly indicated.' " 2 F.T.C., GRAIN TRADE 63 (1920).

24 Lee, The Historical Significance of the Chicago Grain Elevator System, 11 AGRICULTURAL
HisT. 16, 17 (1937).

251 Id. at 19.
26 Ibid.; 2 PIERCE, A HISTORY OF CHICAGO 82-83 (1940).
27 A detailed account of the development of the Chicago grain elevators can be found in

Lee, History of the Chicago Grain Elevator Industry 1840-1890 (1938) (Ph.D. dissertation
in Harvard University Library) (hereinafter LEE). Volume I of TAYLOR, note 17 supra,
contains an unsystematic, but valuable, account of the development of the grain trade
in Chicago. See also the discussion of grain elevators in GOLDSTEIN, MARKETING: A
FARMER'S PROBLEM (1928); 2 PIERCE, note 26 supra, at 77-88 (1940).
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THE FACTS OF MUNN V. ILLINOIS 323

things: (1) the right of the elevator owner to mix grain within the
elevator to avoid the costs of maintaining separate identifiable
batches; and (2) the right of the carrier to organize delivery so as
to minimize its costs by reducing the unloading time. This was im-
portant for the railroads who wished to remove their cars from the
physically small Chicago terminal area as quickly as possible and
return them to the west.28

The elevator managers or "warehousemen" obtained the right to
mix grain under the terms of their warehouse receipts.29 Mixing
meant that grain was received and delivered from the elevators by
general grade, and the question whether the grain was properly
graded upon receipt and delivery was a source of constant friction
between the elevator men and their customers.30

Prior to 1864, the railroads generally followed the practice of
delivery to the consignee designated by the shipper.3' In that year
the Northwestern, and probably other railroads, adopted a rule
reserving the right to select the terminal elevator on grain to Chi-
cago.3 2 This was met by a statute in 1865 declaring the right of
the consignor to select the delivery point.33 The railroads persisted
in their assertion of the right to select the receiving elevator.3 4 This

28 The Northwestern justified its preference contract of 1866 on the grounds that
"the... switching of cars, parts of the same train, to different warehouses, and the
great delay in unloading the same consequent thereon may be avoided and the cars be
returned sooner to the service of the public." Petition for Mandamus 10, Chicago &
Nw. R.R. Co. v. People ex rel. Hempstead, 56 Ill. 365 (1870) (copy supplied by the
Clerk of the Illinois Supreme Court). The complexities of switching from the Galena
Division to the Illinois Elevator, described 56 Ill at 374-75, persuaded the court that
delivery from the Galena Division was not required. CHICAGo BOARD OF TRADE &
MERCANTILE ASS'N JOINT COMMITTEE REPORT ON THE RAILWAY AND WAREHOUSE
MONOPOLIES 8-9 (1866) (University of Chicago Library).

28 This right was affirmed by the Illinois Supreme Court in Low v. Martin, 18 Ill. 286
(1857), and by § 6 of the Warehouse Act of 1867, 1867 Ill. Laws at 178.

22 2 PIERCE, note 26 supra, at 82-83; TAYLOR, at 225-449, passim.

31 LEE, at 137-38. The railroads had been able to influence the choice of a receiving
elevator and had used it as an incentive to encourage the erection of new elevators on
railroad lands. For example, an early elevator lease states that the railroad agrees to
furnish the elevator operators with "all the grain business for elevating and storage which
may be subject to its control and which it can properly brina to them." Contract between
the Illinois Central R.R. Co. and Solomon Sturges & R. B. Buckingham (June 14, 1855)
(Newberry Library, Chicago, Ill.).

32 Chicago & Nw. R.R. Co. v. People ex rel. Hempstead, 56 Ill. 365 (1870).
23Act of Feb. 14, 1865, §1, 1865 111. Laws at 75.
24 Vincent v. Chicago & Alton R.R. Co., 49 Ill. 33 (1868).
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324 THE SUPREME COURT REVIEW

led to more legislation ' and a series of Illinois Supreme Court deci-
sions generally adverse to the position of the railroads. 6 Nonethe-
less, there never was any "spot market" competition among the
elevators for grain delivered by railroad.3 7

The warehousemen in Chicago are identified in table 3. They
seem to have been coordinated, and in 1866 those receiving from
Northwestern, Burlington & Quincy, and Chicago & Alton secretly
combined their ownership.38 Ira Y. Munn was the managing part-
ner of this combine and of his own elevator. He was prominent in
Board of Trade activities throughout the late fifties and sixties and
served a term as president of the board in 1860."9

The general members of the Chicago Board of Trade were im-
portantly involved in the legislation leading to Munn. They acted
in two capacities: as speculators in the emerging cash and futures
market of the board and as commission merchants for the shippers.
In the latter capacity they would hold the elevator receipt and make
arrangements for the shipment by lake vessel and delivery of grain
from the elevator. These two functions brought the general mem-
bers of the Board of Trade into conflict with the warehousemen.
The conflict preoccupied Board of Trade politics in the years fol-
lowing the Civil War. In their position as commission merchants,

15 "It shall be unlawful for any railroad or railway company to deliver any grain into
any warehouse, other than that into which it is consigned, without consent of the owner
or consignor thereof." Warehouse Act of 1867, § 22, 1867 Ill. Laws at 181.

16 Vincent v. Chicago & Alton R.R. Co., 49 Ill. 33 (1868) (§ 22 of the Warehouse

Act of 1867 upheld); People ex rel. Hempstead v. Chicago & Alton R.R. Co., 55 II. 95
(1870) (railroad cannot be compelled to deliver grain to a warehouse beyond its line);
Chicago & Nw. R.R. Co. v. People ex rel. Hempstead, 56 II1. 365 (1870) (exclusive
contracts with warehousemen have no effect against the R.R.'s duty to deliver to con-
signee designated by shipper); People ex rel. Harmon Spruance v. Chicago & Nw. R.R.
Co., 57 Ill. 436 (1870) (railroad cannot be compelled to permit individuals to connect
sidetracks extending its line for delivery of grain).

7 This was because elevator charges remained uniform throughout the period. See
table 1. The exclusive contracts between the railroads and the elevator operators were
only slightly modified. The railroad "hereby agrees so far as it may lawfully do to
furnish during the continuance of this lease ... to (the elevator operators] ... for
storage, delivering and shipment... all the grain business which may come over its
Road into Chicago and be subject to its Control and which it may properly and lawfully
deliver to them." Contract between the Chicago, Burlington & Quincy R.R. Co. and
Armour & Dole Co. (October 10, 1873) (Newberry Library, Chicago, I1l.).

"s See table 3. The secret agreement was raised as a defense by the Northwestern in
Chicago & Nw. R.R. Co. v. People ex rel. Hempstead, 56 II1. 365, 374 (1870). A copy
of the written agreement appears in the Petition for Mandamus, p. 8. The details of the
combined ownership were revealed by Ira Munn at his bankruptcy trial in November
1872. His testimony is reported in the Chicago Tribune, November 26, 28, 1872.

39 TAYLOR, at 266, 307, 354, 361, 367.

[1978
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THE FACTS OF MUNN V. ILLINOIS 325

the nonelevator members wanted a uniform system of inspection
on grains entering and leaving the elevators. This they obtained
from the elevator operators by agreement in 1857.40 In their posi-
tion as speculators they wanted more: the power to inspect the
contents of the elevators. This the warehousemen resisted, and to
get it the Board of Trade turned to the State legislature. The 1871
legislation that provided interior inspection also contained the rate
section litigated in Munn.

The demand for inspection on storage and delivery is easy to
understand. It was too costly for each commission merchant to
inspect each of his shipments. Absent some system of inspection, the
elevator operator would have an incentive to grade and measure
down on storage and to grade and measure up on delivery.41 If there
had been competition between the elevators, the elevator with a su-
perior record of honesty in inspection would gain business. The
integration between the railroads and the elevators weakened this
competition, although the contracts between the railroads and the
elevators show that the railroads were concerned about the inspec-
tion practices of their terminal elevators. This inspection system
was operated by the Board of Trade until the statute of 1871,
which set up a state inspection system.

The Board of Trade membership, however, also wanted inspec-
tion of the interiors of the elevators. This the warehousemen re-
sisted. The general membership was concerned about interior in-
spection because of the role of the elevators in futures trading on
the board. Futures contracts could be honored by delivery of a
"regular" warehouse receipt for the required amount of grain. Only
warehouses located in Chicago were "regular."4 2 Indeed, it was the

40 Id. at 227-28, 242-43, 257.
41 After the institution of systematic state inspection, the existence of these practices

became obvious. Triolus Tyndale, the Warehouse Registrar, commented in 1874 that:
"The practice of accumulating a considerable surplus of grain in the course of a year or
even a less period of time, continues in certain of the elevators. These 'surpluses' are
claimed by the warehousemen as their property, and sold to their own account. They say
that in cases where there is a shortage instead of a surplus they have to make it good;
which stands to reason. Only somehow the few shortages that occur are remarkably
unimportant in amount compared to the surpluses; and since some warehouse firms, doing
a very large business, never claim any surplus, it must be quite possible to avoid its oc-
currence to any considerable extent." ILLINois R.R. & W'Hs. Coam'N, ANNUAL
REPORT 42 (1874).

42 It seems to have been understood throughout the period that the grain delivered on a
futures contract had to be located at Chicago, but this was not codified in the rules of
the Board of Trade. The first formal rules governing futures delivery were adopted in
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concentration in Chicago of a large stock of grain in the normal
course of business that gave it a comparative advantage as a trading
center. But traders on the Chicago Board of Trade had to worry
not only about worldwide long-run demand and supply conditions
for grain, but also about short-run demand and supply conditions
in Chicago. This was particularly true as the contracts approached
the end of their term and the time for offsetting grain movements
from other grain storage points shrank.

The history of the Board of Trade for the period recounts re-
peated efforts to "corner" the market.43 Toward the end of a con-
tract period a group would attempt to obtain control of all the
grain then in store in Chicago and to force those who held con-
tracts obligating them to make delivery of grain to obtain the re-
ceipts necessary to satisfy their obligations at a gain to the perpe-
trators of the corner. Most of these attempts seemed to fail as the
victims of the corner rushed to obtain supplies from Milwaukee or
more distant points.44 These corners were a nuisance to the com-
mission merchants because they tended to hold grain in store in
Chicago and slow the rate at which grain could move through the
transfer point. 5

Under a state statute passed at the behest of the general member-
ship in 1867, the elevators were required to post weekly the amount
of grain in store.46 But it was widely claimed in the Chicago Tri-
bune and elsewhere that these reports were false and that the ware-
housemen issued false reports to benefit their own speculations. It
was also alleged in the Tribune that the elevators issued or left out-
standing receipts on grain not in store.47 A statute passed in 1851
had required that receipts be issued only for property actually re-
ceived into store but failed to provide that receipts must be can-

1865. TAYLOR, at 331. CHICAGO BOARD OF TRADE, RULES, REGULATIONS AND BY-LAWS

ADOPTED OCT. 13, 1865 (1865). The first rule mentioning "regular" warehouse receipts
dates from September 25, 1875. "All deliveries upon grain contracts ... shall be made
by tender of regular warehouse receipts, which receipts shall have been registered by an
officer duly appointed for that purpose." General Rule XXIV, § 1, CHICAGO BOARD OF
TRADE, ANNUAL REPORT, app. at xlvi (1877).

43 See discussions of "corners," in GOLDSTEIN, note 27 supra, at 127-28. and 2 GRAIN

TRADE 110 (1900). The Chicago grain "corners" of the period are described by TAYLOR,
at 370-72 (1868), 383-84 (1869), 425-26 (1871), 452-55, 456-60 (1872).

44 TAYLOR, at 425-26.

45 1872 ANNUAL REPORT at 32.

46 Warehouse Act of 1867, § 5, 1867 Il1. Laws at 178.

47 TAYLOR, at 398; Chicago Tribune, March 2, 1870; see also LEE, at 159-60, 170.
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celled when the property was delivered out.48 By having more
receipts outstanding than he had grain in store, a warehouseman
could borrow money while collecting for the storage of the non-
existent grain. Both claimed improprieties were to prove true.

The key to the position of the elevators was their contracts with
the railroads. Copies of a number of these contracts still exist.49

They had these features in common: (1) A lease by the railroad of
land to a lessee who would agree to erect an elevator. (2) A right
in the lessee to charge for storage and transfer, limited by a most
favored railroad principle, itself limited by a floor. The floors were
in the range of one and one quarter cents.50 (3) A commitment by
the railroad to deliver the grain arriving over its line to the lessee's
warehouses, as long as the lessee provided service satisfactory to
the railroad. (4) A commitment by the lessee to give priority to
grain tendered from the railroad. (5) Rights of inspection on the
part of the railroad. (6) A rent provision, variously computed.

The extent of this contractual integration raises the question of
why the railroads did not operate the elevators themselves. The
earliest elevators in Chicago antedated the railroads who constructed
side lines and switches to accommodate them. Some of the elevators
built during the 1850s were operated directly by railroads for a
short time.' The elevators were important to the railroads because
inadequate or inefficient transfer facilities would affect the railroad's
operations and competitive position throughout its territory. One
answer is that elevator operations were beyond railroad charter
powers, and there is some contemporary dictum,52 including dic-
tum in Munn,"3 to support this view. Guy Lee concludes that the

48 Act of Jan. 28, 1851, § 1, 1851 Ill. Laws at 9.

11 See table 4.
10 Ibid. s5 LEE, at 50-51.

52 "It would obviously be impossible for the companies to unload and store this grain
at their ordinary freight depots, to be there held, unmixed with other grain, subject to
the order of the consignees, without incurring great additional expense, and they would
hardly claim the right, under their charters, to erect elevators of their own, for the pur-
pose of adding the business of commission merchants to that of common carriers."
Vincent v. Chicago & Alton R.R. Co., 49 Ill. 33, 39 (1868). The Rock Island & LaSalle
R.R. Co. was prohibited from engaging in the warehouse business in Chicago by its
charter. 1851 111. Priv. Laws 47, 49-50. The Rock Island built and leased for operation a
large elevator in 1856. LEE, at 51.

13 "The railways have found it impracticable to own such elevators, and public policy
forbids the transaction of such business by the carrier." 94 U.S. at 131. This is a quote
from the elevator brief designed to suggest that the railroads and the warehousemen
were quite separate.
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THE FACTS OF MUNN V. ILLINOIS 331

independent operators were able to engage in the related grain trad-
ing and merchandising activities more effectively than the railroads.54

The other question is why the railroads tolerated the formation
of a combine in elevator transfer services. The answer lies, we
think, in the inability of the railroads to gain the right to control
the delivery point. They asserted this right in 1864, an assertion
that led to a series of cases from which they won only the right to
refuse delivery to elevators off their lines.5" The existence of a uni-
form elevator transfer price, however, effectively mooted the issue.
As long as all the elevators charged the same price, the consignor
had no incentive to specify a particular elevator and the railroads
were left free to arrange deliveries in accordance with their operat-
ing needs. If this resulted in high profitability to the elevators, the
railroads could get this back through the rental term. Whether the
railroads did so cannot be determined. The sizable gap between
the rate actually charged and the floor on the most favored railroad
clause suggests that they did not.56 On the other hand, a favorable
price term generated service competition, and the railroads may
have been most concerned about the reliability and quality of the
service at their terminal elevators-particularly during the busy and
crucial late summer and early fall months.57

There was one episode of elevator price competition in the pe-
riod. In 1870 Harmon Spruance, proprietor of the small Iowa ele-
vator and cut off from railroad delivery by the Northwestern, of-

54 LEE, at 50-54, 205 n.63.

"See n. 36 supra.

56 It was widely believed that the elevators were very profitable and the business laid
the foundations for the major Chicago fortunes of Armour and Buckingham. Guy Lee
explored the issue at length, including a review of the income tax returns from Chicago
during the Civil War, which were public documents. He could reach no clear conclusion.
LEE, at 124-28.

5 Another explanation, occasionally suggested at the time, was that the leases were
benefits to friends of corporate management. Solomon Sturges, holder of the Illinois
Central lease in the 1850s (see table 4) had a cousin in the management of the railroad.
LEE, at 52. Smith and Dunlap, who had an interest in Northwestern elevators, had
previously been connected with the Northwestern railroad. No further evidence of this
suggestion exists. Munn, who as a ruined man at the receiver's hearings seems to have
been willing to testify freely, did not suggest the existence of such factors. Chicago
Tribune, November 26, 28, 1872. The Committee Report of 1866 stated about "an al-
leged complicity on the part of railroad officials with the management of grain elevators,"
that "on this point we can produce no proof aside" from the denials of the "gentlemen"
involved. CHICAGO BOARD OF TRADE & MERCANTILE ASSOCIATION, note 28 supra, at 9.
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fered a rate of one cent.5 The railroad continued to refuse to de-
liver and the elevator was seized by force by Hugh "Meagher"
[Maher] in March 1872,' 9 probably under the terms of his lease
with Spruance. Maher was to be associated with Munn and Scott
in the wheat corner in July and August of that year.

Another small elevator, the Illinois, succeeded in getting the Illi-
nois Supreme Court in 1870 to rule that the Northwestern Railroad
had to deliver to them from its Wisconsin and Milwaukee divisions.
The Illinois Elevator appeal was linked to another order to deliver
from the Galena division, which the Court reversed.30 The case
was remanded, and in 1872 the Northwestern sent an engine onto
the switch when the Rock Island attempted to deliver thirty cars.
The Rock Island was not cowed. It sent two engines to the scene,
forced the Northwestern engine off the switch, and completed the
delivery. Hempstead renewed his suit, but the whole matter was
settled by the sale of the Illinois Elevator to the Munn and Scott
combine."

The Board of Trade, too, had an interest in a uniform storage
charge. The development of standardized trading on the board
required the development of uniform terms. The payment of stor-
age charges was the obligation of the person presenting the ware-
house receipt for delivery, and thus the value of the receipt would
be affected by the rate of storage.6 2 If the rates of storage differed,
then it would complicate calculation of the value of the "regular"

58 TAYLOR, at 400. The elevator was constructed by Maher and Newberry in 1862.
They leased it to Hiram Wheeler who constructed a track from the Northwestern
railroad line to the warehouse. In 1865 Wheeler abandoned the elevator and removed
the switch. Spruance leased the elevator in 1869 and sued the Northwestern to allow him
to construct a new switch. The Northwestern refused because of its exclusive cortrict
with Wheeler's large elevator. The Illinois Supreme Court held that Spruance could not
compel the Northwestern to permit him to build a switch because the right to make the
connection was personal to Maher and Newberry, the original owners. People ex rel.
Spruance v. Chicago & Nw. R.R. Co., 57 I1l. 436 (1870).

59 Hugh "Meagher" must be Hugh Maher of Maher & Newberry, the original
owners. Taylor also reports that in the course of the seizure, the occupants, including a
newly appointed state grain inspector, were "thrown out into the mud." TAYLOR, at 451.

60 Chicago & Nw. R.R. Co. v. People ex rel. Hempstead, 56 Ill. 365 (1870).

61 TAYLOR, at 451.

62 Under the 1865 Rules, the grain would be held for three days after delivery of the
receipts to the buyer without extra storage on the warehouse receipts. CHICAGO BOARD
OF TRADE, AcT OF INCORPORATION, RULES, REGULATIONS AND BY-LAws, GENERAL RULE
XII, at 15 (1865). In 1869 the grace period was increased to five days. CHICAGO BOARD

OF TRADE, ANNUAL REPORT 164 (1869).

[1t978
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receipts used to meet the contract obligations. A uniform rate of
storage made all receipts comparable. Never once did the general
membership of the Board of Trade complain about the uniformity
of storage charges. 63

With this background, the events leading to the legislation of
1871 can be briefly sketched. The board organized an inspection
system in 1857. 64 The system was at first operated by members. A
full-time chief inspector was appointed in 1865.05 The elevator
owners agreed to inspection on delivery from rail cars and later
on delivery from canal boats. The inspection system was paid for
by a fee. The definition of grades and the fairness and reliability of
the inspection presented recurrent problems that need not be re-
counted here. The grain crop of each season had different charac-
teristics, and adjustments were made in the grading systems to ac-
comodate these differences.

The Board of Trade first turned to the legislature for assistance
in 1867. No explanation survives as to why the board, in spite of
the near unanimity of its membership, found it necessary to turn
to the legislature for assistance. Proposals were repeatedly made
that the Board of Trade refuse to accept for delivery on futures
contracts warehouse receipts coming from elevators that did not
accept the inspection and receipt registration systems desired by the
board., We think the answer is that the Board of Trade could not
conduct futures trading without the elevators, and the united front
of the warehousemen made it impossible for the board, acting alone,
to impose the condition. Ironically, the inspection and registration
systems were actually implemented in 1873 not as the result of
legal process but because the banks, concerned about the security
of the receipts in the wake of the Iowa elevator fire, insisted on it.

In 1867 two bills were introduced and the Board of Trade was
split. One, the Eastman bill, was supported by the general member-
ship. The other, the Ward bill, was regarded as the "elevator" bill
and was supported by some of the directors of the board. 7 The
Eastman bill passed, but in a weakened form. The law did require
elevator owners to cancel receipts on delivery of grain, thus closing

63 Agitation for competitive rates appeared to originate with the Chicago Tribune.
LEE, at 205.

'0 TAYLOR, at 227-28. 6"See, e.g., id. at 398.

5 Id. at 241-42. 67 d. at 349-52.
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the loophole in the 1851 law.68 It required railroads to deliver to
the consignee.69 Provisions to compel railroads to build switch
connections to elevators and the lack of any enforcement mecha-
nism were noted omissions. The bill also made no provision for
interior inspection of the elevators. The bill as passed was particu-
larly obnoxious to the Board of Trade because it contained a pro-
vision making futures trading a gambling crime.7 It was widely
believed that these sections were inserted at the behest of the ware-
housemen. This provision led to a notable arrest of leading mem-
bers of the board on the floor, but the matter was not carried to
conviction .7  The provision did not affect the ongoing futures
trading and the sections were repealed in 1869.72

The debates of the constitutional convention of 1870 make it
clear that the act of 1867 was not regarded as adequate. Numerous
petitions, including one from over 700 Chicago businessmen,73 were
received by the convention, complaining of overissues of receipts
by warehousemen and short weights in delivery by railroads. Dur-
ing consideration of an article providing that elevators be made
subject to inspection by inspectors of the Board of Trade, the own-
ers of the grain, and the owners of the receipts, the chairman of the
committee reported that: 74

The Chicago Tribune tells us that the Board of Trade and the
grain dealers of Chicago tried to have grain receipts registered,
tried to have some of these safeguards that we propose to put
in this article adopted by the elevator owners, but that they
refused ... until the article was reported; ... [and then] the
elevator owners ... agreed to demands of the Board of Trade,
provided the article should be withdrawn.

The article was popular in the convention and, when put to a
separate ratification vote, passed easily. The only objection made
with any frequency was that the subject matter was legislative in
character and inappropriate to a constitution.75 The only sustained

68 Warehouse Act of 1867, § 11, 1867 I. Laws at 179-80.

11 § 22, 1867 I1. Laws at 181-82.
70 §§ 17, 18, 19 and 20, 1867 Ill. Laws at 181.

71 TAYLOR, at 352-53.
72Ibid.; 1869 I1i. Laws at 410. 74Id. at 1623.

73 DEBATES, note 19 supra, at 654. 751d. at 1622-34.
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and vehement opposition came from delegate Turner of Freeport,
who, somewhat colorfully, asserted that this was "the grain gam-
blers article" and proceeded to attack futures traders as "leeches
upon commerce and the community, that suck the life blood out
of the farmers and dealers in grain, without contributing anything
towards the general wealth or production of the country."76 He
claimed that the article had been prepared at the behest of specula-
tors smarting from recent losses and urged the convention to have
nothing to do with the whole business.

The constitutional article contained seven sections.71 The first
declared all elevators where grain is stored for a compensation to
be public warehouses. The second required a weekly statement of
the Chicago elevators of grain in store and warehouse receipts out-
standing. The third gave the holder of a receipt the power to exam-
ine the property stored. The fourth required railroads to weigh
grain on shipment. The fifth required railroads to deliver to the
consignee. The sixth and seventh instructed the General Assembly
to pass laws to prevent the issue of fraudulent warehouse receipts
and for the inspection of grain.

With the passage of the new constitution in 1870, implementing
legislation was in order. The Board of Trade proposed a bill in
December that left inspection in the Board of Trade but empow-
ered its inspectors to make interior inspections."8 This bill was modi-
fied in the legislature to provide for State-appointed inspectors, a
change which the Board of Trade found difficult to resist amid
charges that its own chief inspector had been corrupted. 9

The elevators resisted interior inspection after the bill was
passed.80 They refused to take out the license required by the stat-
ute on the grounds that the price provision made the stat-
ute unconstitutional. The litigation began. In August 1873, how-
ever, the Iowa elevator burned, and in the settlement process it
became clear that the receipts outstanding exceeded the grain in
store by 165,000 bushels-this in an elevator with total nominal
capacity of 300,000 bushels.8' The insurance companies refused to

76 Id. at 1623. 78 Chicago Tribune, Dec. 28, 1870.
" ILL. CoNsr. 1870, art. 13. 79 TAYLOR, at 405-10.
80 X1, rehouse Act of 1871, 1871 Ill. Laws at 762.
81 TAYLOR, at 456-57; Chicago Tribune, Aug. 23, 1872. The proprietor of the Iowa

elevator, Hugh Maher, was indicted by the local grand jury on the petition of the state
inspectors. 1872 ANNUAL REPORT, at 15-16, 144-45.
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pay any losses beyond that on grain actually in store. This event
created pressure for interior inspection and registration, particularly
from the banks that had been accepting the warehouse receipts as
security. 2

All the warehousemen but one consented to a state investigation
of the amount of grain in store. 3 Munn and Scott requested a delay
in the inspection of the elevator they managed in order to "collect
the grain in as few bins as would be sufficient to hold it, so that the
quantity could be more readily and accurately ascertained.,4 The
inspectors agreed, and when the inspection was made the grain was
found in good order. But it shortly became known-perhaps from
employees who had done the work85-that Munn and Scott had
used the time to erect false bottoms in their bins to conceal the short
fall between the grain in storage and receipts outstanding."' Munn
and Scott sold out to George Armour,8 7 who made good on the
outstanding receipts.

The trouble become known when George Armour and Com-
pany cautioned against accepting Munn and Scott receipts unless
they had been endorsed by Armour and Company. Munn and Scott
and Maher, the operator of the Iowa elevator, were said to be in-
volved in a large corner on wheat about the time the Iowa elevator
fire occurred. The corner collapsed on August 19, speeding Munn
and Scott's financial decline.88 Munn's testimony at the receiver's
hearing strongly suggests that he had been in serious financial diffi-
culty since at least 1868.9 Maher was indicted 0° Munn and Scott

82 Lee describes the use of warehouse receipts as collateral for bank loans. LEE, at 177-
79; 1872 ANNUAL REPORT, at 15, 41; Woodman, note 21 supra, at 24.

83 1872 ANNUAL REPORT, at 16; TAYLOR, at 457.
84 1872 ANNUAL REPORT, at 16.

88 Chicago Tribune, Nov. 20, 1872.

88 Ibid.; TAYLOR, at 466. The Railroad and Warehouse Commission noted it in their

annual report. 1872 ANNUAL REPORT, at 16.
87 Reportedly for a consideration of ten dollars. LEE, at 267; TAYLOR, at 460, 466.

Munn and Scott remained in the litigation because the appeal was from a fine against them
personally. As a practical matter, they may not have controlled the litigation after 1872.

88 TAYLOR, at 458.
88 Chicago Tribune, Nov. 26, 28, 1872. In March 1873, it was revealed that Munn and

Scott had mortaged their elevators to Jesse Hoyt, a New York commission merchant for
$450,000 ($500,000 according to Lee). Hoyt persisted in his attempts to collect from
Armour until the Munn and Scott properties were sold, by court order, to Munger and
Wheeler, another big elevator firm. Chicago Tribune, March 2, 1873; LEE, at 268.

80 1872 ANNUAL REPORT, at 144-45.
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were expelled from the Board of Trade and later arrested when it
appeared they might leave town before the receivership had been
settled."'

The matter of rates played a decidedly secondary role in the
agitation about the warehouse question. At the outset of the Civil
War, the closing of the Mississippi route congested the lake route
and led to political agitation about prices, which may have been in
part a form of covert opposition to the interests supporting the
war. 2 The problems seem to have greatly abated by 1863, but in
1865 the Chicago elevators posted new transfer charges which
lowered the initial storage term to ten days, and then in the fall of
1865 announced a unilateral increase in the rates of storage on the
grain then in store.93 The elevator men defended this increase on
the grounds that the grain was in bad condition and would be diffi-
cult to carry through the winter. It created a considerable ruckus
and the increase was withdrawn, 94 but the event must have brought
to the attention of the general membership in the board the power
the elevator men held over the grain trade.

In a pamphlet addressed to the public, a committee of the Board
of Trade reviewed the question of storage charges. The committee
said: 5

Of the second charge-extravagant and arbitrary rates of stor-
age adopted by the warehousemen-it is but proper to say that,
with but one exception, no change has been made in the rates
of storage on railroad grain for the past 10 years .... While
we think the rates of storage of grain in this city. are quite
high enough, we cannot regard them as exorbitant as com-
pared with other points, there being no extra charge for labor
of shoveling, running over when necessary to preserve it, or
any extras .... We trust, however, that elevator proprietors
will, the coming season, change their time of first storage back
to 20 days instead of 10 as now, even though to balance such
concession, they are obliged to shorten the time on the half-
cent accumulation afterward.

The rates were in fact so reduced.

11 TAYLOR, at 467; Chicago Tribune, Dec. 13, 1872.
92 LEE, at 136-40.

13 Chicago Tribune, Feb. 14, 1866; Well's Commercial Express and Western Produce
Reporter, Oct. 30, 1865 (daily ed.).

91 Chicago Board of Trade and Mercantile Association, note 28 supra, at 8.

11 Id. at 7-8.
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The law of 1867 required the warehousemen to meet and an-
nounce a price in January, the price to act as a ceiling for the whole
year.96 This provision was similar to statutory price posting require-
ments applicable to ferries.9 7 Doubtless the events of 1865 had sug-
gested the utility of limiting the power of the elevator operators to
spring sudden changes on grain then in store or in transit, after the
owners had already committed themselves to storage. The debates
of the constitutional convention of 1869-70 are free of any men-
tion of the rate question. The draft bill of the Board of Trade in
1870 contains a section restating the notice requirement and further
providing that the rate agreed upon could not exceed two cents
for transfer and twenty days storage-the rate urged by the Board
of Trade Committee in 1866 and then in force."8 The law that
passed extended the initial storage period to thirty days. 9

Observers agreed that the effect of this change was small. The
Tribune observed on November 22, 1872, that income from the
"extra storage ... amounts to very little except during the winter
months." Lee estimated that only one-twelfth of the grain re-
mained in store beyond twenty days.'00 Inspection of the weekly
storage received and shipped tables in the Board of Trade annual
reports (for years after interior inspection began) suggests that un-
der a strict first-in, first-out basis, grain would have been in store
during the summer months for about thirty days. Interpretation
of the statistics is clouded by the fact that a significant part of the
grain in store was owned by the elevator operator. It was recog-
nized at the time that the rate provision of the law could be avoided
if the elevators were operated as private warehouses' 01 (i.e., if the
elevators were used to store grain owned by the elevator owner
rather than the public), and indeed by the end of the century most
Chicago elevator capacity was operated on a private basis. 10 2

96 § 5, 1867 II1. Laws at 178.
97 An Act to provide for the establishment of Ferries, etc., Feb. 12, 1827, § 6, I11.

Rev. Laws at 305 (1833). The function of this type of regulation is discussed in Kitch,
Isaacson, & Kasper, The Regulation of Taxicabs in Chicago, 14 J. LAw & EcoN. 285,
305-09 (1971).

98 Reprinted in the Chicago Tribune, Dec. 28, 1870.

99 § 15, 1871 Ill. Laws at 769.
100 LEE, at 126. The Illinois Central contract of 1855, note 31 supra, stated that the

usual time was 15 days.
101 TAYLOR, at 411.

102 After 1885, Chicago elevator operators began to combine public warehousing with

private grain buying on a large scale. The operators' grain was mixed with the public
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Aside from a brief period of compliance by one elevator in
1872,103 the elevators did not comply with the statutory rate until
the Supreme Court Munn decision in 1877.104 That year the legis-
lature lowered the statutory rate, over the feeble objection of the
warehousemen.'0 5 Chicago as a transfer point was by that time fac-
ing intense competition from through shipments. In 1876 the direc-
tors of the Illinois Central observed that: 10 6

Up to a recent period, Chicago held the control of the Grain
Traffic. The cost of taking a bushel of grain from Chicago
to New York for several successive years was from 22 to 30
cents. As water communication was cheapened, rates by rail
have been reduced in greater ratio. Last season, grain was car-
ried by water at an average of 9 - per bushel from Chicago
to New York. In face of this extremely low rate, nearly one
half of the grain was sent direct from local stations in Illinois
to the East by railroad. Chicago has ceased, for the present at
least, to be the great enterpot [sic] for the grain products of
the country West and South of it. Since 1872, the rates for
grain to Chicago from local stations on our line have been
reduced from twenty to thirty percent.

III. CONCLUSION

This research speaks to the need to develop a more com-
plete history of the development of American economic regulation
prior to the Interstate Commerce Act of 1887,1°7 and to problems

grain, but accumulated no storage fees. The Illinois Supreme Court in 1898 ruled that
mixing public and private grain was a violation of the Warehouse Act of 1871. Central
Elevator Co. v. People, 174 Ill. 203 (1898). Prior to the decision, the legislature at-
tempted to amend the Warehouse Act of 1871 in order to exonerate the elevator opera-
tors. 1897 II1. Laws at 300. In Hannah v. People, 198 111. 77 (1902), the Supreme Court
held the 1897 amendment to be in violation of the state constitution and reaffirmed the
decision in Central Elevator. Thereafter Chicago elevators were required to store their
private grain in separate bins. The result was that elevator operators began to reorganize
on a private basis in order to avoid the separate storage requirement. In 1899, 75 percent
of the grain entering Chicago vent into private rather than public elevators. By 1917,
the percentage of private grain had increased to 80 percent. 2 GRAIN TRADE 96-103.

103 The newly constructed Hough elevator. TAYLOR, at 467; Chicago Tribune, Dec. 7,
1872.

104 TAYLOR, at 547.

101 1877 Ill. Laws at 169. The warehousemen unsuccessfully lobbied for the old rate
in 1874. LEE, at 229.

"I LEE, at 270.
'07 MILLER, note 22 supra, contains much useful material, particularly for the period

1870-80.
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in the economic theory of cartels. The elevator price-fixing con-
spiracy is one of the rare reported cases of a stable price fix and is,
interestingly enough, explainable on plausible efficiency grounds.
The purpose of this essay is, however, somewhat more limited. It
is to use the factual background to illuminate the Court's opinion
in Munn and to place the case in better historical perspective.

The factual background is useful in understanding two impor-
tant aspects of the opinion. The first is the significance of Chief
Justice Waite's statement that "this is a power which may be abused;
but that is no argument against its existence. For protection against
abuses by legislatures the people must resort to the polls, not to the
courts."' 08 This dictum is sometimes carelessly read by the modern
reader as a holding. 0 9 Second is the scope of the concept "affected
with a public interest."

The suggestion that the only relief for abuse is through the polls
can be read as a statement intended to preclude any judicial re-
view and thus inconsistent with later cases, particularly Smythe v.
Ames."10 There is an alternative reading. As the reader can by now
well understand, a major problem in the argument of the elevator
case was how to persuade the Court that the power exercised by the
legislature was harmful. The solution adopted in the briefs was to
argue that if the power was conceded, then it might be abused by
raising the price:"

If this power is sustained, the legislature may, by another act,
declare that every such warehouseman may charge and receive
five cents for every bushel of grain received .... The legis-
lature of Illinois is to-day in the control of the producing
classes, but another time it may be within the management of
the warehousemen and carriers. Once admit this power and
there will be no protection of the people from each other.

As the student of modern regulation knows, the hypothetical was
to prove prophetic. But it must have struck the Court as odd, for

108 94 U.S. at 134.

109 See, e.g., BoIEs & VERKUIL, PUBLIC CONTROL OF BUSINESS 103 (1977).
110 169 U.S. 466 (1898). William Jennings Bryan argued this passage to the Court (id.

at 487), but the Court ignored it. The decision affirmed a decree invalidating certain
railroad rates established by the Nebraska board of transportation as a violation of the
Due Process Clause.

"I Brief for Plaintiff in Error (Goudy), 22; 7 LA-NDMARK BRIEFS 504.
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how could the small number of warehousemen capture the legisla-
ture from the farmers? The passage in the opinion that points to the
vote as the solution can be read as a common-sense response to this
argument.

The central analytic flaw in the opinion is the failure to connect
the copiously cited precedents, most of them relating to common
carriers, to the elevator business. This failure lays the basis for the
interpretation of Munn offered by a commentator like Commons.
He explained: 112

The majority introduced a new principle of law, as charged
by the minority, in order to sustain the power of the Illinois
legislature to fix the prices for handling and storage of grain,
and to compel the owners to furnish service at those prices.
This was, in effect, the principle that it was economic con-
ditions and not a special grant of sovereignty that determined
the right of the sovereign to regulate prices. The Munn Case
was not the case of a railway depending on a public franchise,
but of a private business. These warehouses, without a special
grant of sovereign power, had become strategic centers for
control of the prices of grain shipped from the Northwest,
by the mere fact of location, character of the business, and
power to withhold service. The majority, recognizing this eco-
nomic fact, held that property lost its strictly private char-
acter and became "clothed with a public interest when used
in a manner to make it of public consequence and affect the
community at large." Thus the fact of economic power over
the public in withholding service and thus fixing prices need
not proceed from a sovereign grant of a privilege, but pro-
ceeds, in this case, from the circumstance that the public had
come to depend on the use of the owner's private property,
and that therefore the owner had employed his property, not
merely to his own use and enjoyment, but had devoted it to
use by the public. To that extent he must submit to be con-
trolled by the public.

This way of reading the case was, of course, subsequently adopted
by the Court itself in Nebbia v. New York," 3 and it is now ac-
cepted doctrine that all economic activity is subject to regulation
because it is important, i.e., "affected with a public interest."

112 COMMONs, LEGAL FOUNDATIONS OF CAPITALISm 33 (1924).

11' 291 U.S. 502, 532-34 (1934).
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For half a century Munn was not so understood, and it is diffi-
cult to believe that Waite, writing in 1877, intended to lay the
constitutional foundation for pervasive economic regulation, even
in dictum. But that leaves the question, why did Waite write an
opinion that left unanswered the question, how were the elevators
affected with a public interest?

One possible answer is that Waite simply assumed that, given
the nature of the elevators, the answer was obvious. That response
is unsatisfactory because the dissent and the elevator brief". spe-
cifically raise the issue. Perhaps Waite thought it best to magisteri-
ally ignore the dissent. It would not be the first time that a dissent
has been left to give unintended focus to a majority opinion.

Another answer is that the material at hand to establish the link
between the elevators and the railroads raised difficult procedural
issues. The Court might have taken judicial notice of the Hemp-
stead case, but not of the facts reported there. A remand for a fac-
tual hearing on the nature of the elevator business, or a holding
that the warehouses had failed to discharge some burden of proof,
would have been an indecisive and highly technical outcome to
decisions in the public eye and long under consideration."" Silence
may have seemed the wiser course.

One more answer is that Waite introduced the ambiguity, not
because he foresaw the expansion of the doctrine, but because it
served his rhetorical strategy in what have come to be known as
the Granger cases. Munn was before the Court alongside cases in-
volving statutes regulating railroad rates.""' Although Munn was
before the Court at the same time and involved related issues, it
was neither the difficult nor the important case. After the decision,
John N. Jewett, a warehouse attorney of florid style, wrote the
Court: 117

114 Brief for Plaintiff in Error (Goudy), 42-48; 7 LANDMARK BRIEFS 524-30.

115 More than a year passed between argument and decision. MILLER, note 22 supra,
at 187.

11I Chicago, Burlington, & Quincy R.R. v. Iowa, 94 U.S. 155 (1877); Peik v. Chicago
& Nw. R.R., 94 U.S. 164 (1877); Chicago, Milwaukee, & St. Paul R.R. v. Ackley,
94 U.S. 179 (1877); Winona & St. Peter R.R. v. Blake, 94 U.S. 180 (1877); Stone v.
Wisconsin, 94 U.S. 181 (1877). The decisions were all announced together and the
opinions were all written by Waite. The legislation involved in Munn was unconnected
to the Granger Movement.

117 Brief for Rehearing, 5; 7 LANDMARK BRIEFS 661.
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The prominent position given by your Honors to this cause
in the decision of a series of cases, involving to the last degree
the existence of private rights in and over the wealth and in-
dustry of the country, whenever they come in contact with
a public use or convenience, was as unexpected as it was un-
sought for by the plaintiffs in error and their counsel.... The
case is thus made to assume an importance altogether dispro-
portionate to the pecuniary interests directly involved in it.

The central issue in the railroad cases was whether the State char-
ters had given the railroads the power to set their prices. The rail-
roads principally relied on charter clauses giving them the power
to establish the rules and regulations governing their business. Waite
chose Munn as the lead opinion, and the rhetorical strategy was
as follows. First, establish the proposition that the elevators, which
have no charter, are subject to price regulation. That is the Munn
opinion. Its length, and the extensive, arcane, and seemingly learned
citations make it the focus of the decisions. Second, show that the
railroads are no different. "Railroad companies," wrote Waite, "are
carriers for hire ... [and] under .. .Munn subject to legislative
control as to their rates of fare and freight, unless protected by
their charters.""" Such special protection he could not find. The
reader, exhausted by the excessive length of Munn, welcomes the
brief and casual railroad opinions which dispose of the more diffi-
cult issues. In this context, it suited Waite's purpose to leave ambig-
uous the scope of "affected with a public interest," for the implicit
theme of justification for the railroad decisions was: why shouldn't
the railroads be treated like everyone else?

118 Chicago, Burlington, & Quincy R.R. v. Iowa, 94 U.S. 155, 161 (1877).
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