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Public Employee Speech in Remedial Perspective
George Rutherglen°

Over the course of the twentieth century, public employees went from
having no First Amendment rights to having hardly any: from the regime
described by Justice Holmes, in which they had a right to speak, but no
right to a job,' to the regime recently created by the Supreme Court, in
which they have a right to speak, but no right to be free from employer
discipline if they do so as part of their job.2 For most commentators, this
was not a sign of progress but of failure: a failure to recognize the
increasing role of public employment in public life.3 As more citizens
become government employees and as government itself becomes larger,
the threat to public discourse by limiting the speech of public employees
becomes greater and more ominous. On this view, the courts have failed to
fulfill the initial promise to protect the public employees as fully as private
citizens, in effect denying them the constitutional rights that other citizens
have. The decisions interpreting and applying the First Amendment, after
many complications and much controversy, have ended up pretty much
back where they began.

The high point of protection for employee speech was Pickering v.
Board of Education,4 which rejected the suggestion "that teachers may
constitutionally be compelled to relinquish the First Amendment rights
they would otherwise enjoy as citizens to comment on matters of public
interest in connection with the operation of the public schools in which
they work.' ,

5 The Supreme Court instead required a balance "between the
interests of the teacher, as a citizen, in commenting upon matters of public
concern and the interest of the State, as an employer, in promoting the

* John Barbee Minor Distinguished Professor and Edward F. Howrey Research Professor,
University of Virginia. I owe my interest in this subject to Michael T. Leibig, a longtime representative
and dedicated advocate for police officers and their unions around the country. This article is dedicated
to his memory.

1 McAuliffe v. City of New Bedford, 155 Mass. 216, 220 (1892) (Holmes, J.).
2 Garcetti v. Ceballos, 547 U.S. 410, 421 (2006).
3 E.g., Krystal LoPilato, Garcetti v. Ceballos: Public Employees Lose First Amendment Protection

Within Their Job Duties, 27 BERKELEY J. EMP. & LAB. L. 537 (2006); Martha McCarthy, Garcetti v.
Ceballos: Another Hurdle for Public Employees, 210 ED. L. REP. 867 (2006); Charles W. Rhodes,
Public Employee Free Speech Rights Fall Prey to an Emerging Formalism, 15 WM. & MARY BILL
RTS. J. 1173 (2007); Paul M. Secunda, Whither the Pickering Rights of Federal Employees?, 79 U.
COLO. L. REV. (forthcoming 2008), available at http://ssm.com/abstract-1010243; Note, Public
Employee Speech, 120 HARV. L. REV. 273 (2006).

4 391 U.S. 563 (1968).
' Id. at 568.
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efficiency of the public services it performs through its employees."6

Although the outcome of this balancing test remained far from certain in
any concrete case, even getting to this stage in the analysis has become
increasingly difficult. The recent decision in Garcetti v. Ceballos7

established a categorical rule against protecting any speech "made pursuant
to the employee's duties." 8

This trajectory of decisions, from no protection to some and back to
hardly any, may be simplified, but it reflects the minimal prospects for
success that public employees have always faced in asserting any claim
under the First Amendment. They have been assured of few safe harbors
for speech related to their jobs, or even speech that is largely unrelated.
Outside of a few limited areas, they have been on their own, with uncertain
protection and with the likelihood of losing any litigated claim based on a
variety of procedural hurdles and defenses. Many of these obstacles arise
from the limited remedies available in civil rights actions, which require
plaintiffs to undertake most of the risk of litigation and much of the burden
of proof. Only the most fearless or foolhardy public employees would
stake their jobs on the assurance of constitutional protection for speech
related to their work. If the law has sought to promote speech by public
employees, free of any "chilling effect" from sanctions imposed by their
employers, it has failed. Only a handful of rules give them any degree of
protection at all and most operate, either in theory or in fact, to protect the
employer's prerogatives.

The cause of this disjunction between First Amendment aspirations and
reality was correctly diagnosed by Robert Post some time ago. 9 Public
employment does not fall within the domain of "governance" in which the
usual principles of free speech apply, but within the domain of
"management" subject to the norms of institutional discretion and
efficiency. l The latter require a degree of government control that would
not be tolerated in the marketplace of ideas, effectively displacing this
metaphor with one based on the private firm with its internal hierarchy,
discipline, and bureaucratic structure. Except for illustrative purposes,"
Post did not deploy the distinction between governance and management to
public employment, so that he did not confront many of the particular

61id.

7547 U.S. 410 (2006).
ld. at 413.
9 ROBERT POST, CONSTITUTIONAL DOMAINS: DEMOCRACY, COMMUNITY, MANAGEMENT 199-266

(1995).
'0 Id. at 200.
" Id. at 234-35.
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problems that vex the free speech rights of public employees. Chief
among these are the uncertainty inherent in the balancing test used to
determine the scope of protected speech, the ambiguity of what constitutes
matters of "public concern" that go into the balance on the employee's
side, and the seemingly indefinite range of interests that an employer can
invoke on its side of the balance.

The key to understanding the law in all three of these areas is the
distinction, which Post took to be fundamental, between applying ordinary
First Amendment principles of democratic governance and those that
require deference to managerial judgment. The former cannot be presumed
to apply, but must be established by overcoming the arguments for
deference. This process necessarily leads to a constricted range of speech
which is entitled to and in fact receives protection, accounting for the
pattern of decisions in which public employees rarely prevail on their First
Amendment claims. As the cases have framed the issue, the tension is
between the rights of public employees "as citizens" and their rights "as
employees." The former invite a comparison with other members of the
public, not encumbered with the responsibilities of government service.
The latter invites a comparison with private employees, who have no rights
of free expression against their employers, whose private activities lie
entirely beyond the state action limits of the First Amendment.

The tension between these competing perspectives remains unresolved
by the courts, largely because both are often deployed in one and the same
cases, when each perspective identifies a different kind of case with
different issues and problems. The analogy to private citizens identifies
those cases that implicate the purely individual interests of employees,
without significant consequences for the managerial interests of the
employer. If the analogy holds, then the rights of public employees should
be evaluated according to the usual First Amendment standards. While
these standards are hardly free from difficulty or complexity, no distinctive
problem arises from the individual's status as a public employee. The only
distinctive problem is the preliminary one of whether the analogy to
private citizens holds, which in turn depends upon the existence of any
managerial interest that the government can legitimately invoke in its
capacity as employer. In the absence of any such interest, then the
government can regulate the speech of its employees only in the same way
that it regulates the speech of citizens generally.

By contrast, when public employees speak "as employees," the conflict
between opposing interests is much starker and harder to resolve. These
cases go beyond the purely individual interests of the employee and

20081
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involve the collective interest in the public's ability to monitor and control
government actors. The conflict with the government's interest in
employment is accordingly more intense. It is between the public's
interest in access to information available only to public employees and the
government's interest in controlling the same information. Collective
interests weigh in on both sides of the balance: in the public's "right to
know" how government agencies operate and in the public's equally
important interest in the efficient operation of those agencies. The public
has concerns as much in assuring that government agencies efficiently
pursue the ends identified through the democratic process as in monitoring
those agencies to assure that they do not pursue other ends.

In this context, the rights of the public employees themselves take
mainly an instrumental role, as the means by which democratic control can
be exercised over malfunctioning agencies.12  The role of the First
Amendment in these cases, while limited, remains essential: to safeguard
the flow of information and the opportunity for change through the
political process. In addition to addressing the particular problems
revealed by whistleblowing employees, the resulting reforms might also
include greater protection for the speech of public employees, beyond that
which can be accomplished by constitutional doctrine alone. The crucial
question is how to identify those circumstances in which free speech is
necessary to perform this function. Speech that reports serious
wrongdoing by a public official and that is supported by substantial
evidence is most deserving of protection. It can still be regulated if, as
Garcetti holds, it falls within the employee's duties on the job, although
the employer's actual practices should be open to judicial examination to
determine the scope and legitimacy of these duties. 13 Formal job
descriptions should not be dispositive.

Part I of this article offers a summary of existing law and the limited
protection it affords to employees. These limitations are made all the more
severe by the remedial framework in which claims of free speech arise.
The general civil rights laws provide public employers with defenses of
good faith, causation, and immunity, all of which restrict the effective
scope of the remedies available to public employees. Even when the
employee only seeks reinstatement to a job, the employer can defend by
offering good faith reasons, independent of suppressing speech, that

12 Vincent Blasi, The Checking Value in First Amendment Theory, 1977 AM. B. FOUND. RES. J.

521, 527, 534 (1977).
"s 547 U.S. at 424-25.

[VoI.XXIV: 129

HeinOnline -- 24 J.L. & Pol. 132 2008



Beyond Balancing

actually caused the disciplinary action in the first place. More robust
protection might be offered to employees through civil service laws and
"whistleblower" statutes, but the great majority of First Amendment claims
arise outside the coverage of these statutes, leaving a civil rights action as
the default remedy for most constitutional violations. The narrow scope of
this remedy heightens the already prominent role that employer interests
play in determining the rights of public employees.

Part II examines the interests invoked in protecting speech, beginning
with the individual interests of public employees and the doubtful role that
speech on matters of "public concern" plays in identifying those interests.
If employees speak as "private citizens," threatening no interest of the
government as an employer, there is no need to require them to address
matters of "public concern." These categories should be redefined and
redeployed to address the crucial issue: whether the employer can assert
any legitimate interest related to employment in regulating employee
speech.' 4 It is this inquiry that distinguishes cases that are relatively easy,
because they involve only the individual interests of the employee, from
those which are relatively hard, because they involve mainly the collective
interests of the public. Part III turns from the easy cases to the hard ones,
those that could legitimately be of "public concern," returning to the exact
nature of the speech in question in Pickering and Garcetti. This part also
examines the transformation of the balancing test from Pickering into the
categorical approach taken in Garcetti. Although the latter is more
protective of employer interests than employee speech, it still allows courts
to intervene to preserve the checking function of employee speech in cases
in which it is truly necessary.

Part IV offers more definite standards that could be used to clarify the
analysis of public employee speech cases. A crucial first step is to
examine closely the nature of the employer's interests asserted in
regulating speech. After the fact, when employees assert First Amendment
claims, employers can advance any number of plausible reasons for taking
disciplinary action. These must be regarded skeptically. The correct
inquiry is whether the employer could or did consistently implement those
interests ex ante, before the employee spoke. In "private citizen" cases, the
employer's asserted interest in reputation or in avoiding disruption must be
examined for the actual effect that speech otherwise unrelated to the job
has on the agency's operation. In "public concern" cases, the inquiry
turns to the employer's interest in controlling information and discussion

14 For a similar proposal, see Rosenthal, infra note 17, at 31.
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within the agency and whether this interest has been consistently pursued.
In the terms used in Garcetti, the duties imposed upon the employee to
speak must be genuine and not artificially expanded solely in order to
restrict First Amendment rights.

This approach would not result in a wholesale return to Pickering, the
course advocated by many of the critics of Garcetti.15 Quite the opposite.
The uncertainty inherent in a balancing test should warn off defenders of
civil liberties from embracing a standard that few employees could
confidently rely on to protect their speech. When compounded by the
remedial limitations of civil rights actions, the overriding defect of
unrestrained balancing should be apparent. Employees who cannot be sure
-that their speech is protected are even less sure what remedies they are
entitled to.' 6  From the employer's side, risk aversion could also have
deleterious consequences for managers concerned to avoid the cost of
litigation. Even if they are nearly certain to prevail in the end, they might
feel restrained in exercising management discretion when they know that it
must be defended in litigation.17 A conceptual structure that limits what
goes into the balancing test would limit what comes out of it, to the benefit
of both public employees and their employers. This result, while not
uniformly favorable to employees, reflects the difficulty of devising
general standards for protecting speech at an acceptable cost to the equally
general need for management discretion. Progress instead must be made
incrementally, by identifying those areas in which the public employee's

15 E.g., LoPilato, supra note 3, at 543-44 (finding problems with the Garcetti Court's "line in the
sand"); McCarthy, supra note 3, at 883-84 (expressing concern that the decision is too high a hurdle for
the Pickering balance); Sheldon H. Nahmod, Public Employee Speech [Categorical Balancing and §
1983: A Critique ofGarcetti v. Ceballos, 42 U. RICH. L. REV. 561, 562-63 (2008) (arguing for return to
Pickering because employer interests are already sufficiently taken into account in defenses to civil
rights actions); Rhodes, supra note 3, at 1174 (criticizing the categorical approach taken in Garcetti);
Note, supra note 3, at 282 (advocating return to the Pickering balance when ethical or constitutional
duties of the plaintiff are involved); Secunda, supra note 3, at 32-38 (endorsing the Pickering balance
as the correct approach for federal employees).

16 This problem has led other critics of Garcetti, notably Cynthia Estlund, to advocate some form
of good cause protection for public employees under the Due Process Clause. Cynthia Estlund,
Harmonizing Work and Citizenship: A Due Process Solution to a First Amendment Problem, 2006 Sup.
CT. REv. 115; Cynthia Estlund, Free Speech and Due Process in the Workplace, 71 IND. L.J. 101, 124-
29 (1995).

17 This concern has led the few supporters of Garcetti, or of a similar approach, in the opposite
direction: to resolve doubts in favor of management by endorsing specific rules that protect
management discretion. Randy J. Kozel, Reconceptualizing Public Employee Free Speech, 99 Nw. U.
L. REv. 1007, 1010 (2005) (protecting only employee speech off the job in order to maximize
efficiency through management discretion); Lawrence Rosenthal, The Emerging First Amendment Law
of Managerial Prerogative, 77 FORDHAM L. REv. (forthcoming 2008), available at
http://ssm.com/abstract=1087693, at 30-31 (limiting protection to statements by employees to third
parties outside the workplace).

[VoI.XXIV: 129
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right to speak and the public's right to know can be protected at an
acceptable cost.

I. ANALYSIS UNDER EXISTING LAW

A. Elements of Protected Speech
Public employees must prevail on a succession of issues in order to

recover for violation of their rights to free speech. These steps are distinct
and well-defined under existing law, and cumulatively, they pose a nearly
insurmountable series of obstacles to any ultimate recovery by the
employee. First, the employee must establish that the speech in question is
protected at all. Then, the interest in protecting such speech must be
shown to outweigh any legitimate interest asserted in good faith by the
employer. If these preliminary requirements are met, the employee must
establish a causal connection between engaging in the protected speech and
any adverse action taken against her by her employer. At this stage, the
employer can also assert a counterfactual defense that it would have taken
the adverse action anyway, regardless of the employee's protected speech,
for entirely legitimate reasons. Finally, if the plaintiff seeks back pay or
damages, she must overcome the defense of qualified immunity available
to individual officers or establish that her discharge was the result of the
official policy or custom of a locality. The remedy of reinstatement
remains a form of injunctive relief not subject to these defenses, but it
presupposes that the employee will want to return to a workplace from
which she has already been ostracized, with correspondingly limited
prospects for career advancement.

The Supreme Court has concentrated on the first of these issues,
narrowing the range of protected speech. In Connick v. Myers, the Court
held that a questionnaire distributed by an assistant district attorney did
not, with one exception, address "matters of public concern." 18 Instead it
addressed employee grievances over internal office policy. These were
matters only of concern to the plaintiff herself and her co-employees, not
to the general public. One part of the questionnaire was of broader interest
because it inquired about pressure to work on political campaigns, contrary
to local civil service rules, but it did not fall within the plaintiffs right to
free expression because it was outweighed by the interests of her employer,
considered at the next stage of analysis.19

8 461 U.S. 138, 154 (1983).
'91d. at 149-54.
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The Court's most recent case, also brought by an assistant prosecutor,
limited the category of potentially protected speech even more drastically.
In Garcetti v. Ceballos, the court entirely excluded from protection speech
made by public employees "pursuant to their official duties., 20  The
principal claim in that case involved a memorandum written by the
plaintiff evaluating a motion challenging the validity of a search warrant
obtained by the city police. The court reasoned that speech pursuant to a
public employee's official duties fell outside the protection of the First
Amendment because it did not implicate any of his rights as a private
citizen. Whether this reasoning makes sense is the subject of a subsequent
part of this article, as is the related requirement that the plaintiff's speech
involve a matter of public concern. It is enough to note for now that both
constitute criteria for speech eligible for constitutional protection.

The plaintiff must do more, however, than show eligibility for
protection. A second requirement is that the plaintiff establish actual
protection under the balancing test of Pickering v. Board of Education:
"The problem in any case is to arrive at a balance between the interests of
the teacher, as a citizen, in commenting upon matters of public concern and
the interest of the State, as an employer, in promoting the efficiency of the
public services it performs through its employees."2' In Pickering itself,
this balance was easily struck in favor of the employee, a public school
teacher, who had sent a letter to a local newspaper criticizing the school
board and school superintendent for their handling of tax issues. The
teacher was fired because some of the statements in the letter were
erroneous and were thought to be disruptive of the school district's
operations. The Supreme Court, however, found no interest of the school
district in suppressing a letter to a newspaper that was, in all material
respects, no different from one that might be sent by a private citizen.22

The protection afforded by this balancing test was subsequently eroded in
Waters v. Churchill,3 a decision allowing the employer to take the facts as
it reasonably found them to be. This degree of discretion goes both to the
issue of public concern and the degree of disruption that the speech might
have. The employer, so long as it relies on the reasonable beliefs of its

24managers and supervisors, determines what its interests are. These must

20 547 U.S. 410, 421 (2006). Ceballos also claimed that he suffered retaliation for his testimony in

court in support of the criminal defendant's motion to suppress evidence and for a subsequent speech to
a local bar association. These claims were not considered by the Supreme Court.

21 391 U.S. 563, 568 (1968).
22 Id. at 569-75.
23 511 U.S. 661 (1994).
24 This was the view of a plurality of four justices. Id. at 677-78 (opinion of O'Connor, J.). Three

[Vol.XIV: 129
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be actual beliefs and not reasons generated after the fact to justify the
employer's position in litigation, but they need only be reasonable, giving
the employer a range of discretion in evaluating the speech of its
employees. The employer's reasonable judgment determines what, so to
speak, goes into the balance under Pickering.

If this balance comes out in favor of the employee, then the plaintiff
must meet a third requirement, establishing a causal connection between
her protected speech and any action taken against her. The burden of proof
on this issue is divided between the employee and the employer on terms
established in Mt. Healthy City Board of Education v. Doyle. 5 The
employee must show that her protected speech was a "substantial factor"
or a "motivating factor" in the decision against her. The employer can then
show that it would have reached the same decision anyway. Both burdens
of proof are by a preponderance of the evidence. If the employee succeeds
in carrying her burden of proof, and the employer fails to carry its own,
then liability has been established and the litigation shifts to the issue of
remedies. These issues add to the hurdles that a plaintiff must overcome
in order to obtain relief, and they invite a comparison with the alternative
remedies available under civil service and whistleblower laws.

B. Remedies
First Amendment claims by public employees come up in a limited

range of cases providing a limited range of remedies. Employees will
bring these claims only if they have no effective remedy under civil service
or whistleblower laws, usually because they are not covered by these laws.
Both kinds of laws result in a checkerboard pattern of coverage, leaving
the gaps to be filled by constitutional claims asserted in civil rights actions.
Constitutional claims, despite their ostensible generality, serve primarily as
a residual remedy, invoked only when statutory alternatives more favorable
to the employee are not available and when the distinctive prerequisites for
recovery in a civil rights actions can be satisfied.

The remedy stage in civil rights litigation imposes a distinctive set of
obstacles to recovery by a government employee. z6 These involve various
forms of immunity: sovereign immunity of the state or the federal

justices would have gone further to protect the employer by dispensing with any duty to conduct a
reasonable investigation. Id at 686 (Scalia, J., concurring in the judgment).

25 429 U.S. 274, 287 (1977).
26 For a discussion of these issues, see Michael L. Wells, Section 1983:ZThe First Amendment and

Public Employee Speech: Shaping the Right to Fit the Remedy (and Vice Versa), 35 GA. L. REV. 939
(2001); Anne Gasperini DeMarco, Note, The Qualified Immunity Quagmire in Public Employees'
Section 1983 Free Speech Cases, 25 REV. LITIG. 349 (2006).
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government and personal immunity of government officers. States
themselves cannot be sued for damages unless they have waived their
sovereign immunity under the Eleventh Amendment.27 Subdivisions of the
state, such as local government and local school districts, can be sued if
they constitute independent public entities, but they are liable only for
actions that are a matter of official "policy or custom. '28 Suits directly
against the federal government are barred unless the government has
waived sovereign immunity, for instance, under civil service and
whistleblower statutes. As a practical matter, this leaves plaintiffs with
reinstatement as the only remedy generally available against their actual
employers, or with respect to local government, back pay and damages if
the officer who discharged them had sufficient authority to create official
"policy or custom."

Monetary remedies in any other situation are subject to the defense of
personal immunity. Claims against government officers at every level-
federal, state, or local-can serve as substitutes for claims against the
government itself, but the officer has immunity for any action he could
reasonably believe to be in conformity with the Constitution.29  This
immunity extends further than the reasonable beliefs about the underlying
facts that the employer can rely upon under Waters v. Churchill. It also
allows a reasonable judgment on the ultimate question whether the
employee's constitutional rights have been violated. The presence of
personal immunity does not, however, prevent the award of injunctive
relief, which can be especially important if the employee only seeks
reinstatement to her job, and it does not prevent the award of attorney's
fees.30 Immunity has its greatest effect in cases in which the employee
does not seek reinstatement and seeks damages and back pay as the
principal remedy.

Public employees can run this gauntlet of obstacles only in the clearest
cases: where their speech is obviously protected, the employer's interests
in suppressing it are minimal, and no reasonable judgment can be made
against them on any of the crucial issues in litigation. The long odds
against success in most cases must exercise a considerable deterrent effect,
leading most employees to refuse to speak out when it puts their jobs at
risk. Public employers suffer from no corresponding deterrence of
comparable magnitude. Their exposure to liability is minimal, leaving

27 Edelman v. Jordan, 415 U.S. 651 (1974).
28 Monell v. Dep't of Soc. Servs., 436 U.S. 658, 694-95 (1978).
29 Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).
30 E.g., 42 U.S.C. § 1988 (2000); Hensley v. Eckerhart, 461 U.S. 424, 435-36 (1983).
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them exposed mainly to the costs of litigation, the demoralizing effect that
it might have on other employees, and the publicity that attends judicial
proceedings. These ancillary risks are not negligible, but they do not
approach the risks to livelihood that a dismissed public employee faces.

Employees with alternative remedies under civil service laws or
whistleblower statutes are therefore likely to exploit them, instead of
resorting to a civil rights action. Consequently, many of the disputes over
free speech in the workplace remain invisible from a First Amendment
perspective because they are resolved as claims over good cause for
disciplinary actions. Thus the federal civil service laws protect all federal
employees in the competitive civil service (and many outside it) after they

31have served a probationary term of employment. In general, action can
be taken against them only for good cause 32 and they are explicitly
protected from retaliation for engaging in various forms of protected
expression. 33 The burden of proof is on the employing agency to justify
any adverse action34 and the right to appeal is confined mainly to
employees, not the employing agency. Employees also have multiple
opportunities to contest decisions against them, at the employing agency or
by the Merit Systems Protection Board.35 These statutory remedies are
sufficient to protect their constitutional rights, so much so that the Supreme
Court has denied covered employees any claim directly under the First
Amendment.36 Civil service employees of state and local government
receive similar protection, although it necessarily varies from one
jurisdiction to another,37 and unlike their federal counterparts, they retain
the right to bring a federal civil rights action despite the existence of
remedies under state law.38 The pattern overall is one of great complexity,
with technical issues of coverage intertwined with special procedures and
remedies.

31 HAROLD J. ASHNER, REPRESENTING THE AGENCY BEFORE THE MERIT SYSTEMS PROTECTION
BOARD: A HANDBOOK ON MSPB PRACTICE AND PROCEDURE 102-03 (1997); ROBERT G. VAUGHN,
MERIT SYSTEMS PROTECTION BOARD: RIGHTS & REMEDIES §§ 11.02, 12.02 (1995 & Supp. 2007).

32 5 U.S.C. § 7513(a) (2000) ("only for such cause as will promote the efficiency of the service").
33 5 U.S.C. §§ 2301(b)(9), 2302(b) (2000).
" 5 U.S.C. § 7701(c)(1)(A), (B) (2000) (decisions based on unacceptable performance must be

supported by "substantial evidence" and other decisions by a "preponderance of the evidence").
31 Id. §§ 7701(a), 7703(a). The Office of Personnel Management has limited rights to intervene

before the Merit Systems Protection Board in significant cases. Id. §§ 7701(d)(1), 7703(d).
36 Bush v. Lucas, 462 U.S. 367, 390 (1983).
37 JOSEPH R. GRODIN, JUNE M. WEISBERGER & MARTIN H. MALIN, PUBLIC SECTOR EMPLOYMENT:

CASES AND MATERIALS 70-75 (2004). These laws often are extended, in one form or another, to
tenured teachers in public schools and universities. Id. at 75-79.

38 Patsy v. Bd. of Regents, 457 U.S. 496 (1982) (claim of discrimination by applicant for
employment).
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Whistleblower laws add another layer of complexity to the statutory
remedies available to public employees. Some of these laws protect only
federal employees, such as the Whistleblower Protection Act. 39 This act
extends to any report of illegal activity or gross mismanagement. Other
laws apply to employees in the private sector, but concern only limited
forms of wrongdoing, such as discrimination under Title VII of the Civil
Rights Act of 196440 or financial fraud by a publicly traded company under
the Sarbanes-Oxley Act.41 These acts also establish special procedures,
such as resort to the Office of Special Counsel under the Whistleblower
Protection Act,42 or filing a charge with the Equal Employment
Opportunity Commission under Title VII. 43  Whistleblower laws for
employees of state and local government are even more varied. They
might receive protection under federal statutes, like Title VII, that apply to
private employees, 44 and they might receive an additional layer of
protection from state or local laws. No simple generalization can
summarize the variety of whistleblower laws that protect public
employees, from provisions on coverage of particular employees and
particular whistleblowing activities to special procedures for enforcement
and remedies.45

The only general conclusion that emerges from this complex of laws is
that the First Amendment takes its place as a residual protection for public
employees when no better remedy is available to them, chiefly under civil
service laws. Employees who can get the benefit of a good-cause standard
for discipline and discharge receive much greater relief under these statutes
than they do by bringing claims under whistleblower statutes or directly
under the First Amendment.46 For reasons such as these, Cynthia Estlund
has concluded that government employees do and should receive far

'9 5 U.S.C. § 2302 (2000). See generally DANIEL P. WESTMAN & NANCY M. MODESITT,
WHISTLEBLOWING: THE LAW OF RETALIATORY DISCHARGE (2d ed. 2004).

40 42 U.S.C. § 2000e-3(a) (2000).
41 18 U.S.C. § 1514A (Supp. IV 2004).
42 5 U.S.C. § 1212 (2000).
4 42 U.S.C. § 2000e-5(b) (2000).
44 Id. § 2000e(a), (b) (2000) (defining covered employers to include state and local government).
45 For a brief summary of whistleblower statutes, see STEVEN L. WILLBORN ET AL., EMPLOYMENT

LAW: CASES AND MATERIALS 149-58 (2006).
46 In a survey of reported decisions of the Merit Systems Protection Board over the last twenty-five

years, Paul Secunda has found none that were based expressly on the First Amendment rights of federal
employees. Secunda, supra n.3, at 3. He has, however, found that about a quarter of these decisions
avoided adjudicating the constitutional claim by deciding in favor of the employee on other grounds.
Id. at 23 n.188. He also fails to consider the large number of cases before the Merit Systems Protection
Board that are settled, almost 60% of cases that are not dismissed for lack of jurisdiction or
untimeliness. MERIT SYSTEMS PROTECTION BOARD, FISCAL YEAR 2006 ANNUAL REPORT at 23 (2007)
(59.3% of cases not dismissed are settled).
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greater protection under the Due Process Clause than under the First
Amendment, when they are given a property right in their jobs by requiring
good cause for any discharge or discipline against them.47  Employees
with civil service protection are in a defensive position, in which the
employer carries more of the burden of proving that the action taken
against them was justified, rather than in an offensive position in which
they bear most of the burden of proof. Employees who are protected by
whistleblower laws alone have a very poor track record in obtaining relief,
like private employees under the Sarbanes-Oxley Act, who lose over 90%
of their cases, even though the statute was drafted to minimize the burden
of proof imposed upon them.48

Against this statutory background, the remedial hurdles faced by First
Amendment plaintiffs in civil rights actions take on an entirely different
complexion. The same tension between free speech and management
discretion found throughout civil service and whistleblower laws also
permeate civil rights actions. The obstacles to recovery in these actions
represent just one set of technicalities, imposed mainly by way of judicial
decisions, among many others created by a variety of statutes and
regulations. Whoever has the burden of overcoming these obstacles-
either the employee without civil service protection or the public employer
who seeks to discharge an employee with such protection-is the party
most likely to lose. Even if the party with this burden prevails, the victory
might prove to be Pyrrhic: the cost of litigating the claim to a successful
conclusion might outweigh the benefits obtained, especially as compared
to finding another job, or more commonly, avoiding the activity that gives
rise to the litigation in the first place. Either employees avoid expression
that might elicit retaliation or employers avoid adverse actions that might
contravene civil service protection.

The ideal of uniform enforcement of the First Amendment without
interfering with the legitimate needs of management appears so far to have
eluded the courts. They have offered, instead, grand pronouncements
about abstract rights that hardly ever generate actual relief, or alternatively,
broad declarations of the prerogatives of management. A better course
would be to focus on those cases in which protection of employee speech
is most likely to be necessary. These are cases in which the employer has

47 Cynthia L. Estlund, Free Speech and Due Process in the Workplace, 71 IND. L.J. 101, 124-29
(1995).

48 Richard E. Moberly, Unfulfilled Expectations: An Empirical Analysis of Why Sarbanes-Oxley
Whistleblowers Rarely Win, 49 WM. & MARY L. REv. 65, 67-74 (2007); D. Bruce Shine, Pity the SOX
Whistleblower; Pity the SOX In-House Counsel Whistleblower, 58 LAB. L.J. 228 (2007).
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no real management interests that justify more onerous regulation of
employee speech than the speech of citizens generally; and in cases in
which the employer has such interests, but does not consistently assert or
implement them, to justify adverse action against an employee who speaks
out. Such an analysis would make the degree of First Amendment
protection turn on the operational needs of the employer, taking an
institutional approach like that advocated by some scholars.49

Nevertheless, even under this approach, the needs of the institution
alone are not dispositive. The First Amendment and the remedial structure
of civil rights actions create a constitutional floor that catches the most
egregious cases of government abuse. It could do more only if the burden
of proof were put upon the employer to justify any adverse action against a
complaining employee, in effect creating civil service protection without
civil service legislation and the intricate compromises that it entails. Such
legislation may be necessary, but it cannot be created out of constitutional
doctrine alone. The First Amendment must act with-not against-the
political process. Even if constitutionally protected speech is limited to
whistleblowing about the most egregious instances of government abuse, it
still performs the crucial function of calling such deficiencies to the
attention of the political process. It provides the checking function
necessary to support, among other measures, greater protection for the
speech itself of public employees.

C. The Pickering Balance in Remedial Perspective
Even before Garcetti, the Pickering balance was almost always struck

in favor of the employer.50 The employee's side of the balance, limited to
interests in speech. on matters of public concern, rarely plays a decisive
role. Even when it results in a finding in favor of the employee, it can still
be defeated by employer defenses on the issue of causation and qualified
immunity, which also protect managerial interests in controlling the
workplace. These interests can be found in any case in which an employee
challenges an employer's authority. The countervailing interests in free
speech on matters of "public concern," if taken literally, are equally
pervasive, since the operation of any public employer is, or should be, of
concern to the general public. In fact, as appears in the next part of the
article, "public concern" does not accurately capture the range of protected

49 Notably, Frederick Schauer. E.g. [Frederick Schauer, Comment, Principles Lnstitutions Lbnd the
First Amendment, 112 HARv. L. REV. 84, 106-18 (1998).

50 Estlund, supra note 47, at 124-28.
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speech, which depends on whether the protection is primarily of the
employee's own interest in free expression or the public's interest in
discovering government misconduct. The Pickering balancing test turns
out, upon examination, to be an illusory balance between poorly defined
interests.

With all of these difficulties attendant upon a balancing test, it is worth
considering why one might have been adopted in the first place. When
Pickering first recognized that public employees had some rights to free
speech, it was not clear exactly what they were. A standard that
considered all the interests involved and balanced them against one another
had the dual advantage of including all the relevant considerations and
allowing them to be refined in subsequent cases. At some point, however,
it is necessary to consider "justificatory descent" from the abstractions of a
general balancing test to more concrete legal rules. 51 The failure to make
this transition reveals that the underlying problem was not properly
formulated in the first place: as a single, large, intractable issue rather than
several discrete and more manageable components.

Different forms of expression in different circumstances can support a
bewildering array of different rules. These, in turn, are symptoms of a
deeper problem: the difficulty of reconciling and adjusting the freedom of
employees to speak with the need for employers to manage. Public
employees cannot be allowed to say just anything in any circumstance,
especially on matters of public concern. So much of what they do involves
expression-from public statements to internal memos-and so much of
that is on matters of public concern-from the overall goals of a public
agency to how those goals are implemented-that it cannot be immunized
from employer control. Conversely, the checking function of employee
speech cannot be confined to a short list of topics on which public
accountability has proved to be important in the past. New questions about
the operation of public agencies arise all the time and employee speech
may be necessary to bring them to the attention of the public. It would be
a rash judgment that dispensed entirely with public monitoring of potential
problems only because they were as yet unanticipated.

These conflicting impulses in protecting or limiting the speech of public
employees explain the durability of the Pickering balancing test. They do
not explain its erosion in decisions like Connick and Garcetti, which
preempt any need to engage in balancing by drastically restricting the

51 See RONALD DwORKIN, JUSTICE 1N ROBES 53-57 (2006) (arguing for the contrasting movement
of"justificatory ascent" from rules of "local priority" in hard cases).
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range of protected speech. The obvious explanation for this development
lies in the uncertainty and the attendant cost of balancing, which must be
initiated anew for each case that is litigated and whose results must be
anticipated for any case that is not. The result in any particular case
becomes predictable only if it precisely resembles an earlier case in which
constitutional protection has been afforded or denied. As a result,
employees cannot easily ascertain what speech is protected, deterring them
from speaking at all; and on the employer's side, supervisors cannot know
when they are free to impose managerial discipline, without facing the
prospect of second-guessing by the judiciary or exposure through litigation
of the very information it seeks to control. Throwing all these conflicting
interests into an unstructured balancing process threatens the ability of both
employees and employers to act upon those interests. Neither individual
employees nor their supervisors are likely to be schooled in the nuances of
First Amendment law and both might be risk averse for different reasons:
employees because their jobs are at stake and their supervisors because
they do not want to bear the costs of litigation. Even if the defendant wins
most cases, the supervisors might bear the brunt of making the defendant's
case.

This lack of structure constitutes the overriding defect in how the free
speech rights of public employees currently are framed. The hard cases
typically reduce to a direct conflict between incommensurable rights: on
the part of the employee to talk about what goes on at work and on the part
of the employer to control it. As Professor Estlund has noted, this conflict
cannot be resolved by appeal to the rights of public employees as "private
citizens., 53 The latter do not have access to the same information about the
operation of public agencies as public employees. They also lack any
constitutional protection for free speech at places of private employment.
The analogy between public employees and private citizens has force only
in identifying easy cases: those in which the employer can assert no
significant interest in managerial control. In the hard cases, it succeeds
only in generating equal and opposite interests on both sides. Perhaps in
order to avoid this standoff, the Supreme Court dispensed with the need for

52 For criticism of a balancing approach in other aspects of First Amendment law, see Lillian R.

BeVier, Rehabilitating Public Forum Doctrine: In Defense of Categories, 1992 SUP. CT. REV. 79.
53 Cynthia Estlund, Harmonizing Work and Citizenship: A Due Process Solution to a First

Amendment Problem, 2006 SUP. CT. REV. 115. The same would be true if the employee's speech was
on a matter of public concern outside the employing agency, so long as it triggered a legitimate
managerial interest of the employer. For instance, if the employee's duties concerned investigating
wrongdoing outside the employing agency, speech on that subject could not be treated as speech of a
private citizen but would fall within the analysis in Garcetti.
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balancing in cases like Garcetti, in which the employer's interest in
controlling discussion of pending litigation was both manifest and
important.

If a lack of structure is the correct diagnosis of the problem, then the
solution lies in more clearly defining the opposing interests and the
relationship between them. This task, undertaken in the succeeding parts
of this article, does not justify existing law so much as reveal what can be
learned from it. Developing the relationship between these opposing
interests opens the way to making the Pickering balance more definite and
ultimately to displacing it with a set of clearer rules.

II. INDIVIDUAL AND COLLECTIVE INTERESTS 1N FREE SPEECH:

THE MISCONCEIVED SIGNIFICANCE OF PUBLIC CONCERN

Existing law frames speech on a matter of "public concern" as a
precondition for any degree of protection under the First Amendment; it is
a necessary, but not sufficient, condition for protection. This way of
framing the issue distorts the meaning of "public concern" as it is
ordinarily understood and gives it too prominent a role in determining the
scope of protected speech. It results in too little protection when public
employees just want to engage in free speech like other citizens, typically
on matters unrelated to their employment; and it gives too much when they
report inside information that the employer might nevertheless have good
reasons to keep confidential. In the former case, public employees should
receive the same degree of protection as "private citizens," but in the latter,
they are necessarily in a different position because they have information
gained in the course of their employment. Their privileged access to
information generates heightened interests on both sides of the Pickering
balancing test: in disclosure and in controlling information. Whichever
way this balance is resolved, it cannot be according to the principles of free
speech applicable to ordinary citizens.

A. Public Concern and Speech as a "Private Citizen"
The truism in the cases that public employees are free to speak as

"private citizens" more often functions in judicial opinions as a conclusion
than as a reason. A prominent example can be found in Rankin v.
McPherson,54 which involved the discharge of McPherson, a secretary in a
local sheriffs office, for a remark she made upon learning of an

14 483 U.S. 378 (1987).
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assassination attempt on President Reagan. She said that "if they go for
him again, I hope they get him." She sued, claiming that she was fired for
engaging in protected speech, and eventually prevailed on this claim in the
Supreme Court. A five-to-four majority analyzed the context in which she
spoke and found that her remark was part of a conversation generally
critical of the Reagan Administration and therefore touched on a matter of
"public concern., 55  The dissenters reached the opposite conclusion,
focusing on the remark itself and its callous and offensive rhetoric,

56endorsing violence as a form of political action. Both the majority and
the dissent also considered whether the public employer had a sufficient
interest in suppressing remarks of this kind, even those made in a casual
office conversation. They divided on this issue also, weighing the interests
in free speech and in management of the public workplace differently
under the Pickering balancing test.5 7

The question of "public concern" was only preliminary to this issue,
although it appeared to be decisive because it determined what went into
the free speech side of the balance. Yet this appearance is misleading.
Neither the majority nor the dissent took the test of public concern literally.
If they had, they would have had to acknowledge that expressing hope for
the success of an assassination attempt does address a matter of public
concern, but one that did not help, but hurt, her First Amendment claim.
On a literal interpretation of "public concern," this feature of her remark
was part of the problem, not part of the solution. No matter how figurative
and sarcastic her remark was, she endorsed assassination as a tolerable
method of removing President Reagan from office.

Of course, the First Amendment imposes no such restraint upon
ordinary political debate, allowing violent rhetoric (so long as it remains
only rhetoric) within the category of protected speech. As all of the
justices agreed, ordinary citizens could make the same remark as the public
employee in this case without fear of government reprisal. Hoping that an
assassination attempt might be successful is not a crime (as distinguished
from threatening or inciting the same). The ordinary principles of free
speech would have fully protected McPherson in her capacity as a private
citizen.

Simply to characterize the employee's remark as one in her private
capacity, however, is to ignore everything in her public capacity that might

" Id. at 386.

56 Id. at 396-98 (Scalia, J., dissenting).
57 Compare id. at 388-91 (majority) with id. at 398-400 (Scalia, J., dissenting).
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limit her rights under the First Amendment. A revealing sentence in
Justice Powell's concurring opinion captures the contradiction exactly:

If a statement is on a matter of public concern, as it was
here, it will be an unusual case where the employer's
legitimate interests will be so great as to justify punishing
an employee for this type of private speech that routinely
takes place at all levels in the workplace.58

The "private speech" that Justice Powell found in this case fits uneasily
with the requirement of "public concern." What appears to make all the
difference is the scope of the "employer's legitimate interests." If
McPherson's speech really were private, then the employer would have no
interest in regulating it.

The uncertainty that lingers over Rankin concerns the presence of any
employer interest at all. Perhaps a sheriffs office as a branch of law
enforcement should take seriously the endorsement of illegal activity, no
matter how thoughtless, by its employees.59 To be sure, McPherson held
the title of deputy magistrate, but her job was simply as a secretary. As the
majority in Rankin saw the effect of McPherson's remark, "there is no
evidence that it interfered with the efficient functioning of the office., 60

Many subsequent cases, among them Garcetti, concern the rights of
employees in law enforcement. Prosecutors and police officers apparently
do not have full civil service protection, which forces them to rely upon
civil rights actions to protect their rights to free speech. By the same
token, they are also subject to heightened employer interests in discipline
and confidentiality. 61 Even this interest cannot be taken at face value, and
Rankin correctly examined the exact nature of McPherson's job to
determine the extent of her employer's managerial interest. The Court

" Id. at 393.

59 For a similar case in which employer interests were present, see Blacknan v. New York City
Transit Auth., 491 F.3d 95, 99-100 (2d Cir. 2007) (per curiam). The employee there said that
supervisors in the agency "deserved what they got" when they were shot by another employee. The
employer's interests in workplace safety made his speech unprotected.

6 483 U.S. at 389. The dissent, needless to say, saw the case differently and relied upon the
employer's overall interest in maintaining morale among its employees and its reputation among the
public. Id. at 399401 (Scalia, J., dissenting).

61 Kelley v. Johnson, 425 U.S. 238, 247 (1976) (upholding regulation of police officers'
appearance as rationally based). A multitude of decisions in the lower courts have restricted free
expression of law enforcement officers for this reason. E.g., Piscottano v. Murphy, 511 F.3d 247, 276-
78 (2d Cir. 2007); Nixon v. City of Houston, 511 F.3d 494, 500-01 (5th Cir. 2007); Curran v. Cousins,
509 F.3d 36, 49-50 (1st Cir. 2007).
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correctly focused on the question of whether the employer could place
anything in the balance opposite the interest in free expression, not on
whether McPherson's remark was on a matter of public concern.

A simple variation on the facts of Rankin makes this clear. Suppose
that McPherson had spent her free time writing novels and suppose she had
been fired for this reason. This was the gravamen of the employees'
complaint in United States v. National Treasury Employees Union,62 which
concerned a statute prohibiting executive-branch employees from receiving
any form of compensation for speeches or articles, no matter how unrelated
to their employment. The Supreme Court struck this restriction down as
overbroad, concluding that "[t]he speculative benefits the honoraria ban
may provide the Government are not sufficient to justify this crudely
crafted burden on respondents' freedom to engage in expressive
activities. 63  Although the Court acknowledged the legitimacy of a
narrower prohibition, it refused to limit the lower court's injunction in this
way, instead confining the injunction's benefits only to the named
plaintiffs, none of whom held a high position within the government. 64 As
to these employees, the Court did not hold that the requirement of public
concern was satisfied. In the absence of a narrowly framed statute, it was
not applied at all.65 If the employer's legitimate interests are minimal, then
the First Amendment protects public employees to the same extent-no
more and no less-than private citizens. Since the latter are free to speak
on matters that are not of public concern, so are the former.

B. The Limited Significance of Public Concern
A case that reached the opposite conclusion from Rankin is City of San

Diego v. Roe,66 a unanimous decision denying protection to a police
officer's off-duty speech in producing pornographic videos. He filmed
himself stripping off his police uniform and masturbating, and he marketed
his videos on eBay under the username "Code3stud@aol.com." His
supervisor ended up viewing one of his videos (apparently as part of his
own search for police equipment) and recognized him. Although Roe did
not wear an official uniform in his videos, he did offer police equipment
for sale there, including official uniforms of the San Diego Police
Department. When ordered to cease production and sale of his videos, Roe

62 513 U.S. 454 (1995).
63

1 d. at 477.
6 Id. at 477-79.
65 See id. at 467.
66 543 U.S. 77 (2004) (per curiam).
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only partially complied, leaving a price list for his videos as part of his
seller's profile. He was then discharged, and he brought suit, alleging a
violation of his First Amendment rights.

In a considerable understatement, the Court concluded that his speech
did not address a matter of public concern and so did not trigger the
Pickering balancing testy. As a matter of logic, this conclusion would
remove any need to consider the employer's interests in preventing Roe's
speech. Yet the Court twice emphasized the interests that could be
asserted by the employer, first, in distinguishing National Treasury, and
again at the very end of its opinion.68 As the Court emphasized, "Far from
confining his activities to speech unrelated to his employment, Roe took
deliberate steps to link his videos and other wares to his police work, all in
a way injurious to his employer., 69 It followed that it was not of "concern
to the community as the Court's cases have understood that term" precisely
because it "was detrimental to the mission and functions of the
employer." 70 "Public concern" enters into the analysis not in the ordinary
sense, as a description of the plaintiff's remarks, but in a technical sense
that takes into account its impact on the employer's operations.

This Pickwickian use of "public concern" obscures the main
contribution that the analogy to private citizens can make to the rights of
public employees. When employee speech fails to implicate any
significant interest of the employer, employees should be treated just like
private citizens. They can speak, whether or not on an issue of public
concern, in exactly the same circumstances as a private citizen can. In
cases such as this, there is no need to distort the category of "public
concern" when the absence of countervailing employer interests makes it
unnecessary to do so. The truly difficult cases involve an assessment of
the employer's interests: whether they are legitimate in regulating speech
and whether they are a significant element in the employer's operations .
Public concern, although nominally on the employee's side of the balance,
turns out to be crucial in answering these questions.

The same analysis applies to Connick v. Myers,72 the first case denying
protection to the speech of a public employee because it failed to address a

67 Id. at 84.
68 Id. at 81, 84.
69 Id. at 81.
'0 Id. at 84-85.
71 For instance, another case has extended Roe, probably too far, to prohibit a police officer from

running a pornographic website, partly because his identity as a police officer might become known.
Dible v. City of Chandler, 502 F.3d 1040, 1046-49 (9th Cir. 2007).

" 461 U.S. 138 (1983).
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matter of "public concern." In that case, as recounted earlier, the plaintiff
circulated a questionnaire to other staff members in the district attorney's
office in New Orleans, where she worked as an assistant prosecutor. As
the majority opinion characterized her questionnaire, it was concerned
almost entirely with issues of internal office administration and employee
morale, issues that the plaintiff herself had raised in opposing her own
transfer to a new position in the office.73 According to the majority, she
could not transform her individual grievance into a matter of public
concern, despite the obvious public interest in the operation of the district
attorney's office.

To presume that all matters which transpire within a government office
are of public concern would mean that virtually every remark-and
certainly every criticism directed at a public official-would plant the seed
of a constitutional case. While as a matter of good judgment, public
officials should be receptive to constructive criticism offered by their
employees, the First Amendment does not require a public office to be run
as a roundtable for employee complaints over internal office affairs.74

This reasoning invokes the government interest in managing the
workplace, both in describing what speech is of public concern and in
drawing out the consequences of a finding to this effect. In both respects,
it is the need to insulate the employer's managerial judgment from judicial
scrutiny that is determinative. The majority does occasionally reason from
a description of the disputed speech to the employer's interest in regulating
it, for instance, in the following passage: "When employee expression
cannot be fairly considered as relating to any matter of political, social, or
other concern to the community, government officials should enjoy wide
latitude in managing their offices, without intrusive oversight by the
judiciary in the name of the First Amendment." 75 But if the majority took
this reasoning literally, it would have had to concede the strength of the
dissent's argument that the internal operations and morale within the
district attorney's office can always "be fairly considered" as matters of
public concern.76 In the end, the majority opinion did not hold the content
of the questionnaire up against some ideal of public interest and discussion,
but instead assessed its disruptive effect on the operation of the district
attorney's office. This is the correct inquiry, but one the majority first
introduced in a roundabout way in determining what counts as a matter of

71 Id. at 140-41.
74 Id. at 149.
71 Id. at 146.
76 Id. at 159-65 (Brennan, J., dissenting).
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public concern.77 If it had proceeded directly to an analysis of the
employer's interests, it would have more directly revealed exactly what
was at stake: the district attorney's managerial interest in asserting control
over his office.

This consequence of the majority's reasoning becomes clear in its
analysis of the one part of the questionnaire that was held to address a
matter of public concern: the last question on whether employees felt
pressured to work on political campaigns. In applying the Pickering
balancing test to this question, the majority relied upon the same
considerations of managerial discretion that led to its conclusion that the
rest of the questionnaire addressed only issues of internal office
administration. The majority agreed with the district attorney's assessment
of the questionnaire as a "mini-insurrection" that arose from her individual
grievance and that disrupted working relationships within the office:
"When close working relationships are essential to fulfilling public
responsibilities, a wide degree of deference to the employer's judgment is
appropriate.,7 8 The dissent, just as in Rankin, took a different view of this
issue, aligning its finding of public concern with a less deferential
assessment of the employer's interests.79

Despite its prominence in Rankin and Connick, the role of "public
concern" is less than initially meets the eye. These cases focus on the
interests of the employee as speaker, leaving the interests of the audience
to play only a peripheral role. When the employer can offer some good
reason to restrict the employee's expression in the workplace, courts tend
to assimilate the actions of the public employer to those of a private
employer. The employee's self-expression can be done on her own time.
Conversely, where the employer has no interest in regulating the
employee's speech, it can be treated the same as the speech of a private
citizen. Whether it addresses a matter of public concern is largely
irrelevant to this inquiry, as the majority in Connick grudgingly
recognized. After elevating "public concern" into an independent
preliminary requirement, the Court conceded that it need not always be
satisfied: "We do not suggest, however, that Myers' speech, even if it did
not touch upon a matter of public concern, is totally beyond the protection
of the First Amendment." 80

77 As the dissent pointed out. Id. at 158-59.7
1Id. at 151-52.

79 Id. at 166-69 (Brennan, J., dissenting).
'old. at 147.

2008]

HeinOnline -- 24 J.L. & Pol. 151 2008



Journal of Law & Politics

III. EMPLOYER INTERESTS: LEGITIMATE AND ILLEGITIMATE, ACTUAL

AND ASSERTED

A finding of public concern is neither necessary nor sufficient for
protection under the First Amendment. As Justice Breyer observed in his
dissent in Garcetti: "Government administration typically involves matters
of public concern. Why else would the government be involved?"8

Everything turns instead upon the legitimate interests that can be invoked
by the employer. Addressing a matter of public concern is necessary only
if the employee's speech somehow triggers such a managerial interest. If it
does not, then the public employee should be protected on speech of purely
private concern just like any other citizen. If it does, however, the
employee's speech must address a matter of public concern, but it is not
guaranteed protection for this reason. The outcome depends upon the
existence and legitimacy of the employer's interests in regulating the
speech in question.

In cases involving matters of public concern, collective interests are to
be found on both sides of the Pickering balance: both in finding out how
government works and in managing it so that it does work. Public
employees may know more about the operations of the government than
ordinary citizens, but what they have to say about it is less a matter of
personal self-expression than a vehicle for conveying information to the
general public. Their private interest in free speech serves mainly an
instrumental role in safeguarding the public's interest in disclosure. Their
"leaks" may be the only means of bringing such problems to the attention
of the political process. The public has a genuine interest in learning about
the operation of public agencies: to monitor what the agency is doing, to
engage in informed public debate about its operations, and to hold public
officials accountable for its successes and failures. Conversely, the agency
itself has an obvious interest in using its employees and their information
for its own purposes. It may seek to control the information available to
them for a variety of reasons: to promote candid discussion within the
agency itself, to speak with one voice on disputed questions of policy, and
to protect individuals and firms with which it deals.

At a sufficiently high level of abstraction, it is impossible to reconcile
these interests, let alone for the judiciary to claim a special expertise in
doing so. Where disclosure would benefit the public, it also threatens to
damage the employer. Yet these opposed interests also generate trade-offs

8 Garcetti v. Ceballos, 547 U.S. 410, 448 (2006) (Breyer, J., dissenting).
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that are to some degree commensurable because they concern the overall
optimal level of government performance. Too little public monitoring,
with too much management discretion, can result in inefficiencies as easily
as the reverse. A closer look at each of these opposed interests holds out
the promise that each can be defined more narrowly and reconciled with
the other. In particular, the interests of the public in disclosure can be used
to refine the legitimate interests that employers can assert in controlling
employee speech. Public employers differ from private employers, who
are entirely outside the scope of the First Amendment, in answering
eventually to the public for their policies, operations, and effectiveness.
The checking function of the First Amendment justifies a corresponding
limitation upon management discretion, constraining the range of reasons
that an employer can offer for restricting speech. The public interest in
receiving information need not just be balanced against the employer's
opposing interests, but can be used to define and limit the legitimate
interests that the employer can assert.

A. The Speech in Pickering
The process of developing more determinate standards from the

Pickering balance can be illustrated on the facts of Pickering itself. As
recounted earlier, the plaintiff in that case, a high school teacher, was
discharged for sending a letter to the local newspaper disputing spending
decisions of the school district where he was employed. Some of the
statements in his letter were found to be false (or to have false
implications), but none was found to be intentionally or recklessly false.82

The letter also charged the superintendent of schools and the school board
with various forms of misrepresentation in seeking greater funding from
the public, particularly for athletic activities. The plaintiff neither worked
with the superintendent nor with the school board and the only disruptive
effects of his letter had to be inferred from the statements in the letter
itself.83 There was no independent evidence that the managerial interests
of the school district had been compromised. On these facts, the school
board was reduced to asserting only an interest in censoring debate over its
proposals for increased funding, an interest plainly illegitimate under the
First Amendment.84

82 Pickering v. Bd. of Educ., 391 U.S. 563, 574-75, 581-82 (1968).
3 Id. at 570-71.

'4 Id. at 569-75.
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Upon examination, there was nothing on the employer's side of the
balance to justify the plaintiff's dismissal. This conclusion had as much to
do with what the plaintiff said as with how he said it, minimizing any
claim of disruption beyond what could normally be expected from open
public debate. 5 Pickering turns out to be only a step away from cases, like
Rankin, in which the public employee speaks as a private citizen. In those
cases, it is the content of the employee's speech that creates the
resemblance to private citizen's speech. In Pickering, it is the "time, place,
and manner" which creates the resemblance.86 A public school teacher
knows more about the operation of the school system than an ordinary
citizen, but when he writes a letter to the editor complaining about school
expenditures, he is no different from a member of the public at large.
Employer interests in preventing "disloyalty" by their rank-and-file
employees cannot count as a legitimate management interest, any more
than it could count in regulating the speech of citizens generally. When the
resemblance to the speech of private individuals becomes attenuated, the
employer's interests become stronger and the case for protecting employee
speech becomes more problematic. In essence, this describes the situation
in Garcetti.

B. The Speech in Garcetti
Garcetti illustrates the same process working in the opposite direction,

to justify restrictions on employee speech. The prosecutor's speech
involved a serious, but nevertheless common, issue in criminal cases:
whether the prosecutor should rely upon a police officer's sworn
statements that were open to doubt. The plaintiff, Ceballos, challenged an
affidavit submitted by a police officer in support of a search warrant. After
intense internal discussions, Ceballos's supervisor decided to accept the
affidavit and the results of the search and to go ahead with the prosecution.
At a hearing on the search warrant, where Ceballos testified under

85 Justice White, who alone dissented in part from the decision, limited himself to arguing only that

false statements themselves, some of which admittedly could be found in the plaintiffs letter, furnished
sufficient ground for dismissal. 391 U.S. at 583-84 (White, J., concurring in part and dissenting in
part). Tellingly, however, he based this argument on general principles applicable to libel claims, not
on any arguments unique to public employment. He seemingly agreed with the majority that no
distinctive interests of the school district as an employer justified less protection for the employee's
speech than would ordinarily be available.

86 Reasonable restrictions on the "time, place, and manner" of speech must be content neutral. See]
e.g., Grayned v. City of Rockford, 408 U.S. 104, 115 (1972) (upholding such regulations).
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subpoena from the defendant, the court found the statements in the
affidavit to be true and to be sufficient to support the search.87

Ceballos was later transferred to a new position and denied a
promotion, prompting him to claim that he had suffered retaliation in
violation of the First and Fourteenth Amendments because he had
challenged the truthfulness of the officer's affidavit. The Supreme Court
rejected this claim because his speech had been made pursuant to his
official duties. The Court refused to second-guess his employer's
judgment about whether he had properly performed his duties. A contrary
rule, the Court reasoned, "would commit state and federal courts to a new,
permanent, and intrusive role, mandating judicial oversight of
communications between and among government employees and their
superiors in the course of official business." 88 Civil service protection
results in this kind, if not this degree, of oversight, but it requires a
legislative judgment about which employees and which employment
decisions it covers. So also does a balancing test, even if it eventually
comes out in the employer's favor. Much of what public employees do on
the job involves speech on matters of "public concern" on any literal
interpretation of that phrase. The Court therefore adopted a categorical
rule that excluded speech pursuant to official duties from any balancing at
all.

This conclusion might appear to be paradoxical because it turns
ordinary First Amendment principles on their head. The Court emphasizes
the "chilling effect" of the Pickering balancing test on the exercise of
management discretion rather than the "chilling effect" of management
discretion on the exercise of free speech. Criticism of Garcetti along these
lines has much to be said for it, but it begs the fundamental question
whether ordinary First Amendment principles should be applied at all in
this situation. Even the dissenters in Garcetti would have limited the
exercise of free speech in this situation to serious forms of wrongdoing:
fraud, bribery and deliberate violation of constitutional rights for Justice
Souter89 and violation of legal ethics rules with constitutional implications
for Justice Breyer.90 They would only have let the case proceed to the next
stage of the Pickering balance, with no guarantee that that balance would
come out in favor of the employee. The critics of Garcetti have, of

87 Garcetti v. Ceballos, 547 U.S. 410, 413-16 (2006).
81 Id. at 423-24.
89 Id. at 432-35 (Souter, J., dissenting).
90 Id. at 446-47 (Breyer, J., dissenting).
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necessity, made the same concession. 9  The employer's interests in
personnel management deflect any analysis of the employee's First
Amendment rights from those applicable to ordinary citizens.

The management interests asserted by the employer were not in what
Ceballos said, but in how he said it. Perjury by a police officer is
undeniably a matter public concern. The employer heard him out, but
disagreed with him, as did the court that considered the validity of the
search warrant. The problem, according to the employer, was with the
manner and substantiation of the plaintiff's charges of wrongdoing. 92 The
employer might well have been wrong in this judgment, but nothing in the
record of the case indicated that its interest was illegitimate: that
Ceballos's duties were artificially inflated to include speech on this issue
or that the employer was not actually concerned with relations with the
police. To infer that the employer's reasons are pretextual solely from the
fact that Ceballos was disciplined would diminish management discretion
to the vanishing point. Ceballos could not invoke disagreement as the sole
reason to cast doubt on the his employer's motives, but instead, would
have to supply some other reason to conclude that his employer had
punished him solely for expressing his disagreement, as he was duty-bound
to do.

The Court itself recognized that only genuine duties made a realistic
part of the job could be the basis for denying First Amendment protection.
Justice Souter, in his dissent, predicted that employers would expand the
job description of employees who are likely to speak out in order to
minimize their own exposure to liability.93 The majority responded by
limiting the significance of formal job descriptions, finding them neither
necessary nor sufficient to determine the scope of the employee's duties:
"The proper inquiry is a practical one. Formal job descriptions often bear
little resemblance to the duties an employee actually is expected to perform
.... ,94 This observation has implications beyond Justice Souter's concern
with artificially inflated job descriptions. It also bears upon how the
employer actually treats speech in the workplace.

A variation on the facts of Garcetti makes these implications plain.
Suppose that Ceballos had convincing evidence that the police officer had
lied and that this was a recurring problem in the police department. If
Ceballos had been disciplined in these circumstances, his employer could

91 Rhodes, supra note 3 at 1191; LoPilato, supra note 3, at 543; Note, supra note 3, at 281-82.

92 Garcetti]547 U.S. at 423.
93 Id. at 431 n.2 (Souter, J., dissenting).
94 Id. at 424-25.

[Vol.XXIV: 129

HeinOnline -- 24 J.L. & Pol. 156 2008



Beyond Balancing

still contend that it was only for speech pursuant to his official duties, but
this contention would not be convincing. His ostensible duties would
appear to be only a pretext for tolerating police misconduct. On these
facts, the employer's interests would have lost their legitimacy. Instead of
promoting the smooth functioning of the office, they would have been
transformed into promoting a cover-up.

Of course, even the most ethical and diligent district attorney might
well make mistakes in assessing police testimony. Management discretion,
like other forms of discretion, contemplates the possibility of mistakes.
Courts cannot try to correct all the mistakes that public managers make
without engaging in precisely the kind of judicial second-guessing that the
majority sought to avoid. It is only the clear cases of wrongdoing that
warrant concern. In the terms used in Garcetti, the evidence of
wrongdoing generates an inference that the employee's stated duties are, in
fact, a sham.95 Debates over the credibility of witnesses, police officers
among them, occur every day in a busy prosecutor's office. Subjecting
these discussions to judicial review, and insulating them from discipline,
would erode managerial control over the entire office. The district
attorney, whether elected or appointed, would lose much of the authority
conferred upon him as a politically responsible official.

Dismaying as the majority opinion in Garcetti might be to civil
libertarians, the dissenting opinions offer them little more consolation. The
dissenting justices would still limit protected speech to clear instances of
wrongdoing, which would, as a practical matter, require some
substantiating evidence to prove that the employee's charges were correct.
Otherwise, unprotected speech could be strategically joined with speech on
a protected subject matter, but without any evidentiary basis, in order to
insulate it from employer discipline. Departing from the per se rule of
Garcetti would not greatly enhance an employee's incentives to undertake
the risk that a court would ultimately agree with her on the magnitude and
support for the wrongdoing that she alleges. It would, instead, discard the
one undisputed benefit from Garcetti, which is the clarity of its rule that
speech pursuant to an employee's official duties is not protected. The
challenge posed by this decision is how to reconcile management
discretion protected by a per se rule with judicial scrutiny to determine
whether the prerequisites of the rule have been met.

2008]

HeinOnline -- 24 J.L. & Pol. 157 2008



Journal of Law & Politics

IV. MANAGEMENT DISCRETION AND JUDICIAL REVIEW

In an ideal world, specific rules would clearly distinguish between
protected and unprotected speech, and these rules would be as protective of
free speech as they were of the managerial prerogatives, giving both parties
clear notice of what was permitted and what was forbidden. Uncertainty
ex ante would be decreased for everyone, as would the risk of being
second-guessed ex post by the judiciary. Public employees would feel free
to engage in protected speech without any "chilling effect," and public
employers would feel free to exercise management discretion within
clearly marked boundaries. Much can be said for the certainty produced
by a set of definite rules, allowing employees to ascertain what they could
say and employers to know what they could do in response.

To go down this path, however, would require ever more precise rules
that accurately categorized a wide range of speech as protected or
unprotected. This approach confronts the difficulty, sooner or later, of
framing specific and easily administered rules to cover the many situations
in which public employees speak on matters both of immediate concern to
their employers and to the public at large. Doubts could not be
systematically resolved in favor of one side or the other because each is
deserving of equal consideration, a point recognized in the Pickering
balancing test by not giving any weight in advance to either of the interests
at stake. That kind of balancing, however, forces the parties to take their
chances that the court's evaluation of their conduct will be the same as
their own.

One way to repair the defects of a balancing test would be to refine the
analysis of what goes into the balance, instead of comparing a variety of
disparate considerations that are already in the balance. This approach still
entails a case-by-case analysis of the interests of the employee and the
employer, but with a greater chance that the balance will turn out to be
heavily to one side or the other. Unqualified balancing as in Pickering
might have made sense when the Supreme Court first recognized the free
speech rights of public employees, beginning tentatively by evaluating the
arguments for and against protection on the facts of each case. Starting
with a balancing test for this reason appears to be entirely acceptable.
Continuing with it after decades of decisions can only be regarded as a
disappointment. In its recent decisions, the Court has therefore rightly
sought to articulate clearer rules. These have, however, provided only an
imperfect guide to demarcating the line between protected and unprotected
speech.
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For the reasons stated in Part II, the distinction between speech on a
matter of "public concern" and speech that isn't should be abandoned
when public employees are in the same situation as private citizens: wheie
they do not threaten any significant interest of the government as employer
because they draw on no special knowledge as government employees or
take on any special role in speaking for the government. These cases
might involve speech of public concern or they might not. What unites
them is the high stakes for the employee's interest in free speech and the
low stakes for the public, either in learning what the employee has to say
or in promoting efficient management of public agencies. If the employee
is in no special position, the public can learn of her views from someone
else and the employer has no need to regulate the employee's speech. The
only relevant interest is the employee's in being treated like any other
citizen.

Cases like Rankin and National Treasury Employee's Union fit this
mold because the content of the employee's speech is indistinguishable
from that of ordinary citizens. So also do the cases involving union
organizing by public employees. As much as private employees, they have
the right to associate in a union and engage in related forms of collective
action, including speech protesting the general terms and conditions of
employment. 96 Pickering also conforms to a similar analysis, not because
of the content of the employee's speech but because of the forum in which
it was delivered. The employer cannot invite public comments from its
employees and then censor them only to allow those that are favorable. An
employer's rule about confidentiality and public comment on how it
operates must be content-neutral.97 A public employer cannot censor the
speech of its employees, just as the government cannot censor political
comments of the general public. This interest is predominantly an

96 Smith v. Ark. State Highway Employees, 441 U.S. 463, 464-65 (1979) (per curiam). For a
recent case recognizing protection for union speech, at least to the extent of denying summary
judgment, see Fuerst v. Clarke, 454 F.3d 770, 775 (7th Cir. 2006) (Posner, J.) (statement by union
official criticizing proposed changes in staffing). Such speech can, however, be limited by government
employers for the same reason that it is by private employers. Comrnc'n Workers v. Ector County
Hosp. Dist., 467 F.3d 427, 440 (5th Cir. 2006) (en banc) (union pin prohibited for uniformed hospital
employees).

97 Thus courts should not strain to find a management interest in regulating employee speech at a
public meeting. SeeE[.g., Mitchell v. Hillsborough County, 468 F.3d 1276, 1288-89 (1 1th Cir. 2006)
(county employee's personal attack on county commissioner was unprotected because not on a matter
of public concern and because employee filmed commission meetings). Public statements by high
officials are another matter, because of the employer's interest in speaking with one voice. See2Le.g.,
Descheni v. Bd. of Educ., 473 F.3d 1271, 1279 (10th Cir. 2007) (letter to the editor by school district
director of bilingual and Indian programs); City of Kokomo v. Kern, 852 N.E.2d 623, 630 (Ind. Ct.
App. 2006) (disruptive effect of public statements by fire department captain).
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individual one, guaranteeing public employees the same evenhanded
treatment as private citizens. It might also be conceived as part of the
public's interest in receiving unbiased information, but it is broader than
that, since it should not depend upon any showing that the public actually
needs the information in question or cannot get it from another source.

The contrasting cases are those in which "public concern" remains
relevant, but only because it shows up on both sides of the Pickering
balance: both in the public's right to know and the employer's right to
manage. Equal and opposite inferences can be drawn from its presence on
each side of the balance: supporting both increased protection and
increased regulation. The joint but inconsistent invocation of the category
of "public concern" cancels out its overall significance. In these cases, two
issues stand out: What kind of wrongdoing has the employee revealed?
And has the employer genuinely sought to prevent it? The first question
goes to the public's interest in learning of misconduct within the public
agency, while the second seeks to give some substance to Garcetti's
exemption for speech pursuant to an employee's official duties.

Analysis of these questions might not yield absolutely precise rules, but
it does form the basis for presumptions to guide decisionmaking by the
parties and the courts. In doing so, it might also alleviate the incongruity
of declaring speech "protected" in the analysis of liability but then denying
any relief at the remedy stage. Clearer rules up front would limit the resort
to defenses based on causation and immunity later. Inquiries into
causation would be easier if the distinction between protected speech and
legitimate interests of the employer were clearer, as would the
determination of qualified immunity based on reasonable beliefs about the
extent of protected speech. An employer and its supervisors could not
plausibly claim that they acted reasonably or for entirely legitimate
reasons when they retaliated against clearly protected speech. Conversely,
employees would not develop false expectations that they had a good claim
for full relief when they did not.

A. What Kind of Wrongdoing?
Not just any speech about the operation of a public agency deserves

protection. It might address a matter of "public concern" as ordinarily
understood, but it does not distinguish speech that occurs in routine
government operations from speech that serves the checking function of
democratic monitoring and control. Presumably, an informed public
would like to know everything relevant to an agency's operations, but
extending protection this far would severely compromise agency
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management. A check is necessary only for identifiable forms of
wrongdoing.

The cases have long fallen into discernible patterns of reported
wrongdoing, concentrating on race- or sex-based discrimination;
corruption and conflicts of interests; perjury, fraud, and other forms of
misrepresentation; and police misconduct. Often two or more of these
kinds of misconduct are bound up together. The common theme that
unites all of these cases is that the employee's allegations go beyond
simple mismanagement and involve the violation of independently
established norms that identify the conduct as wrongful. Only wrongdoing
of this magnitude should count. It comes already labeled, so to speak, as a
matter of "public concern," relieving the parties and the courts of the need
to make this judgment. Employees are aware of what speech might be
protected and employers are on notice to take it seriously, while the courts
can appeal to readily available standards to distinguish misconduct from
mismanagement.

Thus, in Givhan v. Western Line Consolidated School District,98 the
Supreme Court could readily conclude that a teacher's complaints about
racial discrimination were "a matter inherently of public concern." 99

Likewise, courts have protected complaints about such things as attempts
to fix traffic tickets, 00 or carrying an employee on rolls when he had never
appeared at work, 1 1 or police violation of individual rights.'0 2 In contrast
to these cases are a multitude of cases in which courts have denied
protection to purely personal grievances. 0 3 As in Connick, these involved
personnel matters which, apart from union representation, are entirely the
subject of managerial discretion.

After Garcetti, the wrongdoing reported by the employee has been
subsumed in the inquiry whether it fell within his official duties, as the
facts of that case illustrate. Ceballos's suspicion of police perjury was

9 439 U.S. 140 (1979).

99 Connick v. Myers, 461 U.S. 138, 148 n.8 (1983)
100 E.g., O'Donnell v. Yanchulis, 875 F.2d 1059, 1061 (3d Cir. 1989).
101 E.g., Sanders v. District of Columbia, 16 F. Supp. 2d 10, 13 (D.D.C. 1998).
102 E.g., See v. City of Elyria, 502 F.3d 484, 493-94 (6th Cir. 2007) (report to FBI protected as a

matter of public concern); Skehan v. Viii. of Mamaroneck, 465 F.3d 96, 106 (2d Cir. 2006) (complaints
of race discrimination, arrest without probable cause, and cover-up are protected).

103 E.g., Bailey v. Dep't of Elementary and Secondary Educ., 451 F.3d 514, 519-21 (8th Cir. 2006)
(dispute about how new evaluation policy applied to plaintiff); Hom v. Squires, 81 F.3d 969, 974 (10th
Cir. 1996) (grievance about leave time and letter of reprimand); Smith v. Frmin, 28 F.3d 646, 651 (7th
Cir. 1994), cert. denied, 513 U.S. 1083 (1995) (complaint about workplace smoke). This line of
reasoning becomes more questionable when it extends to conduct outside the work place, such as an
attempt by an employee to obtain her personnel files by filing a lawsuit. Altonen v. City of
Minneapolis, 487 F.3d 554, 560 (8th Cir. 2007).
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what brought his speech within his official duties. Many subsequent cases
have undertaken the same truncated inquiry into the nature of wrongdoing
reported by the employee: Was it within his duties to report within the
organization? If it was, there was no further need to inquire into its public
significance.10 4 Yet these cases hardly presuppose that just any complaint
would be entitled to protection. Instead they leave in place the previously
established limitations on employee speech that have gone under the
heading of "public concern."

This category, I have argued, should be redeployed to distinguish the
easy cases from the hard cases, the latter involving a genuine public need
for the employee's speech and a genuine interest of the employer in
regulating it. A necessary corollary to this inquiry is the evidence that the
employee can offer in support of reported wrongdoing. Otherwise, any
purely personal grievance could be allied with an unsubstantiated
complaint of government wrongdoing to support a First Amendment claim.
The cases after Garcetti rarely discuss this issue explicitly, for reasons
similar to those just mentioned. They concentrate on the scope of the
employee's duties rather than the importance of the employee's speech.
Yet such an inquiry must figure into any realistic account of whether the
employer genuinely imposed a duty upon the employee to engage in the
speech in question. An employer who disregards even the most serious
evidence of wrongdoing deprives the public of any means of remedying it,
either internally through its own procedures or externally through public
debate.

B. What Response from the Employer?
On an entirely formal interpretation, Garcetti just holds up the content

of what the employee said with the description of the employee's job. If
the two coincide, then the employer is entirely relieved of liability. As

104 Weisbarth v. Geauga Park Dist., 499 F.3d 538, 54446 (6th Cir. 2007) (statements to
management consultant were within implied duties of job); Williams v. Dallas Indep. Sch. Dist., 480
F.3d 689, 693-94 (5th Cir. 2007) (per curiam) (memorandum on mismanagement of athletic program
within duties of athletic director); Phillips v. City of Dawsonville, 499 F.3d 1239, 1241-43 (1 1th Cir.
2007) (per curiam) (reports of misuse of city funds within duties of city clerk); D'Angelo v. Sch. Bd. of
Polk County, 497 F.3d 1203, 1210-11 (1 1th Cir. 2007) (principal's comments on conversion of school
to charter status were within his official duties); Vila v. Padron, 484 F.3d 1334, 1339-40 (11 th Cir.
2007) (complaints by community college vice-president fell within scope of her duties).

Some of these cases touch on matters of academic freedom, although in circumstances in which the
teacher plainly goes beyond the scope of her course or subject matter. Mayer v. Monroe County Cmty.
Sch. Corp, 474 F.3d 477, 479-80 (7th Cir. 2007) (elementary school teacher took sides in class on Iraq
war); Piggee v. Carl Sandburg College, 464 F.3d 667, 670-72 (7th Cir. 2006) (cosmetology teacher
criticized homosexuality on religious grounds in college-run beauty salon).
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noted earlier, in his dissent Justice Souter questioned the wisdom of such a
broad exemption from liability, pointing out that employers could expand
the definition of their employees' duties to shrink the scope of their First
Amendment protection.10 5 Justice Kennedy, for the majority, disavowed
any such simple evasion by the employer.10 6 Having raised the question of
how genuine the employee's duties must be, the Court left open how that
question should be resolved.

The facts of the case itself left little reason to doubt that the employer
took seriously Ceballos's duty to raise issues of police truthfulness. The
only reason to doubt the employer's sincerity were Ceballos's charges of
retaliation. His allegations of wrongdoing by the police were rejected in
discussions within the district attorney's office and by the trial court. If his
suspicions had been better documented, as indicated earlier, the entire
nature of the case would have changed. It would have been much harder to
credit the employer's interest in preserving good relations with the police
department when it might have served only as pretext for tolerating police
perjury. The balance, on those facts, would have fallen wholly on the side
of free speech. So, too, if Ceballos had spoken outside the scope of his
job-related duties, as apparently occurred with respect to his testimony in
open court, which was not found to be the basis for any discipline against
him.

The employer's actual practice shapes the expectations of its employees
and therefore defines the legitimate interests that it can invoke in
regulating employee speech. It follows that courts must evaluate these
practices in general: how broad the employee's duties are, how they were
defined before, not after, the employee engaged in the speech in question,
and how responsive the employer was to reports of wrongdoing. An
employee who is punished for doing his duty essentially has no duty.
Evidence from the particular case goes into this evaluation, but does not
determine its outcome. Courts must begin with the facts of each case, but
in contrast to a balancing test, should not end there. So, if Ceballos had
convincing evidence of police perjury that had simply been ignored,
judicial reexamination of what his duties really were would have been
entirely appropriate. This inquiry, as discussed earlier, would have
required more than simple disagreement with the results of the district
attorney's own evaluation of his complaints. The test is whether the
employer follows its own practices and whether these serve legitimate

105 Garcetti v. Ceballos, 547 U.S. 410, 431 (2006) (Souter, J., dissenting).
M Id. at 424-25.
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ends, not whether the court agrees with the employer's ultimate
conclusions.

The resulting distribution of authority leaves the employer free to
decide how to regulate speech that is part of the agency's normal
operations, but allows the courts to determine whether serious charges of
wrongdoing have to be protected as a check on agency misconduct. An
instructive analogy can be found in remedies for certain forms of sexual
harassment. Under Title VII, if an employer has established effective
procedures for dealing with these claims, it has a complete defense when
the plaintiff fails to resort to them.10 7 The burden of proving this defense is
upon the employer, and a similar allocation of proof could be used to
determine the scope of the employee's duties. After Garcetti, this issue
usually enters the case as a defense: an issue raised by the employer to
deny protection to the employee's speech. This pattern in the cases could
be elevated into a rule on the burden of production, requiring the employer
to establish what the employee's duties were, or it could be used simply as
an inference. An employer who failed to present evidence on this issue
would not have made a convincing case of what the employee's duties in
fact were. Both rules reflect the fact that the employer is in a better
position than the employee to assemble evidence on this issue. Few of the
recent decisions turn on the burden of proof, but allocating it to the
employer would create incentives to clearly define what speech is part of
the employee's job well before the prospect of any litigation arises,
providing clearer notice to both parties of what they can and cannot do.

Even with such qualifications, Garcetti might provide little comfort to
employees contemplating the need to blow the whistle on their employers.
They would still face the risk of retaliation, with only a slight chance of
ever receiving adequate judicial remedies. Thus many cases are now
routinely dismissed because the employee's speech fell within the scope of
his official duties.'0 8 Yet even after Garcetti, some cases continue to find
speech to be protected and to closely examine the scope of the employee's
duties, 109 especially in the critical circumstance in which the employee
appeals beyond the agency itself' 10 Other decisions, in the immediate

107 Burlington Indus. v. Ellerth, 524 U.S. 742, 765 (1998); Faragher v. City of Boca Raton, 524

U.S. 775, 807-08 (1998).
'08 See supra note 104.
109 Davis v. McKinney, 518 F.3d 304, 311 (5th Cir. 2008); Marable v. Nitchman, 511 F.3d 924,

932-33 (9th Cir. 2007); Brammer-Hoelter v. Twin Peaks Charter Acad., 492 F.3d 1192, 1203-05 (10th
Cir. 2007) (finding sufficient evidence of some speech outside official duties of teachers to defeat
summary judgment).

"c Morales v. Jones, 494 F.3d 590, 598 (7th Cir. 2007) (deposition testimony of police officer);
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aftermath of Garcetti, found speech to protected under pre-existing law,
apparently because the scope of the employee's duties had not been briefed
by the parties or the court thought that the speech was plainly outside the
scope of those duties.' 1

A revealing, if troubling, case is Foraker v. Chaffinch.'1 12 The plaintiffs
there were three state troopers who complained about the operation of a
firing range that they were in charge of. Their particular concern was
exposure to lead from defects in the mechanism for retrieving expended
bullets at the range. Two of the plaintiffs actually suffered from elevated
blood levels of lead and all three sought to have the range closed down.
They submitted these complaints all the way up the chain of command and
then to the state auditor, with the eventual result that the firing range was
closed. The same complaints were the subject of an earlier action by one
of the plaintiffs, following his transfer to another position. That action
resulted in a settlement reinstating him to the job. In the current round of
the litigation, the plaintiffs were placed on "light duty" status after their
attorney released to a local newspaper a verbatim copy of their complaints
to the state auditor.

The Third Circuit, however, limited the case to their complaints within
the state agency and to the state auditor. The plaintiffs filed their action
before Garcetti and did not properly raise their attorney's statement to the
press thereafter. As the court analyzed the case, the plaintiffs' speech
within the agency easily fell within their duties to maintain and operate the
firing range, since reports about its safety problems were integral to the
operation of the range itself.'13 The attorney's statement to the press was
more problematic because it stood ambiguously between their duty to
report within the agency and the resort to alternative channels of

Lindsey v. City of Orrick, 491 F.3d 892, 897-900 (8th Cir. 2007) (report of violations of open meeting
law to city council not within duties of public works director); Casey v. W. Las Vegas Indep. Sch.
Dist., 473 F.3d 1323, 1332-33 (10th Cir. 2007) (reports to attorney general of violations of open
meeting law); Freitag v. Ayers, 463 F.3d 838, 853-55 (9th Cir. 2006).

' See v. City of Elyria, 502 F.3d 484, 493-94 (6th Cir. 2007) (report of police misconduct to FBI);
Murphy v. Cockrell, 505 F.3d 446, 450-53 (6th Cir. 2007) (campaign speech of deputy administrator
protected); Gunter v. Morrison, 497 F.3d 868, 872-73 (8th Cir. 2007) (lawsuit raising an issue of public
concern was protected activity); Reuland v. Hynes, 460 F.3d 409, 415-19 (2d Cir. 2006) (prosecutor's
criticism of murder prosecution); Modica v. Taylor, 465 F.3d 174, 180-82 (5th Cir. 2006) (letter to state
legislator criticizing employer); Scarbrough v. Morgan County Bd. of Educ., 470 F.3d 250, 256-57 (6th
Cir. 2006) (superintendent's speech on religion and sexual orientation before church audience); see
Dillon v. Morano, 497 F.3d 247, 251 (2d Cir. 2007) (report of police misconduct to FBI and prior
lawsuit conceded to be protected expression).

"12 501 F.3d 231 (3d Cir. 2007).
"3 The court also separately considered their denial of the right to petition under the First

Amendment, but found that it was subject to the same duty-imposed restrictions as their right to free
speech. Id. at 247.
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communication outside it. The court found their complaints to the state
auditor to be simply an extension of their duty to report up the chain of
command within the agency. Only because they had to report safety issues
to their superiors were they required to go beyond them to the state auditor.

The decision, as it stands, makes too much of formal organization and
lines of reporting and too little of the reason why the plaintiffs went
outside the agency. If the reason were that their complaints were not
being taken seriously, their duty to report safety problems within the
agency would have been exposed as a sham. Conversely, if they appealed
to the state auditor only because they disagreed with the considered
judgment of their superiors, there would have been no need for judicial
intervention to protect their speech. A formal reading of Garcetti and of
the employee's duty to report creates the risk that employees will be
punished for doing their duty. They will make reports as required by their
jobs, but then be disciplined when those reports are ignored, and the
employer will escape any liability, both for the conditions that elicited the
report and for attempting to cover it up.

The decision in Foraker did not squarely confront this problem because
it did not consider the disclosure of the plaintiffs' statements, through their
attorney, to the press.1 14 These were in apparent violation of an agency
rule requiring prior approval of any statement by a state trooper to the
press. The validity of this rule, as applied to disclosure of complaints to a
state official, might well be questioned, certainly in the absence of any
asserted reason for confidentiality. A similar uncertainty surrounds the
decision in Garcetti, which confined itself to statements made within the
district attorney's office, but not those in court or otherwise in public.
Presumably, employees cannot circumvent the holding in that case by
repeating everything they say in public statements. Nor can employers
extend this holding by adding duties to speak (or not to speak) to their
employees' existing duties. Here, as elsewhere, it is necessary to evaluate
the interest offered for the employer's rule with some skepticism. The
actual practice of the employer deserves a degree of deference, but only if
it is in pursuance of a legitimate goal. Hiding problems within the agency
from public view is not among them. The law enforcement context that
gives rise to so many of the existing decisions might support an enhanced

114 In a more recent decision, the Third Circuit held that testimony in court can constitute protected

speech, even if it falls within the plaintiff's duties as a public employee. Reilly v. City of Atlantic City,
532 F.3d 216, 226-32 (3d Cir. 2008).
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managerial interest in preserving the confidentiality of speech within the
workplace, 1t 5 but it must be proved, not simply asserted.

V. CONCLUSION

Over the last century, the free speech rights of public employees have
moved from none to some to a few, by way of rules to balancing and back
to rules. This course of decision, if it reveals nothing else, demonstrates
how treacherous it is define the scope of these rights. Too few rights leave
public employees as second-class citizens and the public itself uninformed
about how the government actually operates. Too many rights risk
paralyzing the operation of government itself as dissenting employees
claim their right to speak out against policies that they have a duty to
implement.

If the courts have not succeeded in systematically delineating these
rights, it is some consolation that the legislatures have not either. Although
many whistleblower statutes have been enacted on the federal and the state
level, they have created only a patchwork of protection that varies from
one subject and one kind of employer to another. Some of this legislation
is freestanding, applying to any charge of wrongdoing; some is ancillary to
substantive laws regulating other subjects; some applies only to
government employers; some applies also to private employers. Universal
coverage might be a specter that haunts employers who worry over when
and how they can discipline their employees, but it is a reality only for
employees covered by civil service laws.

Civil service laws offer protection of free speech only by protecting
much else besides: any conduct that does not amount to good cause for
discharge. The choice presented by such laws is stark: between broad
protection that puts the burden of proof on the employer or narrowly
tailored protection that puts the burden on the employee. The risk of
mistaken decisions is allocated accordingly. The checkerboard of civil
service and whistleblower laws provides a realistic baseline for assessing
the constitutional rights of public employees and how they are enforced
through civil rights actions. Full protection for free expression might be
frequently articulated as a goal, but it does not reflect current practice,
either as implemented by the legislature or by the courts. Where the
legislature, with far greater leeway to fashion compromises, has not
established a regime of simple rules that generally protect free expression,

"5 See supra note 61.
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the courts cannot be expected to step in and fashion constitutional doctrine
and civil rights remedies that succeed where legislation has failed.

Existing law may be disappointing but only because it is judged against
the baseline of First Amendment rights of private citizens, which confer a
general level of protection of expression that fairly puts the burden of
justifying restriction and regulation on the government. This model is
appropriate for public employees only when the government can advance
no significant managerial interest. When the employer can do so, the
crucial and more difficult inquiry involves the need for a public check on
internal government administration. In neither case should the content of
the employee's speech in addressing a matter of "public concern" make a
difference, except insofar as it aids in determining the managerial interests
that the employer can invoke. This inquiry should focus upon what the
employer has actually done, before the plaintiff has engaged in allegedly
protected speech, not what has happened afterwards, which might be
manipulated for purposes of litigation. The temptation to return to an
imponderable balance between free expression and managerial interests
should be resisted, as the Supreme Court recognized in Garcetti. The
Pickering balance, so far from being part of the solution, is part of the
problem. It allows the aspirations for free speech to be frequently voiced
but all too rarely implemented.

A more limited and more realistic goal is to identify those management
interests that actually and legitimately support government restrictions on
the speech of its employees. The legislature can, through whistleblower
statutes or civil service legislation, always grant broader protection to
government employees. From a remedial perspective, the role of the First
Amendment is to guarantee a minimum level protection that will
encourage public employees to speak out in the most egregious cases. The
checking function of the First Amendment preserves the possibility that
politically responsible officials will take appropriate action in these cases,
including the enactment of broader protection for employee speech itself.
Constitutional doctrine cannot guarantee that such action will be
forthcoming, but it must create the conditions that make it possible.
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