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AFFIRMATIVE ACTION UNDER THE
CONSTITUTION AND TITLE VII: FROM

CONFUSION TO CONVERGENCE

George Rutherglen*
and Daniel R. Ortiz**

Before 1984, the Supreme Court's decisions on affirma-
tive action were as notable for what they failed to decide as
for what they did decide. The Court had reviewed only a
handful of cases,' it had reached the merits in less than half
of these, and it had been able to muster a majority for an
opinion of the Court in only one.2 The Court had been re-
luctant, or unable, to engage in any systematic exposition of
the law of affirmative action. According to some scholars,
the divisions among the justices reflect the divisions within
American society over affirmative action, making any imme-
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1. Boston Firefighters Union, Local 718 v. Boston Chapter, NAACP, 461
U.S. 477 (1983); Minnick v. California Dep't of Corrections, 452 U.S. 105 (1981);
Fullilove v. Klutznick, 448 U.S. 448 (1980); United Steelworkers v. Weber, 443
U.S. 193 (1979); Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978);
DeFunis v. Odegaard, 416 U.S. 312 (1974)

2. United Steelworkers v. Weber, 443 U.S. 193 (1979).
This enumeration does not count cases upholding preferences in favor of In-

dians, which the Court has treated as discrimination in favor of quasi-sovereign
tribes, even if the preference benefits only Indians defined by ancestry. Morton v.
Mancari, 417 U.S. 535, 553-54 & n.24 (1974). These decisions are explicable, if
not justifiable, on the grounds that they often arise in geographical isolation, on
or near Indian reservations, and that Indians are a relatively small minority, which
comprised less than three percent of the population in 1980. U.S. BUREAU OF THE
CENSUS, STATISTICAL ABSTRACT OF THE UNITED STATES: 1986, at 24, 34 (106th ed.
1986).
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UCLA LA W REVIEW

diate, clear-cut resolution of this issue as undesirable as it is
difficult.

3

Since 1984, the Court has decided a series of cases on
affirmative action in employment. Although its internal divi-
sions over affirmative action remain as deep as ever, the
Court has answered a number of specific questions under
the Constitution and under Title VII of the Civil Rights Act
of 1964. 4 It has held that preferences in promotions can be
imposed by consent decree or adopted by voluntary action
of a public employer consistently with Title VII;5 that prefer-
ences that bump whites out of their jobs are permitted
neither by Title VII nor by the Constitution;6 but that other
preferences can be imposed as judicial remedies for egre-
gious discrimination. 7 In reaching these decisions, the
Court has moved uneasily to questions of detail and imple-
mentation without resolving fundamental questions of
principle.

In doing so, most of the justices have settled upon a
general, but seldom decisive, framework of analysis. Almost
from the start, the justices have agreed that both the statu-
tory and constitutional analyses of preferences should focus
on two factors: the burden that a preference places on inno-
cent employees, usually white, and the justification for a
preference as a remedy for past discrimination. 8  As ex-

3. J. WILKINSON, FROM Brown to Bakke, the Supreme Court and School Inte-
gration: 1954-1978, at 298-306 (1979); Calabresi, Bakke as Pseudo-Tragedy, 28
CATH. U.L. REV. 427, 427-31 (1979); Mishkin, The Uses of Ambivalence: Reflections on
the Supreme Court and the Constitutionality of Affirmative Action, 131 U. PA. L. REV. 907,
916-18 (1983).

Justice Antonin Scalia, the only law professor recently appointed to the
Supreme Court, entertained no such doubts. Scalia, The Disease as Cure, 1979
WASH. U.L.Q 147.

4. 42 U.S.C. §§ 2 00 0e to 20 0 0 e-17 (1982).
5. Johnson v. Transportation Agency, 107 S. Ct. 1442 (1987); Local No. 93,

Int'l Ass'n of Firefighters v. Cleveland, 106 S. Ct. 3063 (1986).
6. Wygant v. Jackson Bd. of Educ., 476 U.S. 267 (1986); Firefighters Local

Union No. 1784 v. Stotts, 467 U.S. 561 (1984).
7. United States v. Paradise, 107 S. Ct. 1053 (1987); Local 28, Sheet Metal

Workers' Int'l Ass'n v. EEOC, 106 S. Ct. 3019 (1986).
8. In Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978), for exam-

ple, five justices considered these factors highly relevant. Id. at 307-15, 319-20
(opinion of Powell, J.); id. at 356-62, 373-78 (Brennan, White, Marshall, and
Blackmun,JJ., concurring in the judgment in part and dissenting in part). In Ful-
lilove v. Klutznick, 448 U.S. 448 (1980), the two plurality opinions focused pri-
marily on these factors. Id. 473-75, 477-78, 480--92 (Burger, CJ., joined by
White and Powell, JJ.); id. at 517-21 (Marshall, J., concurring, joined by Brennan

468 [Vol. 35:467
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AFFIRMATIVE ACTION

pressed in the Court's latest decisions, the permissible bur-
den depends on the necessity, duration, degree, and form of
the preference, while the required justification concerns the
evidence of prior discrimination necessary to support it. A
preference must meet both requirements to be valid.

Such abstract and open-ended requirements have elic-
ited broad support only because they mean different things
to different justices, as the continued and often bitter dis-
sents in affirmative action cases reveal. The uncertain and
shifting meaning of these requirements has become both
more apparent and more significant as the composition of
the Court has begun to change. Justice Scalia, for example,
appears to be a more outspoken critic of affirmative action
than Chief Justice Burger, whose retirement led to Scalia's
appointment.9 The expectation that Judge Bork would have
taken a similar position added to the controversy over his
nomination. The standards articulated by the Court, even in
its most recent decisions, are likely to be reexamined soon
by a Court with changing membership.

One of the features most likely to be reexamined is also
one of the most troubling: the unexplained divergence be-
tween Title VII and constitutional standards. Preferences
voluntarily adopted by private employers fall outside the
constitutional restrictions on affirmative action because they
do not involve government action of any kind. They are
neither adopted by public employers, required by govern-
ment regulations, nor imposed or approved by judges. For
that reason, they do not constitute state action within the
scope of the Equal Protection Clause of the Fourteenth
Amendment or federal action within the scope of the corre-
sponding "equal protection component" of the Fifth
Amendment. They are subject only to Title VII. On the

and Blackmun, JJ.). Justice Powell's concurrence formalized the inquiry more
clearly along these lines. Id. at 495-99 (Powell, J., concurring). In United Steel-
workers v. Weber, 443 U.S. 193 (1979), the Court looked to two factors closely
related to these standards: whether the preference "unnecessarily trammel[s] the
interests of the white employees" and whether there was "a manifest racial imbal-
ance" in the composition of the work force suggesting prior discrimination. Id. at
208.

9. Compare Fullilove, 448 U.S. 448 (plurality opinion of Burger, C.J.) (uphold-
ing preference in award of construction contracts) withJohnson, 107 S. Ct. at 1471
(Scalia, J., dissenting) (arguing that preference by public employer violates Title
VII).

1988] 469

HeinOnline -- 35 UCLA L. Rev. 469 1987-1988



UCLA LAW REVIEW

other hand, preferences voluntarily adopted by public em-
ployers, as well as preferences imposed or approved by
courts, are subject to both Title VII and the Constitution.
This difference in coverage explains some of the doctrinal
confusion. To the extent that constiiutional standards are
stricter than those of Title VII, voluntary preferences
adopted by private employers will be treated differently
from all the others.

Still, this difference in coverage is not the greatest
source of confusion. It is in those cases subject to both statu-
tory and constitutional requirements that the divergence be-
comes most troubling. A public employer adopting a
voluntary preference or a court imposing or approving a
preference must comply with whichever requirements are
stricter. This overlap in coverage causes confusion because
the constitutional and statutory standards not only diverge
but diverge differently in different contexts. Sometimes the
Title VII standard will be stricter than the constitutional one
and sometimes weaker. And at no point are they ever cer-
tain to be exactly the same.

Although much has been written about the justification
in law and policy for affirmative action, the divergence be-
tween the Supreme Court's treatment of the statutory and
constitutional issues has largely escaped notice. This diver-
gence is all the more puzzling because both the statutory
and the constitutional standards for affirmative action have
the same basis in specific prohibitions against discrimination
and in general principles of racial and sexual equality. De-
spite the complexity of its provisions, the main purpose of
Title VII is clear enough: like other titles of the Civil Rights
Act of 1964, it was designed to extend the constitutional
prohibition against discrimination from public to private ac-
tion. 10 As it was subsequently interpreted, Title VII ex-
tended the constitutional prohibition in other directions as
well: most significantly, from intentional discrimination to
neutral practices with disparate impact.'' It is just this dif-

10. Gold, Griggs' Folly. An Essay on the Theory, Problems, and Origin of the Adverse
Impact Definition of Employment Discrimination and a Recommendatiol for Reform, 7 IN-
DUS. REL. L.J. 429, 567-78 (1985).

11. Compare Griggs v. Duke Power Co., 401 U.S. 424 (1971) (liability for dis-
parate impact under Title VII) with Washington v. Davis, 426 U.S. 229 (1976)
(liability only for intentional discrimination under the Constitution).

470 [Vol. 35:467
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AFFIRMATIVE ACTION

ference between Title VII and the Constitution, however,
which provides the most promising means of linking them
together as they apply to voluntary preferences. If, as we ar-
gue, the evidence necessary to support voluntary affirmative
action under Title VII must approximate a prima facie case
of disparate impact, then it would also support voluntary
government action under the Constitution to remedy past
discrimination. It would support similar treatment of volun-
tary private and public preferences under both Title VII and
the Constitution.

Parts I, II, and III of this Article develop the existing
standards for particular forms of affirmative action from the
most recent decisions of the Supreme Court. Part I dis-
cusses the extension of United States Steelworkers v. Weber 12 to
consent decrees and to voluntary affirmative action by public
employers; Part II examines the statutory and constitutional
limits on the burdens that can be imposed on white employ-
ees; and Part III compares the evidence of past discrimina-
tion necessary to support court-ordered preferences under
both Title VII and the Constitution. As this exposition will
show, the permissible burden on white employees is uniform
for both voluntary and court-ordered preferences under
both Title VII and the Constitution. By contrast, the re-
quired justification differs depending on both of these vari-
ables. The evidence of prior discrimination necessary to
support a preference varies for voluntary and court-ordered
preferences and, at least in some situations, under Title VII
and the Constitution. In Part IV, we identify and discuss the
underlying reasons that might explain these variations. By
itself, no single reason fully explains, let alone justifies, all
the differences between the statutory and constitutional
standards. We argue instead that the distinction between
statutory and constitutional standards should be supplanted
by a distinction between voluntary and court-ordered prefer-
ences. This argument preserves the central insight in Weber,
into the need for special standards for voluntary affirmative
action, but without endorsing the artificial statutory purpose
which that decision attributes to Congress. We conclude
with a brief discussion of the prospects for convergence of

12. 443 U.S. 193 (1979).

1988]
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the existing standards. in a unified approach to affirmative
action in employment.

I. THE EVOLUTION OF UNITED STEELWORKERS K. WEBER

The decision in Weber was controversial, and remains
controversial, because of its novel interpretation of Title
VII. The Court held that a private, voluntary affirmative ac-
tion plan fell outside the anti-quota provision of Title VII,
which provides that "[n]othing in this title shall be inter-
preted to require" preferential treatment on the basis of
race, national origin, sex, or religion.' 3 The Court also con-
cluded that the plan fell outside the general prohibitions in
Title VII against considering race, national origin, sex, or
religion in employment.' 4 The Court held, in words that are
now familiar, that Title VII permits preferences which are
"designed to break down old patterns of racial segregation
and hierarchy" and which do not "unnecessarily trammel
the interests of the white employees." 1 5 The affirmative ac-
tion plan in Weber, an apprenticeship program in which half
of the positions were reserved for blacks, met these require-
ments. It was designed to increase the proportion of blacks
among the employers's skilled craft workers, which stood at
less than 2% despite the fact that 39% of the workers in the
local labor force were black.' 6 The Court took judicial no-

13. Civil Rights Act of 1964, Pub. L. No. 88-352, title VII, § 703(j), 78 Stat.
241, 257 (1965) (codified as amended at 42 U.S.C. § 2000e-2(j) (1982)) [hereinaf-
ter sections of Title VII will be referred to by section number followed by a cita-
tion to the U.S.C. section where it is codified.]. This section reads in full:

Nothing contained in this subchapter shall be interpreted to require
any employer, employment agency, labor organization, or joint la-
bor-management committee subject to this subchapter to grant pref-
erential treatment to any individual or to any group because of the
race, color, religion, sex, or national origin of such individual or
group on account of an imbalance which may exist with respect to
the total number or percentage of persons of any race, color, reli-
gion, sex, or national origin employed by any employer, referred or
classified for employment by any employment agency or labor or-
ganization, admitted to membership or classified by any labor organ-
ization, or admitted to, or employed in, any apprenticeship or other
training program, in comparison with the total number or percent-
age of persons of such race, color, religion sex, or national origin in
any community, State, section, or other area, or in the available work
force in any community, State, section, or other area.

14. § 703(a)-(d), 42 U.S.C. § 2000e-2(a)-(d) (1982).
15. 443 U.S. at 208.
16. Id. at 198-99.
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1988] AFFIRMATIVE ACTION 473

tice of pervasive discrimination against blacks in admission
to skilled craft positions, but without relying on any evi-
dence of discrimination by either the employer or the union
which had agreed upon the affirmative action plan.' 7 The
Court also found that the plan did not unduly burden white
employees because it would terminate when the proportion
of blacks among skilled craft workers approximated the pro-
portion of blacks in the local labor force, because white em-
ployees remained eligible for half of the positions in the
apprenticeship program, and because no white employees
were to be discharged and replaced by black employees.' 8

The Court based its holding on a controversial policy
against interference with the decisions of private employers
and labor unions. This policy has its roots, not in Title VII,
but in the National Labor Relations Act, 19 which creates a
structure for collective bargaining but leaves the parties to
set the terms and conditions of employment in negotiations
largely free from government interference.20 Contrary to
the Court's reasoning, this policy cannot be simply trans-
planted to a statute, like Title VII, which directly regulates
the employment relationship. Title VII contains, to the
point of redundancy, three separate prohibitions against dis-
crimination: by employers, by labor organizations, and by
joint labor-management committees. 21 These are the cen-
tral prohibitions in Title VII. They stand in the way of any
attempt to reason, as the Court tried to do in Weber, from
statements in the legislative history to the conclusion that
Title VII gives priority to preserving the autonomy of labor
and management. 22

An alternative rationale for the decision in Weber, pro-
posed by Justice Blackmun in his concurring opinion, 23 is
that employers and unions must be allowed some leeway for
affirmative action in order to avoid liability under the theory
of disparate impact under Title VII. According to this the-
ory of liability, a plaintiff need only prove that a disputed

17. Id. at 198 n.1, 208-09, nn.8, 9.
18. Id. at 208-09.
19. 29 U.S.C. §§ 141-69 (1982).
20. See infra note 154 and accompanying text.
21. § 703(a), (c), (d), 42 U.S.C. § 2000e-2(a), (c), (d) (1982).
22. 443 U.S. at 206-07.
23. Id. at 209-11 (Blackmun, J., concurring).
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employment practice has an adverse impact upon members
of a racial or sexual group. If the plaintiff carries this bur-
den, then the burden shifts back to the employer to prove
that the disputed practice is related to the job for which it is
used.2 4 Employers usually carry this burden through valida-
tion studies, but these studies are often so costly that em-
ployers can avoid liability only by eliminating the adverse
impact of the disputed employment practice through affirm-
ative action. Justice Blackmun further argued that employ-
ers must be allowed to engage in affirmative action without
proving that they are guilty of past discrimination.25 Other-
wise, if they submitted proof of discrimination, they would
be liable to the victims of discrimination, but if they submit-
ted no such proof, they would be liable to white employees
for reverse discrimination.

Without resolving the problems surrounding the deci-
sion in Weber, the Court extended it from preferences
adopted by private employers to preferences adopted by
public employers in two recent cases, Local No. 93, Interna-
tional Association of Firefighters v. Cleveland 26 and Johnson v.
Transportation Agency.2 7 In both cases, the Court confined its
decision to the statutory question whether the preferences
violated Title VII, but it avoided the corresponding constitu-
tional question only because the parties attacking the prefer-
ences inexplicably failed to raise it. Like Weber, these cases
were decided by an opinion for the Court written by Justice
Brennan. Although the Court succeeded in fitting these
cases into the narrow statutory mold of Weber, it may have
done so only by diminishing their eventual significance.
Preferences adopted by public employers will inevitably be
attacked and must finally be judged on constitutional
grounds.

24. Albemarle Paper Co. v. Moody, 422 U.S. 40.5, 425 (1975); Griggs v. Duke
Power Co., 401 U.S. 424, 431-32 (1971).

25. For an elaboration of this argument, see Rutherglen, Disparate Impact
Under Title 17II: An Objective Theory of Discrimination, 73 VA. L. REV. 1297, 1312-16
(1987).

26. 106 S. Ct. 3063 (1986).
27. 107 S. Ct. 1442 (1987).

474 [Vol. 35:467
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A. Firefighters v. Cleveland

Firefighters v. Cleveland concerned a consent decree in
which a public employer agreed to a preference in promo-
tions.2 1 The Court held that the general remedial provisions
of Title VII, in section 706(g), authorized the district court's
approval of the consent decree, even assuming that section
7 06(g) would not have authorized the district court to order
a preference over the employer's objections.29 The consent
decree settled an action brought by the Vanguards of Cleve-
land, an organization of black and Hispanic firefighters,
against the City of Cleveland alleging racial discrimination
by the Fire Department, primarily in promotions. The union
which represented the city's firefighters, Local No. 93 of the
International Association of Firefighters, intervened to ob-
ject to preferential relief in any form. 30 At the district
court's urging, settlement negotiations between the city, the
Vanguards, and the union eventually resulted in a proposed
consent decree to which counsel for all three parties agreed.
The proposed decree increased both the number of minority
firefighters promoted and the number of promotions open
to all firefighters, so that minority firefighters could be pro-
moted without reducing the promotions originally open to
whites. The membership of the union, however, rejected
the revised proposed decree by a vote of 660 to 89. The
union then changed its position to oppose the consent de-
cree, objecting that the use of racial quotas "must by their
very nature cause serious racial polarization in the Fire Ser-
vice."' I Despite this objection, the district court approved
the consent decree. This decision was affirmed by the Sixth
Circuit.3

2

The Supreme Court also affirmed, reasoning that judi-
cial approval of the consent decree was consistent with Title
VII as interpreted in Weber.33 The preference was designed
to correct underrepresentation of minorities in the higher

28. 106 S. Ct. at 3068-70.
29. Id. at 3071-72. Section 706(g) is codified at 42 U.S.C. § 2000e-5(g)

(1982).
30. 106 S. Ct. at 3067-68.
31. Id. at 3070. The union framed its objection as an "absolute and total ob-

jection to the use of racial quotas which must by their very nature cause serious
racial polarization in the Fire Service." Id.

32. Vanguards of Cleveland v. Cleveland, 753 F.2d 479 (6th Cir. 1985).
33. Firefighters v. Cleveland, 106 S. Ct. at 3072-73.

1988] 475
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ranks of the fire department and it did so in a way that re-
duced the opportunities for promotion of whites as little as
possible. It was also consistent with the congressional policy
of avoiding judicial interference with the power of manage-
ment to set the terms and conditions of employment. This
policy, according to the Court, was embodied in the provi-
sions limiting judicial remedies in section 7 06(g), particu-
larly the prohibition against reinstatement and similar
remedies on behalf of employees discharged for reasons not
prohibited by Title VII. 34 The Court also relied on the pol-
icy favoring settlement of Title VII claims, expressed in the
statutory procedures for conciliation by the Equal Employ-
ment Opportunity Commission (EEOC) and in the EEOC
Guidelines on Affirmative Action.35

Altogether, these reasons make a persuasive case for ju-
dicial approval of voluntarily established preferences that
meet the requirements of Weber, but only on the Court's un-
realistic assumption that the consent decree could be effec-
tive by binding only the parties to the decree itself, but not
the union or the white employees whom it represented. As
Justice O'Connor emphasized in her concurring opinion, the
crucial question in this case-the preclusive effect of the
consent decree on the union and the white employees whom
it represented-was left for consideration on remand. 36 If
the affirmative action plan was permissible under Weber, then
it was already binding on the Vanguards and the city as a
contract. From this conclusion, it was only a short step to
the Court's holding that the affirmative action plan should
be made binding on the same parties as a judgment. The
crucial difference in this case between a private settlement
binding as a contract and a consent decree binding as a
judgment was in its effects on third parties.

By reserving this question, the Court narrowed its hold-
ing almost to the vanishing point. It made the consent de-
cree binding on the union and on the employees whom it

34. Id. at 3073-79. This provision appears in the last sentence of section
706(g), 42 U.S.C. § 2000e-5(g) (1982). This section is quoted in full ifra note
112.

35. 106 S. Ct. at 3072-73. The EEOC is required to engage in conciliation of
charges for which it finds good cause. § 706(b), 42 U.S.C. § 2000e-5(b) (1982).
The EEOC Guidelines on Affirmative Action appear at 29 C.F.R. §§ 1608.1-.12
(1987).

36. 106 S. Ct. at 3080 (O'Connor, J., concurring).

476 [Vol, 35:467
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1988] AFFIRMATIVE A CTION 477

represented only to the extent of precluding them from ob-
jecting to the decree as if it had been imposed over the de-
fendant's objections. 37 An earlier decision, WR. Grace & Co.
v. Local Union 759,38 almost compelled this limitation on the
consent decree's preclusive effect. W.R. Grace held that a
conciliation agreement between an employer and employees
who had filed charges with the EEOC was not binding on a
union that represented employees adversely affected by the
agreement. Nevertheless, on the facts of Firefighters v. Cleve-
land, the union might well be barred from raising any further
objections to the consent decree because it objected to the
fairness of the preference only in conclusory terms, even af-
ter the district court explicitly warned it of the inadequacy of
such an objection. 39 The union's actions might also pre-
clude any objections by individual white employees,
although that is a complicated question now pending before
the Supreme Court.40

Even so, in subsequent cases, opponents of preferential
treatment are likely to object to similar consent decrees on
constitutional grounds. The actions of a public employer in
agreeing to a consent decree and of a court in approving it
constitute obvious forms of government action subject to
constitutional standards. If these standards are stricter than

37. Id. at 3079-80.
38. 461 U.S. 757 (1983). For a fuller discussion of this case, see Rutherglen,

Procedures and Preferences: Remedies for Employment Discrimination, 5 REV. LITIGATION

73, 105-06 (1986).
39. 106 S. Ct. at 3068.
40. The individual employees might seek to intervene, but in order to inter-

vene as of right, they would have to show that their application was still timely and
that they were not adequately represented by the union. FED. R. Civ. P. 24(a);
Marino v. Ortiz, 806 F.2d I 144,(2d Cir. 1986), cert. granted, 107 S. Ct. 2177 (1987).
In order to intervene permissively, they would also have to establish timeliness
and, in addition, obtain the discretionary approval of the district judge. FED. R.
Civ. P. 24(b).

Alternatively, they could collaterally attack the consent decree in a separate
action. They could argue that they were not in privity with the union because it
had authority to represent them only in collective bargaining, not in litigation.
They could also argue that the union did not adequately represent them in fram-
ing its objections to the consent decree. Hansberry v. Lee, 311 U.S. 32, 41
(1940). Technically, these arguments have some force, but they ignore the reality
that the union represented the white employees opposed to preferential relief. In
effect, it acted as their uncertified class representative. Its action should have
some similar preclusive effect, if not in precluding their objections entirely, at
least in requiring the preference to be judged by more lenient standards. See
Rutherglen, supra note 38, at 102-03.
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those in Weber, they effectively limit Weber to its original con-
text: preferences established voluntarily, outside of litiga-
tion, by a private employer. 4'

B. Johnson v. Transportation Agency

Johnson v. Transportation Agency closely resembles Fire-
fighters v. Cleveland. It differs in only two respects, neither of
which seemed to affect the Supreme Court's decision. It was
the first case in which the Court considered a preference on
the basis of sex42 and it involved a straightforward affirma-
tive action plan instead of a consent decree. Thus, it raised
no problems of preclusion. The Court again upheld an af-
firmative action plan for promotions by a public employer,
again applying the standards from Weber, and again without
reaching the constitutional question.

The Transportation Agency of Santa Clara County, de-
fendant in Johnson, had adopted an affirmative action plan
for promoting women and members of minority groups in
five job categories in which they were underrepresented.
Among these was the category of "Skilled Craft Worker"
which included no women at all. The plan established a
long-term goal of employment of each group in each cate-
gory equal to its representation in the local labor market,
which for women was 36.4%. The plan also provided for
short-term goals to be set at different percentages, but none
had been established when the promotion in dispute was

41. The constitutional standards also limit the effectiveness of the EEOC's

attempt, in its Guidelines on Affirmative Action, to immunize affirmative action

plans from claims of reverse discrimination. 29 C.F.R. §§ 1608.1-.12 (1986).
The EEOC has made these guidelines one of its few authoritative pronounce-

ments giving rise to an absolute defense of good faith compliance with official

interpretations of Title VII. Id. at 1608.1(d), .2, .4(d), .5(b), .6(b), .7(b), .10, .11.
Although the Supreme Court cited the Guidelines with approval in Firefighters v.

Cleveland, it cited them only for the policy favoring settlement of Title VII claims

and it pointedly remarked that they "do not have the force of law." 106 S. Ct. at

3072-73. Whatever force they have under Title VII-and it does not appear to be
great-they are powerless to affect constitutional objections to affirmative action.

42. The Court had upheld the constitutionality of various forms of preferen-

tial treatment of women, but none preferring women for jobs in competition with

men. Califano v. Webster, 430 U.S. 313 (1977) (per curiam) (higher old-age ben-

efits for women than for men); Schlesinger v. Ballard, 419 U.S. 498 (1975) (longer

promotion schedule for female naval officers before mandatory discharge because

of limited assignments open to them), reh'g denied, 420 U.S. 966 (1975); Kahn v.

Shevin, 416 U.S. 351 (1974) (property tax exemption for women).

478 [Vol. 35:467
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AFFIRMATIVE ACTION 4

made.43 After an initial round of interviews, seven employ-
ees were found eligible for promotion to the position,
among them Paul Johnson, the plaintiff, and Diane Joyce,
the woman who was eventually promoted. Johnson ranked
slightly higher than Joyce according to scores from the first
round of interviews and he was recommended by three su-
pervisors after a second round of interviews, but Joyce was
recommended by the agency's affirmative action coordina-
tor. Weighing this last factor with the others, the agency's
director eventually selected Joyce. 44

Johnson then filed a claim of reverse discrimination
under Title VII. The district court found in his favor, rea-
soning that the affirmative action plan was not temporary, as
was the plan in Weber. The Ninth Circuit, however, reversed,
with one judge dissenting. The majority assumed that the
preference would terminate when the long-term goals for
employment of women and minorities were met. It con-
cluded that the flexibility of these goals compensated for the
absence of an explicit deadline for termination of the plan.45

The Supreme Court affirmed the decision of the Ninth
Circuit, agreeing with its reasoning that the affirmative ac-
tion plan was valid despite the absence of a deadline. 46 The
Court applied Weber to uphold the plan over two bitter dis-
sents. Justice White abandoned his support for Weber, in
which he had joined, because it had been interpreted too le-
niently in subsequent cases. 47 Justice Scalia, joined by Chief
Justice Rehnquist and in part by Justice White, attacked the
decision in Weber directly. He would have equated the statu-
tory standard with the constitutional standard of strict scru-
tiny.48 The dissenting justices succeeded in reopening the
debate over Weber, or more precisely, they confirmed that it
had never been closed. With it, they reopened the question
of the relationship between the statutory and constitutional
standards for affirmative action.

43. Johnson v. Transportation Agency, 107 S. Ct. 1442, 1446-47, 1454-55
(1987).

44. Id. at 1447-49.
45. Johnson v. Transportation Agency, 748 F.2d 1308, 1312 (9th Cir. 1984),

modified, 770 F.2d 752 (1984), aff'd, 107 S. Ct. 1442 (1987).
46. 107 S. Ct. at 1455-56.

47. Id. at 1465 (White, J., dissenting).
48. Id. at 1471-76 (ScaliaJ., dissenting).
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The Court, of course, relied on the precedential force of
Weber, strengthened by the failure of Congress to amend Ti-
tle VII to prohibit preferences. 49 The argument from con-
gressional inaction, as Justice Scalia pointed out, gives little
additional support to Weber because it can be explained en-tirely as the result of legislative inertia,5o enhanced by the

power of organized legislative minorities to block unfavora-
ble changes in the status quo. Legislative inaction is not
equivalent to legislative ratification. Justice Stevens also re-
lied on the precedential force of Weber in his concurrence,
although he expressed disagreement with the decision as an
initial matter.51

In applying Weber, the Court first distinguished between
the evidence of "manifest imbalance" in an employer's work
force sufficient to support an affirmative action plan and the
statistical evidence sufficient for a prima facie case of dis-
crimination in violation of Title VII. It recognized that a
prima facie case would require statistical evidence of the sex-
ual composition of the relevant labor market and that the
labor market for skilled craft workers extended only to appli-
cants with the relevant skills. By contrast, it allowed proof of
manifest imbalance by comparing the employer's skilled
craft workers with the general labor force, at least for prefer-
ences in training programs as in Weber.52 The Court, how-
ever, failed to follow this approach in Johnson. Instead it
finally concluded that a comparison with the general labor
force would have made the affirmative action plan suspect:
"[H]ad the Plan simply calculated imbalances in all catego-
ries according to the proportion of women in the area labor
pool, and then directed that hiring be governed solely by
those figures, its validity fairly could be called into
question." 5

3

This tortuous line of reasoning was all the more unjusti-
fied for being unnecessary. The Court was confronted in

Johnson with what it has elsewhere called the "inexorable
zero": no representation of women at all in skilled craft posi-

49. Id. at 1450-51 & n.7.
50. Id. at 1472-73 (Scalia, J., dissenting).

51. Id. at 1458-59 (Stevens, J., concurring).

52. Id. at 1452-53 & n. 10.

53. Id. at 1453-54.
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tions. 54 Even the affirmative action plan recognized the need
for more precise statistics in setting goals for particular jobs,
although none had yet been set when the single promotion
in this case was made. And indeed, the Court eventually
seized on this aspect of the plan to argue that it established a
flexible goal instead of a rigid quota.55

The Court's distinction between "manifest imbalance"
and a prima facie case presupposes a clear account of a
prima facie case. Returning to an argument made by Justice
Blackmun in Weber, the Court argued that employers would
be deterred from adopting affirmative action plans if they
were required to assemble evidence of their own liability
under Title VII.56 The degree of deterrence, however, de-
pends upon the degree of evidence necessary to make out a
prima facie case. Neither the Court, nor Justice O'Connor,
who suggested that manifest imbalance was equivalent to a
prima facie case, 57 made clear what they meant by this am-
biguous term. It might refer to a prima facie case of class-
wide intentional discrimination under the theory of dispa-
rate treatment or the less demanding prima facie case of dis-
proportionate adverse impact under the theory of disparate
impact. 58 In combination with these alternatives, it might
also refer either to evidence from which a reasonable infer-
ence might be drawn in the plaintiff's favor or to an actual
finding by the court in the plaintiff's favor. It is doubtful
that the weakest of the four possible interpretations of prima
facie case, evidence from which a reasonable inference of
disproportionate adverse impact can be drawn, would signif-
icantly deter employers from adopting affirmative action
plans for fear of liability to the victims of past discrimination.
Many of them are already covered by regulations that re-

54. International Bhd. of Teamsters v. United States, 431 U.S. 324, 342, & n.
23 (1977) (quoting United States v. T.I.M.E.-D.C., Inc., 517 F.2d 299, 315 (5th
Cir. 1975), vacated, 431 U.S. 324 (1977)).

55. Johnson, 107 S. Ct. at 1454.
56. See id. at 1451-53 & nn.8, 10; United Steelworkers v. Weber, 443 U.S. 193,

210 (1979) (Blackmun, J., concurring).
57. 107 S. Ct. at 1462-63 (O'Connor, J., concurring in the judgment).
58. Page v. U.S. Indus., Inc., 726 F.2d 1038, 1053-54 (5th Cir. 1984); Gay v.

Waiters' Union Local 30, 694 F.2d 531, 552 (9th Cir. 1982).
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quire record-keeping and reporting of much the same
evidence. 59

Tying the definition of "manifest imbalance" to a prima
facie case would also allow the Court to rely on existing case
law governing statistical evidence to prove adverse impact,
and in particular to avoid the contradictory definitions of the
relevant labor market that it used in Johnson. The use of vol-
untary affirmative action plans to remedy prior discrimina-
tion presupposes some definition of the discrimination to be
remedied. Title VII defines discrimination as disparate treat-
ment or disparate impact by a covered defendant. As ap-
plied to affirmative action, this definition would require
evidence of a past violation of the statute by the employer or
union which instituted the affirmative action plan, but no
more than necessary to give rise to a reasonable inference of
adverse impact. It would also allow questions about the ap-
propriate labor market, the degree of adverse impact, and
the appropriate forms of statistical evidence to be resolved
by reference to the body of law that has developed on these
issues under the theory of disparate impact. 60 Ironically,
this definition of past discrimination closely resembles the
standard that the Court has adopted in its constitutional de-
cisions on voluntary affirmative action: it has required evi-
dence of a constitutional or statutory violation by the union
or employer which engaged in affirmative action. It has re-
jected general societal discrimination, not attributable to the
employer or union, as a justification for affirmative action. 6'
Even in Johnson, the Court did not endorse such a broad defi-
nition of "manifest imbalance." It confined itself to holding

59. The Uniform Guidelines on Employee Selection Procedures require users
of tests and other selection procedures to maintain evidence of adverse impact.
29 C.F.R. § 1607.15A (1986). Employers with more than 100 employees must also
file an Employer Information Report EEO-I every year. Id. at § 1602.7. Certain
joint labor-management committees are also subject to a similar requirement. Id.
§ 1602.15. Federal prime contractors and first tier subcontractors are subject to a
separate set of reporting requirements if they have at least 50 employees and con-
tracts of at least $50,000 with the federal government or if they meet certain other
requirements. 41 C.F.R. §§ 60-1.7, -1.40, -2.1, -2.11 (1986).

60. For an extensive discussion of these issues, see Rutherglen, supra note 25,
at 1330-35. In theory, the degree of proof can be distinguished from the extent
of the statistical disparity. But in practice, the two are usually correlated: stronger
evidence usually shows more egregious discrimination, particularly when it takes
the form of statistical evidence.

61. See infra subpart II.B.
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that "manifest imbalance" was something less than a prima
facie case under Title VII. As the Court recognized, tying
evidence of "manifest imbalance" to evidence of adverse im-
pact would also tie the statutory standard for affirmative ac-
tion to the constitutional standard. 62 Yet the Court refused
to take this step, or at least to admit that it was taking it.
Instead, it took the paradoxical position that the constitu-
tional standard for affirmative action required evidence of at
least a past statutory violation, but that the statutory stan-
dard itself did not. Just to state this position is to reveal its
weakness.

II. PREFERENCES IN LAYOFFS

When the Court has moved from considering evidence
of past discrimination to considering the burden that a pref-
erence can permissibly place on individual white employees,
it has reached almost identical results under Title VII and
the Constitution. Although the Court has not acknowledged
the similarity between the statutory and constitutional stan-
dards in this respect, it has relied on essentially the same
reasoning under either standard. In Firefighters Local Union
No. 1784 v. Stotts, 63 it held that Title VII prohibited judicial
modification of a consent decree to require layoffs of white
employees, and, in Wygant v. Jackson Board of Education,64 it
held that the Constitution prohibited a public employer and
a union from agreeing to a preference in layoffs.

A. Firefighters Local Union No. 1784 v. Stotts

The decision in Stotts can be summarized briefly because
the broadest and most controversial ground for the decision
was subsequently disavowed by the Supreme Court. In lan-
guage seemingly applicable to any judicially imposed prefer-
ence, the Court stated that individual relief could be
conferred only on identified victims of discrimination. 65 Al-
most by definition, preferences extend benefits to members
of a disadvantaged group who are not proven victims of dis-
crimination. The Court later abandoned this general restric-

62. Johnson v. Transportation Agency, 107 S. Ct. 1442, 1452 (1987).
63. 467 U.S. 561 (1984).
64. 106 S. Ct. 1842 (1986).
65. 467 U.S. at 578-83.
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tion on remedies under Title VII in a case upholding a
judicially ordered preference, to be discussed in the next
section of this Article.66 Even Justice White, the author of
the opinion in Stotts, agreed with this conclusion.67

The continuing significance of Stotts lies in the narrower
grounds offered by the Court. These, in turn, depend upon
the facts of the case. The consent decree in Stotts settled a
class action alleging racial discrimination in hiring and pro-
motions in the Memphis Fire Department. It established
preferences in hiring and promotion, but not in layoffs.
When the city attempted to make layoffs in the fire depart-
ment in reverse order of seniority, according to the usual
rule of "last hired, first fired," the plaintiffs obtained an in-
junction against any layoffs that would reduce the propor-
tion of blacks employed by the fire department. This
injunction required whites with greater seniority to be laid
off to preserve the jobs of blacks with less seniority. The
Sixth Circuit affirmed this injunction, but the Supreme
Court reversed.

The Court first considered the power of a court to mod-
ify a consent decree over the objection of one of the parties
to it. The Court found no basis for the modification in the
consent decree itself. Instead, it found some indication that
the consent decree was supposed to be consistent with an
earlier city-wide consent decree that provided for seniority
according to length of employment with the city. It was also
supposed to be consistent with an agreement between the
city and the firefighters' union establishing the seniority sys-
tem in the fire department. 68

The Court then considered a second, broader ground
for reversing the injunction, derived from the general princi-
ples governing awards of remedial seniority under Title VII.
A bona fide seniority system, as in Stotts, is protected by the
seniority clause of section 703(h) of Title VII.69 Although
this clause principally exempts employers and unions from

66. Local 28, Sheet Metal Workers' Int'l Ass'n v. EEOC, 106 S. Ct. 3019,
3047-50 (1986). See infra subpart III.A.

67. 106 S. Ct. at 3062 (White, J., dissenting).
68. 467 U.S. at 573-76.
69. 42 U.S.C. § 2000e-2(h) (1982).
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liability for seniority systems with adverse impact, 70 it also
restricts awards of remedial seniority. The restriction does
not concern who may receive awards of remedial seniority,
but rather how the recipients may use it. For instance, in
Weber, blacks in effect received remedial seniority because
they were preferred over more senior whites for admission
to a craft training program. 71 Unlike the preference in Stotts,
however, the preference in Weber did not bump whites out of
their jobs. So, too, section 703(h) limits the award of reme-
dial seniority to "rightful place" seniority: insofar as it is
used by employees to compete for promotions, transfers,
and protection from layoffs, it allows them to move to a dif-
ferent job only after a vacancy has arisen in it.72 Even
proven victims of discrimination, entitled to awards of reme-
dial seniority to put them in the place they would otherwise
have occupied, cannot use it to bump whites out of their
jobs. It comes as no surprise, then, that Stotts held that the
beneficiaries of a preference in hiring, who are not proven
victims of discrimination and therefore not entitled to an
award of remedial seniority, cannot receive any greater pro-
tections from layoffs than the victims themselves. What is
surprising is the similarity between this reasoning, derived
from the statutory provision in Title VII protecting bona
fide seniority systems, and the Court's reasoning in its con-
stitutional decision in Wygant.

B. Wygant v. Jackson Board of Education

In Wygant, the Supreme Court brought the statutory and
constitutional standards closer together at two points, both
in defining the permissible burdens on white employees and
in requiring similar evidence of past discrimination. It held
unconstitutional a collective bargaining agreement between
a local school board and a teachers' union which partially
protected minority teachers from layoff in the event of cut-
backs in the school system. 73 When the cutbacks came, the

70. International Bhd. of Teamsters v. United States, 431 U.S. 324, 349-50,
353-55 (1977).

71. Weber, 443 U.S. at 199.
72. See International Bhd. of Teamsters v. United States, 431 U.S. 324, 330

n.4, 371-77 (1977); Franks v. Bowman Transp. Co., 424 U.S. 747, 770-71 (1976).
73. Under terms of the collective bargaining agreement, the board was to lay

off teachers in reverse order of seniority unless the percentage of minority per-
sonnel thus laid off would exceed the percentage of minorities employed at that
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school board eventually laid off white teachers with more
seniority than some minority teachers it retained. Several
laid off white teachers then brought suit in federal court.
The district court dismissed all their claims, and, in particu-
lar, it rejected their argument that findings of prior discrimi-
nation were necessary to support preferences under the
equal protection clause. Instead, it held that the preference
in layoffs was a constitutionally permissible attempt to rem-
edy societal discrimination by providing role models to mi-
nority schoolchildren. The Sixth Circuit affirmed in an
opinion largely adopting the language and reasoning of the
district court.7 4

The Supreme Court reversed without a majority opin-
ion. The five justices voting to reverse did so for three dif-
ferent reasons advanced in three separate opinions. In an
opinion consisting of a single paragraph, Justice White
found the preference to be equivalent to a rule requiring
the discharge of whites and the hiring of blacks until blacks
comprised a suitable percentage of the work force. 75 Under
any approach ever suggested by any member of the Court,
such a rule would be invalid.

Justice O'Connor viewed the preference as a straight-
forward attempt to remedy employment discrimination by
the school district. In her view, the preference fell because it
was keyed to a hiring goal that itself had no relationship to
the injury it sought to remedy. 76 The school district's justifi-
cation in terms of role models led to a hiring goal equal to
the percentage of minorities in the student body, not to
those in the local work force. Only this second figure, how-
ever, could have any relevance to employment discrim-
ination.

Justice Powell, joined by Chief Justice Burger and Jus-
tice Rehnquist, and, in part, by Justice O'Connor, also
treated the preference as an attempt to remedy employment
discrimination. To him, the role model rationale was simply

time. If that occurred, the board was required to lay off white teachers with more
seniority until the percentage of affected minority teachers dropped to this level.
Wygant v. Jackson Bd. of Educ., 106 S. Ct. 1842, 1845 (1986).

74. Wygant v. Jackson Bd. of Educ., 746 F.2d 1152 (6th Cir. 1984), revd, 476
U.S. 267 (1986).

75. 106 S. Ct. at 1857 (White, J., concurring in the judgment).
76. Id. at 1852 (O'Connor, J., concurring in part and concurring in the

judgment).
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invalid. It too closely resembled the goal of remedying gen-
eral societal discrimination, which he had rejected earlier in
Regents of the University of California v. Bakke. 77 As in Johnson,
some evidence of a past statutory or constitutional violation
by the employer itself was necessary to support the prefer-
ence. The only question was how much. Although it was
clear from an earlier state court opinion in the litigation that
the school board had never discriminated in violation of
state or federal law, 78 justice Powell still discussed this ques-
tion at great length. In a part of his opinion joined by three
other justices, he decided that a trial court must find "a
strong basis in evidence" of prior illegal discrimination in
order to uphold a voluntary preference under the Equal Pro-
tection Clause.7 9

Justice Powell's requirement of a "strong basis in evi-
dence" echoes the requirement of an "arguable violation"
proposed by Justice Blackmun in Weber.80 Justice Powell did
not give any reasons for adopting this position, but the rea-
sons favoring it were well articulated by Justice Blackmun in
Weber and by Justice O'Connor in her concurrence in Wy-
gant.81 Both argued that requiring an admission of illegal
discrimination before an employer can adopt a remedial
preference puts the employer in an untenable position. The
employer must either allow discrimination against minorities
to go unremedied or expose itself to claims based on its ad-
mission of past discrimination. In order to encourage volun-
tary affirmative action by employers, it is necessary to allow
something less than an admission to justify adoption of a
preference.

On this issue, as in Bakke,82Justice Powell's position was
decisive. The four dissenting justices in Wygant believed that
the broader goal of integrating the public schools was suffi-

77. 438 U.S. 265, 291-99 (1978) (opinion of Powell, J.); Wygant, 106 S. Ct. at
1847-48 (opinion of Powell, J.).

78. 106 S. Ct. at 1849 (opinion of Powell, J.).
79. Id. at 1848.
80. See United Steelworkers v. Weber, 443 U.S. 193, 211-15 (1979) (Black-

mun, J., concurring).
81. Wygant, 106 S. Ct. at 1855-56 (O'Connor, J., concurring in part and con-

curring in the judgment).
82. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 271-72 (1978) (opin-

ion of Powell, J.).
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cient to justify the preference.83 The four justices who took
Justice Powell's position required a "strong basis in evi-
dence" of the employer's past discrimination. The remain-
ing two, Justices White and Scalia, would probably take at
least as strict a position.8 4 Although only two of the four
justices who took Justice Powell's position now remain on
the Court,8 5 the vote of at least one of these justices appears
to be necessary to uphold any preference. Thus, in order to
comply with the Equal Protection Clause, a voluntary prefer-
ence must be justified by at least a "strong basis in evi-
dence" of past discrimination by the institution adopting the
preference. This requirement can be met by evidence of a
past violation of Title VII, thereby making the constitutional
standard for affirmative action partially dependent on the
statutory standard for liability.

Although the school board argued that it could meet
this test on remand, Justice Powell thought a remand unnec-
essary. He believed that the preference in layoffs was uncon-
stitutional for another reason: it placed an unacceptably
large burden on whites who were themselves innocent of
discrimination. Joined by two other justices, 6 he distin-
guished the prior cases in which the Court had upheld pref-
erences in employment because none of them had involved
layoffs. Instead, expressly invoking Stotts, he distinguished
between preferences in hiring, contracting, and admission to
educational programs and preferences in layoffs. The differ-
ence is between failing to get a position or benefit one hopes
to receive and losing a position one already has. Justice
Powell thought the difference critical: "Though hiring goals
may burden some innocent individuals, they simply do not

83. 106 S. Ct. at 1862-63 (Marshall, J., dissenting) (joined by Brennan and
Blackmun, JJ.); id. at 1867-71 (Stevens, J., dissenting).

84. They took a stricter position than Justice Powell on judicially ordered
preferences for constitutional violations, as did Chief Justice Rehnquist and Jus-
tice O'Connor. United States v. Paradise, 107 S. Ct. 1053, 1080 (1987)
(O'Connor, J., dissenting) (joined by Chief Justice Rehnquist and Justice Scalia);
id. at 1080-82 (White, J., dissenting).

85. Chief Justice Burger joined injustice Powell's opinion. He was replaced
by Justice Rehnquist who was, in turn, replaced by Justice Scalia. Justice Powell
himself retired on June 26, 1987.

86. Justice O'Connor did not join this part of Justice Powell's analysis. She
expressly declined to consider "the troubling questions of whether any layoff pro-
vision could survive strict scrutiny ...." 106 S. Ct. at 1857 (O'Connor,J., concur-
ring in part and concurring in the judgment).
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impose the same kind of injury that layoffs impose. Denial
of a future employment opportunity is not as intrusive as
loss of an existing job." 87

Justice Powell found this difference to be significant for
two reasons. First, hiring goals generally diffuse the burden
borne by innocent individuals while layoff preferences do
not.88 Diffusion is important because it spreads the costs
and thereby reduces the burden that any one individual
must bear. It also reinforces the notion of group responsi-
bility. By spreading its burden over more whites, a prefer-
ence in hiring emphasizes that it is the group, not the
individual, who appropriately bears responsibility for the
sins of the past. Such cost-spreading recognizes, if only im-
plicitly, that the individual whites who would be disadvan-
taged by a preference are no more responsible for past
discrimination than are many others.

The second reason, as Justice Powell put it, is that "lay-
offs disrupt ...settled expectations in a way that general
hiring goals do not." 89 The more certain one's expectations
concerning a position or benefit, the more likely one is to
feel a deprivation when those expectations are defeated. For
example, an individual is certain to feel less keenly the loss
of some chance of gaining a particular job than the loss of
the job itself. Moreover, prohibiting preferences that over-
turn settled expectations imposes a kind of limit on the cost
of the remedy to innocent individuals. As Justice Powell
noted, an individual who has received on-the-job training
and experience, and who has made other personal and eco-

87. Id. at 1851 (opinion of Powell, J.).

88. "In cases involving valid hiring goals, the burden to be borne by innocent
individuals is diffused to a considerable extent among society generally." Id. In
Local 28, Sheet Metal Workers' Int'l Ass'n v. EEOC, Justice Powell suggested that this
was the most important difference:

Of course, it is too simplistic to conclude ... that hiring goals with-
stand constitutional muster whereas layoff goals and fixed quotas do
not. There may be cases, for example, where a hiring goal in a par-
ticularly specialized area of employment would have the same perni-
cious effect as the layoff goal in Wygant. The proper constitutional
inquiry focuses on the effect, if any, and the diffuseness of the bur-
den imposed on innocent non-minorities, not on the label applied to
the particular employment plan at issue.

106 S. Ct. 3019, 3057 n.3 (1986) (Powell,J., concurring in part and concurring in
the judgment).

89. 106 S. Ct. at 1851 (opinion of Powell,J.).
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nomic investments in a particular job, loses these invest-
ments temporarily, and perhaps permanently, through a
layoff in violation of seniority rights.90 By contrast, someone
denied ajob because of a hiring preference will lose no such
investment in the job.9 1 In general, then, protecting expec-
tancies, particularly in employment, sets a kind of ceiling on
the burden that any particular individual must bear under a
preference. Individual whites, even if they themselves are
innocent of prior discrimination, can be required to pay in
order to remedy its effects, but not too much.

Wygant thus reaches the same result as Stotts, but by a
different route. In Stotts, the Court relied on the protection
of bona fide seniority systems in section 703(h) of Title VII.
In Wygant, it used equitable principles to develop a constitu-
tional rule to the same effect. Although these rules differ in
their immediate basis in statutory and constitutional law,
they share a common underlying principle: that remedies
for discrimination should not fall too harshly on innocent
employees. Protecting the expectations generated by bona
fide seniority systems, especially expectations of continued
employment, is just one way of minimizing the adverse con-
sequences of attempts to remedy employment discrimina-
tion. A similar common principle underlies the Court's
decisions on judicially ordered preferences.

III. JUDICIALLY ORDERED PREFERENCES

The Court has analyzed judicially ordered preferences
somewhat differently than voluntary ones. Although it has
applied a similar standard in determining the burdens that
can be placed on innocent whites, it has applied a stricter
standard of justification. Under both Title VII and the Con-
stitution, the Court has required more evidence of prior dis-
crimination, although it has not made clear whether
precisely the same evidence is required under both sources
of law. The Court has discussed the standards for judicially
ordered preferences in two cases. In Local 28, Sheet Metal

90. In fact, Justice Powell believed that a worker's accumulated experience in
his job might well be "the most valuable capital asset that the worker 'owns,'
worth even more than the current equity in his home." Id. (quoting Fallon &
Weiler, Conflicting Models of Racial Justice, 1984 Sup. CT. REV. 1, 58).

91. See Fallon & Weiler, supra note 90, at 55-60.

490 [Vol. :35:467

HeinOnline -- 35 UCLA L. Rev. 490 1987-1988



AFFIRMATIVE ACTION

Workers' International Association v. EEOC,92 the Court upheld
a preference in gaining union membership under both Title
VII and the Constitution and, in United States v. Paradise,93 it
upheld a preference in promotions under the Constitution
alone.

A. Local 28, Sheet Metal Workers' International
Association v. EEOC

Sheet Metal Workers concerned a judicially ordered pref-
erence designed to remedy persistent discrimination. State
proceedings against Local 28 began in 1964, even before the
effective date of Title VII, 94 and federal proceedings began
in 1971. Like the New York State Commission for Human
Rights and the New York state courts, the federal district
court found that the union and its apprenticeship committee
had illegally denied membership to minorities. Among
other remedies, it imposed a 29% minority membership
goal to be met by 1981. 95 The Second Circuit largely af-
firmed this decision, 96 and on remand, the district court gave
the union an additional year to meet the 29% goal. 97

Several years later, in 1982, the district court held the
union and committee in civil contempt for violation of its
previous orders. 98 In 1983, the district court once again
found the union and committee in civil contempt and,
among other remedies, imposed another minority member-
ship goal of 29.23%, to be met by August 31, 1987. 99 The

92. 106 S. Ct. 3019 (1986).
93. 107 S. Ct. 1053 (1987).
94. State Comm'n for Human Rights v. Farrell, 43 Misc. 2d 958, 252 N.Y.S.2d

649 (N.Y. Sup. Ct. 1964); State Comm'n for Human Rights v. Farrell, 47 Misc. 2d
244, 262 N.Y.S.2d 526 (N.Y. Sup. Ct. 1965); State Comm'n for Human Rights v.
Farrell, 52 Misc. 2d 936, 277 N.Y.S.2d 287 (N.Y. Sup. Ct. 1967), afftd, 27 A.D.2d
327, 278 N.Y.S.2d 982 (N.Y. App. Div. 1967), aff'd, 19 N.Y.2d 974, 281 N.Y.S.2d
521, 228 N.E.2d 691 (N.Y. 1967).

95. 401 F. Supp. 467, 489 (S.D.N.Y. 1975).
96. 532 F.2d 821 (2d Cir. 1976).
97. The Second Circuit affirmed this new order in its entirety. 565 F.2d 31 (2d

Cir. 1977).
98. The court found that they had underutilized the apprenticeship program

to avoid bringing minority workers into the union, provided job protection for
older workers at the expense of minority workers, issued work permits to whites
from sister locals, failed to publicize membership opportunities for minority work-
ers, and failed to maintain and submit required reports and records. 106 S. Ct. at
3028-29 (opinion of Brennan, J.).

99. Id. at 3029-30.
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Second Circuit modified the district court's judgment and
order in some respects but upheld most of its findings of
contempt, the 29.23% membership goal, and the August 31,
1987 deadline. 100 It was this decision of the Second Circuit,
its third in the case, that the Supreme Court reviewed-fif-
teen years after the case was originally filed in federal court
and twenty-two years after charges were originally filed with
the New York State Commission for Human Rights.

The central issue in Sheet Metal Workers concerned the
29.23% membership goal: did the district court have au-
thority to order it under Title VII, and if so, was it constitu-
tional? Following the usual pattern in affirmative action
cases, the Supreme Court failed to decide either the statu-
tory or the constitutional question by an opinion of the
Court. Justice Powelljoined the opinion of Justice Brennan,
which otherwise represented a plurality of four justices, on
only a few subsidiary issues which were not even addressed
in the dissenting opinions. 0

On the statutory issue, the Court divided along two dif-
ferent lines. The first concerned the burden imposed by the
preference. This line divided the majority, represented by
Justice Brennan's plurality opinion and Justice Powell's sep-

100. 753 F.2d 1172 (2d Cir. 1985).
101. Justice Brennan spoke for the Court only in holding that the sanctions

imposed by the district court were for civil, as opposed to criminal, contempt be-
cause they sought to compel future compliance with its decrees and to compen-
sate for past violations; that the statistical evidence used by the district court in
setting the 29.23% goal and in finding that the apprenticeship program had been
underutilized was correct in all significant respects; and that the district court did
not unduly interfere in the union's internal affairs 1by appointing an administrator
to supervise the union's compliance with its decree. 106 S. Ct. at 3024, 3031-33,
3053-54 (opinion of Brennan, J.). The other major issue the Court considered
was whether the district court could order the union and the joint apprenticeship
committee to create a fund to be used to remedy discrimination, in particular, to
pay for nonwhite union members to serve as liaisons to schools with sheet metal
programs; to create part-time and summer sheet metal jobs for qualified nonwhite
youths; to grant counseling, educational services, and financial aid to needy ap-
prentices; and to increase employment for all apprentices, by providing support to
employers and job training programs. Interestingly, although the fund did not
impose nearly the same kind of burden on whites that the membership goal did
and, in fact, made some of its benefits available to whites on an equal basis, it
proved just as divisive as the membership goal. In fact, it split the justices along
the very same lines. Compare id. at 3050-53 and id. at 3054 (Powell, J., concurring
in part and concurring in the judgment) with id. at :3061 (O'Connor, J., concurring
in part and dissenting in part) and id. at 3062-63 (White, J., dissenting) and id. at
3063 (Rehnquist, J., dissenting).
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arate opinion, from the dissenting opinions of Justices
O'Connor and White. Both Justice Brennan and Justice
Powell looked to several equitable factors in order to deter-
mine whether the preference imposed an improper burden.
In particular, Justice Brennan believed that other remedies
must be inadequate; the preference must be flexible and
temporary; and it must not "unnecessarily trammel the in-
terests of white workers."' 0 2 Justice Powell agreed that the
inquiry should turn on these factors although he expressed
them somewhat differently. ,0 3 The major factor causing dis-
agreement among members of the Court concerned the flex-
ibility of the 29.23% goal. Relying largely on the district
court's application of the goal, Justices Brennan and Powell
found it to be flexible and did not believe that it would re-
quire any white employees to be laid off. Looking at the
goal's hundredth-of-a-percentage-point precision and its
fixed deadline, Justices O'Connor and White found the op-
posite. 10 4 They relied primarily on Judge Winter's dissent-
ing opinion in the court of appeals.' 0 5

Judge Winter had argued that the goal could not realis-
tically be met by August 31, 1987, without denying jobs to
incumbent members of the union. Since 1971, when the ac-
tion was first filed, the union had faced a long-term decline
in demand for journeymen sheet metal workers in the New
York metropolitan area.' 0 6 The district court, however, had
already taken this decline into account by repeatedly ex-
tending the deadline for meeting its earlier goals-from
1981 in the original order, to 1982, and finally to 1987-and
by relying on grounds other than failure to meet this goal
whenever it found the union and committee in contempt.
The issue, then, concerned not so much the flexibility of the
preference as how large a burden it would place on innocent

102. Id. at 3050-52.
103. Id. at 3055 (Powell,J., concurring). The major difference between Justice

Powell's and Justice Brennan's formulations is that Justice Powell expressly listed
"the relationship between the percentage of minority workers to be employed and
the percentage of minority group members in the relevant population or work
force" as a factor, id., while Justice Brennan did not. In a subsequent opinion,
however, Justice Brennan made clear that this factor is relevant. United States v.
Paradise, 107 S. Ct. 1053, 1067 (1987) (opinion of Brennan, J.).

104. 106 S. Ct. 3019, 3061-62 (O'Connor, J., concurring in part and dissent-
ing in part); id. at 3062-63 (White, J., dissenting).

105. 753 F.2d at 1189-95 (Winter, J., dissenting).
106. Id. at 1192-93.
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white employers. In particular, would it have the same effect
as the preference in Stotts? 10 7 The majority avoided this
question by the simple expedient of flexibly interpreting the
district court's order to take account of labor conditions in
the construction industry. The decisive reason for taking
the goal to be flexible was that five justices said that it was.

The second, and generally more significant, division
among the justices concerned the situations in which Title
VII authorizes the award of preferential relief, and in partic-
ular, the evidence of past discrimination required to justify
such relief. On one side of this line was Justice Brennan,
who would have allowed such relief in a narrow range of
cases, Justice Powell, who would have allowed it in a still
narrower range of cases, "involving particularly egregious
conduct,"'' 0 8 and, surprisingly, Justice White, who expressed
general agreement with Justice Brennan's discussion of this
issue.10 9 Justice White apparently disavowed the statements
to the contrary in his opinion for the Court in Stotts.I 0 On
the opposite side was Justice Rehnquist, joined by ChiefJus-
tice Burger, who would have allowed preferential relief to be
awarded only to identified victims of discrimination.IlI

As Justice Brennan noted, section 7 06(g) vests courts
with broad discretion to award equitable relief for violations
of Title VII.112 It grants courts the power to order "such

107. 106 S. Ct. at 3057 n.4 (Powell, J., concurring); id. at 3062 (O'Connor, J.,
concurring in part and dissenting in part); id. at 3062-63 (White, J., dissenting).
The injunction overturned in Stotts required whites with greater seniority to be
laid off to preserve the jobs of blacks with less seniority. See supra subpart II.A.

108. 106 S. Ct. at 3054 (Powell, J., concurring in part and concurring in the
judgment).

109. Id. at 3062 (White, J., dissenting).
110. 467 U.S. at 579-83.
111. 106 S. Ct. 3019, 3063 (Rehnquist, J., dissenting). Although she did dis-

cuss it at some length, Justice O'Connor did not decide this issue because she
found the membership goal to be unacceptably rigid. Id. at 3057-62 (O'Connor,
J., concurring in part and dissenting in part).

112. 42 U.S.C. § 2000e-5(g) (1982). Section 706(g) reads in full:

If the court finds that the respondent has intentionally engaged in or
is intentionally engaging in an unlawful employment practice
charged in the complaint, the court may enjoin the respondent from
engaging in such unlawful employment practice, and order such af-
firmative action as may be appropriate, which may include, but is not
limited to, reinstatement or hiring of employees, with or without
back pay (payable by the employer, employment agency, or labor
organization, as the case may be, responsible for the unlawful em-
ployment practice), or any other equitable relief as the court deems
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affirmative action as may be appropriate," which includes
"but is not limited to" compensatory relief, such as rein-
statement and back pay, and which extends to "any other
equitable relief as the court deems appropriate."' 1 3 The last
two of these quoted phrases were added to section 7 06(g) by
the 1972 amendments to Title VII to confirm the broad re-
medial authority already exercised by the federal courts
under the statute as originally enacted. 1 4 Congress ratified
the general power of the federal courts, as applied under Ti-
tle VII, to devise remedies that extend beyond a simple pro-
hibition against future discrimination or compensation for
past discrimination. Structural injunctions are now the stan-
dard example of such affirmative remedies, endorsed by the
Supreme Court in a variety of civil rights cases, ranging from
school desegregation to housing discrimination to prison
conditions. 1 15

The broad remedial discretion granted by section
706(g) is limited by several specific provisions of that sec-
tion, all concerned with compensatory relief. 1 6 Among

appropriate. Back pay liability shall not accrue from a date more
than two years prior to the filing of a charge with the Commission.
Interim earnings or amounts earnable with reasonable diligence by
the person or persons discriminated against shall operate to reduce
the back pay otherwise allowable. No order of the court shall re-
quire the admission or reinstatement of an individual as a member
of a union, or the hiring, reinstatement, or promotion of an individ-
ual as an employee, or the payment to him of any back pay, if such
individual was refused admission, suspended, or expelled, or was re-
fused employment or advancement or was suspended or discharged
for any reason other than discrimination on account of race, color,
religion, sex, or national origin or in violation of section 2000e-3(a)
of this title [section 704(a)].

Id.
113. Id.
114. Sape & Hart, Title VII Reconsidered: The Equal Employment Opportunity Act of

1972, 40 GEO. WASH. L. REV. 824, 849, 863 (1972); Rutherglen, Title VII Class
Actions, 47 U. CHI. L. REV. 688, 719 (1980).

115. Hutto v. Finney, 437 U.S. 678, 687-88 (1978); Milliken v. Bradley, 433
U.S. 267, 281-83 (1977); Hills v. Gautreaux, 425 U.S. 284, 292-96 (1976); see 0.
Fiss, THE CIVIL RIGHTS INJUNCTION 9-11, 49-50 (1978); Chayes, The Role of the
Judge in Public Law Litigation, 89 HARV. L. REV. 1281, 1298-1302 (1976); Eisenberg
& Yeazell, The Ordinary and the Extraordinary in Institutional Litigation, 93 HARV. L.
REV. 465, 481-82, 490-501 (1980). For a qualified endorsement of such reme-
dies, see Mishkin,John Randolph Tucker Lecture: Federal Courts as State Reformers, 35
WASH. & LEE L. REV. 949, 950-51, 959, 975 (1978).

116. Awards of back pay must be reduced by the amount of interim earnings or
the amount that could have been earned with reasonable diligence, and they can-
not extend to periods more than two years before a charge was filed with the
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these is the section's last sentence, which prohibits awards of
compensatory relief to any individual denied a job or union
membership for any reason not prohibited by Title VII. 1 17

As we have already seen, this sentence was interpreted in
Stotts to authorize the award of relief only to actual victims of
discrimination. II As Justice Brennan pointed out, however,
this sentence literally prohibits only awards of compensatory
relief to individuals who would have been denied a job or
denied union membership for entirely legitimate reasons.' 1 9

It applies, for example, when an employer denies an individ-
ual ajob because of his race but can later show that the indi-
vidual did not possess the legitimate qualifications for the
job anyway.' 20 Nevertheless, several supporters of Title VII
interpreted this sentence as a prohibition against judicially
ordered "racial quotas," in statements prominently quoted
in Stotts. 12 1 They did so during the congressional debate
over racial preferences which culminated in the compromise
adding section 703(j) to the statute on the floor of the Sen-
ate.' 22 It is doubtful, however, that any such legislative his-
tory, attached to a provision concerned with compensatory
relief, could effectively limit the relief authorized by section
706(g) to injunctions against future discrimination and com-
pensation for past discrimination. The literal terms of sec-
tion 706(g), quoted earlier, 23 make clear precisely that it
was not limited to these forms of relief.

Section 703(j) contains a more explicit limitation onju-
dicially ordered preferences under Title VII. In terms that
seemingly extend to preferences ordered under section
706(g), it states that "[n]othing contained in this subchapter
shall be interpreted to require" racial balance.' 2 4 The legis-

EEOC. § 7 0 6 (g), 42 U.S.C. § 2000e-5(g) (1982). For the full text of section
706(g), see supra note 112.

117. Id.
118. 467 U.S. at 578-83. See supra subpart II.A.
119. Local 28, Sheet Metal Workers' Int'l Ass'n v. EEOC, 106 S. Ct. 3019,

3049 (1986).
120. International Bhd. of Teamsters v. United States, 431 U.S. 324, 362

(1977); Franks v. Bowman Transp. Co., 424 U.S. '747, 772-73 & n.32 (1976).
121. 467 U.S. at 578-82.
122. 106 S. Ct. at 3042; Vaas, Title II: Legislative Histor,, 7 B.C. INDUS. & CoM.

L. REV. 431, 450 (1966).
123. See supra note 112.
124. 42 U.S.C. § 2000e-2(j) (1982). Section 70:30) is quoted in full supra note

13.

496 [Vol. 35:467

HeinOnline -- 35 UCLA L. Rev. 496 1987-1988



AFFIRMATIVE ACTION

lative history demonstrates that this subsection was added to
dispel fears that Title VII would require employers to grant
preferences in order to avoid liability. In this view, section
703(j) means only that an employer's failure to confer pref-
erences cannot result in liability; it does not affect a court's
remedial powers at all.

This argument is essentially correct, although its con-
clusion is overstated. Like the exception for bona fide sen-
iority systems under Title VII,125 section 703(j) does not
deprive the courts of authority to order preferential relief, it
only affects how the court should exercise that authority.
The same general principles apply both to preferential relief
and to remedial seniority: substantive law usually determines
the scope of the remedy because it determines the scope of
the wrong, but in unusual cases, the scope of the remedy can
go beyond the scope of the wrong. Sheet Metal Workers was
one such case. As Justice Brennan's lengthy discussion of
the legislative history demonstrates, the focus of section
703(j) was on preferences required as a matter of substan-
tive law, not on preferences designed to remedy independ-
ent, egregious violations of Title VII.126

Nevertheless, the same concerns that led Congress to
disavow any interpretation of Title VII that required racial
balance as a matter of substantive law should also limit the
award of preferential relief. Justice Brennan acknowledged
as much by limiting preferential relief to extraordinary situa-
tions. In his view, preferential remedies are only justified
when a defendant has engaged in "particularly longstanding
or egregious discrimination," when "informal mechanisms
may obstruct equal employment opportunities," or when in-
terim goals are necessary "pending the development of non-
discriminatory hiring or promotion procedures."'' 27 Justice
Powell agreed with the need for preferences in only the first
of these situations, without mentioning the other two.' 2 8

His vote, which was necessary for the decision of the case,
thus effectively limits the situations in which a court can or-

125. § 703(h), 42 U.S.C. § 2000e-2(h) (1982). See supra subpart II.A.
126. 106 S. Ct. at 3038-44.
127. Id. at 3036-37.
128. Id. at 3054 (Powell, J., concurring in part and concurring in the

judgment).
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der a preference under Title VII to only those involving, in
his words, "particularly egregious conduct."' 29

The Court disposed of the constitutional question much
more quickly. Both Justice Brennan and Justice Powell gen-
erally recapitulated their analysis under Title VII of the bur-
den that the preference placed on whites and its overall
appropriateness as a remedy.1 30 The more interesting
strand of their analysis concerned the degree of justification
required for the preference: whether the proof of prior dis-
crimination by the union was sufficient to support it. All five
of the justices voting to affirm agreed that this standard had
been met but none actually discussed what the constitutional
standard was. Egregious discrimination, they noted, was suf-
ficient to support a judicially-ordered preference, but they
never discussed whether it was required, or whether some
lesser showing was sufficient.1 31 This question was left open
in Sheet Metal Workers, and, as we shall see, in United States v.
Paradise as well.

B. United States v. Paradise

United States v. Paradise 132 resembled Sheet Metal Workers
in several respects: it concerned egregious discrimination,
court orders and consent decrees which had resulted in par-
tial and delayed compliance, and a judicially ordered prefer-
ence that did not deprive any white employees of their jobs.
The Court upheld the preference for many of the same rea-
sons, despite the fact that the case involved only constitu-
tional issues because it was filed in 1972 before Title VII was
extended to public employers.

The NAACP sued the Alabama Department of Public
Safety for its longstanding practice of refusing to hire blacks
as state troopers. The district court found discrimination
and ordered a temporary one-for-one hiring quota, 33 which
the court of appeals upheld. 34 Subsequently, the district

129. Id.
130. Id. at 3053 (opinion of Brennan, J.); id. at 3056-57 (Powell, J., concurring

in part and concurring in the judgment).
131. Id. at 3053 (opinion of Brennan, J.); id. at 3055 (Powell, J., concurring in

part and concurring in the judgment).
132. 107 S. Ct. 1053 (1987).
133. NAACP v. Allen, 340 F. Supp. 703, 706 (M.D. Ala. 1972).
134. NAACP v. Allen, 493 F.2d 614 (5th Cir. 1974).
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court found that the department had tried to frustrate this
order by artificially restricting the number of new troopers
hired and by discriminating against black troopers during
their probationary period. 35

In 1977, the plaintiffs returned to the district court seek-
ing relief for continued discrimination in promotions. At
the time, no blacks had ever been employed at the rank of
corporal or above. The district court approved a consent
decree under which the department agreed to develop a
promotion procedure that would be fair to all and have mini-
mal adverse impact upon blacks. When the department
failed to do so after several years, the parties agreed to a
second consent decree, which again resulted in no promo-
tions because the test developed by the department had an
adverse impact on blacks.

In 1983, the plaintiffs sought to enforce the two consent
decrees. In particular, they asked the court to order the de-
partment to promote one black to the rank of corporal for
each white so promoted. After requesting promotion plans
from the department, all of which it found unsatisfactory,
the district court imposed a one-for-one hiring requirement
on all upper ranks, but only if (i) there were qualified black
applicants, (ii) the rank was less than 25% black, and (iii) the
Department had not developed and implemented a promo-
tion plan without adverse impact for the relevant rank. 3 6

After contesting the order in district court, the department
promoted eight blacks and eight whites to corporal. Four
months later, the department submitted new proposed pro-
cedures for promotion to corporal and the district court sus-
pended the one-for-one requirement for this rank. On
appeal, the Eleventh Circuit affirmed the court's one-for-one
preference in promotions to all the higher ranks. It con-
cluded that the relief extended no further than necessary to
remedy the " 'egregious' and long-standing racial imbal-
ances in the ... Department.' 37

135. The district court found that the department had not selected the best
qualified blacks from the eligibility rosters, had discriminated against black train-
ees at the trooper academy, had treated whites less harshly than blacks in training
and testing, and had disciplined blacks more harshly than whites for the same
misconduct while on the force. Paradise, 107 S. Ct. at 1059.

136. Paradise v. Prescott, 585 F. Supp. 72, 75 (M.D. Ala. 1983).
137. Paradise v. Prescott, 767 F.2d 1514, 1533 (11 th Cir. 1985).
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The Supreme Court affirmed this decision over two dis-
sents. Justice O'Connor, joined by Chief Justice Rehnquist
andJustice Scalia, would have reversed because she believed
that the district court had not adequately considered alterna-
tives to the one-for-one promotion quota.13 8 Justice White,
in his own two-sentence dissenting opinion, simply stated
that the district court had exceeded its equitable powers in
imposing the promotion quota.13 9 The remaining five jus-
tices supported the reasoning of Justice Brennan, except for
Justice Stevens, who concurred only in the judgment. Citing
the Court's busing decisions, Justice Stevens would have de-
cided the case on the ground of burden of proof. He be-
lieved that "[a] party who has been found guilty of repeated
and persistent violations of the law bears the burden of dem-
onstrating that the chancellor's efforts to fashion effective
relief exceed the bounds of 'reasonableness,' "140 a burden
which he thought the Department had not even begun to
meet in this case.

Justice Brennan, writing for the plurality, analyzed the
case in more familiar terms and found both that the remedy
was sufficiently narrowly tailored and that there was ade-
quate evidence of prior discrimination to justify the prefer-
ence. The first requirement took up the major part of his
opinion. In finding that the preference was narrowly tai-
lored, Justice Brennan considered several factors recogniz-
able from Sheet Metal Workers: the need for a preference and
the efficacy of alternative remedies; the flexibility, waivability
and duration of the preference; the relationship between its
numerical goals and the relevant labor market; and its im-
pact on the rights of third parties. 14

1 The remedy was neces-
sary and the alternatives inadequate, he found, because only
a promotion preference could further all three of the district
court's remedial goals: eliminating the effects of past dis-
crimination, creating incentives for the department to de-
velop an acceptable promotion procedure, and eliminating
the effects of the department's foot-dragging. The prefer-
ence was sufficiently flexible and temporary because it was
conditioned on the availability of qualified black candidates

138. 107 S. Ct. at 1082 (O'Connor, J., dissenting).
139. Id. at 1080 (White, J., dissenting).
140. Id. at 1078 (Stevens, J., concurring).
141. Id. at 1066-74 (opinion of Brennan, J.).
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and would be suspended whenever the department devel-
oped its own acceptable promotion procedures.

The preference also passed the hurdles that the prefer-
ence in layoffs in Wygant had stumbled on. First, even
though the preference required 50% of the promotions to
be of black candidates, while the local labor pool contained
only 25% blacks, the promotion ratio was sufficiently related
to the composition of the relevant labor market. Justice
Brennan argued that the one-for-one promotion ratio regu-
lated only the speed with which the eventual target of 25%
overall minority representation would be reached and that it
did not unduly exclude whites. He therefore concluded that
it was constitutionally permissible as a means of "compen-
sat[ing] for past delay and prevent[ing] future recalci-
trance."' 142 Second, Justice Brennan believed that the one-
for-one quota was sufficiently diffuse in impact to impose no
unacceptable burden on whites. Because it was of limited
duration and because whites who were passed over would be
eligible for promotion later, Justice Brennan believed that
the only burden it imposed was one of postponement. Com-
pared to loss of an existing job, as in Stotts and Wygant, or
even denial of a future employment opportunity, as in John-
son, this was a "lesser burden."' 14 3

The most interesting part of Justice Brennan's analysis
was not his application of these factors, but their source. In
selecting the factors to consider, Justice Brennan conflated
standards approved by seven members of the Court in dif-
ferent cases-some involving Title VII and others the Con-
stitution, some involving voluntary preferences and others
court-ordered ones. 14 4 The conflation of these standards
strongly confirms the conclusion suggested by Stotts and Wy-
gant. Whether the case involves a voluntary or court-or-
dered preference or a Title VII or equal protection claim,
this part of the test remains the same: the preference must
be necessary and the alternatives ineffective; it must be flexi-
ble and temporary and not place an undue burden on inno-
cent whites; and its ultimate numerical goals must bear a

142. Id. at 1072.
143. Id. at 1073.
144. Id. at 1067. The justices are Justices Brennan, White, Marshall, Black-

mun, Powell, Stevens, and O'Connor.
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reasonable relationship to the composition of the relevant
labor market.

On the issue of justification, Justice Brennan believed
that "the pervasive, systematic, and obstinate discriminatory
conduct of the Department" furnished the necessary eviden-
tiary predicate for racially conscious relief. 45 And every
other member of the Court, with the possible exception of
Justice White, appeared to agree with this conclusion. 146

WhileJustice Brennan and the other justices made clear that
such blatantly discriminatory actions are sufficient to support
a judicially-ordered preference, they did not imply that
proof of such discriminatory actions is necessary to support
one. Like the opinions in Sheet Metal Workers, the opinions in
Paradise assume without any real discussion that persistent
and egregious discrimination satisfies the constitutional
standard-whatever it might be.

Only Justice Powell went on to suggest that the burden
of justification under Title VII and the Equal Protection
Clause might be different. 147 This possible divergence
should not be totally surprising, but its direction is. If the
Constitution really requires something different from Title
VII, it does not, under Sheet Metal Workers, require anything
stronger than proof of egregious discrimination. Any diver-
gence must be in the direction of a weaker constitutional re-
quirement. This is the opposite of the divergence between
the constitutional and statutory standards for voluntary pref-
erences. With respect to voluntary preferences, the Consti-
tution requires a "strong basis in evidence" of prior
discrimination, whereas Title VII requires only a "manifest
imbalance," a somewhat lesser showing. With respect toju-
dicially ordered preferences, on the other hand, Title VII re-
quires egregious discrimination, while the Constitution may
require somewhat less. Thus, Title 'VII requires less than
the Constitution in one context and possibly more in the
other.

The possible difference in these standards should not,
however, obscure the fundamental similarity between them.

145. Id. at 1065.
146. Id. at 1075 (Powell,J., concurring); id. at 1077 (Stevens,J., concurring); id.

at 1080 (O'ConnorJ., dissenting).
147. Justice Powell stated that he believed the Title VII and equal protection

standards were different. Id. at 1075 n.1 (Powell. j., concurring).
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The statutory standards in Sheet Metal Workers are derived
from the same general remedial principles as the constitu-
tional standards applied, but not fully articulated, in Paradise.
Title VII incorporates these principles by granting the
courts broad equitable authority to remedy discrimination.
In constitutional law, these principles bear upon the reme-
dies available under the general civil rights statutes, chiefly
sections 1983 and 1988.148 The detailed legal rules derived
from these different sources of law are not likely to be ex-
actly equivalent, if only because the relevant statutory lan-
guage and judicial precedent are likely to differ. But
conversely, they are likely to yield only residual variation in
the law of affirmative action. The scope of sections 1983
and 1988 depends primarily upon the substantive constitu-
tional rights that they are used to enforce. They create de-
fenses mainly by way of various immunities, limitation
periods, and restrictions on injunctions against state pro-
ceedings, none of which directly affects affirmative action. 149

The same underlying principles should yield generally simi-
lar results, at least in cases concerned with the same rem-
edy-preferences-for the same problem-discrimination in
employment-and within the same body of federal civil
rights law.

IV. REASONS FOR DIVERGENCE

Despite the Court's disclaimers in Johnson, the statutory
and constitutional standards for affirmative action already
converge at several points. Both afford nearly identical pro-
tection to white employees from excessive individual bur-
dens, as Stotts and Wygant illustrate. This element of the
Court's analysis is the same for voluntarily adopted and judi-
cially imposed preferences, whether they are adopted under
Title VII or the Constitution. It requires that the preference
be necessary and the alternatives inadequate; that it be tem-
porary and flexible; that its numerical goals bear a reason-
able relationship to the composition of the relevant labor
market; and that it not place an undue burden on innocent

148. 42 U.S.C. §§ 1983, 1988 (1982).
149. See generally T. EISENBERG, CIVIL RIGHTS LEGISLATION: CASES AND MATERI-

ALS chs, 5, 6 (2 ed. 1987); Eisenberg, State Law in Federal Civil Rights Cases: The
Proper Scope of Section 1988, 128 U. PA. L. REV. 499 (1980); Whitman, Constitutional
Torts, 79 MICH. L. REV. 5 (1980).
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whites. These four factors regulate respectively the neces-
sity, duration, degree, and form of preferences. Of these
four factors, the first three depend on the facts of each case.
In Paradise, for example, the adequacy of alternative reme-
dies and the reasonableness of the goal both turned largely
on the history of footdragging and bad faith by the Alabama
Department of Public Safety. Without this history, the Court
might well have held the preference invalid. The fourth fac-
tor, by contrast, turns on the general form of the preference.
It bars preferences in layoffs but permits preferences in hir-
ing and promotion, provided, of course, that they are other-
wise permissible. If nothing else, Weber, Stotts, Wygant, Sheet
Metal Workers, and Paradise have settled the validity of these
general forms of preferential relief.

The divergence among the various standards applied by
the Court arises primarily from the second element of the
Court's analysis: the evidence of past discrimination neces-
sary to justify a preference. But even here, both the statu-
tory and the constitutional standards authorize the judiciary
to grant preferential relief to remedy egregious discrimina-
tion, as Sheet Metal Workers and Paradise hold. Moreover, the
standards also overlap in coverage to a great extent, in effect
making the stricter of the two standards decisive in any case
involving government action. Both the statutory and consti-
tutional standards apply to any case in which a court ap-
proves a consent decree or orders a preference in an action
under Title VII or in which a public employer voluntarily
adopts a preference. The Court's constitutional decisions,
especially in Wygant, thus effectively confine Weber to its orig-
inal scope: to preferences established by private employers
without judicial compulsion or approval.

A. The Difference Between The Statutory and Constitutional
Standards

The principal remaining disparity between Wygant and
Weber is in the evidence of past discrimination required to
support a preference. In Johnson, the Court insisted that the
statutory standard for voluntary preferences requires some-
what less evidence than the constitutional standard,
although it failed to make clear how much less. Voluntary
preferences must have a "strong basis in evidence" of prior
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discrimination under the Constitution 150 but only evidence
of a "manifest imbalance" under Title VII. 15 ' Judicially im-
posed preferences, on the other hand, must be supported by
evidence of egregious discrimination under Title VII and a
similar, but perhaps less extreme, showing under the Consti-
tution. There are two, or possibly three, differences to be
explained. The first, and most important, is the difference
between the constitutional and statutory standards for vol-
untary preferences. The second is the higher standard ap-
plied to judicially imposed preferences under both Title VII
and the Constitution. The third difference, suggested by
Justice Powell in Paradise,152 is that the statutory standard for
judicially imposed preferences may be stricter than the con-
stitutional standard, exactly the opposite of their ordering
for voluntary preferences.

Most of these differences can plausibly be explained by
the reasoning of Weber: that Title VII did not simply impose
a prohibition against discrimination by private employers,
but also sought to restrain government interference with the
prerogatives of private employers and unions. 153 In the ab-
sence of a corresponding constitutional principle against in-
terference with the public employment relationship, this
statutory policy explains both the more lenient treatment of
voluntary preferences and the stricter treatment ofjudicially
imposed preferences under Title VII than under the Consti-
tution. Under Title VII alone, it also explains the stricter
standards for judicially imposed preferences than for volun-
tary preferences. The existing case law can therefore be
largely explained by the statutory policy identified in Weber,
but only on the doubtful assumption that this policy can ac-
tually be found in Title VII.

A general policy against interference with private em-
ployers and unions has little basis in the structure or func-
tion of Title VII, as a comparison with the National Labor
Relations Act demonstrates. Unlike Title VII, the NLRA
generally prohibits administrative or judicial regulation of

150. Wygant v. Jackson Bd. of Educ., 106 S. Ct. 1842, 1848 (1986) (opinion of
Powell, J.).

151. Johnson v. Transportation Agency, 107 S. Ct. 1442, 1452-53 (1987);
United Steelworkers v. Weber, 443 U.S. 193, 197, 204 (1979).

152. 107 S. Ct. at 1075 n.1 (Powell,J., concurring).
153. Weber, 443 U.S. at 203-08.
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collective bargaining agreements, except as specifically au-
thorized by Congress. Its basic purpose was to establish a
structure of collective bargaining in which employers and
unions could work out the terms and conditions of employ-
ment free from government interference.154 By contrast, Ti-
tle VII was intended to regulate the employment
relationship directly. Consistently with its basic purpose, Ti-
tle VII prohibits discrimination in all aspects of employment
and it contains no general restraint on government interfer-
ence with the employment relationship. 55 The only dis-
claimers in Title VII are specific, not general, exempting
narrowly defined employment, practices such as bona fide
seniority systems. 156

Among these specific disclaimers is section 703(j),
which disavows any interpretation of Title VII that "re-
quires" preference. 157 As we have seen, section 703(j) re-
ceived an even narrower interpretation in Sheet Metal Workers:
it forbids preferences required as a matter of substantive
law, but not preferences required by judicial order for in-
dependent violations of Title VII. By itself, section 703(j)
establishes a policy only against government regulation that
requires preferences, not against any form of government
regulation at all. This limited policy, against requiring pref-
erences as a matter of substantive law, is perfectly consistent
with constitutional law, which has never been interpreted to
require preferences except as judicial remedies for constitu-
tional or statutory violations, as in Paradise. It is also per-
fectly consistent with Title VII, which. has in effect extended
the constitutional prohibition against discrimination from
public to private employment. And, of course, as it was in-
terpreted in Griggs v. Duke Power Co., Title VII has done far
more than simply extend the constitutional prohibition. It

154. 29 U.S.C. § 158(d). See H.K. Porter Co. V. NLRB, 397 U.S. 99 (1970).
155. § 703(a)-(d), 42 U.S.C. § 2000e-2(a)-(d) (1982). For a fuller account of

the general and overlapping prohibitions in Title VII, see Rutherglen, supra note
25, at 1299-1312.

156. 42 U.S.C. § 2000e-3(h) (1982). Other important exclusions are for cer-
tain practices by religious institutions, for bona fide occupational qualifications on
the basis of national origin, sex, and religion, for certain forms of compensation
authorized by the Equal Pay Act, 29 U.S.C. § 206(d) (1982), and for veterans pref-
erences, §§ 702, 703(e)(l)-(2), 703(h), 712, 42 U.S.C. §§ 2000e-1, -2(e)(1)-(2),
-2(h), -11 (1982).

157. 42 U.S.C. § 2000e-2(j) (1982). Section 703(j) is quoted in full supra note
13.
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has also prohibited neutral employment practices with dis-
criminatory effects.1 58 Because Title VII does so much more
in regulating employment than the Constitution, it is diffi-
cult to agree with the conclusion in Weber that it does less in
regulating preferences.

Moreover, any general policy, outside of Title VII,
against regulation of privately adopted preferences proves
too little because it fails to justify the distinction between the
statutory and constitutional standards for voluntary prefer-
ences. Any policy, for example, of deferring to private at-
tempts to remedy past discrimination applies equally well to
public employers, so that the constitutional and statutory
standards for affirmative action are difficult to distinguish on
this ground. Nor can it be claimed that preferences adopted
by public employers are more suspect than preferences
adopted by private ones. If anything, they appear less sus-
pect because most public employers are subject, however in-
directly, to public pressure to avoid placing burdens on
majority groups. As several commentators have argued,
government preferences for the benefit of minorities should
not be closely scrutinized because there is no need for the
judiciary to protect the majority from itself.' 59 A similar ar-
gument could be made for preferences in favor of women,
either because they are effectively a political minority or be-
cause classifications on the basis of sex are subject to re-
duced judicial scrutiny in the first place.' 60 Even if public
employers are subject to political pressure from minority
and feminist interest groups, they must still satisfy the de-
mands of other interest groups to avoid preferences that im-
pose unacceptable burdens upon white males. By contrast,
private employers are more likely to use preferences to
avoid liability to individual victims of discrimination. When
they use preferences to avoid litigation, private employers
may not give much weight to the interests of the employees

158. See generally Griggs v. Duke Power Co., 401 U.S. 424 (1971).
159. SeeJ. ELY, DEMOCRACY AND DISTRUST 145-70 (1980); Ely, The Constilttion-

ality of Reverse Racial Discrimination, 41 U. Cm. L. REV. 723, 736-41 (1974). For an
extension of this argument to preferences generally, see Sullivan, The Supreme
Court-Comment, Sins of Discrimination: Last Term's Affirmative Ac/ion Cases, 100 HAR\,.

L. REV. 78 (1986).
160. See Kay, Models of Equality, 1985 U. ILL. L. REV. 39, 63-72. See generally

Wasserstrom, Racism, Sexism, and Preferential Treatment: .1n.Approach to the Topics, 24
UCLA L. REV. 581, 603-22 (1977).
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and applicants for employment who bear the cost of the
preference, because they are displacing the cost of liability
onto them. If this is true, voluntary preferences under Title
VII should be subject to a higher, not a lower, standard of
justification than voluntary preferences under the
Constitution.

In his concurrence in Weber, Justice Blackmun suggested
an entirely different basis for distinguishing between the
statutory and constitutional standards. He argued that em-
ployers and unions must be allowed some leeway to adopt
affirmative action plans because otherwise they would be
caught between liability under the theory of disparate impact
and liability for reverse discrimination.161 His approach sug-
gests that the difference between the statutory and constitu-
tional standards arises from the theory of disparate impact,
which is available under Title VII but not under the Consti-
tution. 162 Under this theory, a plaintiff can establish a viola-
tion of Title VII by proving that an employment practice has
an adverse impact upon minorities. If the plaintiff carries
this burden, then the burden shifts to the defendant to prove
that the employment practice is justified by "business neces-
sity" or "related to job performance."' 163 If the theory is in-
terpreted to place a heavy burden on the defendant-to
prove business necessity, as opposed to job relationship-
then proof of racial imbalance would effectively establish a
violation of Title VII. Employers would rarely, if ever, be
able to prove that the disputed employment practice was a
matter of business necessity, particularly if elaborate social
science proof in the form of criterion validation were re-
quired. 6 4 Employers could comply 'with Title VII only by
adopting employment practices that resulted in racial
balance.

This interpretation of the theory of disparate impact,
however, provides no independent basis for allowing affirm-
ative action. It only raises in a roundabout way the same

161. United Steelworkers v. Weber, 443 U.S. 1,93, 210-11 (1979) (Blackmun,
J., concurring).

162. Washington v. Davis, 426 U.S. 229, 238-48 (1976).
163. Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975); Griggs v. Duke

Power Co., 401 U.S. 424, 431 (1971).

164. Lerner, Washington v. Davis: Quantity, Quality and Equdlity in Employment Test-
ing, 1976 Sup. CT. REV. 263, 297-304.
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questions raised by section 703(j). If Congress rejected any
interpretation of Title VII that requires racial and sexual bal-
ance in an employer's work force, then it also rejected any
interpretation of the theory of disparate impact that effec-
tively requires such balance. In this view, the theory is
designed primarily to prevent pretextual discrimination. It
allows the plaintiff to make out a prima facie case by proving
adverse impact instead of intentional discrimination and it
then requires the defendant to carry the burden ofjustifying
the employment practices in dispute. In this form, the the-
ory relieves the plaintiff of the difficult task of finding direct
evidence of intentional discrimination, a task which is espe-
cially difficult in cases involving institutional defendants who
act only through their officials, employees, and agents.' 65

Even apart from these controversies, the theory of dis-
parate impact does not succeed in distinguishing the statu-
tory and constitutional standards as they have developed
since Weber. The Constitution does not require evidence of
a constitutional violation by the employer or union to justify
a preference. As the constitutional standard was applied in
Wygant and Sheet Metal Workers, and as it was formulated in
Wygant, evidence of a statutory violation is sufficient. In Sheet
Metal Workers, the Court upheld the constitutionality of aju-
dicially ordered preference based on discrimination by a
union which, because it was a private organization, had vio-
lated only Title VII.166 In his plurality opinion in Wygant,
Justice Powell required strong evidence of "discrimina-
tion."' 167 This term, as his discussion of statistical evidence
under Title VII illustrates, 68 refers to discrimination in vio-
lation of Title VII in addition to discrimination in violation
of the Constitution. Moreover, in her separate opinion in
Wygant, Justice O'Connor referred even more explicitly to
statutory and constitutional violations. 69 In addition, three

165. For a fuller statement of this argument, see Rutherglen, supra note 25, at
1312-16.

166. 106 S. Ct. at 3052-54 (opinion of Brennan,J.); id. at 3054-57 (Powell,J.,
concurring in part and concurring in the judgment). Justice White also generally
agreed with the plurality approach but dissented from its application in this case.
Id. at 3062 (White, J., dissenting).

167. 106 S. Ct. at 1848-49 (opinion of Powell, J.).
168. Id. at 1847-48.
169. Id. at 1855-57 (O'Connor, J., concurring in part and concurring in the

judgment).
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of the dissenting justices in that case also would have found
evidence of disparate impact sufficient.' 70 Because evidence
of disparate impact satisfies the constitutional as well as the
statutory standard of justification, Justice Blackmun's ap-
proach argues for convergence of the statutory and constitu-
tional standards, not against it.

B. The Difference Between Voluntary and Judicially Ordered
Preferences

Justice Blackmun's approach does not justify the first,
but rather the second of the differences mentioned earlier:
the difference between the standards for voluntarily adopted
and judicially imposed preferences, regardless of their
source in Title VII or the Constitution. Preferences adopted
by agreement early in litigation, as in Firefighters v. Cleveland,
or outside of litigation entirely, as in Weber,Johnson, and Wy-
gant, should be subject to a more lenient standard than pref-
erences adopted after trial. As a theoretical matter, the
Court itself has made this distinction in marking "the funda-
mental difference between volitional private behavior and
the exercise of coercion by the state." 1 7' In doing so, it has
followed liberal political theory, which distinguishes be-
tween private action undertaken voluntarily and action re-
quired by the government, 72 and liberal constitutional
theory, which distinguishes between public action taken by
politically responsible government officials and judicially co-

170. Id. at 1862-65 (Marshall, J., dissenting) (joined by Brennan and Black-
mun, JJ.).

171. Johnson v. Transportation Agency, 107 S, Ct. 1442, 1452 n.8 (1987).

172. A wide range of liberal and libertarian political theories distinguish be-
tween private action and government action in order to limit government interfer-
ence with private choice. Classical liberals restricted government to the role of
preventing individual actions that caused harm to others. See, e.g., J.S. MIL., Oil
Liberty ch. IV, in 18 COLLECTED WORKS OF JOHN STUART MI.L (. Robson ed.

1977). Modern libertarians have imposed stricter restraints on the role of govern-
ment action, limiting it to preventing or correcting violations of individual rights,
determined entirely by just acquisition or transfer of such rights. See, e.g., R.
NOZICK, ANARCHY, STATE, AND UTOPIA ch. 3 (1974). Modern liberals, such as Ron-

aid Dworkin, maintain the distinction between government action and private ac-
tion, but in a quite different form. They require government to maintain equality
by allocating resources equally among individuals, and within that constraint,
treating different conceptions of the good life held by different individuals with
equal respect. See R. DWORKIN, Liberalism, in A MATTER OF PRINCIPLE 181 (1985).
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erced action. 173 In both cases, the latter alternative requires
a stronger justification than the former. Voluntary prefer-
ences should receive more lenient treatment under both Ti-
tle VII and the Constitution, not because of any distinctive
policy against regulation of private employers and unions
unique to Title VII, but because both sources of law embody
fundamental principles of government that favor voluntary
resolution of disputes over government coercion and litiga-
tion. In Title VII, these principles are reflected in the proce-
dures for conciliation by the EEOC. 174 In constitutional law,
they are reflected in the need for a special justification of
judicial decisions invalidating the action of representative
branches of government, 75 as well as in general policies
favoring settlement of litigation. 176

As a practical matter, this difference also reflects the dif-
ferent amounts of evidence available before and after litiga-
tion. In the absence of trial, less evidence is likely to be
available to prove a constitutional or statutory violation. As
several justices have now pointed out, following Justice
Blackmun's concurrence in Weber, an employer or union has
little incentive to prove its own past violations of Title
VII. 177 Even in Wygant, a majority of the Court required
neither admission of past discrimination when a preference
is voluntarily adopted nor conclusive evidence of past dis-

173. The prevailing theories of constitutional law generally allow the legislative
and executive branches of government, as the democratically elected representa-
tives of the people, to determine broad questions of policy. They restrict the role
of the courts to preventing democratic majorities from infringing upon individual
rights. SeeJ. CHOPER, JUDICIAL REVIEW AND THE NATIONAL POLITICAL PROCESS chs.
1, 2 (1980); R. DWORKIN, TAKING RIGHTS SERIOUSLY chs. 4, 5 (1977);J. ELY, DE-

MOCRACY AND DISTRUST ch. 4 (1980).
174. A charge under Title VII must be filed with the EEOC to allow it to en-

gage in investigation and conciliation. § 706(b)-(d), (f)(l), 42 U.S.C. § 2000e-
5(b)-(d), (f)(l) (1982).

175. E.g.,J. ELY, supra note 159, at 5-9;J. CHOPER, supra note 173, at 4-59.
176. Anderson, The Approval and Interpretation of Consent Decrees in Civil Rigits

Class Action Litigation, 1983 U. ILL. L. REV. 579, 580-83; Diver, TieJudge as Political
Powerbroker: Superintending Structural Change in Public Institutions, 65 VA. L. REV. 43,
88-105 (1979). For a critical view of these policies, see Fiss, Against Settlement, 93
YALE L.J. 1073 (1984).

177. United Steelworkers v. Weber, 443 U.S. 193, 213-14 (1979) (Blackmun,
J., concurring); Wygant v. Jackson Bd. of Educ., 106 S. Ct. 1842, 1855
(1986)(O'Connor, J., concurring in part and concurring in the judgment);Johnson,
107 S. Ct. at 1451.
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crimination when its validity is challenged. 7 8 To require the
defendant to produce such evidence would expose him to
liability for the employment practices that preceded adop-
tion of the preference.

Similarly, in this view, a preference resulting from a full
trial on the issue of liability and remedies, as in Sheet Metal
Workers and Paradise, requires more evidence partly because
more is available, both on the extent and nature of the de-
fendant's past discrimination and on the alternative reme-
dies for it. A higher standard of justification does not mean
that preferences ordered by courts are less trustworthy than
those voluntarily adopted by employers and unions. It
means only that courts have better evidence available to
them. A preference ordered by a court after trial is necessar-
ily based on a finding of past discrimination because, with-
out such a finding, a court cannot order any relief at all.

The procedural context in which preferential relief is
ordered explains why the justification for such relief must be
stronger than the justification for voluntarily adopted pref-
erences, but it does not explain why it must be so much
stronger. It does not explain why a finding of egregious dis-
crimination is required, not just a finding of past discrimina-
tion. In part, this high standard may be attributable to the
equitable discretion of the district judge. To impose an ef-
fective limit on the district judge's authority to order injunc-
tive relief, the Court must announce even a moderately
restrictive standard in fairly strong terms. As Justice Stevens
pointed out in Paradise, ' 79 substantial discretion to formulate
effective remedies for past discrimination must be left to the
district judge. The basic choice is between preferences as a
routine form of relief or as an extraordinary remedy. Even
the justices most sympathetic to affirmative action, who
joined Justice Brennan's opinions in Sheet Metal Workers and
Paradise, have chosen the latter alternative. 0

In this respect, judicially ordered preferences bear a
closer resemblance to voluntarily adopted preferences than

178. 106 S. Ct. at 1848-49 (opinion of Powell, J.); id. at 1854-57 (O'Connor,
J., concurring in part and concurring in the judgment); id. at 1862-65 (Marshall,
J., joined by Brennan and Blackmun, JJ., dissenting).

179. 107 S. Ct. at 1076-79 (Stevens, J., concurring in the judgment).
180. See Local 28, Sheet Metal Workers Int'l Ass'n v. EEOC, 106 S. Ct. 3019,

3036, 3050 & n.48 (1986); Paradise v. Prescott, 107 S. Ct. 1067-70 (1987).

512 [Vol. 35:467

HeinOnline -- 35 UCLA L. Rev. 512 1987-1988



AFFIRMATIVE ACTION

at first appears. Both kinds of preferences are subject to
greater restrictions than the ordinary terms of a judicial or-
der, on the one hand, or a consent decree, settlement, or
unilateral change in employment practices, on the other. In
both situations, the usual remedies for past discrimination,
such as prospective injunctions, back pay, and remedial sen-
iority, or voluntary modification of employment practices
are liberally allowed, and indeed, under Title VII, they are
likely to be found inadequate only if they are not generous
enough.' 8 ' Preferences are subject to more searching re-
view, whether they are judicially imposed or voluntarily
adopted. More searching review of both kinds of prefer-
ences results in a stricter standard for judicially ordered
preferences because it begins from a higher base line. Vol-
untary action by employers and unions ordinarily requires
no evidence of past discrimination at all, while judicial reme-
dies require a finding of a past illegal act.

The wide range of alternative remedies available after
trial also supports the stricter standard for judicially im-
posed preferences. If these alternatives are adequate to
compensate for past discrimination and to prevent future
discrimination, then preferential relief unnecessarily bur-
dens the interests of white employees. The compensatory
remedies routinely imposed by a court after trial are not
likely to be as available or as attractive to employers and un-
ions before trial. Individual awards of back pay and reme-
dial seniority cannot be computed before a finding of
liability and, in the case of back pay, they require employers
to pay twice for work which is performed only once. Requir-
ing employers and unions to exhaust these individualized
forms of relief before adopting a preference is tantamount
to requiring them to admit liability for past discrimination.
Judicial awards of back pay and remedial seniority, on the
other hand, are routine consequences of a judicial finding of
past discrimination, as are prospective injunctions against
future discrimination and against specific practices found to

181. "[B]ackpay should be denied only for reasons which, if applied generally,
would not frustrate the central statutory purposes of eradicating discrimination
throughout the economy and making persons whole for injuries suffered through
past discrimination." Albemarle Paper Co. v. Moody, 422 U.S. 405, 421 (1975)
(footnote omitted). The Court subsequently applied the same principles to
awards of remedial seniority. Franks v. Bowman Transp. Co., 424 U.S. 747,
770-71 (1976).
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be discriminatory. 82 Only if a district court finds these rem-
edies to be inadequate, usually after trying them first, can it
impose a preference. The distinction between judicially im-
posed and voluntarily adopted preferences partly reflects
the different context of remedies which can only be imposed
after trial and voluntary action which need not be preceded
by any litigation at all.

C. The Difference Between the Statutory and Constitutional
Standards for Judicially Ordered Preferences

The third difference in standards has only been left
open as a possibility. In Sheet Metal Workers and Paradise, the
Court did not decide whether egregious discrimination was
necessary to support a court-ordered preference under the
Constitution but only that it was sufficient to do so. 183 Fur-
thermore, in Paradise, Justice Powell explicitly noted that the
constitutional standard of justification for court-ordered
preferences might be different than the statutory stan-
dard. 184 As we have already pointed out, only the statutory
policy against government interference in private employ-
ment, purportedly identified in Weber, explains why the stat-
utory standard for court-ordered preferences might be
higher than the constitutional standard. Just as this policy
makes it easier to approve privately adopted preferences, it
makes it more difficult for courts to impose preferences on
private actors. As we have already argued, however, the rea-
soning of Weber may explain these differences, but it does
not justify them. 185

This last difference is all the more puzzling because it
would have little effect, at least in cases of employment dis-
crimination. Since all court orders constitute government
action, they must always satisfy equal protection standards,
even when, as in Sheet Metal Workers, they control private be-
havior. The only cases in which a court-ordered preference
will be reviewed only under the constitutional standard are

182. International Bhd. of Teamsters v. United States, 431 U.S. 324, 361 &
n.47 (1977).

183. Sheet Metal Workers, 106 S. Ct. at 3053; id. at 3055 (PowelI,J., concurring in
part and concurring in the judgment); Paradise, 107 S. Ct. at 1065-66; id. at 1077
(Stevens, J., concurring in the judgment).

184. Paradise, 107 S. Ct. at 1075 n.l (Powell, J., concurring).
185. See supra text accompanying notes 153-160.
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those in which the underlying action contains no Title VII
claim. There are likely to be few such actions because it is
generally easier to establish liability under Title VII than
under the Constitution or the Reconstruction civil rights
acts, all of which require proof of intentional discrimina-
tion. 18 6 Such actions are likely to be brought only against
employers outside the coverage of Title VII, usually because
they fall below its requirement of fifteen or more employ-
ees' 8 7 or because they are agencies of the federal govern-
ment that fall outside the special section of Title VII
concerned with federal employment.18 8 If nearly all court-
ordered preferences must satisfy both statutory and consti-
tutional standards, the higher standard will almost always be
controlling.

Why then did the Court leave open, and Justice Powell
emphasize, the possibility of different standards? The an-
swer may lie in the broader coverage of the Equal Protection
Clause. Although Title VII reaches private, as well as public,
employment, the Equal Protection Clause reaches all gov-
ernment action, whether or not it concerns employment.
For instance, it prohibits discrimination in public housing,
public education, and public contracting, all outside the cov-
erage of Title VII. The Court may be justifiably reluctant to
insist upon strict uniformity between a statutory standard
closely tied to employment and a general constitutional
standard applicable to the whole range of government ac-
tion. Standards appropriate for preferences in employment
may not fit, for instance, preferences in school desegrega-
tion and housing, which may confront other, more intracta-
ble problems. 89 The constitutional standard must be
flexible enough to approximate the statutory standard in
employment but to depart from it when applied to the dis-

186. General Bldg. Contractors Ass'n, Inc. v. Pennsylvania, 458 U.S. 375, 391
(1982) (" § 1981, like the Equal Protection Clause, can be violated only by pur-
poseful discrimination."); Washington v. Davis, 426 U.S. 229, 238-48 (1976).

187. § 701(b), 42 U.S.C. § 2000e(b) (1982).
188. § 7 17(a), 42 U.S.C. § 2000e-16(a) (1982).
189. See, e.g., Gewirtz, Remedies and Resistance, 92 YALE L.J. 585, 659-65 (1983)

(limiting black enrollment may be a necessary remedy for segregation of public
schools, but only in very limited circumstances); Note, Tipping the Scales ofjnstice. A
Race-Conscious Remedy for Neighborhood Transition, 90 YALE L.J. 377 (1980) ("Reverse
steering" is a remedy for racial segregation in housing that is less suspect than
racial ceilings.).
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tinctive problems posed by other forms of government
action.

CONCLUSION

None of the reasons for allowing preferences in employ-
ment supports the marked distinction now drawn by the
Court between the statutory and constitutional standards for
judging these preferences. The overall congruence of the
two standards makes the major, outstanding distinction be-
tween them all the more untenable: the constitutional stan-
dard for voluntary preferences requires evidence of past
discrimination that conforms to Title VII standards of proof,
but the standard under Title VII itself does not. Weber, and
now Johnson, have defended this distinction by attributing to
Congress a policy against interference with private employ-
ers and unions. We have argued that this policy has little
basis in Title VII and hence provides no convincing reason
to distinguish between the statutory and constitutional
standards.

The deferential treatment accorded to voluntary prefer-
ences is instead largely an artifact of the doctrinal develop-
ments and shifting majorities on the Supreme Court. It has
been the work ofjustices, notably Justice Brennan, who have
also insisted upon a lenient constitutional standard, 9 0 but
who have prevailed only in cases decided under Title VII.
Conversely, the distinction between the constitutional and
statutory standards has been attacked by dissenting justices,
like Justice Scalia, who insist upon a strict constitutional
standard.' 9' There is no logical connection, however, be-
tween the equivalence of the two standards and a strict view
of affirmative action. It could as well be associated with a
liberal view of affirmative action or with the middle position
expressed in the separate opinions of Justice Powell. 192 The

190. E.g., Wygant v. Jackson Bd. of Educ., 106 S. Ct. 1842, 1861 (1986) (Mar-
shall, J., joined by Brennan and Blackmun, JJ., dissenting); Regents of the Univ. of
Cal. v. Bakke, 438 U.S. 265, 357-62 (1978) (opinion of Brennan, White, Marshall,
and Blackmun, JJ.).

191. E.g. United States v. Paradise, 107 S. Ct. 1053, 1080 (1987) (O'Connor,J.,
joined by Rehnquist, C.J., and Scalia, J., dissenting); Fullilove v. Klutznick, 448
U.S. 448, 523 (1980) (Stewart, J., joined by Rehnquist, J., dissenting).

192. Wygant, 106 S. Ct. at 1846-47 (opinion ofPowell,J.); Fullilove, 448 U.S. at
497-99 (Powell,J., concurring); Bakke, 438 U.S. at 305-10 (opinion of Powell, J.).
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question of the relationship between the two standards is
separate from the question of what the standards should be.

If anything, the abstract and open-ended language of
the Equal Protection Clause appears to be more flexible
than the specific prohibitions against employment discrimi-
nation in Title VII.193 And indeed, equal protection doc-
trine applies to the Federal Government only through the
even more general due process clause of the fifth amend-
ment. 194 The abstract constitutional language of both provi-
sions cannot be easily reduced to a concrete rule barring all
consideration of race or sex in government decisions.
Whatever the scope of the rule, it was developed in constitu-
tional decisions, not formulated in the constitutional text,
and it is correspondingly open to judicial interpretation.
The constitutional principle against discrimination, as many
cases have now held, does not require a strict prohibition
against remedies that take account of race or sex. The statu-
tory prohibitions should receive a similar interpretation, de-
spite the more concrete statutory language, because they
were enacted against the background ofjudicial decisions in
establishing and interpreting the constitutional principle.
Even their wording reveals their dependence upon constitu-
tional law. They define prohibited conduct in terms bor-
rowed directly from constitutional law, such as "to fail or
refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual" or "to limit, segregate,
or classify his employees or applicants for employment.' 95

The reasons for allowing preferences, as well as the reasons
for restricting them, have the same basis in the principle
against discrimination.

This common source of the statutory and constitutional
standards for affirmative action, even more than their in-
creasing similarity in detail and their substantial overlap in
coverage, provides the strongest argument for the eventual
convergence of the two standards for voluntary preferences.
The contrast between them represents only the latest phase

193. See Bickel, The Original Understanding and the Segregation Decision, 69 HARV. L.
REV. 1, 56-65 (1955) (noting flexibility of constitutional standards).

194. Boiling v. Sharpe, 347 U.S. 497 (1954).
195. § 703(a), 42 U.S.C. § 2000e-2(a) (1982). Similar language appears in

§ 703(b)-(d), 42 U.S.C. § 2000e-2(b)-(d) (1982). For a detailed analysis of these
provisions, see Rutherglen, supra note 25, at 1299-1312.
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in the struggle between a lenient and a strict view of affirma-
tive action. While the association between Title VII and a
lenient view and between the Constitution and a moderate
view resulted partly from chance in the sequence of cases
and shifting majorities, it may still prove resistant to change.
The possibility of eventual convergence is not the same as
the prospects for immediate uniformity. In the constitu-
tional cases, the justices have rarely achieved a majority for a
single opinion of the Court, and in the statutory cases, they
have done so only by narrowing the grounds for decisions,
as in Firefighters v. Cleveland and in Sheet Metal Workers, or by
equivocating on what the statutory standard requires, as in

Johnson. They have yet to achieve agreement on a consistent,
determinate approach, that informs an entire line of deci-
sions. Instead of oscillating between extreme opinions, such
as Weber and Stotts, they should acknowledge the intermedi-
ate position that they have collectively taken through their
numerous separate opinions in different cases. They should
begin the task of transforming these isolated and fragmen-
tary decisions into a coherent body of law.
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