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NOTICE, SCOPE, AND PRECLUSION IN
TITLE VII CLASS ACTIONS

George Rutherglen*

C ONTROVERSY over class actions under Title VII of the Civil
Rights Act of 19641 has focused on the principle of liberal cer-

tification: that Title VII cases are particularly appropriate for cer-
tification as "across the board" class actions challenging a broad
range of employment practices because employment discrimination
is "by definition" class discrimination.2 Adherence to this principle
has been uneven and the reasons for accepting it are doubtful.'
These reasons have become still more doubtful after the recent de-
cision of the United States Supreme Court in General Telephone
Co. v. Falcon,' in which the Court reversed certification of a Title
VII class action for undue reliance on the principle of liberal certi-
fication. As the Court stated, "The District Court's error in this
case, and the error inherent in the across-the-board rule, is the
failure to evaluate carefully the legitimacy of the named plaintiff's
plea that he is a proper class representative under Rule 23(a)."5

Whether or not the Supreme Court has eliminated the indepen-
dent force of the principle of liberal certification, or only repeated
an earlier warning that "careful attention to the requirements of

* Professor, University of Virginia School of Law;, B.A. 1971, J.D. 1974, University of
California, Berkeley. I would like to thank Saul Levmore, John McCoid, Stephen Saltzburg,
G.E. White, and the participants in a faculty workshop for their comments on an earlier
draft of this paper. I would also like to thank Dorothy Heyl and Anne Renner for their
untiring work as research assistants. I remain responsible, of course, for any mistakes.

In the last stages of writing this article, I participated in the preparation of oral argument
for General Telephone Company of the Southwest in General Tel. Co. v. Falcon, 102 S. Ct.
2364 (1982). The views expressed in this article, however, are my own.

I Civil Rights Act of 1964, §§ 701-718, 42 U.S.C. §§ 2000e to 2000e-17 (1976 & Supp. IV
1980).

2 For the statement of one court that has espoused this position, see Oatis v. Crown
Zellerbach Corp., 398 F.2d 496, 499 (5th Cir. 1968).

3 I have discussed these points at length in an earlier article. See Rutherglen, Title VII
Class Actions, 47 U. Chi. L. Rev. 688 (1980).

4 102 S. Ct. 2364 (1982).
& Id. at 2372.
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Fed. Rule Civ. Proc. 23 remains nonetheless indispensable,"" it has
left unresolved, indeed largely unaddressed, many of the questions
that regularly arise in Title VII class actions. Is certification neces-
sary to obtain injunctive relief on behalf of a class of employees?
Must class members be given individual notice and the right to opt
out of the class action? If the district court certifies a class action,
how should it define the scope of the class? What is the preclusive
effect of a judgment in a class action on subsequent claims by class
members?

No single abstract principle, endorsed or condemned by a court
of last resort, can resolve these questions. "General propositions do
not decide concrete cases." Still less do they determine every as-
pect of complex class litigation. Neither the principle of liberal cer-
tification, nor its mirror image, the principle of conservative certi-
fication, takes account of the claims asserted on behalf of the
named plaintiff and the class. Both are defective because they ap-
ply without regard to the claims before the court. Although some
Title VII claims are amenable to certification as class actions,
others are not. The theory of disproportionate adverse impact of
Griggs v. Duke Power Co." facilitates claims that an employment
practice has an adverse effect on an entire class of employees.9

Other theories of liability, such as the theory of intentional dis-
crimination of McDonnell Douglas Corp. v. Green,10 are best
suited for individual actions.11 Arguments for the principle of lib-
eral certification generalize too readily from the insight that Title
VII favors recovery by plaintiffs with substantial, but not clearly
meritorious claims. This insight does not support liberal certifica-

'East Texas Motor Freight Sys., Inc. v. Rodriguez, 431 U.S. 395, 405 (1977), quoted in

General Tel. Co. v. Falcon, 102 S. Ct. at 2370.
7 Lochner v. New York, 198 U.S. 45, 76 (1905) (Holmes, J., dissenting).
$ 401 U.S. 424 (1971). The theory of disproportionate adverse impact places on the plain-

tiff the burden of proving that an employment practice has a disproportionate adverse im-
pact on employees of a particular race, sex, or national origin. If the plaintiff meets this
burden, then the defendant must show that the practice is justified by "business necessity"
or that it is "related to job performance." Id. at 431. If the defendant meets this burden,
then the burden shifts back to the plaintiff to show that the practice is a pretext for dis-
crimination. Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975).

1 Stastny v. Southern Bell Tel. & Tel. Co., 628 F.2d 267, 274 n.10 (4th Cir. 1980).
10 411 U.S. 792, 802-04 (1973).
11 The Supreme Court has elaborated on the burdens of proof with respect to claims of

individual discrimination in Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248,
252-56 (1981), and Board of Trustees v. Sweeney, 439 U.S. 24, 25 (1978).
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tion of class actions, but an examination of the claims actually ad-
vanced by the plaintiff in a particular case. 12 If a limited examina-
tion of the merits reveals that the claims asserted by the named
plaintiff favor class-wide recovery, then the court should certify a
class action. Otherwise it should not.

The supplementary rules needed to decide concrete cages arise
naturally from a limited examination of the merits before certifica-
tion. On the issue of scope, for instance, the class can be defined
naturally by comparing the substantial claims13 of the named
plaintiff with those of the class. If these claims are likely to require
diverging evidentiary or legal support, or to result in conflicting
relief, then the risk of inadequate representation requires denial of
certification, certification of a narrower class, or certification of
subclasses. Examining the claims of the named plaintiff and the
class allows realistic comparison of these alternatives. Is a broad
class action likely to result in representation substantially worse
than in individual actions or in a narrower class action? If so, the
court should certify a narrower class, certify separate subclasses, or
deny certification altogether.

The particular rules that govern Title VII class actions depend
on the fundamental constitutional requirement of adequate repre-
sentation of class members.1 4 It is primarily a requirement of fair-
ness to class members, but because the judgment in a class action
is binding on class members only if they are adequately repre-
sented, it is also a condition of efficient adjudication, or indeed of
any valid class-wide adjudication at all. Standard formulations of
the requirement of adequate representation have emphasized the
competence of counsel and the absence of conflicts of interest be-
tween the named plaintiff and the class,1 5 but adequate represen-
tation requires more than a good attorney and a disinterested
named plaintiff. It also requires similarity of interest between the
named plaintiff and the class, a requirement usually subsumed

12 I have defended this proposal in an earlier article. See Rutherglen, supra note 3, at 724-

36.
13 For a discussion of what constitutes a substantial claim, see id.
11 See Hansberry v. Lee, 311 U.S. 32, 41 (1940).
25 See Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 562-63 (2d Cir. 1968), on remand, 52

F.R.D. 253 (S.D.N.Y. 1971), rev'd, 479 F.2d 1005 (2d Cir. 1973), vacated, 417 U.S. 156
(1974); 3B J. Moore & J. Kennedy, Moore's Federal Practice 23.07[1] (2d ed. 1982); 7 C.
Wright & A. Miller, Federal Practice and Procedure § 1765 (1972).
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under a separate subdivision of rule 23 that requires the claims of
the named plaintiff to be typical of the claims of the class.16 The
similarity between the claims of the named plaintiff and those of
the class provides some assurance that the named plaintiff, in ad-
vancing his own claims, also advances the claims of the class. In
the words of the Supreme Court, the named plaintiff must "'pos-
sess the same interest and suffer the same injury' as the class
members." 117

Requiring the "same interest" and the "same injury," however,
does little to clarify the standard of adequate representation.
These terms can expand or contract at will. They leave unresolved
the fundamental tension between two models of representation:
representation in an individual action and representation in the
most efficient form of class action. Courts cannot make the stan-
dard of adequacy so lenient that class members can convincingly
argue that they would have done better in individual actions. Oth-
erwise, courts might easily find representation adequate in certify-
ing a class action, but on collateral attack find representation inad-
equate because class members were likely to obtain greater relief
by prosecuting their own actions. On the other hand, the standard
of adequacy cannot be set so high that the efficiencies of class liti-
gation are lost. Procedural protection of absent class members gen-
erally increases the cost of class litigation. Although representation
in a class action must be judged by reference to representation in
individual actions, it cannot provide class members with the same
procedural rights as in individual actions, nor is it likely to provide
them with equally extensive relief.

In practice, of course, the requirement of adequate representa-
tion must take a more determinate form. The district judge must
decide whether to certify a class action early in the litigation,18

when he has little evidence of the actual representation of the class
by the named plaintiff and the class attorney. The district judge
must therefore have some other assurance that the class is likely to
be adequately represented. Searching out inadequate representa-
tion later in the proceedings is likely to be difficult and costly, if it
is possible at all. Absent class members cannot protect their own

Fed. R. Civ. P. 23(a)(3).
1? East Texas Motor Freight Sys., Inc. v. Rodriguez, 431 U.S. at 403 (citations omitted).

See Fed. R. Civ. P. 23(c)(1).

[Vol. 69:11
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interests, and the district judge possesses neither the time nor the
power to second-guess decisions of the class attorney. Moreover,
because a subsequent finding of inadequate representation invali-
dates earlier proceedings in whole or in part, other means must be
found to assure adequate representation.

Two such means are available: giving notice to class members
and allowing them to opt out, or defining the class so that the
claims of class members resemble those of the named plaintiff. The
first of these alternatives is superior for several reasons. Failure to
opt out after having received notice at least approximates actual
consent to representation in the class action. By contrast, inclusion
in a class defined solely by court order leaves class members with-
out any choice whether to be represented or not. Class members
should be given a choice because they are the persons initially
granted the private right of action in Title VII. Moreover, no one
present in court is in a good position to make this choice for them:
the named plaintiff and the class attorney are the very representa-
tives whose adequacy is in question, the defendant opposes the
class, and the district judge does not have the power to decide
whether claims should be prosecuted."' From a practical perspec-
tive, the district judge can rely on the response of class members to
notice of the action, and particularly their decisions to intervene or
to opt out, to assess adequacy of representation. 20 These proce-
dures also relieve the district judge of the need to define perfectly
the scope of the class. Even if the class is too broadly defined, mar-
ginal class members can protect their interests by intervening or
opting out.

In the absence of notice and the right to opt out, the district
court must determine whether potential class members would be
prejudiced by inclusion in the class. Comparing the claims of the
named plaintiff to the claims of the class provides the only objec-
tive basis for such a determination. The district court should de-
fine the class so that the claims of the named plaintiff and the
class are so similar that they are likely to be asserted with equal

", "[The judicial] power is capable of acting only when the subject is submitted to it by a
party who asserts his rights in the form prescribed by law." Osborn v. Bank of the United
States, 22 U.S. (9 Wheat.) 326, 361 (1824). See also Pan Am. World Airways v. United
States Dist. Court, 523 F.2d 1073, 1077 n.3 (9th Cir. 1975).

10 See infra note 71.
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strength. If this standard is met, it is not likely that class members
would be better represented in individual actions or in a narrower
class action. This standard also recognizes the natural tendency of
the named plaintiff and the class attorney, and even the district
court, to approach the litigation from the perspective of the named
plaintiff's individual claims. In many cases, moreover, no other
substitute for consent by class members is available. Some employ-
ment practices can be challenged only in class actions that bind all
class members regardless of their desire to opt out,21 and in other
class actions, many class members cannot be given notice and the
right to opt out because they cannot be identified or located.22 By
necessity, proper definition of the class must serve as a substitute
for consent by members of the class.

Strict attention to the requirement of adequate representation
early in a class action has obvious advantages in preventing wasted
proceedings later. It also has obvious disadvantages. Generally, in-
creasing the procedural protection of class members increases the
cost or decreases the scope of class actions, leaving some potential
plaintiffs entirely unrepresented. Providing class members with
notice and the right to opt out increases the cost to the named
plaintiff of initially maintaining a class action, and narrowing the
scope of the class necessarily excludes potential class members. In
both cases, some class members may be left unrepresented in any
class action and may fail to bring individual actions.

The fact that some excluded claimants are left unrepresented,
however, does not establish that they were prejudiced by exclusion
from the class. It is safe to assume that such persons desire awards
of backpay or remedial seniority, especially without risking legal
expenses. But not all class actions end in victory for the class and
fewer still result in relief uniformly beneficial to all class members.
Injunctive relief restructuring hiring, promotion, or seniority prac-
tices or altering conditions of work is unlikely to work to the bene-
fit of all class members.23 Instances of class members rejecting rep-

, See infra notes 79-80 and accompanying text.
"Examples are class actions that include many future employees, past applicants, and

deterred nonapplicants. See infra notes 125-65 and accompanying text.
23 Yeazell, From Group Litigation to Class Action, Part II: Interest, Class and Represen-

tation, 27 U.C.L.A. L. Rev. 1067, 1107-19 (1980); Note, Due Process Rights of Absentees in
Title VII Class Actions-The Myth of Homogeneity of Interest, 59 B.U.L. Rev. 661, 673-80
(1979). Professor Yeazell, however, criticizes the requirement of individual notice in actions

[Vol. 69:11
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resentation by the named plaintiff or the class attorney by large
majorities are well known.2 And if union representation elections
are any guide, employees do not always choose collective represen-
tation by others over individual representation by themselves. Un-
ions obtain a majority in less than half of representation elections,
and even when they prevail, they rarely do so unanimously.2 5 Ex-
cluded class members would not invariably benefit from represen-
tation in a class action, especially under a weakened standard of
adequacy of representation.

Subsequent sections of this article attempt to formulate worka-
ble rules to assure adequate representation. Section I addresses the
preliminary question whether certification of a class action is nec-
essary whenever a plaintiff seeks class-wide relief. Section H exam-
ines the question whether class members are entitled to receive no-
tice and to opt out of the class action, an issue usually
characterized as whether Title VII class actions should be certified
under subdivision (b)(2) or (b)(3) of rule 23.26 Section III is a
lengthy discussion of the many different dimensions along which
the scope of a class should be defined. Section IV concludes the
article with a brief analysis of the preclusive effect of class actions
and related government actions on subsequent private actions for
individual or class-wide relief.

I. THE NEED FOR CERTIFICATION

An improbable but widely litigated preliminary issue is whether
Title VII class actions need to be certified at all. One line of deci-
sions has allowed private actions for class-wide injunctive relief to

for monetary relief under subdivision (b)(3). Yeazell, supra, at 1111. For a discussion of this
topic, see infra notes 72-75 and accompanying text.

24 See, e.g., East Texas Motor Freight Sys., Inc. v. Rodriguez, 431 U.S. at 400; Davis v.
Roadway Express, Inc., 621 F.2d 775, 776 (5th Cir. 1980); Bailey v. Ryan Stevedoring Co.,
528 F.2d 551, 553 (5th Cir. 1976), cert. denied, 429 U.S. 1052 (1977). See also Note, Class
Actions: Obstacles That Cause Break-Up of Group Litigation in Employment Discrimina-
tion Cases, 6 Women's Rights L. Rep. 295, 301 (1980).

23 In recent years, unions have won approximately 45% of the representation elections
conducted by the National Labor Relations Board. See National Labor Relations Board,
Forty-Fifth Annual Report 269-70 (1980); National Labor Relations Board, Forty-Fourth
Annual Report 296-97 (1979); National Labor Relations Board, Forty-Third Annual Report
366-67 (1978).

24 Fed. R. Civ. P. 23(b)(2)-(3). For the text of these subdivisions, see respectively infra
notes 36 & 44.
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go forward without certification.27 Such cases have reasoned that
injunctive relief can extend to an entire class without the addi-
tional procedures that encumber class actions.28 This reasoning
first appeared in school desegregation cases decided before the re-
vision of rule 23 in 196629 and in cases in which the defendants
were government entities or officials.30 It subsequently spread to
Title VII actions,31 although it has never gained wide acceptance.3 2

2 See, e.g., James v. Ball, 613 F.2d 180, 186 (9th Cir. 1979), rev'd on other grounds, 451
U.S. 355 (1981); Sanford v. R.L. Coleman Realty Co., 573 F.2d 173, 178-79 (4th Cir. 1978);
Uzzell v. Friday, 547 F.2d 801, 805 n.7 (4th Cir. 1977), vacated on other grounds, 438 U.S.
912 (1978); Craft v. Memphis Light, Gas & Water Div., 534 F.2d 684, 686 (6th Cir. 1976),
aff'd, 436 U.S. 1 (1978); Martinez v. Richardson, 472 F.2d 1121, 1126-27 (10th Cir. 1973);
Thrke v. Northern States Power Co., 459 F.2d 566, 572 (8th Cir.), vacated as moot, 409 U.S.
815 (1972); Emma G. v. Edwards, 434 F. Supp. 1048, 1051 (E.D. La. 1977); Walker v. Rob-
bins Fire Hose Co. No. 1, 76 F.R.D. 218, 223 (D. Del. 1977); Sprit v. Teachers Ins. &. Annu-
ity Ass'n, 416 F. Supp. 1019, 1023-24 (S.D.N.Y. 1976); DuPont v. Woodlawn Trustees, Inc.,
64 F.R.D. 16, 22 (D. Del. 1974); Nelson v. Likins, 389 F. Supp. 1234, 1239 (D. Minn. 1974),
aff'd per curiam, 510 F.2d 414 (8th Cir. 1975); Edwards v. Schlesinger, 377 F. Supp. 1091,
1093 (D.D.C.), rev'd, 509 F.2d 508 (D.C. Cir. 1974); Bridgeport Guardians, Inc. v. Members
of Bridgeport Civil Serv. Comm'n, 354 F. Supp. 778,783 (D. Conn.), modified, 482 F.2d 1333
(2d Cir. 1973).

" See, e.g., United Farmworkers of Fla. Hous. Project, Inc. v. City of Delray Beach, 493
F.2d 799, 812 (5th Cir. 1974); Gray v. IBEW, 73 F.R.D. 638, 640-41 (D.D.C. 1977); Berlin
Democratic Club v. Rumsfeld, 410 F. Supp 144, 163-64 (D.D.C. 1976); Stewart v. Wohlge-
muth, 355 F. Supp. 1212, 1213 (W.D. Pa. 1972). See also 3B J. Moore & J. Kennedy, supra
note 15, T 23.40[3], at 23-292; 7 C. Wright & A. Miller, supra note 15, § 1771, at 663-64;
Developments in the Law-Class Actions, 89 Harv. L. Rev. 1318, 1327 & n.37 (1976) [here-
inafter cited as Developments].

29 See, e.g., Bailey v. Patterson, 323 F.2d 201, 206 (5th Cir. 1963), cert. denied, 376 U.S.
910 (1964); Potts v. Flax, 313 F.2d 284, 289-90 (5th Cir. 1963).

30 See, e.g., Galvan v. Levine, 490 F.2d 1255, 1261 (2d Cir. 1973), cert. denied, 417 U.S.
936 (1974); Vulcan Soc'y v. Civil Serv. Comm'n, 490 F.2d 387, 399 (2d Cir. 1973); McDonald
v. McLucas, 371 F. Supp. 831, 833-34 (S.D.N.Y.), aff'd, 419 U.S. 987 (1974); Tyson v. New
York City Hous. Auth., 369 F. Supp. 513, 516 (S.D.N.Y. 1974); Stewart v. Wohlgemuth, 355
F. Supp. 1212, 1213 (W.D. Pa. 1972). For more recent cases, see Forts v. Ward, 621 F.2d
1210, 1217-18 (2d Cir. 1980); Marquez v. Kiley, 436 F. Supp. 100, 109 (S.D.N.Y. 1977); Rush
v. Smith, 437 F. Supp. 576, 577 (S.D.N.Y. 1977), vacated, 573 F.2d 110 (2d Cir. 1978). But
cf. Cicero v. Olgiati, 410 F. Supp. 1080, 1099 n.8 (S.D.N.Y. 1976) (no showing that state
would consider itself bound by injunction in individual action); Percy v. Brennan, 384 F.
Supp. 800, 811 (S.D.N.Y. 1974) (same).

3' See Evans v. Harnett County Bd. of Educ., 29 Fair Empl. Prac. Cas. (BNA) 672 (4th
Cir. 1982); Rowinski v. Vaughn, 76 F.R.D. 241, 243 (D.D.C. 1977); Gray v. IBEW, 73 F.R.D.
638, 640-41 (D.D.C. 1977); Barrett v. United States Civil Serv. Comm'n, 69 F.R.D. 544, 554
(D.D.C. 1975); Hines v. D'Artois, 383 F. Supp. 184, 188 (W.D. La. 1974).

32 The United States Court of Appeals for the Seventh Circuit and several district courts
have explicitly rejected this reasoning. See, e.g., Vergara v. Hampton, 581 F.2d 1281, 1284
(7th Cir. 1978), cert. denied, 441 U.S. 905 (1979); Alliance to End Repression v. Rochford,
565 F.2d 975, 980 (7th Cir. 1977); Vickers v. Trainor, 546 F.2d 739, 747 (7th Cir. 1976);
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In all but a few cases, the argument for doing without certifica-
tion should be rejected. Its fundamental flaw is that it expands the
scope of relief beyond the limits imposed by the identity of the
parties. Because the Constitution restricts federal jurisdiction to
cases or controversies, 3 federal courts may issue relief only to
plaintiffs who are properly before them. A federal court cannot,
therefore, issue relief to persons who have not yet sued. Likewise,
the presence of a single claim by a single plaintiff does not provide
a federal court with jurisdiction to decide claims not yet asserted
by other persons.3 ' The court can issue relief to additional plain-
tiffs only after it has joined them in the action, either individually
or through certification of a class action. Certifying a class action
does not guarantee the existence of a case or controversy, but it is
a necessary condition for bringing the members of the class before
the court. The identity of the parties limits the scope of relief.

Of course, nonparties often benefit from relief issued to a party,
but only indirectly. For instance, a nuisance action by one land-
owner to enjoin a nearby factory from polluting the air may benefit
neighboring landowners, but only because full relief to the actual
plaintiff requires the factory to reduce pollution to all landowners.
By contrast, in employment discrimination cases a court can usu-
ally grant full relief to one employee without benefiting other em-
ployees. An award of reinstatement, hiring, promotion, backpay, or
remedial seniority to one employee does not benefit any other em-
ployees, and indeed, an award of remedial seniority may leave
other employees at a competitive disadvantage.

Fujishima v. Board of Educ., 460 F.2d 1355, 1360 (7th Cir. 1972); Petty v. Peoples Gas Light
& Coke Co., 86 F.R.D. 336, 341 (N.D. Ill. 1979); Gramby v. Westinghouse Elec. Corp., 84
F.R.D. 655, 662 (E.D. Pa. 1979); Garcia v. Rush-Presbyterian-St. Luke's Medical Center, 80
F.R.D. 254, 271 (N.D. Ill. 1978); Ridgeway v. IBEW, Local 134, 74 F.R.D. 597, 601 n.1 (N.D.
IM. 1977). See also Beasley v. Griffin, 81 F.R.D. 114, 116 (D. Mass. 1979).

Other courts have approved certification as the preferred course. See, e.g., Gurmankin v.
Costanzo, 626 F.2d 1132, 1135-37 (3d Cir. 1980); Hoehle v. Likins, 538 F.2d 229, 231 (8th
Cir. 1976); Westcott v. Califano, 460 F. Supp. 737, 746 (D. Mass. 1978), aff'd, 443 U.S. 76
(1979); Driver v. Helms, 74 F.R.D. 382, 405 n.27 (D.R.I. 1977), modified, 577 F.2d 147 (1st
Cir. 1978), cert. denied, 434 U.S. 114 (1979); Mendoza v. Lavine, 72 F.R.D. 520, 523
(S.D.N.Y. 1976).

'1 U.S. Const. art. III, § 2.
"The Art. III judicial power exists only to redress or otherwise to protect against injury

to the complaining party, even though the court's judgment may benefit others collaterally."
Warth v. Seldin, 422 U.S. 490, 499 (1975). See Currie, Misunderstanding Standing, 1981 S.
Ct. Rev. 41.
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But even when the court can grant relief to an individual only by
granting relief to an entire class, certification is no less necessary.
An action to restructure hiring or promotion practices, or to reform
a seniority system, meets the requirements of subdivisions (b)(1)
and (b)(2) of rule 23. Such actions fall under subdivision (b)(1) if
individual actions might require the employer to establish incon-
sistent employment practices or might, as a practical matter, affect
the interests of other employees not party to individual actions. 5

They fall under subdivision (b)(2) if the disputed employment
practice applies generally to the class, and class-wide injunctive or
declaratory relief might be appropriate.36 The cases that originally
dispensed with the need for certification were decided before sub-
divisions (b)(1) and (b)(2) were added to rule 23 in 1966. These
subdivisions are specifically suited to actions for injunctions on be-
half of a class, and subdivision (b)(2) in particular was drafted
with civil rights actions in mind.37 After the revision of rule 23, the
inapt procedure of issuing class-wide injunctions in individual ac-
tions is no longer necessary.

The revision of rule 23 also superseded another justification for
dispensing with certification of class actions: that "the action filed
is patently a class action and the parties have all proceeded to trial
on the assumption that the action was a class action."3 Subdivi-

' Subdivision (b)(1) provides for class actions when:
(1) the prosecution of separate actions by or against individual members of the

class would create a risk of
(A) inconsistent or varying adjudications with respect to individual members of the

class which would establish incompatible standards of conduct for the party opposing
the class, or

(B) adjudication with respect to individual members of the class which would as a
practical matter be dispositive of the interests of the other members not parties to
the adjudication or substantially impair or impede their ability to protect their
interests.

Fed. R. Civ. P. 23(b)(1).
36 Subdivision (b)(2) provides for class actions when "the party opposing the class has

acted or refused to act on grounds generally applicable to the class, thereby making appro-
priate final injunctive relief or corresponding declaratory relief with respect to the class as a
whole." Fed. R. Civ. P. 23(b)(2).

37 Fed. R. Civ. P. 23 advisory committee note, reprinted in 39 F.R.D. 98, 102 (1966).
38 Horn v. Associated Wholesale Grocers, Inc., 555 F.2d 270, 274 n.1 (10th Cir. 1977). See

also Senter v. General Motors Corp., 532 F.2d 511, 521-22 (6th Cir.), cert. denied, 429 U.S.
870 (1976); Bing v. Roadway Express, Inc., 485 F.2d 441, 446-47 (5th Cir. 1973); Lau v.
Nichols, 483 F.2d 791, 793 n.4 (9th Cir. 1973), rev'd on other grounds, 414 U.S. 563 (1974);
Castro v. Beecher, 459 F.2d 725, 731 (1st Cir. 1972).

[Vol. 69:11
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sion (c)(1) of the revised rule requires that certification decisions
be made "[a]s soon as practicable after the commencement of an
action brought as a class action."39 The court has an independent
duty to comply with this requirement, ° and the named plaintiffs
failure to request early certification may be evidence of inadequate
representation.

41

The only remaining reason for avoiding certification is that the
defendants are government officials who have agreed, implicitly or
explicitly, to abide by the decision in an individual action as if it
were a class action. This reason applies only to a narrow range of
cases, and even in these cases, certification has the practical ad-
vantage of defining the class to be bound by the judgment and
assuring adequate representation of its members. Without certifi-
cation, the preclusive effect of the judgment and the scope of any
injunction remain open to question. Can class members collaterally
attack the judgment? Can they relitigate related claims? How can
the district court determine whether class members have been ade-
quately represented? Who is entitled to benefit from any injunc-
tion that is issued? An explicit ruling on certification solves these
problems by defining the class represented by the named plaintiff
and bound by the resulting judgment.

3. Fed. R. Civ. P. 23(c)(1).
40 See Horn v. Associated Wholesale Grocers, Inc., 555 F.2d 270, 274-75 (10th Cir. 1977);

Senter v. General Motors Corp., 532 F.2d 511, 520-21 (6th Cir.), cert. denied, 429 U.S. 870
(1976); EEOC v. Detroit Edison Co., 515 F.2d 301, 310 (6th Cir. 1975); Harriss v. Pan Am.
World Airways, Inc., 74 F.R.D. 24, 35 (N.D. Cal. 1977). See also East Texas Motor Freight
Sys., Inc. v. Rodriguez, 431 U.S. at 405; 3B J. Moore & J. Kennedy, supra note 15, 123.50, at
23-421 to -422; 7A C. Wright & A. Miller, supra note 15, § 1785, at 128; Frankel, Some
Preliminary Observations Concerning Civil Rule 23, 43 F.R.D. 39, 40-42 (1967).

"I See, e.g., East Texas Motor Freight Sys., Inc. v. Rodriguez, 431 U.S. at 405; Satterwhite
v. City of Greenville, 578 F.2d 987, 995 n.10, 998-99 (5th Cir. 1978), vacated on other
grounds, 445 U.S. 940 (1980); Castle v. Allied Employers, Inc., 19 Empl. Prac. Dec. (CCH) 1
9052, at 6535 (W.D. Wash. 1979); Martin v. Arkansas Arts Center, 21 Fair Empl. Prac. Cas.
(BNA) 555, 560 (E.D. Ark. 1979); Flora v. Moore, 78 F.R.D. 358, 361 (N.D. Miss. 1978);
Walker v. Columbia Univ., 62 F.R.D. 63, 64 (S.D.N.Y. 1973). See also Carracter v. Morgan
491 F.2d 458, 459 (4th Cir. 1973); Danner v. Phillips Petroleum Co., 447 F.2d 159, 164 (5th
Cir. 1971); Glodgett v. Betit, 368 F. Supp. 211, 214-15 (D. Vt. 1973), aff'd sub nom. Phil-
brook v. Glodgett, 421 U.S. 707 (1975). But cf. Gore v. Turner, 563 F.2d 159, 166 & n.3 (5th
Cir. 1977) (plaintiff's failure to request certification held not fatal); Gray v. Greyhound
Lines, East, 545 F.2d 169, 173 & n.11 (D.C. Cir. 1976) (same).
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II. NOTICE

Rule 23 divides class actions into three kinds corresponding to
its subdivisions (b)(1), (b)(2) and (b)(3). As the preceding section
indicates, subdivision (b)(1) applies to class actions that are neces-
sary to protect the party opposing the class or the members of the
class from inconsistent adjudications in separate actions,42 and
subdivision (b)(2) applies to class actions for class-wide injunctive
or declaratory relief. 4 3 Subdivision (b)(3) applies when common
questions of law or fact predominate and a class action would be
superior to other means of adjudication." In practice, however, the
broadly worded provisions of subdivision (b)(3) have been applied
only to class actions for damages.45 Apart from the requirements
for certification, rule 23 establishes the same procedure for (b)(1)
and (b)(2) class actions, but in (b)(3) actions it requires that class
members be given individual notice and the right to opt out.46 This
is the crucial difference between class actions under subdivision
(b)(1) or (b)(2) and class actions under subdivision (b)(3).

In Eisen v. Carlisle & Jacquelin,7 the Supreme Court held that
rule 23 requires individual notice at the named plaintiff's expense
in all (b)(3) class actions. In particular, the Court required the
named plaintiff to pay for individual notice, before any decision on
the merits, "to all class members whose names and addresses may

42 Fed. R. Civ. P. 23(b)(1). For the text of subdivision (b)(1), see supra note 35.

4 Fed. R. Civ. P. 23(b)(2). For the text of subdivision (b)(2), see supra note 36.
44 Subdivision (b)(3) provides for class actions when:

(3) the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a
class action is superior to other available methods for the fair and efficient adjudica-
tion of the controversy. The matters pertinent to the findings include (A) the interest
of members of the class in individually controlling the prosecution or defense of sepa-
rate actions; (B) the extent and nature of any litigation concerning the controversy
already commenced by or against members of the class; (C) the desirability or unde-
sirability of concentrating the litigation of the claims in the particular forum; (D) the
difficulties likely to be encountered in the management of a class action.

Fed. R. Civ. P. 23(b)(3). The general requirements for certification under subdivision (b)(3)
appear only to restate and emphasize the requirements for certification of any class action.
See Rutherglen, supra note 3, at 698 n.62.
4 See Fed. R. Civ. P. 23(b)(3) advisory committee note, reprinted in 39 F.R.D. 98, 102-04

(1966); 3B J. Moore & J. Kennedy, supra note 15, 23.40[4], at 23-304, 23.4511]; 7A C.
Wright & A. Miller, supra note 15, §§ 1777, 1781-1782.

46 Fed. R. Civ. P. 23(c)(2)-(3).
47 417 U.S. 156 (1974).

[Vol. 69:11
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be ascertained through reasonable effort. 4 8 By contrast, in (b)(1)
or (b)(2) class actions the district court has discretion to order in-
dividual notice or not. 9 Courts have ordered posted or published
notice, or no notice at all, in (b)(1) and (b)(2) class actions far
more frequently than they have ordered individual notice to all
identifiable class members.50 Although the due process clause
might conceivably require individual notice in all class actions,
most lower federal courts have held that it does not,5 1 and the Su-
preme Court has left these decisions undisturbed.2 Consequently,
certification under subdivision (b)(2) usually relieves the named
plaintiff of the cost of individual notice.

Most Title VII class actions are certified under subdivision
(b)(2) because they allege discrimination in employment practices
applicable to the entire class and because they seek correspond-
ingly broad injunctive relief."8 This brings them easily within the
literal terms of subdivision (b)(2). 54 Title VII class actions, how-
ever, are equally amenable to certification under subdivision (b)(3)
because they usually also seek individual compensatory relief, such

49 Id. at 173.
4' Fed. R. Civ. P. 23(d)(2).
" See cases cited infra notes 51, 76-77. See also 2 H. Newberg, Newburg on Class Actions:

A Manual for Group Litigation at Federal and State Levels §§ 2575, 2575a (1977).
51 See, e.g., Johnson v. General Motors Corp., 598 F.2d 432, 436-38 (5th Cir. 1979); Alex-

ander v. Aero Lodge No. 735, 565 F.2d 1364, 1373-74 (6th Cir. 1977), cert. denied, 436 U.S.
946 (1978); Souza v. Scalone, 563 F.2d 385 (9th Cir. 1977); Larionoff v. United States, 533
F.2d 1167, 1184-86 (D.C. Cir. 1976), aff'd on other grounds, 431 U.S. 864 (1977); Wetzel v.
Liberty Mut. Ins. Co., 508 F.2d 239, 249-50 (3d Cir.), cert. denied, 421 U.S. 1011 (1975). At
one time, the Second and Seventh Circuits required notice in (b)(2) class actions on due
process grounds. See Schrader v. Selective Serv. Sys. Local Bd. No. 76, 470 F.2d 73, 75 (7th
Cir.), cert. denied, 409 U.S. 1085 (1972); Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 564 (2d
Cir. 1968), on remand, 52 F.R.D. 253 (S.D.N.Y. 1971), rev'd, 479 F.2d 1005 (2d Cir. 1973),
vacated, 417 U.S. 156 (1974). Yet both circuits have since abandoned this strict position. See
Frost v. Weinberger, 515 F.2d 57, 65 (2d Cir. 1975), cert. denied, 424 U.S. 958 (1976); Bijeol
v. Benson, 513 F.2d 965, 968 n.3 (7th Cir. 1975). See also Note, Notice in Rule 23(b)(2) Class
Actions for Monetary Relief: Johnson v. General Motors Corp., 128 U. Pa. L. Rev. 1236,
1243-44 & nn.30 & 32 (1980).

52 See Quern v. Jordan, 440 U.S. 332, 335 n.3 (1979); Sosna v. Iowa, 419 U.S. 393, 397 n.4
(1975); Developments, supra note 28, at 1402-03 & n.64.
" See infra note 57. In non-Title VII class actions involving requests for both individual

compensatory and class-wide prospective relief, district courts have also tended to certify
classes under subdivisions (b)(1) or (b)(2) rather than under subdivision (b)(3). See Chayes,
The Supreme Court, 1981 Term-Foreword: Public Law Litigation and the Burger Court,
96 Harv. L. Rev. 4, 35 & nn.191-92 (1982).

" See supra note 36.
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as backpay and remedial seniority.5 5 Like class actions for damages
under subdivision (b)(3), Title VII actions aggregate the claims of
individual class members for compensatory relief. Consequently,
Title VII class actions fit under both subdivisions (b)(2) and
(b)(3). Why then do courts certify them exclusively under subdivi-
sion (b)(2)?

The arguments supporting certification exclusively under subdi-
vision (b)(2) are surprisingly weak. Three have been advanced:
that the Advisory Committee note to rule 23 singled out civil rights
actions as especially appropriate for certification under subdivision
(b)(2), 56 that backpay and other forms of individual compensatory
relief are essentially equitable in nature and ancillary to class-wide
injunctive relief,57 and that Title VII classes are inherently cohe-
sive because victims of racial and sexual discrimination have an
overriding common interest in obtaining relief 58 These arguments
share the common theme that the explicit provisions and underly-
ing policies of Title VII exempt Title VII class actions from the
usual requirements of rule 23.59 This is a variant of the principle of

See infra notes 57-59.
Fed. R. Civ. P. 23 advisory committee note, reprinted in 39 F.R.D. 98, 102 (1966). See

3B J. Moore & J. Kennedy, supra note 15, 1 23.4011], at 23-285; 7A C. Wright & A. Miller,
supra note 15, §§ 1775-1776 (1972 & Supp. 1981).

57 See, e.g., EEOC v. Detroit Edison Co., 515 F.2d 301, 308 (6th Cir. 1975), vacated, 431
U.S. 951 (1977); Pettway v. American Cast Iron Pipe Co., 494 F.2d 211, 256-57 (5th Cir.
1974), modified, 576 F.2d 1157 (5th Cir. 1978), cert. denied, 439 U.S. 1115 (1979); Robinson
v. Lorillard Corp., 444 F.2d 791, 802 (4th Cir.), cert. dismissed, 404 U.S. 1006 (1971). See
also 3B J. Moore & J. Kennedy, supra note 15, I 23.40[4], at 23-304 to -305; 7A C. Wright &
A. Miller, supra note 15, § 1775, at 22-24; Meyers, Title VII Class Actions: Promises and
Pitfalls, 8 Loy. U. Chi. L.J. 767, 786-87 (1977); Rosen, Title VII Classes and Due Process: To
(b)(2) or Not to (b)(3), 26 Wayne L. Rev. 919, 923-26 (1980); Smalls, Class Actions Under
Title VII: Some Current Problems, 25 Am. U.L. Rev. 821, 843-66 (1976).

" See, e.g., Senter v. General Motors Corp., 532 F.2d 511, 525 (6th Cir.), cert. denied, 429
U.S. 870 (1976); Wetzel v. Liberty Mut. Ins. Co., 508 F.2d 239, 251 (3d Cir.), cert. denied,
421 U.S. 1011 (1975); Hall v. Werthan Bag Corp., 251 F. Supp. 184, 186 (M.D. Tenn. 1966).
See also Miller, Problems of Giving Notice in Class Actions, 58 F.R.D. 313, 315 (1973).

" See Robinson v. Union Carbide Corp., 544 F.2d 1258, 1259-60 (5th Cir. 1977), cert.
denied, 434 U.S. 822 (1977); Wetzel v. Liberty Mut. Ins. Co., 508 F.2d 239, 253 (3d Cir.),
cert. denied, 421 U.S. 1011 (1975); 3B J. Moore & J. Kennedy, supra note 15, I 23.31[3]; 2
H. Newberg, supra note 50, § 2425d, at 106-07; 7 C. Wright & A. Miller, supra note 15, §
1771, at 662-64; 7A id. § 1775; Shawe, Processing the Explosion in Title VII Class Action
Suits: Achieving Increased Compliance with Federal Rule of Civil Procedure 23(a), 19 Wm.
& Mary L. Rev. 469, 486 (1978); Smalls, supra note 57, at 844-45; Note, Antidiscrimination
Class Actions Under the Federal Rules of Civil Procedure: The Transformation of Rule
23(b)(2), 88 Yale L.J. 868, 874-77 (1979).
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liberal certification, and it suffers from the same defects. Nothing
in the statute or its underlying policies supports certification of all
Title VII class actions under subdivision (b)(2). e°

The specific arguments for certification under subdivision (b)(2)
are likewise defective. The argument from the Advisory Committee
note to rule 23 reads too much into the Advisory Committee's
statement that civil rights actions are illustrative of class actions
appropriate for certification under subdivision (b)(2). e1 The Advi-
sory Committee foresaw neither the surge in filings of Title VII
class actions6 2 nor decisions that award individual compensatory
relief based on findings of class-wide discrimination. es Conse-
quently, the Advisory Committee simply did not address the desir-
ability of notice in Title VII class actions for compensatory relief.

The argument that compensatory relief is essentially equitable
in nature and ancillary to broad injunctive relief has equally obvi-
ous defects. As a matter of substantive law, compensatory relief
cannot be brushed aside as ancillary: it "should be denied only for
reasons which, if applied generally, would not frustrate the central
statutory purposes of eradicating discrimination throughout the
economy and making persons whole for injuries suffered through
past discrimination. 6 4 As a matter of procedural law, the distinc-

" "Title VII, however, contains no special authorization for class suits maintained by pri-
vate parties." General Tel. Co. v. Falcon, 102 S. Ct. 2364, 2370 (1982). See Rutherglen, supra
note 3, at 690-725.

"' The Advisory Committee's full statement was only two sentences: "Illustrative are vari-
ous actions in the civil rights field where a party is charged with discriminating against a
class, usually one whose members are incapable of specific enumeration.... Subdivision
(b)(2) is not limited to civil rights cases." Fed. R. Civ. P. 23 advisory committee note (cita-
tions omitted), reprinted in 39 F.R.D. 98, 102 (1966).

"l The Advisory Committee note cited cases on desegregation of schools and common car-
riers. Id. In a separate analysis, the reporter of the Advisory Committee cited two employ-
ment discrimination cases, one of which was decided before Title VII took effect. See
Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the Federal Rules
of Civil Procedure (1), 81 Harv. L. Rev. 356, 389 (1967). See also Note, supra note 23, at 665,
667-68.

" The earliest cases awarding backpay to class members were not decided until the late
1960's. See Robinson v. P. Lorillard Co., 444 F.2d 791, 801-02 (4th Cir.), cert. dismissed, 404
U.S. 1006 (1971); Bowe v. Colgate-Palmolive Co., 416 F.2d 711, 719 (7th Cir. 1969); Local
186, Int'l Pulp, Sulfite & Paper Mill Workers v. Minnesota Mining & Mfg. Co., 304 F. Supp.
1284, 1287-88 (N.D. Ind. 1969). The Supreme Court did not establish a presumption in
favor of awarding backpay under Title VII until 1975. See Albemarle Paper Co. v. Moody,
422 U.S. 405, 421 (1975).

Albermarle Paper Co. v. Moody, 422 U.S. 405, 421 (1975) (backpay). Accord Interna-
tional Bhd. of Teamsters v. United States, 431 U.S. 324, 364-67 (1977) (seniority); Franks v.
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tion between legal and equitable relief has no discernible relevance
to the question of notice to class members.6 5 The appropriate dis-
tinction is not between damages as a form of relief at common law
and injunctions as a form of relief in equity, but between class-
wide injunctive relief that restructures employment practices and
any form of individual compensatory relief, whether legal or equi-
table. A court can award compensatory relief to an individual class
member only after finding that he is a victim of discrimination and
that he deserves a specific amount of backpay or remedial senior-
ity. Courts can make such individualized determinations only after
each class member has received notice and an opportunity to be
heard.6 But this procedure-class-wide determination of liability
followed by individualized determinations of compensatory re-
lief-is exactly the procedure in damage class actions certified
under subdivision (b)(3) . 7 Moreover, an individual class member's
claim for reinstatement, backpay or remedial seniority is often
worth enough to justify intervention in the class action or prosecu-
tion of a separate action.6 8 It may also be stronger than the claims
of most other class members, or worth more, or in other respects
sufficiently distinctive to justify a separate action. Notice and the
right to opt out give class members the greatest freedom in seeking
relief by allowing them to acquiesce passively in the class action, to
participate actively by seeking intervention, or to opt out and
maintain a separate action.

The final argument for certifying Title VII class actions under
subdivision (b)(2)-that Title VII classes are more cohesive than

Bowman Transp. Co., 424 U.S. 747, 770-71 (1976) (seniority); Marshall v. Kirkland, 602,F.2d
1282, 1295 (8th Cir. 1979) (reinstatement).

61 Commentators have made this point repeatedly. See Barnard, Title VII Class Actions:

The "Recovery Stage," 16 Win. & Mary L. Rev. 507, 521-27 (1975); Edwards, The Back Pay
Remedy in Title VII Class Actions: Problems of Procedure, 8 Ga. L. Rev. 781, 790-92 (1974);
Note, The Class Action Device in Title VII Civil Suits, 28 S.C.L. Rev. 639, 677 (1977); Com-
ment, The Class Action and Title VII-An Overview, 10 U. Rich. L. Rev. 325, 336-37 (1976);
Note, supra note 59, at 875-76.

6 International Bhd. of Teamsters v. United States, 431 U.S. at 361-76; Franks v. Bow-
man Transp. Co., 424 U.S. 747, 771-73 (1976); Kyriazi v. Western Elec. Co., 647 F.2d 388,
394-96 (3d Cir. 1981). Even if individual compensatory relief is determined according to.
formulas, participation by individual class members is necessary to determine how the for-
mulas should be applied. See Note, supra note 23, at 675.

67 See 7A C. Wright & A. Miller, supra note 15, § 1784, at 118-27 (1972 & Supp. 1981);
Dam, Class Action Notice: Who Needs It?, 1974 Sup. Ct. Rev. 97, 122-23.

See Rutherglen, supra note 3, at 704 & nn.88-89.

[Vol. 69:11
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other classes-rests upon an unfounded assumption. The argument
asserts that victims of alleged employment discrimination have an
overriding common interest in ending discrimination, or at least a
greater common interest than victims of other forms of illegal con-
duct. At best, this assertion is unsupported and, at worst, it ignores
the divergent individual interests of Title VII plaintiffs. Class
members in a Title VII class action have common interests in ob-
taining injunctive relief against future discrimination, but they also
have individual interests in obtaining compensatory relief for past
discrimination. 9 Their common interests are no stronger than
those of class members in actions for similar relief under other
statutes. 0 Moreover, notice and the right to opt out assure ade-
quate representation of common interests as well as divergent in-
terests. Notice allows class members an opportunity to attempt to
intervene if they are dissatisfied with representation of the class in
any respect, and the right to opt out allows them to express their
dissatisfaction by abandoning the class action entirely. The proce-
dures in (b)(3) class actions complement determination of scope in
assuring adequate representation. They may also allow broader
definition of the class than in (b)(2) class actions without jeopard-
izing adequacy of representation.7 1

The inadequacy of the reasons usually offered for certification
under subdivision (b)(2) suggests that other, unstated reasons sup-
port this practice. The most plausible such reason is that the lower
federal courts are dissatisfied with the Supreme Court's decision in
Eisen. In that case, the Supreme Court held that rule 23, by its
literal terms, required individual notice to all identifiable class
members in all (b)(3) actions, even if notice was so expensive that
it caused the class action to be abandoned and even if it would
have elicited no response from most class members because of the
small value of their claims.72 On the facts of Eisen, the combina-

'1 See Note, supra note 23, at 673-80.
70 In particular, their common interests appear to be no stronger than those of the class

members in Eisen. Yet the Supreme Court found the strength of the common interests in
Eisen insufficient to dispense with individual notice. See Eisen v. Carlisle & Jacquelin, 417
U.S. at 172-77.

7 Discretionary notice under subdivision (b)(2) has often been given to provide addi-
tional assurance of adequate representation. See Fed. R. Civ. P. 23(d)(2). See also 3B J.
Moore & J. Kennedy, supra note 15, 1 23.72, at 23-489 to -490; 7A C. Wright & A. Miller,
supra note 15, § 1793, at 205-11.

71 See Dam, supra note 67, at 105.
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tion of selective individual notice and published notice ordered by
the district court, but found inadequate by the United States
Court of Appeals for the Second Circuit and the Supreme Court,3

was more likely than comprehensive individual notice to result in
effective presentation of class members' claims. The expense of in-
dividual notice to all identifiable class members apparently pre-
vented their claims from being heard at all.7' The effectiveness of
individual notice in facilitating assertion of individual claims sug-
gests that the Supreme Court was less concerned in Eisen with the
best means of giving notice than with restricting an unwieldy class
action. With apparent approval, the Court adopted Judge Lum-
bard's characterization of the case as a "Frankenstein monster pos-
ing as a class action."7 5

Whatever the reason for the Supreme Court's holding in Eisen,
difficulty of notice does not justify certification of Title VII class
actions under subdivision (b)(2). The notice requirement of subdi-
vision (b)(3) cannot be evaded by the simple expedient of certifica-
tion under subdivision (b)(2). Moreover, in most Title VII class ac-
tions, the cost of individual notice is not prohibitively expensive.
Present employees can be given notice with their paychecks" and,

73 52 F.R.D. 253, 267-68 (S.D.N.Y. 1971), rev'd, 479 F.2d 1005 (2d Cir. 1973), vacated, 417
U.S. 156 (1974). Individual notice was sent to the 2,000 class members with sufficiently
substantial claims to justify personal intervention and to an additional 5,000 members ran-
domly selected from the class of two million. The remaining class members were to be noti-
fied by publication. Id.

74 The Supreme Court ordered the class action dismissed as originally defined. Eisen v.
Carlisle & Jacquelin, 417 U.S. at 179 n.16. Although the Supreme Court's order left open the
possibility that the class might be narrowed on remand, no subsequent decision has been
reported. Id. See also id. at 179-86 (Douglas, J., dissenting in part).

75 Eisen v. Carlisle & Jacquelin, 417 U.S. at 169, quoting Eisen v. Carlisle & Jacquelin,
391 F.2d 555, 572 (2d Cir. 1968) (Lumbard, C.J., dissenting).

76 See Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 318 (1950);
I.M.A.G.E. v. Bailar, 28 Fair EmpL Prac. Cas. (BNA) 770, 780 (N.D. Cal. 1981) (notice to
test takers with results of test).

Posted notice may be a cheaper but equally effective means of communicating with pre-
sent employees. It has frequently been ordered as a form of discretionary notice in (b)(2)
class actions. See Fowler v. Birmingham News Co., 608 F.2d 1055, 1059 (5th Cir. 1979); Doe
v. First City Bancorp., 81 F.R.D. 562, 571 (S.D. Tex. 1978); Sinyard v. Foote & Davies, 13
Fair Empl. Prac. Cas. (BNA) 1257, 1261 (N.D. Ga. 1975); Ellison v. Rock Hill Printing &
Finishing Co., 64 F.R.D. 415, 417-18 (D.S.C. 1974). See also Fujishima v. Board of Educ.,
460 F.2d 1355, 1360 (7th Cir. 1972) (notice could be given to class of students by posting or
announcement over intercom); Collins v. Schoonfield, 344 F. Supp. 257, 263 n.9 (D. Md.
1972) (class of prisoners notified by posting in prison); Dam, supra note 67, at 109-16;
Smalls, supra note 57, at 1435; Note, supra note 23, at 689-94; Note, supra note 51, at 1259
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except in the largest classes, past employees are not too numerous
to be given mailed notice at moderate expense.77 Applicants for
employment are more difficult to notify, but they are also more
difficult to identify and locate. If the Supreme Court required indi-
vidual notice in order to limit unwieldy class actions indirectly,
this purpose can be fulfilled by certification of narrower classes
whose members are more easily notified.78 Problems in giving no-
tice foreshadow other problems in managing a class action. If giv-
ing individual notice is expensive, giving individual relief is also
likely to be difficult. Just as giving individual notice can facilitate
definition of the class, narrowing the scope of the class can facili-
tate giving individual notice.

Nevertheless, if Title VII class actions should not be certified
entirely under subdivision (b)(2), neither should they be certified
entirely under subdivision (b)(3). The remedies available in a sin-
gle action under Title VII do not fit within any single subdivision
of rule 23. As a matter of substantive law, the statute authorizes
both class-wide injunctive relief and individual compensatory re-
lief. After finding a violation, the court must award both forms of

(1980); Note, supra note 59, at 889-90. Nevertheless, Eisen appears to foreclose posted no-
tice as an alternative to individual notice in (b)(3) class actions.

7 See Note, supra note 24, at 298-300. District courts frequently order individual notice
to identifiable class members in (b)(2) class actions. See, e.g., Key v. Gillette Co., 90 F.R.D.
606, 611-12 (D. Mass. 1981); Jacobs v. Sea-Land Serv., Inc., 23 Fair Empl. Prac. Cas. (BNA)
1179, 1182 (N.D. Cal. 1980); Burwell v. Eastern Air Lines, Inc., 17 Fair Empl. Prac. Cas.
(BNA) 1686, 1689 (E.D. Va. 1978); Davis v. Roadway Express, Inc., 19 Fair Empl. Prac. Cas.
(BNA) 241, 242 (S.D. Tex. 1977), aff'd in part and remanded in part on other grounds, 621
F.2d 775 (5th Cir. 1980); Beasley v. Griffin, 17 Fair Empl. Prac. Cas. (BNA) 1472, 1475 (D.
Mass. 1977); Harriss v. Pan Am. World Airways, 74 F.R.D. 24, 52-53 (N.D. Cal. 1977); Wo-
men's Comm. for Equal Employment Opportunity v. NBC, 71 F.R.D. 666, 671 (S.D.N.Y.
1976); Williams v. City of New Orleans, 18 Fair Empl. Prac. Cas. (BNA) 345, 347 (E.D. La.
1976); Walls v. Bank of Greenwood, 19 Fair EmpI. Prac. Cas. (BNA) 868, 870 (N.D. Miss.
1975); Sabala v. Western Gillette, Inc., 362 F. Supp. 1142, 1146-47 (S.D. Tex. 1973), modi-
fied, 516 F.2d 1251 (5th Cir. 1975), vacated, 431 U.S. 951 (1977). Cf. Bauman v. United
States Dist. Court, 557 F.2d 650, 658-60 (9th Cir. 1977) (opt-out notice does not warrant
review by mandamus); Smith v. United Bhd. of Carpenters, 28 Fed. R. Serv. 2d (Callaghan)
731, 734 (N.D. Ohio 1978) (numerosity found based on response to mailed notice); Palmer v.
Kissinger, 18 Fair Empl. Prac. Cas. (BNA) 1638, 1639 (D.D.C 1976) (certification denied
because of unfavorable response to individual notice). In Title VII class actions certified
under subdivision (b)(3), of course, individual notice has been issued to all identifiable class
members. See cases cited infra note 90.

738 In Eisen, the Supreme Court suggested that individual notice to members of a nar-
rower class might be feasible. Eisen v. Carlisle & Jacquelin, 417 U.S. at 179 n.16; id. at 179-
86 (Douglas, J., dissenting in part).

HeinOnline -- 69 Va. L. Rev.  29 1983



30 Virginia Law Review [Vol. 69:11

relief almost as a matter of course.79 But as a matter of procedural
law, rule 23 sharply distinguishes between subdivision (b)(2) ac-
tions for class-wide injunctive relief and subdivision (b)(3) actions
for individual compensatory relief. Moreover, as a matter of sub-
stantive law, this distinction corresponds to the different forms of
relief available in Title VII class actions. Injunctions that restruc-
ture hiring, promotion, or seniority practices, or that alter condi-
tions of work do not easily admit of exceptions. Indeed, if an in-
junction applicable to the entire class is the only feasible form of
prospective relief, certification under subdivision (b)(1) is justi-
fied.80 To prevent class members from creating exceptions to class-
wide injunctions by opting out, actions for such relief should be
certified under subdivision (b)(1) or (b)(2). Individual compensa-
tory relief, on the other hand, is not impaired by granting class
members the right to opt out through certification under subdivi-
sion (b)(3).

Because Title VII class actions fit partially under subdivision
(b)(2) and partially under subdivision (b)(3), but not entirely
under either, courts should certify them as hybrid class actions
under both. Specifically, courts should certify claims for class-wide
injunctive relief under subdivision (b)(2) and claims for individual
compensatory relief under subdivision (b)(3). In such hybrid class
actions, all class members interested in compensatory relief would
receive notice and the right to opt out. Class members who opted
out as to individual relief, however, would remain bound by the
disposition of claims for class-wide injunctive relief, just as if the
class action had been confined to such claims. They would also be
precluded from asserting any individual claims for future discrimi-
nation arising from the same employment practices as the claims
for class-wide relief. Opters-out would benefit from a class-wide in-
junction, and they would be bound by an adverse judgment to the
same extent as class members interested only in class-wide relief.
Class members would have the right to opt out only insofar as the
class action sought compensation for past discrimination. Claims

79 See International Bhd. of Teamsters v. United States, 431 U.S. at 364; Albemarle Pa-
per Co. v. Moody, 422 U.S. 405, 417-22 (1975).

"O Fed. R. Civ. P. 23(b)(1). For the text of subdivision (b)(1), see supra note 35. Subdivi-

sion (b)(1) was modeled on the provisions of rule 19 governing necessary and indispensable
parties. See Rutherglen, supra note 3, at 704-05; Note, supra note 23, at 682.
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for injunctive relief would be treated as if the class action had been
certified entirely under subdivision (b)(2).

The United States Court of Appeals for the Fifth Circuit has
taken a position that, in some respects, resembles hybrid certifica-
tion of Title VII class actions. In Johnson v. General Motors
Corp.,"1 the Fifth Circuit held that a class member who had not
received individual notice in a (b)(2) class action was not barred
from seeking backpay in a subsequent individual action. In the
class action, the named plaintiffs had obtained injunctive and de-
claratory relief for the class but had sought backpay only for them-
selves.8 2 In his individual action, the class member alleged pre-
cisely the same discriminatory practices alleged in the class action
and sought injunctive and declaratory relief as well as backpay.
The Fifth Circuit held that the due process clause requires that
individuals receive notice before a class action can preclude their
claims for monetary relief; consequently, the class action precluded
only the class member's claims for injunctive and declaratory
relief.

8 3

An implication, if not an outright holding of Johnson is that all
class members must receive notice in any Title VII class action
seeking backpay8 4 As argued above, courts should also require no-
tice if the plaintiff seeks other forms of compensatory relief such
as reinstatement and remedial senioritys 5 But in Johnson, the
Fifth Circuit suggested that notice need not conform to the strin-
gent requirements in (b)(3) class actions and that it might be post-
poned until after a finding of class-wide liability."' Other lower
federal courts have followed similar procedures.8 7 These proce-

81 598 F.2d 432 (5th Cir. 1979). For critical appraisals of this decision, see Note, supra

note 51; Note, supra note 23, at 686-88.
82 598 F.2d at 434.
83 Id. at 433, 437-38.
84 Other cases have reached similar results. See Marshall v. Kirkland, 602 F.2d 1282 (8th

Cir. 1979); Key v. Gillette Co., 90 F.R.D. 606, 611-12 (D. Mass. 1981). See also DeGier v.
McDonald's Corp., 76 F.R.D. 125 (N.D. Cal. 1977); Neloms v. Southwestern Elec. Power Co.,
72 F.R.D. 128, 130-31 (W.D. La. 1976); Martinez v. Bechtel Corp., 11 Fair Empl. Prac. Cas.
(BNA) 898, 905 (N.D. Cal. 1975). But see Dorsey v. Smith, 91 F.R.D. 261, 263 (D. Md. 1981)
(finding Johnson doubtful but distinguishable).

s See supra notes 64-68 and accompanying text.
8 Johnson v. General Motors Corp., 598 F.2d at 438. Accord Penson v. Terminal Transp.

Co., 634 F.2d 989, 994 (5th Cir. 1981).
87 See, e.g., Bing v. Railroad Express, Inc., 485 F.2d 441, 444-49 (5th Cir. 1973); Carter v.

Shop Rite Foods, Inc., 470 F. Supp. 1150, 1154 (N.D. Tex. 1979); Neely v. City of Grenada,
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dures reduce the costs of notice to named plaintiffs, either by
avoiding the expense of individual notice to all identifiable class
members or by shifting the cost of notice to the defendant after a
finding of liability."8 They provide some notice to class members
without creating the obstacles to class actions posed by individual
notice at the initial expense of the named plaintiff. The very ad-
vantages of these procedures, however, bring them into conflict
with the Supreme Court's decision in Eisen, which held that indi-
vidual notice in (b)(3) class actions could not be postponed until
after a finding of liability in order to shift the cost of notice to the
defendant.8 9 By means of the due process clause, the Fifth Circuit
in effect required certification of claims for monetary relief under
subdivision (b)(3), but without the procedures required by the Su-
preme Court in Eisen for (b)(3) class actions.

Instead, the Fifth Circuit should have required certification of
claims for class-wide injunctive and declaratory relief under subdi-
vision (b)(2) and certification of claims for individual compensa-
tory relief under subdivision (b)(3).90 If it had, the court would

438 F. Supp. 390, 410 (N.D. Miss. 1977); Peters v. Wayne State Univ., 18 Fair Empl. Prac.
Cas. (BNA) 181, 182-83 (E.D. Mich. 1977); Johnson v. University of Bridgeport, 20 Fair
Empl. Prac. Cas. (BNA) 1764, 1766 (D. Conn. 1976); Williams v. Local No. 19, Sheet Metal
Workers Int'l Ass'n, 59 F.R.D. 49, 55-56 (E.D. Pa. 1973). See also United States v. Alle-
gheny-Ludlum Indus., 517 F.2d 826, 878 (5th Cir. 1975), cert. denied, 425 U.S. 944 (1976);
Elliot v. Sperry Rand Corp., 16 Fair Empl. Prac. Cas. (BNA) 1557, 1571-72 (D. Minn. 1976);
2 H. Newberg, supra note 50, § 2425e; Smalls, supra note 57, at 848-49.

" See Greenspan v. Automobile Club, 536 F. Supp. 411, 417 (E.D. Mich. 1982); Kyriazi v.
Western Elec. Co., 465 F. Supp. 1141, 1144 (D.N.J. 1979), aff'd, 647 F.2d 388 (3d Cir. 1981);
Love v. Pullman Co., 13 Fair Empl. Prac. Cas. (BNA) 423, 425, 433 (D. Colo. 1976), aff'd,
569 F.2d 1074 (10th Cir. 1978); Sledge v. J.P. Stevens & Co., 18 Fair Empl. Prac. Cas.
(BNA) 259, 259 (E.D.N.C. 1976); English v. Seaboard Coastline R.R., 12 Fair Empl. Prac.
Cas. (BNA) 90, 101-02 (S.D. Ga. 1975); Edwards, supra note 65, at 800-01. Cf. Taylor v.
Charley Bros. Co., 26 Fair Empl. Prac. Cas. (BNA) 397, 398 (W.D. Pa. 1981) (costs of notice
to be apportioned among defendants along with costs and attorney's fees).

81 Eisen v. Carlisle & Jacquelin, 417 U.S. at 177-79. See also Oppenheimer Fund, Inc. v.
Sanders, 437 U.S. 340, 356-64 (1978); Note, Notice Cost Problems Under Rule 23(b)(3) and
(c)(2) After Oppenheimer Fund, Inc. v. Sanders, 1979 Duke L.J. 882.

"Some courts have certified hybrid class actions. See Wadrip v. Motorola, Inc., 85
F.R.D. 349, 354 (N.D. Ga. 1980); Taylor v. Union Carbide Corp., 93 F.R.D. 1, 10 (S.D. W.
Va. 1980); Greenspan v. Automobile Club, 22 Fair Empl. Prac. Cas. (BNA) 180, 182-83 (E.D.
Mich. 1977); Branham v. General Elec. Co., 63 F.R.D. 667, 670-71 (M.D. Tenn. 1974); Bell v.
Automobile Club, 16 Fair Empl. Prac. Cas. (BNA) 1613, 1614 (E.D. Mich. 1974); Paddison
v. Fidelity Bank, 60 F.R.D. 695, 699 (E.D. Pa. 1973). Cf. Air Line Stewards & Stewardesses
Ass'n, Local 550 v. American Airlines, Inc., 490 F.2d 636, 643 (7th Cir. 1973) (because claims
for injunctive and declaratory relief were moot, claims for backpay certified under (b)(3)),
,cert. denied, 416 U.S. 993 (1974); Gerstle v. Continental Airlines, Inc., 50 F.R.D. 213, 217,
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have avoided the constitutional question whether individual notice
is required by the due process clause. More importantly, it would
have avoided problems with the preclusive effect of judgments in
favor of the defendant. If class members have not received notice,
according to the Fifth Circuit, a judgment for the defendant does
not preclude them from seeking backpay in subsequent individual
actions. Subsequent suits claiming backpay for the entire class,
and not merely for isolated individuals who opted out of the earlier
class action, may force the defendant to relitigate issues on which
it had previously prevailed. The threat of continued liability for
backpay also undermines any judgment for the defendant on
claims for class-wide injunctive or declaratory relief. To avoid lia-
bility for backpay, the defendant may be forced to alter employ-
ment practices that the district court found to be legal and refused
to enjoin. Despite his victory on the merits, the defendant may
have gained nothing at all.

Because the Fifth Circuit did not explicitly require certification
under both subdivisions (b)(2) and (b)(3), it obscured the close re-
lationship between preclusion of subsequent claims for individual
compensatory relief and preclusion of claims for class-wide injunc-
tive and declaratory relief. Hybrid certification would have re-
quired the court to define the relationship between claims for dif-
ferent forms of relief. In order to protect defendants from multiple
and inconsistent adjudications, the judgment on claims for class-
wide injunctive or declaratory relief should bar all claims subse-
quently arising out of the same employment practices. Class-wide
injunctive and declaratory relief operate almost wholly prospec-
tively,91 to prevent future discrimination. Consequently, the judg-
ment in the (b)(2) component of a hybrid class action should pre-

219 (D. Colo. 1970), aff'd, 466 F.2d 1374 (10th Cir. 1972) (same); Roberts v. Marine Midland
Bank, 22 Fair Empl. Prac. Cas. (BNA) 326, 330 (S.D.N.Y. 1979) (certification under (b)(3)
because of claims for backpay); Kohne v. Imco Container Co., 21 Fair Empl. Prac. Cas.
(BNA) 535, 536-38 & n.1 (W.D. Va. 1979) (certification under (b)(3) although (b)(2) also
appropriate),

Some commentators have also recommended hybrid certification. See 3B J. Moore & J.
Kennedy, supra note 15, 23.45[1], at 23-322 & n.46; Barnard, supra note 65, at 526. Cf.
Note, supra note 65, at 672-82 (proposing change from (b)(2) to (b)(3) certification after
finding of liability).

91 Only class-wide injunctions requiring preferential treatment have any compensatory
purpose, but even these injunctions are often imposed to prevent future discrimination. See
Note, Preferential Relief Under Title VII, 65 Va. L. Rev. 729, 763-71 (1979).
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clude all subsequently arising claims concerned with the same
employment practices, including claims for compensatory relief.
The (b)(2) judgment should not, however, preclude claims for com-
pensatory relief that arose before it was entered. Compensatory re-
lief operates retrospectively, to remedy discrimination that has al-
ready occurred.2 Claims for such relief should be precluded only
by the judgment in the (b)(3) component of a hybrid class action.
Class members who opted out of the (b)(3) subclass would not be
bound by the judgment on the (b)(3) claims for compensatory re-
lief. Because class members could not opt out of the (b)(2) sub-
class, however,98 the judgment would bind them on claims for in-
junctive and declaratory relief. Class members could independently
pursue their claims for compensatory relief that had already ac-
crued, 4 but they could not seek relief that would undermine the

" This is true of frontpay as well as backpay. The purpose of both kinds of relief is to
remedy past discrimination. Front pay differs from backpay only in that it provides com-
pensation for the post-judgment effects of past discrimination. See Note, Front
Pay-Prophylactic Relief Under Title VII of the Civil Rights Act of 1964, 29 Vand. L. Rev.
211, 212 (1982).

93 Class members have a right to opt out only in (b)(3) class actions. Fed. R. Civ. P.
23(c)(2)-(3). See also Kyriazi v. Western Elec. Co., 647 F.2d 388, 395 (3d Cir. 1981); 3B J.
Moore & J. Kennedy, supra note 15, 1 23.60, at 23-466. In the exercise of discretion to
manage class actions, however, some courts have allowed class members to opt out of (b)(2)
class actions as well. See Penson v. Terminal Transp. Co., 634 F.2d 989, 992-96 (5th Cir.
1981). See also Bauman v. United States Dist. Court, 557 F.2d 650, 659-60 (9th Cir. 1977)
(finding split in authorities).

" The claims of class members who opted out would not be barred by the statute of
limitations. The usual rule is that the running of the limitations period is tolled during the
pendency of a class action. American Pipe & Constr. Co. v. Utah, 414 U.S. 538 (1974); 3B J.
Moore & J. Kennedy, supra note 15, 1 23.90, at 23-551 to -557; 7A C. Wright & A. Miller,
supra note 15, § 1800, at 221-22 (Supp. 1981); Wheeler, Predismissal Notice and Statutes of
Limitations in Federal Class Actions After American Pipe & Construction Co. v. Utah, 48
S. Cal. L. Rev. 771 (1975). Consequently, the limitations period would begin to run again
only after class members had opted out. Eisen v. Carlisle & Jacquelin, 417 U.S. at 176 &
n.13. See also Parker v. Crown, Cork and Seal Co., 677 F.2d 391 (4th Cir. 1982) (discussing
conflicting lower court decisions), cert. granted, 103 S. Ct. 338 (1982).

It might be better, however, to treat class members who opted out as if they had ex-
hausted administrative remedies under Title VII. The named plaintiff's exhaustion of ad-
ministrative remedies usually suffices for the class. Rutherglen, supra note 3, at 707, 717-18.
Class members who opted out would therefore be in the same position as charging parties
who had received a right-to-sue letter after exhausting administrative remedies. Charging
parties in this position have 90 days from receipt of the right-to-sue letter to start judicial
proceedings. 42 U.S.C. § 2000e-5(f)(1) (1976). Class members who opted out should be sub-
ject to the same limitation. This proposal has the advantage of avoiding the many complica-
tions that surround the limitations applicable to administrative remedies under Title VII.
See 42 U.S.C. § 2000e-5(e), (g) (1976). See also Zipes v. Trans World Airlines, Inc., 102 S.
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judgment on claims for class-wide injunctive or declaratory relief.
These procedures allow the different forms of relief available
under Title VII to be accommodated to the different forms of class
actions defined by rule 23.

III. SCOPE OF THE CLASS

The proper composition of a class presents not one question but
many, corresponding to the many different and overlapping ways
in which victims of employment discrimination can be classified.
Potential class members can be divided into employees and appli-
cants for employment and into past, present and future employees
and applicants. They can be classified by position or by place of
employment. They can be divided into those represented by a
union and those who are not. And of greatest relevance to discrimi-
nation claims, they can be classified by race, national origin, and
sex.

Whether a court should include one or another of these groups
in any particular class requires different inquiries for each group
and different answers for each class. No single abstract principle
identifies a uniquely appropriate class. Yet the consequences of
such decisions are too important to be left wholly to the discretion
of the district judge. The scope of the class determines whom the
judgment will bind. It also determines whether the court can cer-
tify the class at all, because a narrowly defined class may have too
few members to satisfy the numerosity requirement of rule 23.95

More fundamentally, decisions about the scope of the class are
governed by the same principles as decisions whether to certify a
class. The principle of liberal certification, for example, has been
used to justify certification of "across the board" classes encom-
passing all claims of discrimination against a single employer re-

Ct. 1127, 1132-35 (1982); Delaware State College v. Ricks, 449 U.S. 250 (1980); Mohasco
Corp. v. Silver, 447 U.S. 807 (1980); Oscar Mayer & Co. v. Evans, 441 U.S. 750, 758-65
(1979); United Air Lines, Inc. v. Evans, 431 U.S. 553 (1977). See generally Jackson & Mathe-
son, The Continuing Violation Theory and the Concept of Jurisdiction in Title VII Suits, 67
Geo. L.J. 811 (1979); Lach, A Liability Loophole for the Undeserving? Timeliness in Title
VII Challenges After United Air Lines, Inc. v. Evans, 3 Indus. Rel. L.J. 72 (1979). It would
not, however, affect the limitations applicable to claims of employment discrimination
under other statutes, such as 42 U.S.C. § 1981 (1976), which must be determined indepen-
dently. See Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 462-65 (1975).

'" Fed. R. Civ. P. 23(a)(1).
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gardless of the named plaintiffs individual claim. The Supreme
Court recently has criticized this principle for precisely this reason.

In General Telephone Co. v. Falcon,96 the Court reversed certi-
fication of a class of rejected applicants who allegedly suffered dis-
crimination in hiring because an employee who allegedly suffered
discrimination only in promotions sought to represent them. The
Court held that the principle of liberal certification was inadequate
to bridge the gap between the otherwise unrelated claims of the
named plaintiff and the class. s7 The Court did not, however, hold
that employees can never represent applicants or that across-the-
board classes are never justified apart from the principle of liberal
certification. 8 These questions, and the general question of how to
determine the appropriate scope of Title VII class actions, remain
unanswered.

Three general considerations should guide the district judge's
discretion in sorting through the welter of different groups of em-
ployees that might be included in a class. First, as the Supreme
Court inquired in Falcon, how closely are the claims of the named
plaintiff related to the claims of the class? The named plaintiff's
individual claims must provide some definite limits on the scope of
the class. Specifically, the substantial claims 9 asserted on behalf of
the class must resemble the substantial claims asserted on behalf
of the named plaintiff. Otherwise, the interests of the named plain-
tiff in pursuing his claims are likely to diverge from the interests of
the class in pursuing dissimilar claims.100

- 102 S. Ct. 2364 (1982).
9 Id. at 2371.

Id. at 2371-72 & n.15.
" For a discussion of the meaning of this term, see Rutherglen, supra note 3, at 725-27.
100 As I have argued in an earlier article, the allegations of the complaint are an inade-

quate basis for comparison because they are too easily manipulated by the named plaintiff
or, more likely, his attorney. Id. Accord Karro, The Importance of Being Earnest: Pleading
and Maintaining a Title VII Class Action for the Purpose of Resolving the Claims of Class
Members, 49 Fordham L. Rev. 904, 924-33 (1981); Note, Conflicts in Class Actions and Pro-
tection of Absent Class Members, 91 Yale L.J. 590, 597-98 (1982).

The scope of the named plaintiff's charge is also an inadequate basis for comparison. The
generally followed rule is that "the 'scope' of the judicial complaint is limited to the 'scope'
of the EEOC investigation which can reasonably be expected to grow out of the charge of
discrimination." Sanchez v. Standard Brands, Inc., 431 F.2d 455, 466 (5th Cir. 1970). Be-
cause it is filed at the very beginning of enforcement proceedings before any factfinding has
been undertaken, the administrative charge imposes only loose and unreliable constraints on
the scope of the class.

[Vol. 69:11
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Second, what is the structure of the defendant's operations and
employment practices? This question is closely related to the first:
the more centralized an employer's personnel practices, the
stronger the relationship between the claims of the named plaintiff
and those of the class. Alleged discrimination in an explicit, com-
pany-wide practice is more likely to justify certification of a com-
pany-wide class than discrimination in a decision by a single super-
visor with broad discretion over personnel decisions. The structure
of the defendant's operations deserves separate emphasis because
it provides a readily ascertainable standard that is not easily
manipulated for purposes of litigation.

Third, is the named plaintiff an adequate representative of the
class? This issue is the most fundamental because adequacy of rep-
resentation is a constitutional prerequisite to a judgment binding
on the class. 101 It is less specific than the issues of similarity of
claims and centralization of employment practices, but because it
is more significant, it determines the manner and, in some cases,
the outcome of these more concrete inquiries. Adequacy of repre-
sentation imposes two requirements relevant to the scope of the
class: first, the interests of the named plaintiff must not conflict
with those of the class, and second, the interests of the named
plaintiff cannot be so remote from those of any segment of the
class that he is unlikely to assert their interests as vigorously as his
own. These different aspects of adequacy of representation reflect
the different ways in which the interests of the named plaintiff can
diverge from those of the class: by a straightforward conflict of in-
terest, in which granting relief to the named plaintiff would impair
the interests of members of the class, or by a subtle attenuation of
shared interests, which would erode the named plaintiff's incentive
to pursue the interests of the class aggressively.

Straightforward conflicts of interest between the named plaintiff
and members of the class are easy to imagine, but difficult to ver-
ify. A risk of conflict of interest is present in almost all class ac-
tions. Relief granted to one segment of the class may work to the
disadvantage of another. Awards of backpay to some class mem-
bers, for instance, may reduce the fund available from the em-
ployer for awards of backpay to other class members. Awards of

101 Hansberry v. Lee, 311 U.S. 32, 42-45 (1940). See East Texas Motor Freight Sys., Inc. v.

Rodriguez, 431 U.S. at 404-05.
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remedial seniority to some class members may place them ahead of
other class members. 10 2 The question is whether any of these po-
tential conflicts is likely to make representation in a class action
substantially worse than representation in a series of individual ac-
tions. Relief granted to other class members with similar claims
may impair the relief granted to a single class member, but no
more than would relief granted in a series of individual actions. It
remains for the district court to resolve the difficult question
whether any potential conflict of interest rises above the threshold
of competing interests present in the assertion of similar claims by
different plaintiffs.

The second form of inadequate representation, attenuation of
shared interests between the named plaintiff and the class, is also
difficult to define and detect. The danger is that litigation deci-
sions to pursue the claims of some class members may deplete the
resources available to pursue the claims of other class members or
may cause such claims to be ignored altogether. When do such tac-
tical decisions, not easily discerned or evaluated by the district
judge, result in a denial of adequate representation? More gener-
ally, when do shared interests become so weak that representation
is no longer likely to be adequate?

The difficulty of directly evaluating adequacy of representation,
particularly early in the action when the certification decision is
made, lends increased importance to the first two determinants of
the appropriate scope of the class: the structure of the employer's
personnel practices and the relationship between the named plain-
tiff's individual claims and the class claims. These factors provide
an explicit basis for indirectly assessing the elusive risk of inade-
quate representation.

A. Past and Present Employees

Potential class members must be either past, present, or future
victims of alleged discrimination. The most frequently litigated
questions concern past and present employees. Can a named plain-
tiff who is currently employed represent class members who were
formerly employed? Conversely, can a named plaintiff who has ei-
ther retired, been fired, or quit represent class members still em-

'02 See C. Wright & A. Miller, supra note 15, § 1768, at 647-49.

[Vol. 69:11
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ployed by the defendant? These two questions require separate
analysis because present employees are interested both in compen-
satory relief and in injunctions altering conditions of employment,
while past employees are interested primarily in compensatory re-
lief. The interest of past employees in improving conditions of em-
ployment depends on their right to reinstatement. To assure ade-
quate representation, past employees should be allowed to
represent present employees only if they seek reinstatement and
are likely to obtain it, or if they assert claims on their own behalf
that closely resemble the claims of present employees. By contrast,
the claims of present employees usually encompass those of past
employees because present employees have an independent inter-
est in both compensatory and injunctive relief.

The decided cases provide some support for the distinction be-
tween the representation of present employees by past employees
and the reverse. Few cases have explicitly decided that present em-
ployees can represent past employees, but almost all of them have
allowed such representation. 10 3 Most cases have permitted such
representation without discussion, apparently assuming that it was
obviously appropriate.1 0 4 Decisions explicitly concerned with past
employees seeking to represent present employees are far more nu-
merous and far less consistent. Those allowing representation have
usually followed the leading decision of the United States Court of
Appeals for the Third Circuit in Wetzel v. Liberty Mutual Insur-
ance Co.,1 05 which held that past employees can represent present

103 See, e.g., Wetzel v. Liberty Mut. Ins. Co., 508 F.2d 239, 254 (3d Cir.) (dictum), cert.
denied, 421 U.S. 1011 (1975); Kuhn v. Philadelphia Elec. Co., 80 F.R.D. 681, 685 (E.D. Pa.
1978); Caldwell v. Seaboard Coastline R.R., 15 Fair Empl. Prac. Cas. (BNA) 425, 427
(W.D.N.C. 1977); Rowinski v. Vaughan, 77 F.R.D. 406, 407 (D.D.C. 1977).

10 See, e.g., Kuck v. Berkey Photo, Inc., 81 F.R.D. 736, 740 (S.D.N.Y. 1979); Valentino v.
United States Postal Serv., 18 Fair Empl. Prac. Cas. (BNA) 1376, 1377 (D.D.C. 1978); Move-
ment for Opportunity & Equality v. Detroit Diesel, 18 Fair Empl. Prac. Cas. (BNA) 556, 557
(S.D. Ind. 1977); Hannigan v. Aydin Corp., 76 F.R.D. 502, 510 (E.D. Pa. 1977); Anderson v.
Southern Pac. Transp. Co., 14 Fair Empl. Prac. Cas. (BNA) 1656, 1657 (N.D. Cal. 1977);
Walker v. Styrex Indus., 15 Fair Empl. Prac. Cas. (BNA) 274, 275 (M.D.N.C. 1976); NOW,
St. Paul Chapter v. Minnesota Mining & Mfg. Co., 14 Fair Empl. Prac. Cas. (BNA) 829,
832-33 (D. Minn. 1976); Johnson v. Uncle Ben's, Inc., 71 F.R.D. 19, 20 (S.D. Tex. 1975),
rev'd in part on other grounds, 628 F.2d 419 (5th Cir. 1980), vacated, 451 U.S. 902 (1981).

205 508 F.2d 239 (3d Cir.), cert. denied, 421 U.S. 1011 (1975). Many cases have followed
Wetzel. See, e.g., Duncan v. Tennessee, 84 F.R.D. 21, 34 (M.D. Tenn. 1979); Molthan v.
Temple Univ., 83 F.R.D. 368, 374 (E.D. Pa. 1979); Doe v. First City Bancorp., 81 F.R.D. 562,
570 (S.D. Tex. 1978); Mead v. United States Fidelity & Guar. Co., 18 Fair Empl. Prac. Cas.
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employees even in the absence of a claim for reinstatement. The
Third Circuit reasoned that past employees are superior to present
employees as class representatives because they need not fear re-
taliation by the employer. The United States Court of Appeals for
the First Circuit, however, has endorsed this reasoning only when
the named plaintiff's claims closely resemble the class claims.106

Other courts have refused to apply this reasoning when a plaintiff
has voluntarily quit,10 7 has been out of the defendant's employ-
ment for a number of years,108 or has demonstrated little knowl-
edge of the defendant's present employment practices.109

The facts of Wetzel illustrate how the scope of the named plain-
tiff's individual claims should affect the scope of the class. The
named plaintiffs were two women formerly employed in the defen-
dant's insurance claim department. They alleged that they had
been denied higher paying jobs because women in the department
were segregated in lower paying positions. 110 They also alleged on

(BNA) 158, 166 (D. Minn. 1978), mandamus denied sub nora. United States Fidelity &
Guar. Co. v. Lord, 585 F.2d 860 (8th Cir. 1978), cert. denied, 440 U.S. 913 (1979); Hubbard
v. Rubbermaid, Inc, 78 F.R.D. 631, 642-43 (D. Md. 1978); Bernardi v. Bergland, 18 Fair
Empl. Prac. Cas. (BNA) 1180, 1182 (N.D. Cal. 1977); Chappelle v. E.I. DuPont DeNemours
& Co., 75 F.R.D. 74, 78 (E.D. Va. 1977); Walthall v. Blue Shield, 16 Fair Empl. Prac. Cas.
(BNA) 626, 629 (N.D. Cal. 1977); Lamphere v. Brown Univ., 71 F.R.D. 641, 647 (D.R.I.
1976), appeal dismissed, 553 F.2d 714 (1st Cir. 1977); Bachman v. Collier, 73 F.R.D. 300, 305
(D.D.C. 1976); Wilhite v. South Cent. Bell Tel. & Tel. Co., 426 F. Supp. 61, 64 (E.D. La.
1976).

100 The First Circuit has held that a district court did not abuse its discretion in decerti-
fying a class of present employees headed by a past employee who did not seek reinstate-
ment. DeGrace v. Rumsfeld, 614 F.2d 796, 810-11 (1st Cir. 1980). At the same time, how-
ever, the court endorsed the reasoning in Wetzel as it applied to cases in which "[c]lass
claims were apt to be advanced in the process of litigating the individual claims." Id. at 810.

107 See, e.g., Hernandez v. Gray, 530 F.2d 858, 859 (10th Cir. 1976); Anderson v. City of
Albuquerque, 24 Fair Empl. Prac. Cas. (BNA) 642, 642-43 (D.N.M. 1980); Strong v. Arkan-
sas Blue Cross & Blue Shield, Inc., 87 F.R.D. 496, 509-10 (E.D. Ark. 1980); Ashworth v.
Sherwin-Williams Co., 10 Fair Empl. Prac. Cas. (BNA) 709 (N.D. Ga. 1974); Horton v. M &
B Metal Prods. Co., 11 Fair Empl. Prac. Cas. (BNA) 1039, 1041 (N.D. Ala. 1974); Campbell
v. Al Thrasher Lumber Co., 13 Fair Empl. Prac. Cas. (BNA) 189, 190 (N.D. Cal. 1973).

108 See, e.g., Linder v. Litton Sys. Inc., 81 F.R.D. 14, 20 (D. Md. 1978); Lewis v. Methodist
Hasp., 18 Fair Empl. Prac. Cas. (BNA) 52, 53 (S.D. Tex. 1978); Aiken v. Neiman Marcus, 77
F.R.D. 704, 705 (N.D. Tex. 1977); Pearson v. Borden Metal Co., 14 Fair Empl. Prac. Cas.
(BNA) 644, 646 (N.D. Ala. 1976); Voutsis v. Union Carbide Corp., 16 Fair Empl. Prac. Cas.
(BNA) 1512, 1513 (S.D.N.Y. 1975).

109 See, e.g., Collier v. Hunt-Wesson Foods, Inc., 13 Fair Empl. Prac. Cas. (BNA) 88, 92
(S.D. Ga. 1976); Horton v. M & B Metal Prod. Co., 11 Fair Empl. Prac. Cas. (BNA) 1039,
1042 (N.D. Ala. 1974).
110 508 F.2d at 244.
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behalf of the class, but apparently not on their own behalf, that
the defendant discriminated on the basis of sex in denying leaves
and disability benefits for pregnancy."" The named plaintiffs had
quit their jobs, allegedly because the defendant's discriminatory
practices had forced them to resign, but the record did not reveal
whether they sought reinstatement. The Third Circuit resolved
this ambiguity by assuming that the named plaintiffs did not seek
or were not entitled to reinstatement.1

On this assumption, the Third Circuit correctly allowed the
named plaintiffs to represent present employees on the claim of
discriminatory denial of higher paying jobs. If they had prevailed
on this claim, they were entitled to backpay, as were all present
employees who had suffered from the same discriminatory prac-
tices.113 Injunctive relief against practices found to be discrimina-
tory would have followed as a matter of course.114 Despite the fail-
ure of the named plaintiffs to seek reinstatement, their interests
coincided with those of present employees because the claims of
each group were identical. 115

The Third Circuit, however, was wrong to allow the named
plaintiffs to represent the class on claims of discrimination in de-
nial of pregnancy benefits. The named plaintiffs did not pursue
compensatory relief for themselves on these claims and, given the
court's assumption that they did not seek reinstatement, they
would not have benefited from any prospective injunctive relief
granted to the class. The self-interest of the named plaintiffs in
asserting their own claims provided no guarantee that they would
adequately represent the class. Because the named plaintiffs sev-
ered their ties with present employees by failing to seek reinstate-
ment, and thus insulated themselves from future personnel deci-
sions of the defendant, they were worse representatives of the
class, not better representatives as the Third Circuit reasoned.116

As it happened, in Wetzel the risk of divergent interests between

Id.
l Id.
113 See Albemarle Paper Co. v. Moody, 422 U.S. 405, 417-25 (1975).
114 See International Bhd. of Teamsters v. United States, 431 U.S. at 361.

"I The First Circuit has adopted a similar interpretation of Wetzel. See DeGrace v.
Rumsfeld, 614 F.2d 796, 810-11 (lst Cir. 1980).

"I See id. See also Brown v. Eckerd Drugs, Inc., 663 F.2d 1268, 1276-77 (4th Cir. 1981),
vacated and remanded, 102 S. Ct. 2952 (1982).
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the named plaintiffs and present employees never materialized.
The named plaintiffs and their attorneys vigorously prosecuted the
claims of discrimination in denial of pregnancy benefits.1"7 But
hindsight can neither justify a certification decision made early in
the litigation, even if subject to revision, l 8 nor provide assurance
against inadequate representation that might later go undetected.

In addition to attenuation of shared interests when past employ-
ees seek to represent present employees, certification may be de-
feated by a straightforward conflict of interest when either group
seeks to represent the other. The well-known decision in Air Line
Stewards & Stewardesses Association, Local 550 v. American Air-
lines, Inc.1"9 is illustrative. Several former flight attendants and
their union sued American Airlines and TWA, alleging that the
airlines' policy of dismissing pregnant flight attendants violated
Title VII. The union's attorney conducted the litigation on behalf
of past and present employees and eventually negotiated a settle-
ment with the defendants. In the meantime, the union and the air-
lines agreed in collective bargaining to eliminate the no-pregnancy
rule, resolving the claims of present employees and leaving only
the claims of past flight attendants for reinstatement, backpay,
and remedial seniority. °20 The union settled these claims by ob-
taining reinstatement for all past employees, but without backpay,
and more significantly, without remedial seniority.121 As the
union's attorney frankly admitted, the claims of past employees for
remedial seniority were sacrificed to preserve the seniority rights
of present employees, who were more influential in the union's in-
ternal affairs. 2 2 When some past employees objected to the settle-
ment and appealed, the United States Court of Appeals for the
Seventh Circuit held that they had been inadequately rep-
resented. 28

117 These claims were extensively litigated in the district court, the court of appeals, and

the Supreme Court. Wetzel v. Liberty Mut. Ins. Co., 372 F. Supp. 1146 (W.D. Pa. 1974),
aff'd, 511 F.2d 199 (3d Cir. 1975), vacated and remanded for dismissal of appeal, 424 U.S.
737 (1976), on remand, 13 Fair Empl. Prac. Cas. (BNA) 1005 (W.D. Pa. 1976), vacated, 579
F.2d 236 (3d Cir. 1977), cert. denied, 429 U.S. 1000 (1976).

"' Fed. R. Civ. P. 23(c)(1).
219 490 F.2d 636 (7th Cir. 1973), cert. denied, 416 U.S. 993 (1974).
20 Id. at 638.

1 Id.
22 Id. at 640.

12 Id.
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This case is distinctive because the conflict of interest was so
obvious. The settlement granted reinstatement to past employees
but not remedial seniority, which would have given some past em-
ployees greater seniority than present employees. Rather than con-
ceal this conflict of interest, the union argued that it was author-
ized to resolve the conflict because it was the exclusive bargaining
representative of the interested employees. 12

In most cases, deficiencies in the settlement of class claims are
not so apparent and conflicts of interest not so readily admitted.
Consequently, preventing divergence of interests is usually the best
means of preventing conflicts of interest. The limited resources
available for litigation and the limited relief obtainable in settle-
ment negotiations inevitably require choices among the claims of
different class members. Confining the scope of the class to simi-
larly situated employees with similar claims reduces the risk that
any one segment of the class will be exploited for the benefit of
another. Initial certification of a narrow class also reduces the need
for ongoing supervision of the actual performance of the named
plaintiff and the class attorney in representing the class. Continu-
ous and searching assessment of adequacy of representation dis-
tracts the district judge from the merits of the case, forces him to
review the tactical decisions of the named plaintiff and the class
attorney, and risks the appearance of partiality towards the class.
By contrast, narrowing the scope of the class prevents hidden con-
flicts of interests from arising in the first place.

B. Future Employees

Representation of future employees presents questions similar to
whether a class needs to be certified at all. Any injunction that
modifies terms and conditions of employment will apply to em-
ployees hired after the class action is decided, whether or not they
are included in the class as certified. If future employees will be
subject to the injunction in any event, there is little need to in-
clude them in the class initially. Moreover, including them in the
class creates administrative and conceptual difficulties. Should fu-
ture employees be counted towards satisfying the numerosity re-
quirement of rule 23? If rule 23 requires notification of future em-

12' Id.
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ployees, how can they be identified? And if they cannot be
identified, how can the district court ascertain the nature of their
claims to determine adequacy of representation? When courts have
explicitly raised these questions, they have usually excluded future
employees completely from the class 12 5 or occasionally excluded
them only for certain purposes, such as determining numerosity.126

Binding future employees by the judgment in a class action
raises further, and more severe, conceptual problems. On the one
hand, they must be bound by any class-wide injunction. Otherwise,
compliance with the injunction would not protect the employer
from claims by future employees that the injunction was inade-
quate to remedy the discrimination alleged in the class action. On
the other hand, future employees seemingly cannot be bound by an
action in which they could not participate. Perhaps because some
courts have sensed both the need to bind future employees and the
difficulty of doing so, they have simply included them in the class
with little or no comment.127

As with other problems in class action practice, the fundamental
issue is adequacy of representation. Comparing the interests of fu-
ture employees to those of the named plaintiff can solve the para-
dox of binding unidentifiable future employees. If the named
plaintiff adequately represents present employees, his interests are

125 See Scott v. University of Delaware, 601 F.2d 76, 89 (3d Cir. 1979), cert. denied, 444

U.S. 931 (1979); Foster v. Bechtel Power Corp., 89 F.R.D. 624, 626-27 (E.D. Ark. 1981);
Strong v. Arkansas Blue Cross & Blue Shield, Inc., 87 F.R.D. 496, 508 (E.D. Ark. 1980);
Timpano v. East Ramapo Cent. School Dist., 20 Fair Empl. Prac. Cas. (BNA) 652, 653
(S.D.N.Y. 1979); Roberts v. Marine Midland Bank, 22 Fair Empl. Prac. Cas. (BNA) 326, 330
(S.D.N.Y. 1979); Coles v. Blue Cross, 16 Fair Empl. Prac. Cas. (BNA) 210, 211 (W.D. Pa.
1977); Peters v. Wayne State Univ., 18 Fair Empl. Prac. Cas. (BNA) 181, 183 (E.D. Mich.
1977); Ridgeway v. IBEW, Local No. 134, 74 F.R.D. 597, 603 (N.D. Ill. 1977). See also An-
not., 41 A.L.R. Fed. 394, 399-404 (1979). See generally 3B J. Moore & J. Kennedy, supra
note 15, 1 23.40[3], at 23-300 to -302.

125 See infra note 130.
127 See Webb v. Westinghouse Elec. Corp., 78 F.R.D. 645, 652 (E.D. Pa. 1978); Craig v.

Alabama State Univ., 451 F. Supp. 1207, 1208 n.1 (M.D. Ala. 1978), aff'd, 614 F.2d 1295 (5th
Cir. 1980); Walthall v. Blue Shield, 16 Fair Empl. Prac. Cas. (BNA) 626, 629 (N.D. Cal.
1977); Albers v. Hycel, Inc., 15 Fair Empl. Prac. Cas. (BNA) 466, 468 (S.D. Tex. 1977);
Blake v. City of Los Angeles, 15 Fair Empl. Prac. Cas. (BNA) 76, 79 (C.D. Cal. 1977); Fujita
v. Sumitomo Bank, 70 F.R.D. 406, 412 (N.D. Cal. 1975). Cf. Gore v. Turner, 563 F.2d 159,
166 (5th Cir. 1977) (future victims of housing discrimination included in class). See also
Annot., 41 A.L.R. Fed. 394, 401 (1979). For brief discussions of this issue, see Beasley v.
Griffin, 81 F.R.D. 114, 117 (D. Mass. 1979); Wajda v. Penn Mut. Life Ins. Co., 80 F.R.D.
303, 313 (E.D. Pa. 1978).
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almost always identical to those of future employees. For instance,
the present employee who alleges discrimination in conditions of
employment has a personal interest in obtaining injunctive relief
that modifies future conditions of employment.

Moreover, unlike past or present employees, future employees do
not have rights that are likely to be compromised for the benefit of
some other segment of the class. They do not have seniority rights
that the named plaintiffs can trade off for the benefit of other em-
ployees. Likewise, they have no right to require employers to use
tests and qualifications, instead of seniority, to determine future
promotions. Relief in the form of preferential treatment for minor-
ities or women does work to the disadvantage of some future em-
ployees, but not those minorities and women who are future mem-
bers of the class. On the contary, such future class members are
those most likely to benefit from preferential treatment. Absent an
unusual alignment of facts and interests, future employees may be
represented by any adequate representative of present employees.

It follows that a class action can bind future employees whether
it results in an injunction for the class or a judgment for the em-
ployer. Most courts have assumed that future employees can bene-
fit from an injunction even if they are not included in the class,
but that they are not bound by a judgment denying an injunction
or granting only partial relief.128 Future employees must be bound,
however, if the employer is to receive the full benefit of a favorable
judgment. Otherwise, employment practices found to be legal in
the class action might be challenged by future employees in subse-
quent actions.

The clarity gained by including future employees in the class is
partially offset by the difficulty of bringing them within some of
the requirements of rule 23, particularly the requirement of
numerosity,12 and by the apparent harshness of binding them for

128 See Foster v. Bechtel Power Corp., 89 F.R.D. 624, 626-27 (E.D. Ark. 1981); League of
United Latin Am. Citizens v. City of Salinas Fire Dep't, 88 F.R.D. 533, 538 (N.D. Cal. 1980),
aff'd, 654 F.2d 557 (9th Cir. 1981); Jones v. MacMillan Bloedel Containers, Inc., 84 F.R.D.
640, 643 (E.D. Ark. 1979); Thompson v. American Chain & Cable Co., 84 F.R.D. 406, 407-08
(D. Conn. 1979); Timpano v. East Ramapo Cent. School Dist, 20 Fair Empl. Prac. Cas.
(BNA) 652, 653 (S.D.N.Y. 1979); Kuck v. Berkey Photo, Inc., 81 F.R.D. 736, 739 (S.D.N.Y.
1979); Wilson v. Allied Chem. Corp., 20 Fair Empl. Prac. Cas. (BNA) 694, 698 (E.D. Va.
1978); Duffy v. Marshall, 18 Empl. Prac. Dec. (CCH) 8930, at 5862 (N.D. M11. 1978). See
also Annot., 41 A.L.R. Fed. 394, 399-401 (1979).

12' The numerosity requirement is contained in Fed. R. Civ. P. 23(a)(1).
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the indefinite future. Most courts have solved the first problem by
the sensible expedient of not counting future employees in determ-
ing numerosity. 130 Courts can apply other requirements of rule 23,
such as commonality and topicality, 13 1 to future employees in the
same way they apply the fundamental requirement of adequacy of
representation: by determining whether the named plaintiff has a
substantial interest in future conditions of employment. Courts
can limit the prospective effect of an injunction or declaratory
judgment, as well as the preclusive effect of judgments in general,
through equitable modification." 2 The prospective effect of a judg-
ment on future employees differs in degree, but not in kind, from
its effects on present employees, who are also bound, at least in
theory, for the indefinite future. What is needed is not a sharp
distinction between present and future employees, but sensible
modification of judgments to take account of changes in the work-
place and changes in the law. 38

C. Applicants

Like past employees, rejected applicants for employment are pri-
marily interested in compensatory relief. They must first secure
employment with the defendant before they can benefit from any
prospective relief that affects conditions of employment. Moreover,
rejected applicants must allege discrimination in hiring, which is
usually of no concern to present employees who, by definition,
have succeeded in the hiring process. Applicants and employees
have a common interest only in employment practices that affect
both hiring and promotion as, for example, tests that determine
both an employee's initial position and his opportunities for subse-
quent promotion.134 Only in such cases of converging interests can

130 See Peterson v. Lehigh Valley Dist. Council, United Bhd. of Carpenters, 83 F.R.D.

474, 477 (E.D. Pa. 1979); Duffy v. Marshall, 18 Empl. Prac. Dec. (CCH) % 8930, at 5862
(N.D. Ill. 1978); Jones v. Pacific Intermountain Express, 16 Fair Empl. Prac. Cas. (BNA)
359, 360 (N.D. Cal. 1977). See also Annot., 41 A.L.R. Fed. 394, 398 (1979). Contra Nash v.
City of Oakwood, 94 F.R.D. 83, 87-88 (S.D. Ohio 1982); Neff v. Janitrol Aero-Division of
Midland Ross Corp., 29 Fair Empl. Prac. Cas (BNA) 629, 631 (S.D. Ohio 1980).

23' These requirements are contained in Fed. R. Civ. P. 23(a)(2)-(3).
132 See Fed. R. Civ. P. 60(b)(5).
,33 See Restatement (Second) of Judgments § 73(2) (1980); 7 J. Moore & J. Lucas,

Moore's Federal Practice 60.26[4] (1982); 11 C. Wright & A. Miller, supra note 15, § 2864
(1973).

134 Accord General Tel. Co. v. Falcon, 102 S. Ct. 2364, 2371-72 n.15 (1982).
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applicants and employees adequately represent one another.
The lower federal courts are divided on the issue of representa-

tion of employees by applicants. Despite the different claims of ap-
plicants and employees, decisions in the Fifth Circuit have uni-
formly allowed applicants to represent employees.' 5 These
decisions have reasoned directly from the principle of liberal certi-
fication: "[T]he purpose of Title VII and the Fifth Circuit's re-
peated endorsement of across-the-board representation mandated
the conclusion that a plaintiff complaining of one employment
practice can represent an employee complaining of a different em-
ployment practice."' ' Decisions in other circuits have held appli-
cants to be inadequate representatives of employees, although they
have often relied on reasons peculiar to each case.'3 7

The question whether present employees can represent appli-
cants has been considered in more cases and, until the Supreme
Court's recent decision in General Telephone Co. v. Falcon,'"" with
more widely varying results. In Falcon, the Fifth Circuit affirmed a
district court's decision allowing such representation, again relying
explicitly on the principle of liberal certification.'39 It found the

135 Carr v. Conoco Plastics, Inc., 423 F.2d 57 (5th Cir.), cert. denied, 400 U.S. 951 (1970);
Ligon v. Frito-Lay, Inc., 82 F.R.D. 42 (N.D. Tex. 1979); Tarver v. City of Houston, 19 Empl.
Prac. Dec. (CCH) 8955, at 5971 (S.D. Tex. 1979); Cooper v. University of Texas, 482 F.
Supp. 187 (N.D. Tex. 1979), aff'd per curiam, 648 F.2d 1039 (5th Cir. 1981); Albers v. Hycel,
Inc., 15 Fair Empl. Prac. Cas. (BNA) 466 (S.D. Tex. 1977); Young v. Victoria Station, 17
Empl. Prac. Dec. (CCH) 1 8513, at 6642 (S.D. Tex. 1977).
,31 Cooper v. University of Texas, 482 F. Supp. 187, 192 (N.D. Tex. 1979), aff'd per

curiam, 648 F.2d 1039 (5th Cir. 1981).
157 See Smith v. Merchants & Farmers Bank, 574 F.2d 982 (8th Cir. 1978); Nash v. City of

Oakwood, 94 F.R.D. 83, 85-86 (S.D. Ohio 1982); Monk v. Island Creek Coal Co., 20 Fair
Empl. Prac. Cas. (BNA) 646 (W.D. Va. 1979); Mixon v. Gray Drug Stores, Inc., 81 F.R.D.
413 (N.D. Ohio 1978).
1- 102 S. Ct. 2364 (1982).
'1' Falcon v. General Tel. Co., 626 F.2d 369, 375 (5th Cir. 1980), vacated and remanded on

other grounds, 450 U.S. 1036 (1981), on remand, 647 F.2d 633 (5th Cir. 1981), rev'd and
remanded, 102 S. Ct. 2364 (1982).

Before Falcon, the district courts of the Fifth Circuit were divided on the question
whether employees could represent applicants. Some allowed employees to represent appli-
cants. See Parker v. Bell Helicopter Co., 78 F.R.D. 507 (N.D. Tex. 1978); Rendon v. Western
Elec. Co., 21 Fair Empl. Prac. Cas. (BNA) 400 (W.D. Tex. 1978); Adams v. Jefferson Davis
Parish School Bd., 76 F.R.D. 621 (W.D. La. 1977); Williams v. City of New Orleans, 18 Fair
Empl. Prac. Cas. (BNA) 345 (E.D. La. 1976). Others did not. See Brown v. Delta Air Lines,
Inc., 23 Empl. Prac. Dec. (CCH) 31,100, at 16,643 (S.D. Tex. 1980); Cooper v. Florida
Power & Light Co., 19 Fair Empl. Prac. Cas. (BNA) 1340 (M.D. Fla. 1979); EEOC v. Spector
Freight Sys., Inc., 20 Fair Empl. Prac. Cas. (BNA) 1627 (N.D. Miss. 1977); Freeman v. Mo-
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named plaintiff's claim of discrimination in promotions to be simi-
lar to the applicants' claims of discrimination in hiring because
both claims alleged discrimination on the basis of national origin
and because the named plaintiff "showed a similarity of interests
based on job location, job function and other considerations. '140

Broad similarities of this kind, which can be found in. almost any
case, do little to bridge the gap between the claims of employees
who have been hired and the claims of applicants who have not. In
Falcon, the court decided the named plaintiff's claim of discrimi-
nation in promotions entirely independently of the applicants'
claims of discrimination in hiring.141

It is not surprising, then, that the Supreme Court reversed the
Fifth Circuit's decision. 42 Although the Court agreed with the pro-
position "that racial discrimination is by definition class discrimi-
nation," it did not find that proposition to be decisive or, perhaps,
even relevant.143 Evidence that an employer discriminated in pro-

tor Convoy, Inc., 68 F.R.D. 196 (N.D. Ga. 1975). Even after the Fifth Circuit's decision in
Falcon, some district courts noted the risk of conflict of interest between employees and
applicants. See James v. Family Mart, 25 Empl. Prac. Dec. (CCH) 31,499, at 18,998 (M.D.
Ala. 1981) (dictum); Gilchrist v. Bolger, 89 F.R.D. 402 (S.D. Ga. 1981) (dictum).

:40 626 F.2d at 376.
41 The Supreme Court also noted this fact. 102 S. Ct. at 2371. The Fifth Circuit initially

affirmed the district court's finding of discrimination in promotions and its award of mone-
tary relief to injured employees, 626 F.2d at 380, but vacated the finding of discrimination
in hiring and remanded for further findings. Id. at 383. The Supreme Court later vacated
the decision of the Fifth Circuit and remanded for reconsideration in light of Texas Dep't of
Community Affairs v. Burdine, 450 U.S. 248 (1981). On remand, the Fifth Circuit vacated
the district court's judgment on the promotion claims but not on the hiring claims. 647 F.2d
at 633. The Supreme Court then granted certiorari and reversed and remanded the Fifth
Circuit's decision on the class action issues. 102 S. Ct. at 2364.

142 The Supreme Court did not simply reverse the decison of the Fifth Circuit, but re-
versed and remanded "for further proceedings consistent with this opinion." 102 S. Ct. at
2373. This disposition of the case created the theoretical possibility of certification of a class
of applicants on remand. This possibility resulted in Chief Justice Burger's partial dissent
on the ground that there was no need to remand for further proceedings because it was clear
that no class should have been certified. Id. at 2373-74 (Burger, C.J., concurring in part and
dissenting in part). It is doubtful, however, that certification of a class of applicants on
remand would be consistent with the Court's opinion, which criticized the original certifica-
tion order in strong terms. The Court stated, for instance, "It is clear that the maintenance
of respondent's action as a class action did not advance 'the efficiency and economy of liti-
gation which is a principal purpose of the procedure.'" Id. at 2372 (citation omitted).

14M The Court first stated that an allegation of racial discrimination "neither determines
whether a class action may be maintained in accordance with Rule 23 nor defines the class
that may be certified." Id. at 2371. The Court later added, however, that "[lt]he District
Court's error in this case, and the error inherent in the across-the-board rule, is the failure
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motions, the Court reasoned, would not justify an inference that
the employer practiced a general policy of discrimination, let alone
that such a policy manifested itself in promotions and hiring in the
same way.144 The Court nevertheless left open the possibility that
employees could represent applicants upon a showing of common
employment practices, such as an employment test used for both
promotions and hiring, or upon "[s]ignificant proof" of an em-
ployer's general policy of discrimination. 145 The Court's holding in
Falcon was that the district court could not certify a class of appli-
cants on the record as it stood, yet the Court did not lay down an
absolute rule against employees ever representing applicants.

The United States Court of Appeals for the Fourth Circuit ap-
parently laid down just such an absolute rule in Hill v. Western
Electric Co.,1 46 relying on the Supreme Court's earlier statement
that "a class representative must be part of the class and possess
the same interest and suffer the same injury as the class mem-
bers. 1 47 The Fourth Circuit explicitly disapproved a prior decision
allowing an employee claiming discrimination in promotions to re-
present rejected applicants who had sought the same positions ini-
tially. 48 In such cases, however, the congruence of claims asserted

to evaluate carefully the legitimacy of the named plaintiff's plea that he is a proper class
representative under Rule 23(a)." Id. at 2372.

144 Id. Subsequent decisions denying certification have emphasized this passage in the
opinion. See O'Neal v. Riceland Foods, 684 F.2d 577, 580 n.2 (8th Cir. 1982); Grant v. Mor-
gan Guaranty Trust Co., 548 F. Supp. 1109, 1193 (S.D.N.Y. 1982); Warren v. ITT World
Communications, Inc., 95 F.R.D. 425, 429-30 & n.20 (S.D.N.Y. 1982); Meyers v. Ace Hard-
ware, Inc., 95 F.R.D. 145, 150-51 (N.D. Ohio 1982); Ladele v. Consolidated Rail Corp., 95
F.R.D. 198 (E.D. Pa. 1982).

14 102 S. Ct. at 2371-72 & n.15. Subsequent decisions granting certification of broad clas-
ses-or leaving open the possibility of such certification-have emphasized this passage in
the opinion. See Anderson v. City of Albuquerque, 690 F.2d 796, 799-800 (10th Cir. 1982);
Wheeler v. City of Columbus, 586 F.2d 1144, 1147 n.3 (5th Cir. 1982); Meyer v. MacMillan
Publishing Co., 95 F.R.D. 411, 414-15 (S.D.N.Y. 1982); Hawkins v. Fulton County, 95 F.R.D.
88, 93-94 (N.D. Ga. 1982); Nation v. Winn-Dixie Stores, Inc., 95 F.R.D. 82, 87-88 (N.D. Ga.
1982); Osmer v. The Aerospace Corp., 30 Fair Empl. Prac. Cas. (BNA) 204, 205, 207 & n.3,
209 (C.D. Cal. 1982).

"s 596 F.2d 99, 101 (4th Cir.), cert. denied, 444 U.S. 929 (1979). Accord Key v. Gillette
Co., 90 F.R.D. 606, 611 (D. Mass. 1981); Fields v. Village of Skokie, 502 F. Supp. 456, 461
(N.D. Ill. 1980). See also Abron v. Black & Decker (U.S.) Inc., 654 F.2d 951, 954 (4th Cir.
1981); Golden v. Local 55 Int'l Ass'n of Firefighters, 633 F.2d 817 (9th Cir. 1980).

47 East Texas Motor Freight Sys., Inc. v. Rodriguez, 431 U.S. at 403 (quoting Schlesinger
v. Reservists Comm. to Stop the War, 418 U.S. 208, 216 (1974)).

'" 596 F.2d at 101. The earlier decision was Barnett v. W.T. Grant Co., 518 F.2d 543, 546
(4th Cir. 1975). Even before the decision in Hill, district courts in the Fourth Circuit had
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on behalf of employees and applicants assures the congruence of
interests and injury that the Supreme Court required.

The Third Circuit has taken a more moderate, though less defi-
nite position. In Scott v. University of Delaware,149 it held that an
employee could not represent applicants in challenging an employ-
ment qualification that he possessed but that they did not, when
he would compete with them for renewal of his contract.150 Al-
though this holding is narrowly framed, it has broader implica-
tions. Employees usually possess qualifications that rejected appli-
cants do not; otherwise they would not have been hired. Likewise,
competition between applicants and employees is likely to be pre-
sent in most cases to a greater or lesser degree. The Third Circuit
nevertheless distinguished divergence of interests from conflict of
interests: "Often such a divergence will be harmless in that it will
not impair the incentive of the named representative in vigorously
prosecuting all aspects of the case."' 51

As the facts of Scott reveal, however, conflicts of interest are
likely to emerge from divergent interests. Employees who possess
qualifications that applicants do not are likely to rely on such
qualifications in pressing their individual claims. Claims that differ
to this extent provide no assurance of adequate representation.
The inquiry should not be, as the Third Circuit suggested, whether
divergent interests have already developed into conflicting inter-
ests, but whether at the time of certification, the common interests

generally held that employees could not represent applicants. See Talley v. Hoechst Fibers
Indus., 24 Fair Empl. Prac. Cas. (BNA) 580, 586 (D.S.C. 1979); Abercrombie v. Bi-Lo, Inc.,
21 Fair Empl. Prac. Cas. (BNA) 1252 (D.S.C. 1979); Garrett v. R.J. Reynolds Indus., 81
F.R.D. 25 (M.D.N.C. 1978); Greene v. Brown, 451 F. Supp. 1266 (E.D. Va. 1978); Queen v.
Dresser Indus., 21 Fair Empl. Prac. Cas. (BNA) 757 (D. Md. 1977); United States v. School
Bd., 418 F. Supp. 639 (E.D. Va. 1976), rev'd on other grounds sub nom. Waiston v. School
Bd., 566 F.2d 1201 (4th Cir. 1977). But see Bowersox v. Georgia-Pacific Corp., 19 Fair Empl.
Prac. Cas. (BNA) 1298, 1310-11 (D. Md. 1976) (allowing former employee to represent
applicants).

1 601 F.2d 76 (3d Cir.), cert. denied, 444 U.S. 931 (1979). Accord Helbling v. Unclaimed
Salvage & Freight Co., 22 Fair Empl. Prac. Cas. (BNA) 560, 561 (E.D. Pa. 1979). See also
Walls v. Mississippi State Dep't of Pub. Welfare, 542 F. Supp. 281, 309 (N.D. Miss. 1982).

250 601 F.2d at 85-86. See General Tel. Co. v. EEOC, 446 U.S. 318, 331 (1980) (dictum).
151 601 F.2d at 85. This argument has been taken to the opposite extreme: that former

employees who do not seek reinstatement can represent applicants because they will not
compete with them for future employment opportunities. Greene, Title VII Class Actions:
Standing at Its Edge?, 58 U. Det. J. Urb. L. 645, 693 (1981). Former employees who do not
seek reinstatement, however, have even less in common with rejected applicants than with
present employees. See supra notes 105-18 and accompanying text.

[Vol. 69:11
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of applicants and employees assure adequate representation. As
the Supreme Court suggested in Falcon, the district court should
determine initially whether the claims of the named plaintiff and
the class concern similar employment practices. 15 If not, the court
should exclude applicants from the class, or if a rejected applicant
can be found to serve as a named plaintiff, he should represent
applicants separately through certification of a subclass. 5 3

D. Nonapplicants

The most elusive victims of employment discrimination are
those deterred from applying for jobs with an employer by its rep-
utation for discriminatory employment practices. Theoretically,
such victims are entitled to relief under Title VII. Courts usually
exclude nonapplicants from Title VII class actions, however, for
various reasons: such persons would benefit from injunctive relief
anyway;" they are inadequately represented by present and past
employees; 5 5 or they cannot be identified.'5 6 In some cases, courts
have included deterred applicants in the class, usually by relying
on the principle of liberal certification. 57

I'l 102 S. Ct. at 2371-72 & n.15. The First Circuit appears to have taken this position in
dicta. See DeGrace v. Rumsfeld, 614 F.2d 796, 809-10 (1st Cir. 1980).

,13 See infra notes 250-56 and accompanying text.
I" See Vulcan Soc'y v. Fire Dep't, 82 F.R.D. 379, 400 (S.D.N.Y. 1979); Quigley v. Braniff

Airways, Inc., 85 F.R.D. 74, 84 (N.D. Tex. 1979); Williams v. Wallace Silversmiths, Inc., 75
F.R.D. 633, 636 (D. Conn. 1976), appeal dismissed per curiam, 566 F.2d 364 (2d Cir. 1977);
Williams v. City of New Orleans, 18 Fair Empl. Prac. Cas. (BNA) 345, 347 (E.D. La. 1976).

155 See Castro v. Beecher, 459 F.2d 725, 732 & n.8 (1st Cir. 1972); Thompson v. American
Chain & Cable Co., 84 F.R.D. 406, 407 (D. Conn. 1979).

I" See Morris v. City of Pittsburgh, 82 F.R.D. 74, 76 (W.D. Pa. 1979); Quigley v. Braniff
Airways, Inc., 85 F.R.D. 74, 84 (N.D. Tex. 1979); Washington v. Walker, 75 F.R.D. 650, 653
(S.D. Ill. 1977); Williams v. City of New Orleans, 18 Fair Empl. Prac. Cas. (BNA) 345, 347
(E.D. La. 1976); Watson v. City of New Orleans, 12 Fair Empl. Prac. Cas. (BNA) 1625, 1626
(E.D. La. 1974). But see cases cited infra note 157 (including deterred nonapplicants in
classes precisely because they are difficult to identify).

157 See Stewart v. Bank of Pontotoc, 74 F.R.D. 552, 554 (N.D. Miss. 1977); Adams v.
Jefferson Davis Parish School Bd., 76 F.R.D. 621, 622 (W.D. La. 1977). Other cases have
included nonapplicants in the class without discussion. See Craig v. Alabama State Univ., 17
Fair Empl. Prac. Cas. (BNA) 555, 557 n.1 (M.D. Ala. 1978). See also Jackson v. Dukakis, 526
F.2d 64, 66-67 (1st Cir. 1975). One court has included nonapplicants in the class because
they were actually identifiable. Byrd v. IBEW, Local 24, 18 Fair Empl. Prac. Cas. (BNA)
1280, 1287-89 (D. Md. 1977).

Paradoxically, the Fifth Circuit has included deterred nonapplicants in classes precisely
because they are difficult to identify. See Williams v. New Orleans S.S. Ass'n, 673 F.2d 742,
745 (5th Cir. 1982); Phillips v. Joint Legislative Comm., 637 F.2d 1014, 1022 (5th Cir. 1981),
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The fundamental question concerning deterred nonapplicants is
one of remedy: whether they are entitled to class-wide injunctive
relief or individual compensatory relief. If they are to benefit from
injunctions that reform hiring and recruiting practices, they must
apply for a job at some time in the future.158 To this extent, past
nonapplicants become future applicants who should be included in
the class for other reasons.15 If they are to receive compensatory
relief, they must receive notice of their right to such relief and of
the need to come forward individually to establish their claims. In
theory, compensatory relief for nonapplicants follows from the re-
medial purposes of Title VII, which are to deter future discrimina-
tion and to compensate victims of past discrimination. 160 The Su-
preme Court has applied these principles to present employees
deterred from applying for promotions, although it has cautioned
that they have "the not always easy burden" of proving that they
would have applied but for the employer's discriminatory prac-
tices.161 The problem with extending relief to nonapplicants is that,
unlike present employees deterred from applying for promotions,
nonapplicants are not easily distinguishable from members of the
public at large.16 2 Furthermore, deterred nonapplicants must re-
ceive notice of their right to individual compensatory relief. Both
problems arise from the difficulty of identifying those who would
have applied for a position with the employer but for his discrimi-

cert. denied, 102 S. Ct. 2035 (1982). Cf. Christman v. American Cyanamid Co., 92 F.R.D.
441, 447 n.12 (N.D. W. Va. 1981) (deterred nonapplicants may be able to obtain compensa-
tory relief); Pennsylvania v. Local Union 542, Int'l Union of Operating Eng'rs, 469 F. Supp.
329, 393-94 (E.D. Pa. 1978) (same), aff'd by an equally divided court, 648 F.2d 923 (3d Cir.
1981) (en banc), rev'd and remanded on other grounds sub nom. General Building Contrac-
tors Ass'n v. Pennsylvania, 102 S. Ct. 3141 (1982).

158 Technically, deterred nonapplicants may benefit from changes ordered in recruiting
practices even if they do not actually make an application for a job with the employer. This
is particularly true if the changed recruiting practices give them a greater opportunity to
make a successful application. But even in this respect, deterred nonapplicants are indistin-
guishable from future applicants, most of whom also benefit in the same way from changed
recruiting practices.

15l See supra notes 125-33 and accompanying text.
160 See Franks v. Bowman Transp. Co., 424 U.S. 747, 763 (1976); Albemarle Paper Co. v.

Moody, 422 U.S. 405, 417-18 (1975).
"'1 International Bhd. of Teamsters v. United States, 431 U.S. at 368 n.52.
162 Id. Cf. Fleischhaker v. Adams, 26 Fair Empl. Prac. Cas. (BNA) 1455, 1461 (D.D.C.

1979) (application required for recovery in individual action); Lamphere v. Brown Univ., 71
F.R.D. 641, 649 (D.R.I. 1976), appeal dismissed, 553 F.2d 714 (1st Cir. 1977) (nonapplicants
lack standing to recover).
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natory practices.
In most cases, this difficulty is insurmountable. Short of an open

invitation to members of a given race or sex throughout the area
surrounding an employer's facilities, the court has no means of ad-
vising nonapplicants of their rights to relief. To be effective, such
notice must amount to more than formal publication, and even if it
were effective, it would threaten the court with a flood of individ-
ual claims. Occasionally, the number of potential applicants is so
limited that the cost of individual notice and adjudication is not
prohibitive. For example, in Byrd v. IBEW, Local 24,"63 the court
certified a subclass of skilled sheet metal workers and ironworkers
deterred from applying for membership in the unions that repre-
sented those trades in the Baltimore area. Using census data, the
court identified approximately 1400 blacks with the skills needed
for work in the sheet metal and ironworking trades. 64 The court
refused to certify other subclasses of nonapplicants because their
members could not be identified by any objective measure.6 5 In
certifying the nonapplicant subclass, the court implicitly found
that the subclass was not too large to prevent individualized adju-
dications. 66 The court's holding in its entirety was exactly right:
including nonapplicants in a class action should be the excep-
tion-applicable only when they are identifiable-and not the rule.

E. Employees of Different Status

Employees can be divided according to the social status or pres-
tige of the position that they occupy. Indications and consequences
of status, of course, are various; they may include amount and
method of compensation, extent of fringe benefits and perquisites,
dangers and discomforts of working conditions, duration and
scheduling of working time, prerequisites of skill, education and
experience, recognition in the industry or community, and rank
and responsibility within the employer's organization. Positions of
different status are also various; they range from production, ser-
vice, and clerical employees, to technical and professional employ-

163 18 Fair Empl. Prac. Cas. (BNA) 1280 (D. Md. 1977).
164 Id. at 1288-89.
165 Id.
'16 The order was conditioned on a finding that the defendant had violated Title VII. Id.

at 1296.

1983]
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ees, to managers and supervisors. Moreover, differences in status
also vary by industry and employer, so that greater or fewer, or
broader or narrower categories may be appropriate for different in-
dustries, or for different employers within the same industry. In a
factory, employees can be meaningfully classified as skilled or un-
skilled workers, but in a hospital skilled employees include doctors,
nurses, and lab technicians. Differences of status are further com-
plicated because they overlap with differences among organiza-
tional units. Employees of different status may be assigned to dif-
ferent divisions, plants or departments as, for example, when
production and clerical employees are assigned to different depart-
ments within the same plant. Furthermore, employee status also
overlaps with union representation of employees in collective bar-
gaining. The status of employees in a proposed bargaining unit is
among the factors that determine whether the unit is appropriate
under the National Labor Relations Act.18 7

These three factors-employee status, organizational structure,
and union representation-have a common basis in the employer's
personnel policies. It is the scope of such policies that must deter-
mine the scope of the class. If the named plaintiff alleges discrimi-
nation in employment practices common to a large group of em-
ployees, certification of an equally large class is usually
appropriate. Employment practices that apply to smaller groups
justify correspondingly narrower classes. Hard and fast rules would
force widely varying employment practices and equally diverse
claims of discrimination into predetermined forms of litigation.
Employee status, organizational structure, and union representa-
tion must instead be taken for what they are: easily determined
indications of the scope of challenged employment practices that
may nevertheless be rebutted by examination of the employer's
operations. The remainder of this section examines three such
rules of thumb that might be derived from employee status. Subse-
quent sections examine organizational structure and union
representation.

167 29 U.S.C. § 159(b) (1976). Employee status also figures in the definition of employees

covered under both the National Labor Relations Act, id. §§ 152(3), 164(a), and the Railway
Labor Act, 45 U.S.C. § 151 Fifth (1976).
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1. Production, Clerical, and Service Employees

Classes of production, clerical, or service employees present two
questions. First, should employees of different status be included
in the same class? Second, should employees of the same status be
further subdivided before they are included in the class? The first
question is often framed in terms of the distinction between em-
ployees who are covered by the minimum wage and hour provi-
sions of the Fair Labor Standards Act,168 and employees who are
exempt from its provisions, primarily executive, administrative,
and professional employees and outside salesmen.1 6 A typical case
is Vuyanich v. Republic National Bank,'17 0 in which the district
court certified subclasses of exempt appplicants, nonexempt appli-
cants, exempt employees, and nonexempt employees.171 Hiring,
compensation and job evaluation procedures differed among these
groups, as did the evidence of race and sex discrimination that the
plaintiff presented to support certification. 7

1 In other cases, in
which no named plaintiff was an exempt employee and the named
plaintiffs presented less evidence of discrimination before certifica-
tion, courts have simply excluded exempt employees from the
class.

17 3

The few cases that have reached a contrary result have relied on
the principle of liberal certification 7 4 or, more justifiably, on a

les 29 U.S.C. § 203(e) (1976).
16, Id. § 213(a)(1) (1976 & Supp. IV 1980).
170 82 F.R.D. 420 (N.D. Tex. 1979).

7 Id. at 433-34. Accord Wofford v. Safeway Stores, Inc., 78 F.R.D. 460, 481-82 (N.D. Cal.
1978).

171 82 F.R.D. at 433-34.
17 See Gramby v. Westinghouse Elec. Corp., 84 F.R.D. 655, 660 (E.D. Pa. 1979); Droughn

v. FMC Corp., 74 F.R.D. 639, 643 (E.D. Pa. 1977). Other cases have excluded supervisory,
salaried and professional employees from classes represented by wage earners, but without
adverting to the distinction between exempt and nonexempt employees. See Gilchrist V.
Bolger, 89 F.R.D. 402, 408 (S.D. Ga. 1981); Jones v. MacMillan Bloedel Containers, Inc., 84
F.R.D. 640, 642-43 (E.D. Ark. 1979); Lewis v. Methodist Hosp., 18 Fair Empl. Prac. Cas.
(BNA) 52, 53-54 (S.D. Tex. 1978); Richardson v. Coopers & Lybrand, 82 F.R.D. 335, 337
(D.D.C. 1978); Webb v. Westinghouse Elec. Corp., 78 F.R.D. 645, 652 (E.D. Pa. 1978); NOW,
St. Paul Chapter v. Minnesota Mining & Mfg. Co., 14 Fair Empl. Prac. Cas. (BNA) 829, 833
(D. Minn. 1976); Dickerson v. United States Steel Corp., 22 Fed. R. Serv. 2d (Callaghan)
866, 868 (E.D. Pa. 1976). For cases excluding wage earners from classes represented by pro-
fessional, supervisory and managerial employees, see infra notes 182, 187-91.

174 See Fields v. Beech Aircraft Corp., 95 F.R.D. 1, 4 (D. Kan. 1981); IMPACT v. Fire-
stone, 24 Fair Empl. Prac. Cas. (BNA) 572, 575-76 (N.D. Fla. 1980); Walthall v. Blue Shield,
16 Fair Empl. Prac. Cas. (BNA) 626, 628-20 (N.D. Cal. 1977).
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claim of discrimination that unifies the interests of lower and
higher status employees, typically discrimination in promotions to
higher status jobs.17 5 A claim of discrimination in promotions can
be asserted on behalf of employees who have already been pro-
moted, as well as those who have not, because promoted employees
can obtain relief for delayed promotions or for denial of further
promotions. Moreover, a claim of discrimination in promotions
might also support certification of an across-the-board class. Evi-
dence for such a claim would constitute evidence that apparently
disparate employment practices applicable to different groups of
employees are part of an overall pattern of discrimination. A find-
ing that such a pattern may be present in a particular case, of
course, requires an examination of the evidence, illustrating again
the importance of examining the merits before certification. 176

The answer to the second question, whether the district court
should further subdivide employees of the same status, depends on
the structure of the employer's operations. Distinctions among pro-
duction, service, and clerical employees depend on how the em-
ployer has organized its work force. When such distinctions reflect
differences in allegedly discriminatory employment practices, the
court should restrict the scope of the class accordingly. Some cases
have distinguished employees on the basis of such factors as
skill,177 tenure,178 opportunities for promotion,17 9 and working con-
ditions. 180 Others, relying largely on the principle of liberal certifi-

175 See McKenzie v. Sawyer, 29 Fair Empl. Prac. Cas. (BNA) 633, 641 (D.C. Cir. 1982);

Nagy v. Jostens, Inc., 21 Fair Empl. Prac. Cas. (BNA) 1157, 1159-61 (D. Minn. 1979); Muka
v. Nicolet Paper Co., 24 Fair Empl. Prac. Cas. (BNA) 672, 674-75 (E.D. Wis. 1979); Ste.
Marie v. Eastern R.R. Ass'n, 72 F.R.D. 443, 448-49 (S.D.N.Y. 1976); Rosario v. New York
Times Co., 16 Fair Empl. Prac. Cas. (BNA) 72, 74 (S.D.N.Y. 1975). But see Webb v. West-
inghouse Elec. Corp., 78 F.R.D. 645, 651-52 (E.D. Pa. 1978) (production workers could not
adequately represent salaried employees).

171 See supra note 100 and accompanying text.
177 See Taylor v. Union Carbide Corp., 93 F.R.D. 1, 4 (S.D. W. Va. 1980); Byrd v. IBEW,

Local 24, 18 Fair Empl. Prac. Cas. (BNA) 1280, 1291 (D. Md. 1977); Lightfoot v. Gallo Sales
Co., 15 Fair Empl. Prac. Cas. (BNA) 615, 620 (N.D. Cal. 1977). But see Pennsylvania v.
Local 542, Int'l Union of Operating Eng'rs, 469 F. Supp. at 390-91 (no conflict of interest
among employees with different levels of skills).

17s See Gibson v. Local 40, Supercargoes & Checkers, 543 F.2d 1259, 1264-65 (9th Cir.
1976); Whittaker v. Department of Human Resources, 30 Fed. R. Serv. 2d (Callaghan) 931,
933 (N.D. Ga. 1980).

179 See McCarther v. Camelot Inn, 513 F. Supp. 343, 348-49 (E.D. Ark. 1980); Pouncy v.
Prudential Ins. Co., 23 Fair Empl. Prac. Cas. (BNA) 1349, 1361 (S.D. Tex. 1980).

"0 Different working conditions often result from assignment of employees to different
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cation, have not.l"' Distinctions among employees of similar status
must relate to the substantial claims asserted on behalf of the
named plaintiff and the class. The question is not one of degree,
but of relevant similarities and differences: whether the claims of
discrimination asserted on behalf of employees in both jobs are
substantially the same.

2. Technical and Professional Employees

Classes of technical and professional employees present the same
problems as classes of skilled employees. Employers usually give
special treatment to technical and professional employees because
of the greater skill and prestige attached to their work. Typically,
the different employment practices applicable to technical and
professional employees require exclusion of other employees from
the class,182 and frequently require further distinctions among
technical and professional employees themselves."8 " For instance,
in Sobel v. Yeshiva University, the class was limited to medical
doctors at one campus of the defendant's medical school, and for
limited purposes, doctors at another campus."" The court excluded
staff employees with degrees other than "M.D." from the class be-
cause their relationship to the employer was different from that of
doctors.185 The cases that have allowed professional employees to
represent employees of lower status have relied on allegations that
the named plaintiffs were aggrieved by the same practices as other

organizational units of an employer. See Crawford v. Western Elec. Co., 614 F.2d 1300, 1304
(5th Cir. 1980); Jones v. MacMillan Bloedel Containers, Inc., 84 F.R.D. 640, 642-43 (E.D.

-Ark. 1979); Hubbard v. Rubbermaid, Inc., 78 F.R.D. 631, 643 (D. Md. 1978). See infra notes
199-219 and accompanying text.

1s1 These are usually cases in which lower status employees have also been allowed to
represent higher status employees. See supra notes 174-75.

1s2 See Burton v. Department of Environmental Quality, 28 Fair Empl. Prac. Cas. (BNA)
821, 822 (D. Or. 1980); Graves v. Colorado, 28 Fair Empl. Prac. Cas. (BNA) 467, 469-70 (D.
Colo. 1980); De Medina v. Reinhardt, 21 Fair Empl. Prac. Cas. (BNA) 75, 79 (D.D.C. 1979);
Valentino v. United States Postal Serv., 18 Fair Empl. Prac. Cas. (BNA) 1376, 1376-77
(D.D.C. 1978); Rowinski v. Vaughan, 77 F.R.D. 406, 408 (D.D.C. 1977); Peterson v. Albert
M. Bender Co., 75 F.R.D. 661, 666-67 (N.D. Cal. 1977).

1s3 See Duncan v. Maryland, 78 F.R.D. 88, 95 (D. Md. 1978). See also Smith v. Crozier-
Chester Medical Center, 24 Fed. R. Serv. 2d (Callaghan) 628, 630 (E.D. Pa. 1977) (techni-
cians in training program could only represent other technicians in training program).

1" 477 F. Supp. 1161, 1171-72 (S.D.N.Y. 1979).
185 Id. at 1169.
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employees. 8" Assuming such allegations were substantial, these
cases were correctly decided. Employee status only suggests the
answer to the basic question: whether the employment practices
alleged to be discriminatory apply to every segment of the class.

3. Supervisors and Managers

Courts generally have not allowed supervisors and managers to
represent lower status employees, although exceptions to this rule
have been frequent. Courts usually reason that supervisors and
managers have claims that are not typical of production, service or
clerical employees,' and more commonly, that the two groups
have different or conflicting interests.""8 The leading case denying
representation is Wells v. Ramsay, Scarlett & Co., ss in which the
Fifth Circuit held that a foreman could not represent longshore-
men because he lacked a sufficient "nexus" with them. 90 The
court apparently meant the requirement of "nexus" to merge vari-
ous discrete requirements of rule 23, such as commonality, typical-
ity, adequacy of representation, and appropriateness of class-wide
injunctive relief.' 9' The court gave content to the requirement,
however, not by abstract definition, but by referring to the defen-
dant's different treatment of supervisors and rank-and-file em-

186 See Le Long v. Lanvin-Charles of the Ritz, Inc., 19 Fair Empl. Prac. Cas. (BNA) 366,

367-68 (S.D.N.Y. 1978); Duffy v. Marshall, 18 Empl. Prac. Dec. (CCH) 8930, at 5862 (N.D.
I1. 1978); Capaci v. Katz & Besthoff, 28 Fair Empl. Prac. Cas. (BNA) 1274, 1278 (E.D. La.
1976).

Relying on allegations of a general policy of discrimination, however, is little different
from relying on the principle of liberal certification. See Kyriazi v. Western Elec. Co., 13
Fair Empl. Prac. Cas. (BNA) 1342, 1343-44 (D.N.J. 1975), aff'd, 647 F.2d 388 (3d Cir. 1981).

187 See Wells v. Ramsay, Scarlett & Co., 506 F.2d 436, 437-38 (5th Cir. 1975); Woodson v.
Hutto, 81 F.R.D. 102, 104 (E.D. Va. 1979); Brown v. Transcon Lines, 16 Fair Empl. Prac.
Cas. (BNA) 1687, 1688 (N.D. Cal. 1976). See also Piva v. Xerox Corp., 70 F.R.D. 378, 386
(N.D. Cal. 1975) (sales employee's claims atypical of office and clerical employees' claims).

188 See Graves v. Colorado, 28 Fair Empl. Prac. Cas. (BNA) 467, 469 (D. Colo. 1980);
Alexander v. Gino's, Inc., 21 Fair Empl. Prac. Cas. (BNA) 183, 186 (E.D. Pa. 1979), aff'd per
curiam, 621 F.2d 71 (3rd Cir. 1980); Rossini v. Ogilvy & Mather, Inc., 19 Fair Empl. Prac.
Cas. (BNA) 1328, 1329 (S.D.N.Y. 1979); Fewlass v. Allyn & Bacon, Inc., 24 Fair Empl. Prac.
Cas. (BNA) 381, 382 (D. Mass. 1978); Arnett v. American Nat'l Red Cross, 78 F.R.D. 73, 75-
76 (D.D.C. 1978); Steur v. ITT Continental Baking Co., 80 F.R.D. 624, 625 (E.D. Va. 1977);
Lo Re v. Chase Manhattan Corp., 431 F. Supp. 189, 197-98 (S.D.N.Y. 1977); Rodgers v.
United States Steel Corp., 69 F.R.D. 382, 389 (W.D. Pa. 1975) (dictum).

188 506 F.2d 436 (5th Cir. 1975).
19o Id. at 437.
"I See Huff v. N.D. Cass Co., 485 F.2d 710, 714 (5th Cir. 1973) (en banc).
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ployees. This is the correct basic inquiry.
The cases allowing representation, almost without exception,

have involved claims of discrimination in promotions or other com-
mon conditions of employment. 192 As in cases involving attempts
by lower status employees to represent higher status employees, 193

promotion claims offer the strongest possible ground for finding
common interests between higher status representatives and lower
status class members. Such claims implicate the interests of lower
status employees in obtaining promotions and the interests of
higher status employees in recovering for delayed promotions and
in obtaining further promotions.

F. Employees in Different Organizational Units

The scope of a class might extend to employees of different em-
ployers or employees of a single employer in different plants, divi-
sions or departments. As with employees of different status, the
most important determinant of class size is the extent of common
employment practices. This issue is usually framed in terms of
centralization of employment practices: whether decisions of sev-
eral employers are governed by the same rules, typically found in a
collective bargaining agreement, or whether decisions in different
subdivisions of the same employer are administered by a central
personnel office.

1. Employees of Different Employers

Courts have included employees of different employers in the
same class only when a collective bargaining agreement applicable
to several employers has come under attack. Such decisions have
been confined mainly to the construction industry, in which multi-

192 See Donaldson v. Pillsbury Co., 554 F.2d 825, 827, 829-32 (8th Cir. 1977), cert. denied,
434 U.S. 856 (1977); Duncan v. Tennessee, 84 F.R.D. 21, 32 (N.D. Tenn. 1979); Kuck v.
Berkey Photo, Inc., 81 F.R.D. 736, 740-41 (S.D.N.Y. 1979); Ford v. Harris, 22 Empl. Prac.
Dec. (CCH) 30,680, at 14,600-01 (N.D. 11. 1979); McLendon v. Continental Trailways, Inc.,
18 Fair Empl. Prac. Cas. (BNA) 1698, 1703-04 (N.D. Tex. 1978); Heath v. D.H. Baldwin Co.,
447 F. Supp. 505, 507-08 (N.D. Miss. 1977); DuPree v. E.J. Brach & Sons, 77 F.R.D. 3, 8-9
(N.D. Ill. 1977); Harriss v. Pan Am. World Airways, 74 F.R.D. 24, 51 (N.D. Cal. 1977).

Other cases have involved promotion claims but have relied more heavily on the principle
of liberal certification. See Resnick v. American Dental Ass'n, 90 F.R.D. 530, 538 (N.D. Ill.
1981); Ligon v. Frito-Lay, Inc., 82 F.R.D. 42, 46-47 (N.D. Tex. 1979).

'" See supra note 175 and accompanying text.
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employer collective bargaining agreements are common. 94 These
agreements usually cover a broad range of employment practices,
such as hiring, promotion, seniority and entry into apprenticeship
programs. If so, any claim of discrimination in such practices natu-
rally extends to all employees of covered employers. Indeed, one
case has gone so far as to certify defendant classes to include all
covered employers. 195 Nevertheless, even when courts have certi-
fied broad plaintiff classes, they have divided such classes into
subclasses for each employer or trade because apparently identical
employment practices may vary in application from one employer
or trade to another.'96

Another line of cases concerns a related but distinct question:
whether separate but commonly owned business entities, typically
parent and subsidiary corporations, count as one employer or sev-
eral. Here, as in other areas of law, courts may look behind the
form of nominally distinct entities to determine their real structure
and, in particular, whether their personnel decisions are suffi-
ciently integrated to justify certification of a single class. 9

7 As a
practical matter, integrated employment practices usually accom-
pany generally integrated operations. Consequently, unified treat-
ment of separate employers for other purposes, such as imposing
liability in corporate law, also supports unified treatment for pur-
poses of class certification. 198

9 See Pennsylvania v. Local Union 542, Int'l Union of Operating Eng'rs, 469 F. Supp. at
336, 386-89; Byrd v. IBEW, Local 24, 18 Fair Empl. Prac. Cas. (BNA) 1280, 1286-87 (D. Md.
1977); Alaniz v. California Processors, Inc., 73 F.R.D. 269, 274-77 (N.D. Cal. 1976).

195 See Doughty v. Local 16, Int'l Ass'n of Bridge, Structural & Ornamental Ironworkers,
22 Empl. Prac. Dec. (CCH) 30,738, at 14,801 (D. Md. 1980).

19 See Byrd v. IBEW, Local 24, 18 Fair Empl. Prac. Cas. (BNA) at 1293-96. Cf. Vulcan
Soc'y v. Fire Dep't, 82 F.R.D. 379, 399 (S.D.N.Y. 1979) (multiemployer class inappropriate
but single employer subclasses appropriate).

197 See Henry v. Texas Tech. Univ., 466 F. Supp. 141, 149-51 (N.D. Tex. 1979); Hill v.
Singing Hills Funeral Home, Inc., 77 F.R.D. 746, 748-50 (N.D. Tex. 1978); Le Long v.
Lanvin-Charles of the Ritz, Inc., 19 Fair Empl. Prac. Cas. (BNA) 366, 367 (S.D.N.Y. 1978);
McLendon v. Continental Trailways, Inc., 18 Fair Empl. Prac. Cas. (BNA) 1698, 1701-03
(N.D. Tex. 1978); Doe v. First City Bancorp., 81 F.R.D. 562, 565-67 (S.D. Tex. 1978); Cham-
bers v. Franchise Realty Interstate Corp., 12 Fair Empl. Prac. Cas. (BNA) 1817, 1818-19
(N.D. Ohio 1976). But cf. Johnson v. Uncle Ben's, Inc., 71 F.R.D. 19, 20-21 (S.D. Tex. 1975)
(even if integrated employment practices, addition of wholly owned subsidiary would make
case unmanageable), rev'd on other grounds, 628 F.2d 419 (5th Cir. 1980), vacated and re-
manded, 451 U.S. 902 (1981).

198 See Hill v. Singing Hills Funeral Home, Inc., 77 F.R.D. at 748-49; Doe v. First City
Bancorp., 81 F.R.D. at 565-67; Chambers v. Franchise Realty Interstate Corp., 12 Fair
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2. Employees in Different Plants, Divisions, or Departments of
the Same Employer

When courts have defined a class according to plants, divisions,
or departments of a single employer, they have relied explicitly on
the degree of centralization of the employer's personnel decisions.
As with other aspects of class definition, this inquiry must focus on
the specific employment practices alleged to be discriminatory and
the particular employer who has been sued. Centralization of em-
ployment practices can take as many forms as organizational struc-
ture. Personnel decisions may be made by a single office, by local
managers, or by some combination of the two, according to broader
or narrower guidelines. Most likely, different kinds of decisions
and policies are made at different levels in the employer's manage-
ment structure. Overall centralization of employment practices is
generally not as important as centralization of the specific prac-
tices alleged to be discriminatory.

Actions challenging uniform, centrally established policies pro-
vide the clearest justification for certification of broadly defined
classes. The most dramatic of these are nationwide class actions
that cover all the facilities of a single employer.199 An example of a
properly certified nationwide class is Wetzel v. Liberty Mutual In-
surance Co.200 The plaintiff in Wetzel alleged discrimination in as-
signing women to lower paying positions in the employer's claims
department and in denying leaves and disability benefits for preg-

Empl. Prac. Cas. (BNA) at 1818-19.
"I See Resnick v. American Dental Ass'n, 90 F.R.D. 530, 538-39 (N.D. IMI. 1981); Eirhart

v. Libbey-Owens-Ford Co., 89 F.R.D. 424, 428-29 (N.D. I1. 1981); Bartelson v. Dean Witter
& Co., 86 F.R.D. 657, 660-62 (E.D. Pa. 1980); Lewis v. NLRB, 22 Empl. Prac. Dec. (CCH)
30,710, at 14,696-97 (S.D. Tex. 1979); Mead v. United States Fidelity & Guar. Co., 18 Fair
Empl. Prac. Cas. (BNA) 158, 163-64 (D. Minn. 1978), mandamus denied sub nom. United
States Fidelity & Guar. Co. v. Lord, 585 F.2d 860 (8th Cir. 1978), cert. denied., 440 U.S. 913
(1979); Arnett v. American Nat'l Red Cross, 78 F.R.D. 73, 76 (D.D.C. 1978); Chambers v.
Franchise Realty Interstate Corp., 12 Fair Empl. Prac. Cas. (BNA) 1817, 1820 (N.D. Ohio
1976); Gilbert v. General Elec. Co., 59 F.R.D. 267, 272-73 (E.D. Va. 1973), aff'd, 519 F.2d
661 (4th Cir. 1975), rev'd on other grounds, 429 U.S. 125 (1976).

Conversely, courts have denied certification of nationwide classes in the absence of evi-
dence that the challenged practices applied nationwide. See Rowe v. Bailar, 20 Fair Empl.
Prac. Cas. (BNA) 912, 914-15 (D.D.C. 1979); Richardson v. Coopers & Lybrand, 82 F.R.D.
335, 338 (D.D.C. 1978); Canty v. Philip Morris, 18 Fair Empl. Prac. Cas. (BNA) 86, 87-88
(E.D. Pa. 1978); Evans v. Frito-Lay, Inc., 7 Fair Empl. Prac. Cas. (BNA) 675, 679-80 (N.D.
Ohio 1974).

200 508 F.2d 239 (3d Cir.), cert. denied, 421 U.S. 1011 (1975).
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nancy.20 1 Although the plaintiffs' claims were confined to one of-
fice, they concerned policies that applied nationwide to all the em-
ployer's offices.20 2 The Supreme Court has endorsed the same
principle in Califano v. Yamasaki,203 an action challenging a regu-
lation under the Social Security Act. The Court held that certifica-
tion of a nationwide class was not an abuse of discretion if the
requirements of rule 23 were otherwise satisfied.204 Likewise, in Ti-
tle VII cases, if the scope of the challenged practice extends na-
tionwide, the scope of the class should be equally broad.

Most cases, of course, are more complex. The issues most fre-
quently raised are whether the class should extend to employees at
different plants and whether it should include employees in differ-
ent departments of the same plant. These questions may be an-
swered independently. A class may include all employees at differ-
ent locations,20 5 or as Wetzel illustrates, only employees in a single
department at different locations.206 And of course, a class may be
confined to employees at a single location 20 7 or employees in a sin-

201 Id. at 244. The Wetzel decision is also discussed at supra notes 105-18 and accompa-

nying text.
202 508 F.2d at 257-58. See also Wetzel v. Liberty Mut. Ins. Co., 9 Fair Empl. Prac. Cas.

(BNA) 206, 207 (W.D. Pa. 1972), aff'd, 508 F.2d 239 (3d Cir.), cert. denied, 421 U.S. 1011
(1975).

103 442 U.S. 682 (1979).
20 Id. at 701-03.
205 See International Woodworkers v. Georgia-Pacific Corp., 568 F.2d 64, 68 (8th Cir.

1977); Ligon v. Frito-Lay, Inc., 19 Fair Empl. Prac. Cas. (BNA) 312, 315-17 (N.D. Tex.
1979); Beasley v. Griffin, 81 F.R.D. 114, 116-17 (D. Mass. 1979); Black Grievance Comm. v.
Philadelphia Elec. Co., 79 F.R.D. 98, 108 (E.D. Pa. 1978); I.M.A.G.E. v. Bailar, 78 F.R.D.
549, 555-57 (N.D. Cal. 1978); Bauman v. Union Oil Co., 18 Fair Empl. Prac. Cas. (BNA)
1185, 1187-88 (N.D. Cal. 1978); Parker v. Bell Helicopter Co., 78 F.R.D. 507, 512-13 (N.D.
Tex. 1978); Walthall v. Blue Shield, 16 Fair Empl. Prac. Cas. (BNA) 626, 629 (N.D. Cal.
1977); Greenspan v. Automobile Club, 22 Fair Empl. Prac. Cas. (BNA) 180, 182-83 (E.D.
Mich. 1977); Ste. Marie v. Eastern R.R. Ass'n, 72 F.R.D. 443, 448-49 (S.D.N.Y. 1976); Rosa-
rio v. New York Times Co., 16 Fair Empl. Prac. Cas. (BNA) 72, 74 (S.D.N.Y. 1975).

50 Accord Walker v. Sears, Roebuck & Co., 24 Empl. Prac. Dec. (CCH) 31,221, at 17,451
(N.D. Cal. 1980); Hubbard v. Rubbermaid, Inc., 78 F.R.D. 631, 642-43 (D. Md. 1978).

50 See Falcon v. General TeL Co., 626 F.2d 369, 376 (5th Cir. 1980), vacated and re-
manded on other grounds, 450 U.S. 1036 (1981), on remand, 647 F.2d 633 (5th Cir. 1981),
rev'd and remanded on other grounds, 102 S. Ct. 2364 (1982); Hill v. Western Elec. Co., 596
F.2d 99, 102-03 (4th Cir.), cert. denied, 444 U.S. 929 (1979); Taylor v. Safeway Stores, Inc.,
524 F.2d 263, 270-71 (10th Ci. 1975); Edmondson v. Simon, 86 F.R.D. 375, 381 (N.D. Ill.
1980); Gramby v. Westinghouse Elec. Corp., 84 F.R.D. 655, 659-60 (E.D. Pa. 1979);
Rosendaul v. Garrett Freightlines, Inc., 19 Fair Empl. Prac. Cas. (BNA) 881, 885-86 (D.
Idaho 1979); McLendon v. Continental Trailways, Inc., 18 Fair Empl. Prac. Cas. (BNA)
1698, 1704 (N.D. Tex. 1978); Wajda v. Penn Mut. Life Ins. Co., 80 F.R.D. 303, 309-12 (E.D.
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gle department at a single location. 08

In a leading decision, Stastny v. Southern Bell Telephone &
Telegraph Co., 20 9 the Fourth Circuit held that certification of a
statewide class must be justified by evidence of statewide employ-
ment practices. It reversed certification of a class that included all
of the defendant's female employees in North Carolina who had
held management positions or who had been denied promotion to
management positions on account of their sex. The Fourth Circuit
found no evidence that personnel decisions were made under cen-
tral control or that managerial positions were filled from a state-
wide labor pool instead of the labor market for the area surround-
ing each facility. The evidence suggested instead that authority
over personnel decisions was dispersed among at least twenty-four
facilities around the state.210 The Fourth Circuit reasoned that the
district court might have acted correctly in initially certifying a
statewide class, but that it should have reconsidered its decision
before or during trial in light of evidence going to the merits of the
plaintiffs' claims. Without evidence of an identifiable pattern or
practice of discrimination applicable to female employees through-
out the state, the district court should have revoked certification of
the statewide class.21 As the Fourth Circuit emphasized, the ap-
propriate inquiry was not whether a "rigid rule-of-law checklist"
had been satisfied,212 but whether the plaintiffs' claims on the mer-
its concerned centralized employment practices applicable to the
entire class.211

Pa. 1978); Aungst v. J.C. Penney Co., 456 F. Supp. 370, 376 (W.D. Pa. 1978); Hannigan v.
Aydin Corp., 76 F.R.D. 502, 509-10 (E.D. Pa. 1977); Shawe, supra note 59, at 503-04.

"eO See Webb v. Westinghouse Elec. Corp., 78 F.R.D. 645, 651-52 (E.D. Pa. 1978); Carpen-

ter v. Herschede Hall Clock Div., 77 F.R.D. 700, 701-02 (N.D. Miss. 1977); Shawe, supra
note 59, at 507-10.

Many cases have first narrowed the class to employees of a single department within a
single plant and then denied certification for other reasons, such as lack of numerosity. See
Doninger v. Pacific Northwest Bell, Inc., 564 F.2d 1304, 1311 (9th Cir. 1977); Abercrombie v.
Bi-Lo, Inc., 21 Fair Empl. Prac. Cas. (BNA) 1252, 1261 (D.S.C. 1979); Duncan v. Maryland,
78 F.R.D. 88, 89-92 (D. Md. 1978); Jamerson v. Board of Trustees, 80 F.R.D. 744, 747 (N.D.
Ala. 1978); Droughn v. FMC Corp., 74 F.R.D. 639, 642-43 (E.D. Pa. 1977); Sanday v. Car-
negie-Mellon Univ., 17 Fair Empl. Prac. Cas. (BNA) 562, 565 (W.D. Pa. 1976).

' 628 F.2d 267 (4th Cir. 1980).
10 Id. at 278-81.
"I Id. at 275-76.
112 Id. at 277.

213 Id. The Fourth Circuit quoted with approval the list of factors formulated by Judge

19831
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The need to take account of the structure of the defendant's op-
erations is most apparent when the only issue is the scope of the
class and not whether it should be certified at all. In such cases,
the scope of classes and subclasses is better defined by reference to
the defendant's distribution of authority over personnel decisions
than by reliance on inflexible rules that always confine the class to
a single plant, division, or department. In Wofford v. Safeway
Stores, Inc.,214 for example, the district court certified several sub-

Schwarzer in Harriss v. Pan Am. World Airways, Inc., 74 F.R.D. 24, 41 (N.D. Cal. 1977).
Among these factors is "the nature of the employer's management organization as it relates
to the degree of centralization and uniformity of relevant employment and personnel poli-
cies and practices." Id. Several other courts have also relied on the factors formulated in
Harriss. See Bradford v. Sears, Roebuck & Co., 673 F.2d 792, 796 (5th Cir. 1982); Kraszew-
ski v. State Farm Ins. Co., 27 Fair Empl. Prac. Cas. (BNA) 27, 30 (N.D. Cal. 1981); Seidel v.
GMAC, 93 F.R.D. 122, 124 (W.D. Wash. 1981); Penk v. Oregon State Bd. of Higher Educ.,
93 F.R.D. 45, 50 (D. Or. 1981); Wofford v. Safeway Stores, Inc., 78 F.R.D. 460, 480 (N.D. Cal
1978).

Other cases have directly relied on centralization of employment practices. See Doninger
v. Pacific Northwest Bell, Inc., 564 F.2d 1304, 1311 (9th Cir. 1977); Johnson v. General Tel.
Co., 28 Empl. Prac. Dec. (CCH) 32,569, at 24,574 (N.D. Tex. 1982); Michigan State Univ.
Faculty Ass'n v. Michigan State Univ., 93 F.R.D. 54, 57-61 (W.D. Mich. 1981); Key v. Gil-
lette Co., 90 F.R.D. 606, 610-11 (D. Mass. 1981); Whittaker v. Department of Human Re-
sources, 30 Fed. R. Serv. 2d (Callaghan) 931, 933 (N.D. Ga. 1980); Santos v. Thom. McAn
Shoe Co., 19 Fair Empl. Prac. Cas. (BNA) 1351, 1351-52 (W.D. Tex. 1979); Greene v. South-
land Corp., 83 F.R.D. 117, 122 (N.D. Tex. 1979); Rajender v. University of Minn., 24 Fair
Empl. Prac. Cas. (BNA) 1045, 1049 (D. Minn. 1978); Hopewell v. University of Pittsburgh,
79 F.R.D. 689, 696 (W.D. Pa. 1978); I.M.A.G.E. v. Bailar, 78 F.R.D. 549, 556 (N.D. Cal.
1978); Arnett v. American Nat'l Red Cross, 78 F.R.D. 73, 78 (D.D.C. 1978); Webb v. West-
inghouse Elec. Corp., 78 F.R.D. 645, 651 (E.D. Pa. 1978); Valentino v. United States Postal
Serv., 18 Fair Empl. Prac. Cas. (BNA) 1376, 1377 (D.D.C. 1978); Droughn v. FMC Corp., 74
F.R.D. 639, 642-43 (E.D. Pa. 1977). See also Note, supra note 23, at 671-72.

A number of cases have certified broad classes despite decentralized employment prac-
tices, but only because the plaintiffs alleged a centralized policy of discrimination that was
differently implemented in different units of the employer. See Penk v. Oregon State Bd. of
Higher Educ., 93 F.R.D. 45, 50 (D. Or. 1981); Petty v. Peoples Gas Light & Coke Co., 86
F.R.D. 336, 340-41 (N.D. 11. 1979); Vuyanich v. Republic Nat'l Bank, 82 F.R.D. 420, 432-33
(N.D. Tex. 1979); Duncan v. Tennessee, 84 F.R.D. 21, 35 (M.D. Tenn. 1979); Wofford v.
Safeway Stores, Inc., 78 F.R.D. 460, 478-79 (N.D. Cal. 1978); Manica v. Chrysler Corp., 19
Empl. Prac. Dec. (CCH) I 8951, at 5959 (E.D. Mich. 1978); Wajda v. Penn Mut. Life Ins.
Co., 80 F.R.D. 303, 309-11 (E.D. Pa. 1978); Le Long v. Lanvin-Charles of the Ritz, Inc., 19
Fair Empl. Prac. Cas. (BNA) 366, 367 (S.D.N.Y. 1978); Melani v. Board of Higher Educ., 17
Fair Empl. Prac. Cas. (BNA) 1618, 1630 (S.D.N.Y. 1976). As the Supreme Court noted in
General Tel. Co. v. Falcon, 102 S. Ct. 2364 (1982), the crucial question in these cases is
whether the named plaintiff has substantiated allegations of uniform employment practices.
Reliance on conclusory allegations of general discrimination is insufficient. Id. at 2371-72 &
n.15. See Rutherglen, supra note 3, at 724-30.

214 78 F.R.D. 460 (N.D. Cal. 1978).
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classes corresponding to various of the employer's organizational
units in northern California. One subclass included minority em-
ployees within the San Francisco Retail Division, in which hiring,
training, and general employment policies were entirely central-
ized, but excluded employees above the level of store manager and
employees at the division headquarters because they were subject
to different employment practices. 15 A second subclass included
only women in the same positions, but was confined to claims of
discrimination in promotions.2 16 A third subclass covered minority
employees at corporate headquarters, but was limited to clerical
employees and their supervisors because they alone were subject to
centralized employment practices.21 7 The district court refused to
certify a final subclass of minority or female employees in the de-
fendant's supply divisions in the absence of evidence of a pattern
of discrimination. 8 Such detailed rulings on certification can be
justified, as they were in Wofford, only by reference to the defen-
dant's allocation of authority within its management structure.2 19

Inflexible rules would not fit the variety and complexity of Title
VII litigation, and at the opposite extreme, reliance on the discre-
tion of the district judge would all but eliminate consistency in cer-
tification decisions.

G. Union Representation

Union representation in collective bargaining complicates class
representation in litigation over allegedly discriminatory employ-
ment practices. The extent of union representation usually corre-
sponds to factors independently relevant to certification, especially
the scope of common employment practices and the organizational
structure of the employer. The National Labor Relations Act 220

and the Railway Labor Act2 2' require such factors to be taken into

15 Id. at 481-83.
'" Id. at 483-84.
' Id. at 484-85.
11 Id. at 486.
21, Other cases have also divided claimants into subclasses corresponding to the em-

ployer's organizational structure. See Vuyanich v. Republic Nat'l Bank, 82 F.R.D. 420, 433-
34 (N.D. Tex. 1979); Lightfoot v. Gallo Sales Co., 15 Fair Empl. Prac. Cas. (BNA) 615, 618
(N.D. Cal. 1977).

:2 29 U.S.C. §§ 151-168 (1976).
121 45 U.S.C. §§ 151-188 (1976).
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account in defining units appropriate for collective bargaining.2 2

Union representation most frequently complicates class litigation
when the union seeks to represent the class. In such cases, the
union's role as collective bargaining representative conflicts with
its role as class representative. Because of this conflict-which is
most evident when the union might itself be liable for discrimina-
tory employment practices-unions should rarely be allowed to
serve as class representatives.

In most cases, union representation is a reliable indicator of
common employment practices. It most clearly defines the scope of
the class when the union is a defendant. Discrimination by the
union adversely affects only employees and applicants for positions
in the unit it represents and, occasionally, unemployed union
members and applicants for union membership.2 When the union
is not a defendant, union representation provides a less certain
measure of the scope of the class. The collective bargaining agree-
ment usually establishes common employment practices applicable
only to employees represented by the union,2 4 but if the class ac-
tion attacks employment practices applicable to both union and
nonunion employees, a broader class may be appropriate. 225 Union
representation is evidence of common employment practices, but it

32 R. Gorman, Basic Text on Labor Law- Unionization and Collective Bargaining 66-92
(1976).

223 See Gibson v. Local 40, Supercargoes & Checkers, 543 F.2d 1259, 1264 (9th Cir. 1976);
Newton v. Kroger Co., 83 F.R.D. 449, 452-53 (E.D. Ark. 1979); Pennsylvania v. Local Union
542, Int'l Union of Operating Eng'rs, 469 F. Supp. at 336; Byrd v. IBEW, Local 24, 18 Fair
EmpL Prac. Cas. (BNA) 1280, 1285-86 (D. Md. 1977).

124 See Wells v. Ramsay, Scarlett & Co., 506 F.2d 436, 437 (5th Cir. 1975); Powell v. Geor-
gia Pacific Corp., 535 F. Supp. 713, 723 (W.D. Ark. 1980); Walker v. Sears, Roebuck & Co.,
24 Empl. Prac. Dec. (CCH) 31,221, at 17,453 (N.D. Cal. 1980); Hamlet v. Bobbie Brooks,
Inc., 23 Empl. Prac. Dec. (CCH) 31,101, at 16,646 (N.D. Ohio 1980); Newton v. Kroger Co.,
83 F.R.D. 449, 452-53 (E.D. Ark. 1979); Rowe v. Bailar, 20 Fair Empl. Prac. Cas. (BNA) 912,
914 (D.D.C. 1979); Gramby v. Westinghouse Elec. Corp., 84 F.R.D. 655, 660 (E.D. Pa. 1979);
Plater v. Boyle, 17 Empl. Prac. Dec. (CCH) % 8471, at 17,453 (D.D.C. 1978); Buckner v.
Cameron Iron Works, 18 Fair Empl. Prac. Cas. (BNA) 1482, 1484 (S.D. Tex. 1978); Markey
v. Tenneco Oil Co., 439 F. Supp. 219, 228-29 (E.D. La. 1977), modified, 635 F.2d 497 (5th
Cir. 1981); NOW, St. Paul Chapter v. Minnesota Mining & Mfg. Co., 14 Fair Empl. Prac.
Cas. (BNA) 829, 833-34 (D. Minn. 1976).

225 See Petty v. Peoples Gas Light & Coke Co., 86 F.R.D. 336, 341 (N.D. IlM. 1979); Muka
v. Nicolet Paper Co., 24 Fair Empl. Prac. Cas. (BNA) 672, 674 (E.D. Wis. 1979); Wofford v.
Safeway Stores, Inc., 78 F.R.D. 460, 491 (N.D. Cal. 1978); Du Pree v. E.J. Brach & Sons, 77
F.R.D. 3, 9 (N.D. Ill. 1977); Hannigan v. Aydin Corp., 76 F.R.D. 502, 508-09 (E.D. Pa. 1977);
Walthall v. Blue Shield, 16 Fair EmpL Prac. Cas. (BNA) 626, 629 (N.D. Cal. 1977); Ste.
Marie v. Eastern R.R. Ass'n, 72 F.R.D. 443, 449 (S.D.N.Y. 1976).

HeinOnline -- 69 Va. L. Rev.  66 1983



Class Actions

does not invariably determine class size.
When the union is not sued as a defendant, but itself sues on

behalf of the class, its role as collective bargaining representative
conflicts with its role as class representative. This conflict is most
obvious if the union itself might be liable for discrimination re-
lated to the negotiation or administration of the collective bargain-
ing agreement. 226 It is also evident when the union represents some
members of the class in collective bargaining but not others, or
consistently represents some members of the class better than
others. A similar but more pervasive conflict of interest arises from
the union's incentive to compromise its position in litigation in ex-
change for concessions in collective bargaining. Neither the union
nor the employer is likely to separate litigation and settlement en-
tirely from negotiation of the collective bargaining agreement.22 7

The variety of these conflicts of interest and the likelihood that
they will arise warrant a presumption that the district judge
should deny certification unless the union demonstrates that the
risk of conflict is minimal.

The decided cases, however, have not required the union to
demonstrate the absence of any conflict of interest. Most have al-
lowed union representation unless the record revealed an apprecia-
ble risk of conflict of interest.228 A few have refused to allow union
representation, citing the risk of conflict of interest arising from

',2 Note, Reconsidering Union Class Representation in Title VII Suits, 95 Harv. L. Rev.

1627, 1637-38 (1982); Comment, Unions as Title VII Plaintiff Class Representatives: A Po-
tential Conflict of Roles and a Possible Solution, 1 Indus. Rel. L.J. 755, 782-86 (1977). See
B. Schlei & P. Grossman, Employment Discrimination Law 541-82 (1976 & Supp. 1979); C.
Sullivan, M. Zimmer & R. Richards, Federal Statutory Law of Employment Discrimination
254-63 (1980).
2,7 Precisely this combination of settlement and collective bargaining negotiations took

place in Air Line Stewards & Stewardesses Ass'n, Local 550 v. American Airlines, Inc., 490
F.2d 636 (7th Cir. 1973), cert. denied, 416 U.S. 993 (1974), in which the union's representa-
tion of past employees was held to be inadequate. See Note, supra note 226, at 1632-37,
1638-39, 1640-46 (1982); Note, Title VII-Class Actions-Adequacy of Representation-Air
Line Stewards & Stewardesses Association, Local 550 v. American Airlines, Inc., 15 B.C.
Indus. & Com. L. Rev. 1326 (1974). See also supra notes 119-24 and accompanying text.

'2 See International Woodworkers v. Chesapeake Bay Plywood Corp., 659 F.2d 1259,
1266-67, 1268-69 (4th Cir. 1981); Social Servs. Union, Local 535 v. County of Santa Clara,
609 F.2d 944 (9th Cir. 1979); International Woodworkers v. Georgia-Pacific Corp., 568 F.2d
64, 67-68 (8th Cir. 1977); Local 194, Retail, Wholesale & Department Store Union v. Stan-
dard Brands, Inc., 540 F.2d 864, 867 (7th Cir. 1976). See also Note, supra note 226, at 1630-
31; Comment, supra note 226, at 756-88.
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the union's potential liability for discrimination.2 29 The cases that
have allowed union representation have underestimated the differ-
ence between representation in collective bargaining and represen-
tation in class litigation. In collective bargaining, the union acts as
the representative selected by a majority of the employees, 23 0 but
in class actions, the named plaintiff must adequately represent all
class members.2 1 Although the union's representation of the ma-
jority in collective bargaining is constrained by a duty to represent
all employees fairly,232 the union's principal obligation is to the
majority of employees, whereas the named plaintiff's obligation is
to represent each segment of the class adequately, if not each indi-
vidual class member. The majoritarian processes that dominate
collective bargaining have no place at all in class actions. More-
over, the constituencies represented in each instance are quite dif-
ferent. The union in collective bargaining represents all employees,
whereas the named plaintiff represents only alleged victims of dis-
crimination. These structural differences between collective bar-
gaining and class representation are not offset by the greater expe-
rience and financial resources of the union. The danger of union
representation is not that it will be unsophisticated or under-
financed, but that it will serve the interests of the majority of em-
ployees rather than the interests of each segment of the class.

Moreover, unions need not be class representatives to make val-
uable contributions to employment discrimination litigation. They
can intervene or join as an additional party plaintiff. 33 Indeed,
they appear to be necessary parties to any action alleging discrimi-

'l See Communication Workers v. New York Tel. Co., 8 Fair Empl. Prac. Cas. (BNA)
509, 512-13 (S.D.N.Y. 1974); Lynch v. Sperry Rand Corp., 62 F.R.D. 78, 82-84 (S.D.N.Y.
1973); Note, supra note 226, at 1629-30. Cf. Local 194, Retail, Wholesale & Department
Store Union v. Standard Brands, Inc., 85 F.R.D. 599, 607 (N.D. II. 1979) (union cannot
represent nonmembers), rev'd, 540 F.2d 864 (7th Cir. 1976); Rosario v. New York Times Co.,
16 Fair Empl. Prac. Cas. (BNA) 72, 73-74 (S.D.N.Y. 1975) (no compelling need to grant
standing to union to represent class).

130 Under both the National Labor Relations Act and the Railway Labor Act, exclusive
bargaining representatives are designated by the majority of employees in the unit to be
represented. 29 U.S.C. § 159 (1976); 45 U.S.C. § 152 Third, Ninth (1976).

231 3B J. Moore & J. Kennedy, supra note 15, 1 23.0711.1]; 7 C. Wright & A. Miller, supra
note 15, § 1765. Cf. Alexander v. Gardner-Denver Co., 415 U.S. 36, 51 (1974) (stating that
Title VII "concerns not majoritarian processes, but an individual's right to equal employ-
ment opportunities").

I" R. Gorman, supra note 222, at 695-728; Note, supra note 227, at 1330-32.
See Fed. R. Civ. P. 20(a), 24.
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nation related to the collective bargaining agreement." 4 Indepen-
dent representation of the class, with separate participation by the
union, allows both groups to coordinate litigation strategy to the
extent that their interests are similar, but does not risk the inter-
ests of individual class members who might not be influential in
the union. Like representation of subclasses by different counsel,23 5

separate representation of the class and the union allows the attor-
neys for the two groups to coordinate litigation strategy to further
common interests and, to the extent that their interests diverge, to
take different positions. The union can best serve its function of
representing a majority of all employees-both inside and outside
the class-by joining the litigation as a party, not by serving as a
class representative. 8

H. Different Racial, National Origin and Sexual Groups

Named plaintiffs often assert claims of discrimination on behalf
of persons of different race, national origin, or sex in a single class
action. For example, claims of racial and sexual discrimination
might be brought on behalf of a class composed of black men,
black women, and white women. Combining such groups in a single
class, however, creates obvious conflicts of interests. Black men
have an interest only in proving racial discrimination, while white
women have an interest only in proving sexual discrimination.
From the start, the two groups are likely to disagree over the allo-
cation of resources available for asserting these claims. Later, if the
court finds that the employer has discriminated on the basis of
race or sex, a remedy of compensatory seniority or preferential
treatment for one group is likely to diminish the opportunities
available to the other. Claims of discrimination on behalf of differ-
ent groups differ sharply in theory, evidence, remedy, and identity
of claimant.

Courts have generally recognized these risks when plaintiffs al-
lege discrimination against different groups. 37 Instead of certifying

234 See Fed. R. Civ. P. 19; B. Schlei & P. Grossman, supra note 226, at 972-80.
23 See infra notes 249-56 and accompanying text.
'3: For a similar conclusion, see Note, supra note 226.
217 See Bartelson v. Dean Witter & Co., 86 F.R.D. 657, 668-69 (E.D. Pa. 1980); Strong v.

Arkansas Blue Cross, 87 F.R.D. 496, 508-09 (E.D. Ark. 1980); Hammons v. Folger Coffee
Co., 87 F.R.D. 600, 601 (W.D. Mo. 1980); Greene v. Southland Corp., 83 F.R.D. 117, 123
(N.D. Tex. 1979); Roberts v. Marine Midland Bank, 22 Fair Empl. Prac. Cas. (BNA) 326,
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a single class, courts have insisted on the need for separate named
plaintiffs and class attorneys.13 Certification of subclasses for each
group allows separate representation without sacrificing the effi-
ciency of a consolidated action. By certifying subclasses, the dis-
trict court allows representatives and attorneys for each subclass,
rather than a single named plaintiff and the class attorney, to bal-
ance the competing interests of the subclasses and to decide
whether to prosecute separate claims in a single action. Certifica-
tion of subclasses, of course, increases the number of parties and
attorneys before the court and decreases the likelihood of settle-
ments, but these added costs must be subordinated to protection
of class members from conflicts of interest.239

The cases that have certified a single, composite class have mini-
mized the differences among claims of different groups and have
left any finding of conflict of interest to be based on specific evi-
dence that might arise later in the proceedings. 240 A leading deci-
sion is Vuyanich v. Republic National Bank,241 in which the dis-
trict court certified separate subclasses of black and female
applicants for nonexempt positions only after a showing of conflict
of interest based on evidence in the record. The evidence showed

329 (S.D.N.Y. 1979); Richardson v. Coopers & Lybrand, 82 F.R.D. 335, 37-38 (D.D.C. 1978);
Black Grievance Comm. v. Philadelphia Elec. Co., 79 F.R.D. 98, 110-11 (E.D. Pa. 1978);
Cooper v. Florida Power & Light Co., 18 Fair Empl. Prac. Cas. (BNA) 319, 322-23 (M.D.
Fla. 1978); Droughn v. FMC Corp., 74 F.R.D. 639, 643 (E.D. Pa. 1977); Bachman v. Collier,
73 F.R.D. 300, 304 (D.D.C. 1976); BeDan v. Bach, 5 Fair EmpI. Prac. Cas. (BNA) 799, 804-
05 (D. Colo. 1973).

2" See Martinez v. Bechtel Corp., 11 Fair Empl. Prac. Cas. (BNA) 898, 904-05 (N.D. Cal.
1975); Bell v. Automobile Club, 16 Fair Empl. Prac. Cas. (BNA) 1613, 1613-14 (E.D. Mich.
1974).
239 See infra notes 244-56 and accompanying text.
"0 See Edmondson v. Simon, 86 F.R.D. 375, 382 (N.D. Ill. 1980); I.M.A.G.E. v. Bailar, 78

F.R.D. 549, 557-58 (N.D. Cal. 1978). See also Payne v. Travenol Labs., Inc., 673 F.2d 798,
809-12 (5th Cir. 1982); Greene, supra note 151, at 688-91; Shoben, Compound Discrimina-
tion: The Interaction of Race and Sex in Employment Discrimination, 55 N.Y.U. L. Rev.
793, 821-34 (1980).

Other cases have allowed unqualified representation of different groups by relying only on
the principle of liberal certification. See Donaldson v. Pillsbury Co., 554 F.2d 825, 829-32
(8th Cir.), cert. denied, 434 U.S. 856 (1977); Rich v. Martin Marietta Corp., 522 F.2d 333,
339-41 (10th Cir. 1975); NOW v. Bank of Cal., 6 Fair Empl. Prac. Cas. (BNA) 26, 29 (N.D.
Cal. 1973). And still others have amalgamated groups of different race or national origin
under the single heading of "minorities." See, e.g., Castro v. Beecher, 459 F.2d 725, 732 (1st
Cir. 1972); Carter v. Gallagher, 452 F.2d 315, 317 (8th Cir.), cert. denied, 406 U.S. 950
(1971).
-11 82 F.R.D. 420 (N.D. Tex. 1979).
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that the employer had discriminated against black women and in
favor of white women. But the court consolidated black and female
applicants for exempt positions in a single class because there was
no evidence of similar discrimination in hiring for those posi-
tions. 42 This reasoning might be correct insofar as it allows certifi-
cation of a composite class in exceptional cases. Generalizations
about the proper scope of a class must yield to a showing that ap-
parently divergent claims are in fact similar and that typically con-
flicting interests are actually in harmony. The court was wrong,
however, to place the burden of producing evidence on those sup-
porting separate subclasses. Claims of discrimination on behalf of
different groups are more likely than not to cause conflicts of in-
terest. In the absence of evidence to the contrary, courts should
certify separate subclasses for persons of different race, national
origin, or sex.24 3

I. Multiple Named Plaintiffs

As courts have limited classes to persons similar to the named
plaintiffs, plaintiffs' attorneys have responded by joining several
named plaintiffs in a single action and seeking certification of a
class defined by reference to the claims and characteristics of a

241 Id. at 433-36. Other cases have certified some composite subclasses but refused to cer-
tify others. See Wofford v. Safeway Stores, Inc., 78 F.R.D. 460, 490-91 (N.D. Cal. 1978);
Minority Alliance Group, Inc. v. Cook County, 28 Fair Empl. Prac. Cas. (BNA) 1298, 1305
(N.D. I1 1976).

' See Henry v. Texas Tech. Univ., 466 F. Supp. 141, 154 (N.D. Tex. 1979).
Further subdivision of classes by race and sex is not necessary. For instance, in an action

alleging racial and sexual discrimination, there is no need for subclasses of black men, black
women, and white women. Subclasses of blacks and women are sufficient because they ex-
actly resemble the classes that would be certified in independent actions alleging racial and
sexual discrimination. If separate class actions on behalf of blacks and women would not
give rise to conflicts of interests, neither would a consolidated action on behalf of subclasses
of blacks and women. Conceivably, a case might arise in which further subclassing would be
necessary to prevent conflicts of interest, but I have encountered none.

A related problem might arise if only one named plaintiff sought to represent two over-
lapping subclasses, for instance, in the preceding example if a black woman sought to re-
present both a subclass of blacks and a subclass of women. Allowing the black woman to
represent both subclasses creates a conflict of interest, but not allowing her to do so pre-
vents her from representing at least one subclass with which she shares common interests.
This problem might be solved either by soliciting intervention of black men and white wo-
men as additional named plaintiffs for each subclass or by appointing separate counsel for
each subclass. See infra notes 244-56 and accompanying text.
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group of named plaintiffs instead of only one. 44 Such attempts to
expand the scope of the class by expanding the number of named
plaintiffs are, in some cases, an appropriate means of obtaining
certification of a broader class. It is necessary only for plaintiffs'
attorneys to act within ethical constraints245 and for the court to
assure that segments of the class with conflicting or divergent in-
terests are represented, not only by different named plaintiffs, but
also by different attorneys.

Representation by separate named plaintiffs and by separate
counsel complement one another. Named plaintiffs, even if they do
not contribute to tactical litigation decisions, impose significant
constraints on the decisions of class counsel. In the absence of any
named plaintiff, the class attorney's selection of claims would de-
termine the scope of the class, subject only to the liberal pleading
requirements of the Federal Rules of Civil Procedure246 and the
district court's review for numerosity, predominance of common is-
sues, and adequate representation by counsel.247 Ethical rules that
prohibit solicitation of named plaintiffs248 would not constrain the
class attorney nor would the need for similarity between the claims
of the class and the claims of the named plaintiff. The district
court would lack any benchmark for determining whether common
issues predominated and whether the interests of class members
were likely to conflict. Instead of examining the concrete claims
and characteristics of an actual plaintiff, the court would be con-
fronted by an array of abstract claims of unknown class members.

The requirement of a named plaintiff with claims similar to
those of the class imposes a structure on class actions that limits
the power of the class attorney, who would otherwise become a

244 See, e.g., Greenspan v. Automobile Club, 22 Fair Empl. Prac. Cas. (BNA) 180, 181
(E.D. Mich. 1977); White v. Nassau County Police Dep't, 15 Fair Empl. Prac. Cas. (BNA)
266, 268 (E.D.N.Y. 1977).

245 Model Code of Professional Responsibility DR 2-103 to -104 (1979); Developments,
supra note 28, at 1577-91. Compare In re Primus, 436 U.S. 412 (1978) (solicitation on behalf
of nonprofit organization that engages in litigation as a means of political expression is con-
stitutionally protected) with Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447 (1978) (in-person
solicitation of client by attorney for pecuniary gain is not protected by first amendment and
can be forbidden by state regulations). See generally Note, supra note 100, at 608-13.

246 See Fed. R. Civ. P. 7(b)(2), 11, 15(a). See also Foman v. Davis, 371 U.S. 178 (1962).
247 Fed. R. Civ. P. 23(a)(1)-(2), (4). The requirements of rule 23(b) largely duplicate and

amplify those of rule 23(a). See Rutherglen, supra note 3, at 698.
248 See supra note 245.
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self-appointed representative of a class entirely of his own choos-
ing. This requirement also provides guidance to the district court
in making certification decisions. Unlimited discretion in the
hands of the district judge cannot effectively restrict unlimited
power in the hands of the class attorney. A district judge cannot
ferret out every instance of inadequate representation without an
excessive commitment of time and a significant loss of impartial-
ity. The principal role of the district judge is to decide the case,
not to act as an ombudsman for the class.

Requiring separate counsel for plaintiffs with disparate claims
assures adequate representation of segments of the class with con-
flicting or divergent interests. Defining the class by reference to
the claims and characteristics of the named plaintiff eliminates the
most likely sources of inadequate representation. This protection
would be lost if class members with disparate claims were repre-
sented by a single attorney just because named plaintiffs with
equally disparate claims had been joined in the same action. The
class attorney would resolve conflicts of interest among different
segments of the class in consultation with the named plaintiffs,
whose participation would probably be inconsequential. 4"

Certification of subclasses ensures that similarly situated named
plaintiffs and separate counsel represent each segment of the class
with distinctive interests. Subclasses must generally conform to the
same requirements as ordinary classes,2 50 although the requirement
of numerosity might apply less strictly to subclasses created from a
class that already satisfied this requirement.21 Dividing a large
class into small classes may be more efficient than narrowing the

"I See Gill v. Monroe County Dep't of Social Servs., 92 F.R.D. 14, 16-17 (W.D.N.Y.

1981); Martinez v. Bechtel Corp., 11 Fair Empl. Prac. Cas. (BNA) 898, 904-05 (N.D. Cal.
1975); Bell v. Automobile Club, 16 Fair Empl. Prac. Cas. (BNA) 1613, 1613-14 (E.D. Mich.
1974). Cf. Vuyanich v. Republic Nat'l Bank, 82 F.R.D. 420, 435-36 (N.D. Tex. 1979) (requir-
ing separate counsel for subclasses with conflicts of interest).

Separate subclasses may be certified without separate counsel, but in such cases they
serve only to organize the class action for more efficient disposition of different claims. They
do little to assure adequate representation. See League of United Latin Am. Citizens v. City
of Salinas Fire Dep't, 88 F.R.D. 533, 545 (N.D. Cal. 1980), aff'd, 654 F.2d 557 (9th Cir.
1981); Pennsylvania v. Local Union 542, Int'l Union of Operating Eng'rs, 469 F. Supp. at
390-91.

25o Fed. R. Civ. P. 23(c)(4)(B); 7A C. Wright & A. Miller, supra note 15, § 1790, at 191-92.
151 See Fed. R. Civ. P. 23(a)(1). This requirement is notoriously indeterminate. 3B J.

Moore & J. Kennedy, supra note 15, 1 23.05[1]; 7 C. Wright & A. Miller, supra note 15, §
1762 (1972 & Supp. 1981).
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scope of the class or denying certification altogether, which could
result in multiple individual actions. Likewise, if no named plain-
tiff is available to represent a particular subclass, a court may so-
licit intervention by members of the subclass to serve as named
plaintiffs instead of simply excluding them from the class.252 Such
solicitation is most appropriate when the need to certify a subclass
becomes apparent only late in the litigation and narrowing the
class would invalidate much of the earlier proceedings.25 3

In addition to finding an appropriate named plaintiff, the court
should appoint separate counsel to represent each subclass. Al-
though appointment of counsel for each subclass undoubtedly
complicates class litigation,5 4 attorneys for each subclass can be
expected to coordinate litigation strategy to the extent that the in-
terests of their subclasses coincide. If the interests of subclasses do
not coincide, the district judge can eliminate duplication of effort
by using his extensive powers to manage the class action 255 and to
determine the amount of attorney's fees awarded to prevailing
plaintiffs.256 The remaining complexity resulting from representa-
tion by separate counsel only makes apparent the real complexity
of interests within the class, which would otherwise be reflected
only in the decisions of a single class attorney.

252 See Fed. R. Civ. P. 23(d)(2)-(3). See also Payne v. Travenol Labs., Inc., 673 F.2d 798,

812-13 (5th Cir. 1982); Cox v. Babcock & Wilcox Co., 471 F.2d 13, 16 (4th Cir. 1972);
Willborn, Personal Stake, Rule 23, and the Employment Discrimination Class Action, 22
B.C.L. Rev. 1, 24-38 (1980); Developments, supra note 28, at 1482-85.

Unsolicited intervenors and present named plaintiffs are also free to propose certification
of subclasses as an alternative to complete denial of certification. See United States Parole
Comm'n v. Geraghty, 445 U.S. 388, 407-08 (1980); Hill v. Western Elec. Co., 672 F.2d 381,
390-92 (4th Cir.), cert. denied, 103 S. Ct. 318 (1982); Quintana v. Harris, 32 Fed. R. Serv. 2d
(Callaghan) 1067, 1068-69 (10th Cir. 1981); Ingram v. Madison Square Garden Center, 21
Fair Empl. Prac. Cas. (BNA) 711, 714-15 (S.D.N.Y. 1978).

25 See Hill v. Western Elec. Co., 672 F.2d 381, 390-92 (4th Cir.), cert. denied, 103 S. Ct.

318 (1982).
25 Cf. Duval, The Class Action as an Antitrust Enforcement Device: The Chicago Expe-

rience (I), 1976 Am. B. Found. Research J. 1021, 1072-87 (multiplicity of defense attorneys
in antitrust class actions increases burden on courts).

255 See Fed. R. Civ. P. 23(d). See also Rutherglen, supra note 3, at 698-99.
156 42 U.S.C. § 2000e-5(k) (1976). See Christianburg Garment Co. v. EEOC, 434 U.S. 412,

417 (1978); Berger, Court Awarded Attorney's Fees: What Is "Reasonable"?, 126 U. Pa. L.
Rev. 281, 319-20 (1977).

[Vol. 69:11
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IV. PRECLUSION

The judgment in a class action binds all class members who were
adequately represented and, if the action was certified under sub-
division (b)(3), who were properly notified and did not opt out.2 1 7

This rule, however, is easier to state than to apply. The difficulty
of determining whether representation is adequate or notice is re-
quired creates uncertainty about the preclusive effect of the judg-
ment which, in turn, invites collateral attack by dissatisfied class
members and discourages reliance by the employer. Uncertainty
about the preclusive effect of class action judgments is unfair to
defendants in much the same way as was one-way intervention
under the old version of rule 23 .258 The defendant cannot rely on a
favorable judgment, which is open to collateral attack by class
members, but is stuck with an unfavorable judgment, under which
class members can obtain relief.259 In Title VII class actions, one-
way preclusion has resulted most frequently from collateral attack
on two grounds: failure to assert claims on behalf of some members
of the class and failure to seek compensatory relief, usually
backpay, on behalf of the entire class. The proposals advanced ear-
lier in this article-to provide notice to all class members with
claims for compensatory relief and to define the class according to
the named plaintiff's individual claims-would reduce collateral
attack on both grounds. The need for certainty in precluding the
claims of individual class members confirms the value of proce-
dures protecting the class.

A class action, however, has consequences other than preclusion
of individual claims. Even if the judgment in a class action does
not preclude a subsequent individual action, it may preclude certi-
fication of a subsequent class action. The judgment may leave so
few individual claims to be adjudicated, or leave such disparate in-
dividual claims, that the requirements of numerosity and common-
ality of rule 23260 cannot be satisfied. A later class action may in-

267 See 3B J. Moore & J. Kennedy, supra note 15, 23.60; 7A C. Wright & A. Miller,
supra note 15, § 1789 (1972 & Supp. 1981).

2" The revision of rule 23 was intended to eliminate this practice. See Fed. R. Civ. P. 23
advisory committee note, reprinted in 29 F.R.D. 99, 105-06 (1966).

2", See Note, Collateral Attack on the Binding Effect of Class Action Judgments, 87 Harv.
L. Rev. 589, 601 (1974). See also 7A C. Wright & A. Miller, supra note 15, § 1789, at 181-83;
Karro, supra note 100, at 914-19.

'0 Fed. R. Civ. P. 23(a)(1), (3).
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terfere with class-wide injunctive relief or the distribution of
individual compensatory relief already ordered in the original class
action. It may also disrupt compromises reached through settle-
ment of the original class action. Or, more generally, it may dupli-
cate litigation of claims already decided or settled in the original
class action.

Although "pattern or practice" actions by the government have
no preclusive effect on individual claims, such actions have much
the same effect as class actions on subsequent class litigation. Pat-
tern-or-practice actions are, in effect, statutorily authorized class
actions brought by the Equal Employment Opportunity Commis-
sion or the Attorney General.2 61 As the term indicates, such actions
allege a pattern or practice of discrimination that necessarily af-
fects a class of applicants or employees. Unlike class actions, how-
ever, pattern-or-practice actions are not governed by rule 23 and
do not, of their own force, preclude subsequent individual ac-
tions.262 However, if enough employees waive their claims for indi-
vidual relief, or if the pattern-or-practice action results in exten-
sive injunctive relief, then it should preclude subsequent class
actions.

A. Preclusion of Individual Claims

The ordinary rules of preclusion appear to govern Title VII class
actions. In fact, they do not. Courts have not applied the ordinary
rules of issue preclusion and claim preclusion to class actions, al-
though in theory these rules could be applied to all members of the
class as persons in privity with the named plaintiff. Preclusion by
class actions has usually been accomplished by a hybrid of issue
and claim preclusion. Courts have not held that relitigation of one
issue was precluded but that the remainder of the claim could go
forward. Partly because of the prevalence of settlements of Title
VII class actions, subsequent claims by class members have been
either precluded entirely263 or not at all. 26 4 On the other hand,

261 See 42 U.S.C. § 2000e-6 (1976).
2 See General Tel. Co. v. EEOC, 446 U.S. 318, 332-33 (1980).

I" See Woodson v. Fulton, 614 F.2d 940, 941-42 (4th Cir. 1980); Kemp v. Birmingham

News Co., 608 F.2d 1049, 1052-53 (5th Cir. 1979); Fowler v. Birmingham News Co., 608 F.2d
1055, 1058-59 (5th Cir. 1979); Walker v. Long Island R.R., 28 Empl. Prac. Dec. (CCH)
32,476, at 24,107 (S.D.N.Y. 1982); Hannah v. Gilman Paper Co., 24 Fair Empl. Prac. Cas.
(BNA) 1141, 1142-43 (S.D. Ga. 1980); Waligunda v. Sperry Rand Corp., 17 Fair Empl. Prac.

[Vol. 69:11
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courts have departed from the usual rule that claim preclusion ex-
tends to all claims arising out of the same transaction or occur-
rence as the claims that were actually litigated265 and, instead,
have limited claim preclusion to those claims that were actually
litigated. 6

These variations on the ordinary rules of preclusion reflect the
fundamental importance of adequacy of representation in class ac-
tions. Courts have limited claim preclusion to claims that were ac-
tually litigated because failure to assert a claim is strong evidence
of inadequate representation. This limitation on claim preclusion,
in turn, blurs the distinction between claim and issue preclusion. A
claim can take on different dimensions according to the quality of
representation: it may refer to different acts of the defendant, such
as a claim for discrimination in hiring as opposed to promotions, 267

or it may refer to requests for different forms of relief, such as a
claim for backpay as opposed to an injunction.2 es Because claim
preclusion applies only to litigated claims, and because it can ex-
pand or contract according to the quality of representation, it
takes on some of the characteristics and most of the functions of
issue preclusion.

Two kinds of claims have formed the basis for collateral attack
in Title VII cases: claims applicable only to particular class mem-
bers and claims for compensatory relief, usually backpay, on behalf
of the entire class. Class members can usually avoid preclusion of
claims based on a theory of recovery that the named plaintiffs did
not advance in litigating or settling the original class action. Courts
have allowed subsequent claims of seasonal employees "seemingly
lost in the breadth and ambition of the class's overall interest,"269

Cas. (BNA) 464 (E.D.N.Y. 1978); Walls v. Indianola Bank, 445 F. Supp. 528 (N.D. Miss.
1977).

Settlements do not result in issue preclusion because issues within the scope of the settle-
ment have not been fully litigated. See Restatement (Second) of Judgments § 27 (1980).

244 See infra notes 269-72, 274-75.

:65 See Restatement (Second) of Judgments § 24 (1980).
46 See 18 C. Wright, A. Miller & E. Cooper, supra note 15, § 4455, at 473-75 (1981).
261 See infra notes 269-72.
:48 See infra notes 274-75.

69 Lewis v. Philip Morris, Inc., 419 F. Supp. 345, 351 (E.D. Va. 1976), vacated and re-
manded on other grounds, 577 F.2d 1135 (4th Cir. 1978), cert. denied, 439 U.S. 1089 (1979).
See also Harriss v. Pan Am. World Airways, Inc., 74 F.R.D. 24, 43-44 (N.D. Cal. 1977)
(warning against this same danger).
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claims of retaliation not asserted on behalf of the class,70 claims of
isolated instances of discrimination not encompassed by claims of
class-wide discrimination,2 7 1 and claims of joint union-employer
practices when the prior action was only against the union. 2 In all
of these cases, the class was clarified or redefined in collateral pro-
ceedings according to the claims actually litigated. Although the
definition of the class must be open to reexamination, 273 redefining
the class on collateral attack wastes resources expended in litigat-
ing the claims of those excluded from the class and, more impor-
tantly, undermines the reliability of the judgment by encouraging
collateral attack by other members of the class. Instead of putting
an end to litigation once and for all, the judgment invites collateral
attack by class members who believe that they can pursue their
claims more successfully in separate actions. If the class is initially
restricted to persons with claims and characteristics similar to
those of the named plaintiff, claims nominally within the class ac-
tion are more likely to be pressed in litigation or settlement. This,
in turn, reduces the probability of successful collateral attack and,
consequently, the incidence of attempted collateral attack.

Class members have also avoided preclusion of claims for
backpay and for other forms of compensatory relief. They have re-
lied on the named plaintiff's failure to assert these claims or to

274 weobtain adequate awards in settlement, especially when the court
has granted awards of compensatory relief exclusively to the
named plaintiff.2 7 5 The surest means of preventing collateral at-

110 See Dosier v. Miami Valley Broadcasting Corp., 656 F.2d 1295, 1298-99 (9th Cir. 1981).
2' See Dickerson v. United States Steel Corp., 582 F.2d 827, 830-31 (3d Cir. 1978).
272 See Stevenson v. International Paper Co., 516 F.2d 103, 109 (5th Cir. 1975).
273 See Fed. R. Civ. P. 23(c)(1). See also Johnson v. Uncle Ben's, Inc., 628 F.2d 419, 423

(5th Cir. 1980), vacated and remanded on other grounds, 451 U.S. 902 (1981); Walls v. Indi-
anola Bank, 445 F. Supp. 528 (N.D. Miss. 1977).

274 See Marshall v. Kirkland, 602 F.2d 1282, 1298 (8th Cir. 1979); Bogard v. Cook, 586
F.2d 399, 405-09 (5th Cir. 1978), cert. denied, 444 U.S. 883 (1979). Cf. Crowder v. Lash, 687
F.2d 996, 1008-09 (7th Cir. 1982) (prisoner civil rights action).

275 See Johnson v. General Motors Corp., 598 F.2d 432 (5th Cir. 1979); Rowe v. General
Motors Corp., 550 F. Supp. 204 (N.D. Ga. 1982). See also Grigsby v. North Miss. Medical
Center, Inc., 586 F.2d 457, 461-62 (5th Cir. 1978); Gonzales v. Cassidy, 474 F.2d 67, 75-76
(5th Cir. 1973) (non-Title VII case). Compare Kincade v. General Tire & Rubber Co., 635
F.2d 501, 505-06 (5th Cir. 1981) (named plaintiffs not entitled to greater conpensatory relief
than class) with Luevano v. Campbell, 93 F.R.D. 68, 89-90 (D.D.C. 1981) (greater compensa-
tory relief to named plaintiff requires close examination of settlement) and Plummer v.
Chemical Bank, 91 F.R.D. 434, 440-42 (S.D.N.Y. 1981) (same), aff'd, 668 F.2d 654 (2d Cir.
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tack on these grounds is to certify claims for such relief under sub-
division (b)(3), thereby requiring class members to be given indi-
vidual notice and the right to opt out. This step would reconcile
practice in Title VII class actions with Eisen v. Carlisle & Jacque-
lin s It would also diminish the opportunities for collateral attack
by allowing class members an opportunity to intervene, or if they
were dissatisfied with the named plaintiff's performance, to avoid
preclusion by opting out.277 Several cases, for instance, have held
that participation by class members in settlement proceedings pre-
cludes them from subsequent collateral attack.278 Other cases have
relied on the general response of class members to notice of pro-
posed settlement to determine whether it should be approved.2 79

Certification of claims for compensatory relief under subdivision
(b)(3) would provide similar assurance of adequate representation,
but it would also give class members the right to opt out, and be-
cause they would receive notice early in the proceedings, it would
allow them to monitor the named plaintiff's performance over a
longer period of time.

B. Preclusion of Subsequent Class Actions

Even if the judgment in a class action does not preclude a class
member's individual claim, it may still prevent certification of a
subsequent class action. It may not be binding on a particular class
member or as to a particular claim, but it may remain valid as to
most claims and class members within its scope. Particularly when
the class action results in an injunction requiring extensive reform
of employment practices, courts are likely to find the judgment
valid as to most class members and most claims for similar relief.

1982).
6 417 U.S. 156 (1974) (Eisen III). See supra notes 47-52, 72-80 and accompanying text.

277 See Fowler v. Birmingham News Co., 608 F.2d 1055, 1058-59 (5th Cir. 1979).
175 See Dosier v. Miami Valley Broadcasting Corp., 656 F.2d 1295, 1299 (9th Cir. 1981);

Kemp v. Birmingham News Co., 608 F.2d 1049, 1053-54 (5th Cir. 1979). Cf. Officers for
Justice v. Civil Serv. Comm'n, 688 F.2d 615, 630 (9th Cir. 1982) (no direct attack on settle-
ment for inadequate representation); Walls v. Indianola Bank, 445 F. Supp. 528, 531-32
(N.D. Miss. 1977) (notice and opportunity to object to settlement).

179 See, e.g., Kincade v. General Tire & Rubber Co., 635 F.2d 501, 506 n.4 (5th Cir. 1981);
Pettway v. American Cast Iron Pipe Co., 576 F.2d 1157, 1216-17 (5th Cir. 1978), cert. de-
nied, 439 U.S. 1115 (1979); Luevano v. Campbell, 93 F.R.D. 68, 91 (D.D.C. 1981). See also
3B J. Moore & J. Kennedy, supra note 15, 1 23.80[4], at 23-521, -523; Note, supra note 24, at
305-07.

19831
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In such cases, a subsequent class action poses a greater threat of
inconsistent relief than individual actions, by interfering with the
injunction already issued or by disrupting any compromise reached
in a settlement.

A series of cases against school districts that were already sub-
ject to general desegregation decrees is illustrative. These cases,
largely from the Fifth Circuit, denied certification of separate em-
ployment discrimination class actions because the general desegre-
gation decrees already covered the school districts' employment
practices. 28 0 Employees were already class members in the desegre-
gation actions and the desegregation decrees provided them with
adequate class-wide relief or could be modified to do so. Since the
claims of most class members had already been resolved, there was
no need to certify the subsequent lawsuits as class actions. The
desegregation actions did not, by contrast, preclude the named
plaintiffs' individual claims because those claims had not been pre-
viously litigated in the desegregation actions.

Courts should certify subsequent class actions only when they
raise claims entirely independent of the prior actions and, conse-
quently, pose little threat of inconsistent adjudication or injunctive
relief. For instance, in Stevenson v. International Paper Co.,281 the
Fifth Circuit held that a class action alleging discrimination in hir-
ing, promotion and seniority practices was not barred by a prior
class action alleging discrimination in the merger of previously seg-
regated unions and breach of the duty of fair representation. The
subsequent class action alleged that the employer and unions had
discriminated by denying employment opportunities to blacks,
while the prior class action alleged that the unions had discrimi-
nated by merging previously segregated locals. The claims in the
two cases were entirely different.8 2 Other cases have reached the
same result,2 3 although some have narrowed the scope of the sub-
sequent action to eliminate claims that were litigated in the prior

280 See Davis v. Board of School Comm'rs, 600 F.2d 470, 472-73 (5th Cir. 1979); Allen v.

Grenada Mun. Separate School Dist., 575 F.2d 486, 487 (5th Cir. 1978); Harris v. Birming-
ham Bd. of Educ., 90 F.R.D. 263, 264-65 (N.D. Ala. 1981); Lenard v. Greenville School Dist.,
75 F.R.D. 448, 451 (N.D. Miss. 1977); Balmes v. Board of Educ., 436 F. Supp. 129, 133 (N.D.
Ohio 1977).

516 F.2d 103 (5th Cir. 1975).
282 Id. at 108-10.
2'3 See, e.g., Kuhn v. Philadelphia Elec. Co., 80 F.R.D. 681, 685-86 (E.D. Pa. 1978).

[Vol. 69:11
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action."" In all these cases, both those granting and those denying
certification, the general principle is the same: preclusion of the
claims of most class members prevents certification of a subse-
quent class action.

C. Preclusion by Pattern-or-Practice Actions

Pattern-or-practice actions by the Attorney General or the
EEOC are public actions analogous to private class actions. They
are brought on behalf of a class of applicants or employees,2 85 al-
lege a class-wide pattern or practice of discrimination,"8 and seek
class-wide injunctive relief and individual compensatory relief.2 87

They differ from class actions, however, in several respects. Title
VII, not rule 23, authorizes pattern-or-practice actions.28 8 In Gen-
eral Telephone Co. v. EEOC,2 89 the Supreme Court held that rule
23 does not apply to government actions on behalf of a class of
employees, whether or not it is denominated a pattern-or-practice
action. It added, however, that government actions do not have the
same preclusive effect as class actions on the claims of individual
employees. A government action bars a subsequent individual ac-
tion only to the extent that the individual has received benefits
from the government action or has waived the right to seek further
relief.29 0 Because employees usually waive their individual claims
only in exchange for relief of some kind, the preclusive effect of a
pattern-or-practice action generally depends on the participation
of employees in the relief that the action affords.

Even more readily than class actions, pattern-or-practice actions

SN See Webb v. Missouri Pac. R.R., 95 F.R.D. 357, 370-71 (E.D. Ark. 1982); Quigley v.
Braniff Airways, Inc., 85 F.R.D. 74, 75-77 (N.D. Tex. 1979); Hebert v. Monsanto Co., 18 Fair
Empl. Prac. Cas. (BNA) 99, 102 (S.D. Tex. 1976), appeal dismissed, 580 F.2d 178 (5th Cir.
1978). Cf. Wilson v. Allied Chem. Corp., 75 F.R.D. 45, 47 (E.D. Va. 1977) (prior decree does
not bar discovery before certification of class claims for violation of decree).

See General Tel. Co. v. EEOC, 446 U.S. 318, 327-29 (1980).
' See 42 U.S.C. § 2000e-6(a) (1976).
"8 See General Tel. Co. v. EEOC, 446 U.S. at 327-28 & n.10.
"See 42 U.S.C. § 2000e.6 (1976).
no 446 U.S. 318 (1980).
,,o Id. at 332-33. Restatement (Second) of Judgments § 41(e) comment d, illustration 7

(1980); Note, Res Judicata in Successive Employment Discrimination Suits, 1980 U. Ill. L.F.
1049, 1061-70, 1077-84.

A government action precludes individual claims, however, if it is brought on behalf of a
small number of individuals who do not constitute a class. Adams v. Proctor & Gamble Mfg.
Co., 30 Fair Empl. Prac. Cas. (BNA) 1228 (4th Cir. 1983) (en banc).
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may prevent certification of subsequent class actions without pre-
cluding individual actions. A pattern-or-practice action may result
in relief to so many employees that no class of employees with
common claims remains. Numerous employees with disparate
claims may nevertheless have preserved their right to seek relief in
individual actions. For instance, after entry of the nationwide con-
sent decree between the EEOC and AT&T,291 district courts re-
fused to certify class actions in a series of cases against AT&T sub-
sidiaries. 292 The courts uniformly found that any further class-wide
relief would be redundant or inconsistent with the consent decree.
Like prior class actions, however, prior pattern-or-practice actions
do not prevent certification of class actions that concern claims not
already litigated.293

. Pattern-or-practice actions preclude related class actions despite
the limited priority that Congress gave to private actions in enforc-
ing Title VII. If the Attorney General or the EEOC commences a
public action on behalf of one or more employees, the statute
grants the employees a right to intervene,2 although some courts
have not applied this right to pattern-or-practice actions.29 5 By
contrast, if an employee commences a private action, either on his
own behalf or as a class action, the Attorney General and the
EEOC can intervene only upon certification that the case is of gen-
eral public importance and then only in the discretion of the dis-
trict court.296 The legislative history of Title VII also emphasizes

fl See EEOC v. AT&T, 365 F. Supp. 1105 (E.D. Pa. 1973), modified, 506 F.2d 735 (3d
Cir. 1974).

291 See Walker v. Southwestern Bell Tel. Co., 18 Fair Empl. Prac. Cas. (BNA) 1784, 1785-
86 (N.D. Tex. 1978); Peals v. Southwestern Bell Tel. Co., 18 Fair Empl. Prac. Cas. (BNA)
1781, 1782-83 (D. Kan. 1977); Butera v. Mountain States Tel. & Tel. Co., 18 Fair Emp. Prac.
Cas. 1779, 1781 (D. Colo. 1977).

Other consent decrees have also caused courts to limit or deny certification of later class
actions. See Williams v. New Orleans S.S. Ass'n, 466 F. Supp. 662, 672 (E.D. La. 1979),
modified, 673 F.2d 742 (5th Cir. 1982); Thornberry v. Delta Air Lines, 16 Empl. Prac. Dec.
(CCH) 8294, at 5534 (N.D. Cal. 1978); Byrd v. IBEW, 18 Fair Empl. Prac. Cas. (BNA)
1280, 1285 (D. Md. 1977). Cf. Franklin v. General Elec. Co., 15 Fair Empl Prac. Cas. (BNA)
1084, 1085-86 (W.D. Va. 1977) (pendency of EEOC action requires denial of certification).

" See Mays v. Motorola, Inc., 14 Fair Empl. Prac. Cas. (BNA) 1470, 1472 (N.D. Mll.
1977).

19 42 U.S.C. §§ 2000c-5(f)(1), -6(e) (1976).
29 See C. Sullivan, M. Zimmer & R. Richards, supra note 226, at 449-53.
'" 42 U.S.C. § 2000e-5(f)(1) (1976).

[Vol. 69:11

HeinOnline -- 69 Va. L. Rev.  82 1983



Class Actions

the importance of private actions in enforcing the statute.29 7 For
these reasons, the Supreme Court may have been reluctant to hold
that government actions of their own force preclude individual ac-
tions.298 But these reasons do not apply to preclusion of subse-
quent class actions, contrary to the decisions of some lower
courts.299 Repeated class-wide litigation of similar claims furthers
neither individual participation in litigation nor efficient enforce-
ment of the statute. Like repeated class actions, class actions fol-
lowing upon pattern-or-practice actions result only in unnecessary
and potentially inconsistent litigation.

V. CONCLUSION

This article has considered a range of questions that commonly
arise in Title VII class actions: the need for certification of claims
for class-wide relief, the right of class members to receive notice
and to opt out, the proper definition of the class, and preclusion of
subsequent actions. These questions implicate diverse issues of
procedural and substantive law, but they share a common theme.
The preclusive effect of a class action should be settled as early as
possible in the litigation. The class should be certified, its scope
should be defined according to the claims of the named plaintiff
and the class, and class members should be given individual notice
and the right to opt out on claims for compensatory relief. These
steps can be taken early in the litigation only by relying on
rules-derived from the procedural and substantive law applicable
to Title VII class actions-to guide the district judge in certifying
and defining the class. These rules assure that the class is ade-
quately represented and that it is bound by the resulting judg-
ment. Although these rules are not without exceptions, they pro-
vide a structure within which the district judge can exercise
discretion in supervising representation of the class. By structuring

'1 See Rutherglen, supra note 3, at 690-96, 713-20.
2 See General Tel. Co. v. EEOC, 446 U.S. at 332-33.
' See Reed v. Arlington Hotel Co., 476 F.2d 721, 724-25 (8th Cir.), cert. denied, 414 U.S.

854 (1973); Eirhart v. Libbey-Owens-Ford Co., 89 F.R.D. 424, 429 (N.D. Inl. 1981); Black
Grievance Comm. v. Philadelphia Elec. Co., 79 F.R.D. 98, 104-06 (E.D. Pa. 1978). Cf. Dick-
erson v. United States Steel Corp., 64 F.R.D. 351, 360-61 (E.D. Pa. 1974) (in approving
consent decree, court stated that its action did not preclude private parties from seeking
additional or inconsistent relief).
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the class action to protect absent class members, these rules fur-
ther both the fairness and effectiveness of Title VII class actions.
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