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The Theory of Comparable Worth as a Remedy for
Discrimination

GEORGE RUTHERGLEN*

In the legal literature, unlike the economic literature, comparable worth
is usually advanced as a theory of liability for discrimination in employ-
ment. Comparable worth allows or requires an inference from pay dispari-
ties between jobs dominated by women and those dominated by men, to
the existence of discrimination on the basis of gender. As a matter of
statutory interpretation, the theory connects evidence of pay disparities
with violation of a statute-like Title VII of the Civil Rights Act of
1964'-that generally prohibits discrimination in employment on the basis
of gender. To use the terms common in the economic literature,2 the
theory of comparable worth connects the narrow principle of "pay equity"
with the broader principle of "gender equity." In some cities and states,
and in some foreign countries, however, pay equity has been advanced as
an independent goal of law reform.3 These legislative reforms typically
propose a separate statute or ordinance addressed specifically to pay
equity, distinct from a general prohibition against discrimination based on
gender. Such legislation requires a general evaluation of jobs and pay
increases for those employees who hold undervalued jobs.4

The voluminous literature on comparable worth, both legal and eco-
nomic, has examined the subject mainly as a theory of legal liability. It has
been analyzed as a substantive prohibition on the actions of employers,
enforced either through legal claims of discrimination or through adminis-
trative evaluations of rates of pay. In many respects, the theory can only be
analyzed in these terms because it attempts to change the ways in which
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employers set levels of compensation. Professor Friesen has analyzed this
approach by reviewing the economic studies of the gender gap in compen-
sation and the costs of correcting it.5 I would like to analyze the theory of
comparable worth, however, from a different perspective: as a remedy for
discrimination, both in the narrow sense of compensating proven victims of
discrimination, and in the broad sense of changing pervasive patterns of
gender discrimination. To evaluate fully the theory of comparable worth,
we must examine not only the discriminatory effects of existing employ-
ment practices, but also the most effective means of remedying them. This
perspective will put the strengths and weaknesses of the theory in a new
and different light.

The principal objection levelled against the theory of comparable worth
is that it would require a wholesale reevaluation of pay scales in all jobs
dominated by women. Interference with the market on this scale would
result in substantial inefficiencies, both in the costly process of evaluation
(often accompanied by litigation) and, more importantly, in the inaccurate
and inflexible bureaucratic evaluation of the comparative worth of differ-
ent jobs. Even the most sophisticated system of job evaluation cannot
reproduce the decentralized decisions about compensation made in an
efficient market. According to its critics, whose views are ably summarized
by Professor Friesen,6 applying the theory of comparable worth would
introduce many of the problems of central planning-a form of economic
organization now rejected by most of the world.

This criticism, I believe, has considerable force. It does not, however,
have much to do with the existence of discrimination. Or rather, it does so
only on strong-indeed question-begging-assumptions that existing mar-
kets are efficient and that efficient markets eliminate all forms of unjusti-
fied discrimination. Professor Friesen demonstrates that the empirical
studies reach far more equivocal conclusions.7 So do the cases on discrimi-
nation in pay. Wholesale regulation of rates of pay may be inefficient and
unwarranted, but narrower forms of regulation may sometimes be neces-
sary to remedy proven discrimination.

In Part I, I discuss cases in which courts have upheld findings of
discrimination in pay and have forced employers to compensate victims of
discrimination through class-wide awards of backpay. In Part II, I consider
the effectiveness of the theory of comparable worth as a remedy for gender
discrimination in the broad sense of reducing structural pay inequality
between men and women in employment.

5. See Friesen, supra note 2, at 33-52.
6. Id. at 52-54.
7. Id. at 51-52.
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1. REMEDIES FOR DISCRIMINATION IN PAY

Even without the theory of comparable worth, intentional discrimina-
tion in setting pay is still illegal. And, even in the absence of discrimination
in pay, other forms of discrimination still result in liability for backpay
(and, increasingly, for frontpay also). These forms of judicial interference
with pay rates set by employers are routine, yet they are not thought to
raise any of the problems that many believe to be endemic to the theory of
comparable worth. Why not?

As a preliminary matter, it is necessary to clarify what judicial interfer-
ence interferes with. It is not always rates of pay set by the general labor
market. Employers often insulate their employment practices from compe-
tition by other employers by establishing internal job markets within the
firm. Familiar devices such as seniority systems, internal promotions, fringe
benefits, and administratively established job classifications and levels of
compensation may be affected only indirectly by the prevailing prices in
external labor markets.8 The broad power of employers to set the terms
and conditions of employment leaves them free to follow the dictates of
the labor market either closely or at some distance. Ultimately, of course,
private employers will succeed or fail according to the demands of the
markets in which they participate. It does not follow, however, that their
compensation decisions are always to offer the wages, salaries, and fringe
benefits that prevail in the external labor market.

Even if external labor markets are free of discrimination, an employer
may take race or gender into account in setting compensation. When an
employer has done so, it can then be held liable under existing law for both
compensatory and prospective relief that affects rates of pay. The case that
established the current limits on the theory of comparable worth, County
of Washington v. Gunther,9 reached this result, as did Bazemore v. Friday, 0

a case that considered statistical evidence of racial discrimination in pay.
These cases do not authorize judicial regulation of compensation decisions
as broadly as they might have under the theory of comparable worth, but
they do require judges to devise remedies that address certain forms of
discrimination in pay. Remedying discrimination in pay is, in principle, no
different from remedying any other discriminatory practice. The primary
goal of such a remedy is not to minimize judicial interference with em-
ployer autonomy, but to put the victims of discrimination in the place that
they would have been in the absence of discrimination. If that requires an
evaluation of the worth of different jobs, then so be it.

8. See PETER B. DOERINGER & MICHAEL J. PIORE, INTERNAL LABOR MARKETS AND
MANPOWER ANALYSIS 64-90 (1971).

9. 452 U.S. 161 (1981) (per curiam).
10. 478 U.S. 385 (1986).
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When courts have devised such remedies, they have ended up doing
much the same thing as they would have done under the theory of
comparable worth, but on a much smaller scale. Courts have had to
analyze historical and statistical evidence of disparities in pay, often in jobs
predominantly occupied by members of one race or sex, and they have had
to make complicated calculations of the amount of backpay owed to class
members, often by resorting to statistical averages.11 Such judicial deci-
sions are based ultimately on the employer's own decisions about how
much to pay employees other than the victims of discrimination. In that
sense, the employer's control over compensation has been preserved, but,
of course, it has been preserved only in an attenuated form. The theory of
comparable worth could be said to preserve employer autonomy in an
equally attenuated form by also taking as its baseline the pay for jobs
predominantly occupied by men.

For instance, in Bazemore, the Supreme Court held that a regression
analysis could be used as evidence of racial discrimination in pay.' 2 The
plaintiff alleged that the defendant, the North Carolina Agricultural Exten-
sion Service, discriminated between white and black workers by perpetuat-
ing differences in pay that originated before the effective date of Title
VII. 13 In addition to presenting direct evidence that preexisting disparities
in pay remained uncorrected, the plaintiffs relied upon a regression analy-
sis that correlated salary with education, tenure, job title, job performance,
and race. The first four factors were those used by the Extension Service
itself to set pay. The last factor showed that the average black worker was
paid over $300 less each year than the average white worker when the
other three factors were equal.' 4 The purpose of this regression analysis,
of course, was to compare a wide range of employees with different
qualifications, including work in different jobs. If, as the Supreme Court
held, a regression analysis can be used to establish intentional discrimina-
tion on the basis of race,15 it can also be used to establish intentional
discrimination on the basis of sex.

How different is the proof necessary to establish intentional discrimina-
tion in pay from the proof required under the theory of comparable worth?
As a matter of statistical techniques and evidence, the regression equa-
tions used to prove intentional discrimination differ from those used under
the theory of comparable worth. The equations used to prove intentional
discrimination often contain variables for different job titles, which reflect

11. See Thomas J. Campbell, Regression Analysis in Title VII Cases: Minimum Standards,
Comparable Worth, and Other Issues Where Law and Statistics Meet, 36 STAN. L. REV. 1299,
1315 (1984).

12. Bazemore, 478 U.S. at 387.
13. Id. at 399 (Brennan, J., concurring).
14. Id.
15. Id. at 397-404.
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nominal differences in jobs that receive different rates of pay.16 In a
comparable worth study, however, these variables would have to be re-
placed by variables that reflect genuine differences in the work performed
in different jobs. 7 On the one hand, this substitution would make the
plaintiff's case easier to prove because the defendant would no longer have
a defense based on job titles alone. On the other hand, the plaintiff's
regression analysis would also be more difficult to conduct because the
variables for genuine differences in jobs would be more difficult to mea-
sure. Even if the defendant bore part of the burden on the issue of genuine
differences in jobs, the plaintiff would still have to show some similarity in
the jobs being compared. For example, the theory of comparable worth
would not support a claim that nurses are entitled to the same pay as
doctors based solely on proof that most nurses are women and most
doctors are men.

As a matter of legal doctrine, proof of intentional discrimination differs
from proof under the theory of comparable worth because it requires
something more than proof of simple disparities in pay. This, at least, was
the suggestion of the Supreme Court in County of Washington v. Gunther. 18

In Gunther, the court reasoned that the Bennett Amendment 19-a techni-
cal provision in Title VII intended to harmonize it with the Equal Pay
Act°-requires plaintiffs who allege gender-based discrimination in pay to
prove intentional discrimination;21 they cannot rely upon the theory of
disparate impact.22 Neither this holding, nor the Bennett Amendment
itself, applies to plaintiffs who allege racial discrimination in pay, as did
the plaintiffs in Bazemore v. Friday. Both Gunther and the Bennett Amend-
ment are explicitly limited to claims of gender discrimination. Neverthe-
less, claims of racial discrimination in pay have been treated just like
claims of gender discrimination. They have succeeded only when the
plaintiff has proved intentional discrimination, even though proof of dis-
criminatory effects would, in theory, be sufficient. In Bazemore v. Friday,
the seemingly heavier burden of proving intentional discrimination ap-
pears to have been met by the history of de jure segregation by the
Extension Service.23 In other cases, it might be met by any of a number of
forms of different evidence, from intentional discrimination in hiring and

16. See, e.g., id. at 398; see also Walter Fogel, Class Pay Discrimination and Multiple
Regression Proofs, 65 NEB. L. REV. 289, 313-21 (1986) (arguing that a job level variable must
be included in regression analysis in the absence of direct evidence of discrimination in
setting pay for different jobs).

17. See AARON & LOUGY, supra note 3, at 24-36.
18. 452 U.S. at 166, 170, 181.
19. 42 U.S.C. § 2000e-2(h) (Supp. 1992).
20. 29 U.S.C. § 206(d) (1988).
21. Gunther, 452 U.S. at 170-71.
22. Id.
23. Bazemore, 478 U.S. at 390 (Brennan, J., concurring).
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promotions21 to direct evidence that gender was taken into account in
setting salaries.25

The theory of comparable worth does not require any such additional
evidence. Under the theory of disparate impact, recently strengthened by
the Civil Rights Act of 1991,26 the plaintiff need only prove that neutral
employment practices resulted in a discriminatory effect; the plaintiff need
not prove discriminatory intent. Even under the amended civil rights act,
however, the theory of comparable worth requires something more than
proof of a simple disparity in pay. A plaintiff who establishes that the pay
for jobs dominated by women is less than the pay for jobs dominated by
men would still have to establish some causal connection between a
particular employment practice and the disparity in pay.2 7 Several different
employment practices may cause such a disparity in pay, ranging from the
employer's selection procedures to its methods of setting pay for different
jobs. If the plaintiff chooses the former alternative, an action challenging
discrimination in pay is transformed into one challenging selection proce-
dures. If the plaintiff chooses the latter alternative-the employer's gen-
eral method of setting pay-the employer's justification will also focus the
case on selection procedures. The employer can defend its pay scales only
by proving that they are "job related for the position in question and
consistent with business necessity.",28 A rate of pay can be shown to be job
related and consistent with business necessity only by examining the qualifi-
cations for the job. Not surprisingly, the structure of proof ends up looking
like the existing methods of proving pay discrimination in "substantially
equal" jobs under the Equal Pay Act.2 9

These elements of the theory of disparate impact-either proof of
disparate impact by the plaintiff or proof of job relationship by the defen-
dant-reveal that this general theory was designed to challenge qualifica-
tions for employment, not rates of pay. 30 Disparate impact analysis is thus
ill-suited to the narrower theory of comparable worth. The virtually com-
plete absence of cases finding racial discrimination in pay under the theory
of disparate impact demonstrates this to be so. Under Gunther, the Ben-
nett Amendment stands in the way of the theory of disparate impact as
applied to claims of gender discrimination, but neither that case nor the

24. See Segar v. Smith, 738 F.2d 1249, 1260 (D.C. Cir. 1984).
25. See Sobel v. Yeshiva Univ., 839 F.2d 18, 28-29 (2d Cir. 1988); Gibbs v. Pierce County

Law Enforcement Support Agency, 785 F.2d 1396, 1401-02 (9th Cir. 1986).
26. 42 U.S.C. § 2000e-2(k) (Supp. 1992).
27. Id. § 2000e-2(k)(1)(A)(i).
28. Id.
29. See Shultz v. Wheaton Glass Co., 421 F.2d 259, 265 (3d Cir.), cert. denied, 398 U.S. 905

(1970).
30. The leading cases on the theory of disparate impact are concerned only with qualifica-

tions for employment. See Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975); Griggs v.
Duke Power Co., 401 U.S. 424 (1971).
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amendment apply to claims of discrimination on the basis of race. Instead,
it is the conceptual mismatch between the theory of comparable worth and
the theory of disparate impact that has hindered development of a theory
of discriminatory effects based solely on the disparity in pay between jobs
dominated by women and those dominated by men. The gap between
these two theories must be filled by additional evidence of discrimination.
Further evidence, typically of some form of discrimination in hiring or
promotions, must be added to establish a violation of Title VII; a topic
that I will return to in Part II of this article.

Disparities in pay also figure in the exclusively remedial phases of a
lawsuit. If an employer has been found guilty of discrimination, whether or
not it concerns discrimination in pay, the victims of discrimination are
entitled to be made whole. After a finding of discrimination, there is a
strong presumption in favor of an award of backpay. Such an award
"should be denied only for reasons which, if applied generally, would not
frustrate the central statutory purpose of eradicating discrimination through-
out the economy and making persons whole for injuries suffered through
past discrimination."'" This deceptively simple principle has required courts
to make extremely complex calculations, especially in class actions, of the
amount of backpay owed to proven victims of discrimination.

To avoid what the Fifth Circuit has called "a quagmire of hypothetical
judgment, ' 3 2 courts have often used statistical techniques-although sel-
dom as sophisticated as those used in Bazemore-to approximate the
backpay recoverable by members of the plaintiff class.33 These statistics
estimate the pay that members of the class were likely to have received in
the absence of discrimination, just as regressions on the issue of liability
estimate the pay for different jobs in the absence of discrimination. Depend-
ing upon the particular form of discrimination in which the employer was
engaged, the regression analysis used to determine backpay may take into
account the qualifications, vacancy rates, and pay for a wide variety of jobs.
These factors differ only in degree, not in kind, from the statistical evi-
dence that might be used under the theory of comparable worth. For
instance, in Segar v. Smith, a4 the D.C. Circuit used regression analyses both
to establish discrimination in hiring and promotions and to compute the
amount of backpay owed to the class.3" Again, the only difference between
the regressions applied in Segar and the regressions used to support a
claim of comparable worth is that variables for different job titles would
have to be replaced by variables for different job characteristics.

31. Albemarle, 422 U.S. at 421.
32. Pettway v. American Cast Iron Pipe Co., 494 F.2d 211, 261 (5th Cir. 1974).
33. See Jean Manning, Multiple Regression Analysis: A Statistical Approach to Assessing and

Correcting Salary Inequity, 1982 U. ILL. L. REV. 449, 450-59.
34. 738 F.2d 1249 (D.C. Cir. 1984).
35. Id. at 1274, 1280, 1290-91.
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Judicial intervention into an employer's business is more easily justified
in the remedial phase of a lawsuit than in the liability phase. After an
employer has been found liable for discrimination, there is a strong pre-
sumption in favor of compensatory relief. The employer can be forced to
carry the burden of proving that a compensatory remedy should be de-
nied.3 6 Under existing law, however, doubts cannot be resolved against an
employer until discrimination has been found.3 7 The theory of comparable
worth is directed at the existence of liability and, thus, poses a greater
threat of judicial intervention than even the most complex awards of
backpay. Under the theory of comparable worth, courts would more fre-
quently evaluate different jobs and use these evaluations to impose liability
upon employers. They would not be limited to devising remedies in the far
narrower class of cases in which they have found discrimination under
other theories of liability.

For these reasons, the whole controversy over comparable worth can be
framed as a dispute over the magnitude of the plaintiffs burden of proving
discrimination. Under existing law, the plaintiff must do more than show a
disparity in pay in similar jobs that differ only in that some are held
predominantly by women while others are held predominantly by men.38

The plaintiff must prove some form of intentional discrimination. Neverthe-
less, the use of statistics to prove intentional discrimination and to com-
pute awards of backpay obscures this apparently sharp distinction. Courts
have used the same evidence of disparities in pay that would figure in the
theory of comparable worth, but they have not used them exclusively to
impose liability upon employers. The question of what further evidence is
necessary to establish intentional discrimination in pay has no definite
answer. Nor is it clear that the theory of comparable worth could provide
one. To the extent that the theory of comparable worth is based upon the
more general theory of disparate impact, it also requires an examination of

the jobs in which women and men are concentrated. This examination, in
turn, leads to the further question of why men and women are often
segregated in different jobs. It is to that question that I now turn.

II. REMEDIES FOR JOB SEGREGATION

The theory of comparable worth presupposes that men and women are
segregated into jobs predominately held by members of one sex. Studies of
sexual segregation in employment have shown that this form of segregation
is, in fact, more widespread and more severe than racial discrimination. As

36. See 42 U.S.C. § 2000e-5(g)(2)(B) (Supp. 1992); International Bd. of Teamsters v.

United States, 431 U.S. 324, 362 (1977).
37. The burden of persuasion on the issue of intentional discrimination remains always

with the plaintiff. 42 U.S.C. § 2000e-2(m) (Supp. 1992); see, e.g., St. Mary's Honor Ctr. v.

Hicks, 113 S. Ct. 2742, 2749 (1993).

38. AFSCME v. Washington, 770 F.2d 1401, 1407 (9th Cir. 1985).
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occupations are more narrowly defined-from white-collar and office worker
to professional and secretary-the degree of segregation increases.39 Only
in recent years, as women have moved into fields traditionally dominated
by men, both in education and employment, has the degree of segregation
begun to decrease. Indeed, as I interpret Professor Friesen's review of the
theoretical explanations of the wage gap, almost all of the theories predict
a high degree of occupational segregation between men and women. n

This presupposition of the theory of comparable worth cannot be doubted.
What can be doubted is whether a theory of discrimination in pay can

remedy segregation in employment. On the contrary, eliminating the dispari-
ties in pay between jobs dominated by women and jobs dominated by men
would perpetuate occupational segregation. Moreover, it would do so
without acknowledging that men and women may choose different occupa-
tions for reasons unrelated to any discrimination by the employer. Profes-
sor Friesen properly emphasizes these side effects of the theory of
comparable worth.41 Since the theory eliminates disparities in pay by
raising the pay in jobs dominated by women, it makes those jobs more
attractive. Although raising pay might attract men to jobs formerly domi-
nated by women, it might also allow the forces that resulted in occupa-
tional segregation in the first place to operate more effectively. Women
might have less incentive to depart from traditional stereotypes that con-
signed them to such occupations as nurses and secretaries. At best, the
effects on occupational segregation are ambiguous and undetermined. At
worst, they are unwanted and undesirable. If occupational segregation is
the problem, the theory of comparable worth is not the solution.

Occupational segregation is better attacked directly through a variety of
different means: by attacking discrimination in promotions, hiring, and
education, by eliminating sexual harassment, by protecting pregnant women
from discrimination, and by sponsoring programs of affirmative action that
encourage women to enter occupations formerly closed to them. If discrimi-
nation is found in the terms and conditions of employment, it can be
remedied, as we have seen, through awards of backpay.42 If an employer
intentionally discriminates in setting rates of pay, that form of discrimina-
tion can be itself the subject of a separate claim.

What is hard to support using any of the prevailing theories of discrimina-
tion is how an employer's decision to offer market rates of compensation
constitutes illegal discrimination. If the employer has discriminated in
assigning women and men to different jobs in its work force, that can be
attacked either by claiming intentional discrimination or by applying the

39. NATIONAL RESEARCH COUNCIL, WOMEN'S WORK, MEN'S WORK: SEX SEGREGATION
ON THE JOB 19-25 (B. Reskin & H. Hartmann eds., 1986).

40. See generally Friesen, supra note 2.
41. Id. at 37-43.
42. See supra text accompanying note 31.
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theory of disparate impact. Likewise, an employer cannot pay women less
simply because discrimination prevails in the market. There is no cost
justification defense to intentional discrimination under Title VII.4 3 Con-
versely, an employer that does not discriminate in any of these ways

remains free to respect the preferences of men and women for different

jobs. Of course, it is conceivable that an employer might follow otherwise

neutral market prices for labor or some other neutral system of compensa-
tion out of a misogynous desire to pay less to its female employees. It is

conceivable, but implausible. It is hard to believe that an employer could

follow such a misogynous policy without illegally segregating its female

employees into lower paying jobs. Otherwise it would be forced to deviate
from whatever seemingly neutral standards it had adopted in paying women

in those jobs in which they were integrated with men. Any such deviation
would itself amount to intentional discrimination and violate existing law.

The need for a theory of comparable worth depends upon the existence

of discrimination that cannot be remedied by other means. The search for
an unjustified disparate impact on pay, as we have seen, returns inevitably
to an analysis of hiring and promotion practices.44 Existing law provides a

remedy to women who were shunted into lower paying occupations, but

only by attacking discriminatory selection procedures, for instance, under
the theory of disparate impact. In a roundabout way, the theory of compa-
rable worth would have the same effect. It would allow women who are the
victims of occupational segregation to recover backpay (and frontpay),
without attacking the practices that made them victims of discrimination in
the first place. The theory of comparable worth can be justified only when
a direct attack on occupational segregation is impossible.

Only one-albeit large-class of women remains unable to make claims

of discrimination in job assignments: women who are locked into their jobs

by past discriminatory practices. These women were denied access to
better paying jobs early in their careers and committed themselves to lower
paying occupations, either because they did not or could not obtain the

qualifications for a better job or because they have now made significant
investments in training and experience in lower paying jobs. As a technical
matter, the claims of these women might be callously dismissed because

they are barred by the statute of limitations. They are victims of discrimina-
tion-"merely an unfortunate event in history which has no present legal
consequences."45 This response may be sufficient as a matter of existing
law, but it justifies a complete denial of reparations only if these women
had an opportunity to challenge the forms of discrimination that forced
them into lower paying jobs.

43. City of Los Angeles Dep't of Water & Power v. Manhart, 435 U.S. 702, 716 (1978).

44. See supra text accompanying notes 27-28.

45. United Airlines, Inc. v. Evans, 431 U.S. 553, 558 (1977).
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Casting the argument for the theory of comparable worth as one for
reparations reveals how distantly it is related to general prohibitions
against discrimination. The strongest arguments for the theory of compa-
rable worth are not grounded in the need to prevent present or continuing
discrimination; they are, instead, based on the need to compensate long-
standing victims of past discrimination. The theory of comparable worth,
therefore, requires a separate justification and, like most forms of affirma-
tive action, separate adoption or enactment. Pay increases for victims of
past discrimination have a stronger resemblance to programs of affirmative
action than to remedies for present or continuing forms of discrimination.
For women who cannot move to new occupations, increasing the pay that
they receive in their present jobs may be the only way to compensate them
for discrimination that may have occurred long ago. If so, the theory of
comparable worth might be worth pursuing as a program of compensation
for women who entered the work force before the enactment of Title VII.

Just as the scope of the theory of comparable worth would have to be
altered under this interpretation, so too would the measure of its effective-
ness. It would have to be compared to programs that would benefit the
same group of workers, such as affirmative action in training or promo-
tions, or to compensation through enhanced Social Security benefits.46 On
the one hand, the cost of computing comparable pay, according to some
measure of past discrimination, might overwhelm the benefits awarded to
victims of discrimination. We have already seen that the difficulty of
computing ordinary backpay awards often leads to intractable difficulties.4 7

On the other hand, unlike a general theory of comparable worth, a narrow
system of compensation would affect only the pay of a constantly shrinking
group of workers. Women who did enter, or could have entered, the work
force before 1965 are now at least in their late forties. The inefficiencies
caused by compensating this group of workers would not result from
bureaucratic methods of setting pay, but from the costs of administering a
large scale program of redistribution. A narrower program might also have
less political appeal because it would not benefit a broad constituency of
women workers, and it would have to compete with similar proposals to
benefit other victims of past discrimination. Nevertheless, a debate over
the theory of comparable worth on these terms would at least be address-
ing the right issues.

CONCLUSION

The justification for the theory of comparable worth increases as its
scope is narrowed from a general claim for discrimination in pay to a

46. The Supreme Court has upheld gender classifications on this basis. See, e.g., Califano
v. Webster, 430 U.S. 313, 317 (1977) (per curiam); Kahn v. Shevin, 416 U.S. 351, 353 (1974).

47. See supra text accompanying notes 31-35.
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limited form of compensation for past segregation in employment. Continu-
ing occupational segregation on the basis of gender can be more directly,
and more effectively, addressed by other means. Instead of a failed theory

of general discrimination, the theory of comparable worth might be better

interpreted as one among several remedies for past injustices. Even in this

form, however, it raises questions about how best to remedy persistent
forms of discrimination. Ultimately, the legal theory of comparable worth

must compete, not with methods of compensation determined by the

market, but with other remedies for discrimination in employment.
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