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FUTURE CLAIMS IN MASS TORT CASES:
DETERRENCE, COMPENSATION, AND NECESSITY

George Rutherglen*

F UTURE claimants have been, until recently, the neglected
stepchildren of mass tort litigation. Without actual claims

themselves, and often without separate representation, they have
had their claims systematically devalued and exploited by other
parties more prominently represented before the court and in set-
tlement negotiations. Academic commentary, and now judicial de-
cisions, have protected future claimants from the excesses of what
might justifiably be condemned as "litigation without representa-
tion."' But in restoring to future claimants the procedural rights to
which they are otherwise entitled, the current trend in protecting
their interests may well leave them worse off-and the rest of us
also.

This last point I take to be fundamental to Professor David
Rosenberg's recent work on mass torts, which emphasizes deter-
rence as the single, overriding goal of mass tort litigation, to the
nearly complete exclusion of compensation. Compensation counts,
in his view, only as it leads to optimal deterrence.2 Reducing com-
pensation to an instrumental value allows him to minimize the pro-
cedural protections that would otherwise be provided to future
claimants If followed out to its logical conclusion, Professor
Rosenberg's proposal has radical implications beyond the situation
of future claimants. All absent class members might see their enti-
tlement to individual participation and compensation in the class
action diminished because protecting these rights would not serve
the fundamental purpose of deterring wrongdoing. Rethinking

O.M. Vicars Professor of Law and Earle K. Shawe Professor of Employment Law,

University of Virginia School of Law.
'See Samuel Issacharoff, Governance and Legitimacy in the Law of Class Actions,

1999 Sup. Ct. Rev. 337, 342-57 (discussing abuses of class actions certified for settle-
ment only).
2 David Rosenberg, Decoupling Deterrence and Compensation Functions in Mass

Tort Class Actions for Future Loss, 88 Va. L. Rev. 1871, 1890-91 (2002) (criticizing
courts and commentators for being "prepared to sacrifice optimal deterrence for
merely compensating loss from unreasonable risk").

-'Id. at 1908-15.
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mass tort litigation along these lines would require a reallocation of
underlying property rights and corresponding procedural protec-
tions.

Defenders of the rights of future claimants might find these steps
to be too drastic and too dismissive of the many problems that
have arisen in representation of absent class members.! Yet, fas-
tidious concern with the rights of future claimants might leave most
of them worse off than a system of less precise but more effective
remedies. This Essay will seek to document this point from three
different perspectives: the deterrence perspective of Professor
Rosenberg; the compensatory perspective implicitly assumed by
defenders of the rights of future claimants; and the perspective of
necessity that justifies mandatory class actions under existing law.
Each of these perspectives will be taken up in successive Parts of
this Essay.

I. DETERRENCE

Professor Rosenberg cuts the Gordian Knot of compensating fu-
ture claimants by a single-minded focus on deterrence as the goal
of mass tort cases.' All the problems of actually compensating
claimants, whether present or future, are either presumed to be
solved by the operation of an efficient market in tort claims or
postponed for resolution by a claims facility established by any re-
sulting settlement or judgment.6 To defenders of future claimants'
rights, these assumptions might appear simply to beg the question:
to assume away most of the disputed issues that surround litigation
over future claims.

So far as it goes, this objection carries some weight. The recent
decisions of the Supreme Court restricting settlement class actions
and mandatory class actions, particularly as they include future
claimants, emphasize the unfairness of lumping together class
members with very different claims-for different injuries, matur-

4 E.g., Brian Wolfman & Alan B. Morrison, Representing the Unrepresented in
Class Actions Seeking Monetary Relief, 71 N.Y.U. L. Rev. 439, 477-507 (1996) (sug-
gesting various reforms of class action practice to protect future class members).5 Rosenberg, supra note 2, at 1890-91.

6 Id. at 1896-1900.
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ing at different times, and of different value.' In the absence of
subclasses confined to their claims alone, future claimants are
likely to receive lower recoveries than claimants with more imme-
diate and more apparent injuries. Similar arguments have been
widely advanced in the law review literature.' These concerns are
almost wholly distributive, based on the diminished procedural
rights of future claimants and the diminished recoveries that they
are likely to receive as a result. In almost a zero-sum fashion, the
losses to future claimants are treated as gains to present claimants
(and their attorneys), who can exploit the vulnerable position of fu-
ture claimants for their own benefit.

Deterrence enters into these concerns only if this competition
between claimants is negative sum, and in particular, if the class at-
torneys can engage mn a kind of reverse auction, where they obtain
the defendant's support for their role as class representative by re-
ducing any recovery that can be obtained against the defendant.9 If
compromising the interests of future claimants reduces the defen-
dant's overall exposure to liability, it also reduces the deterrent ef-
fect of mass tort litigation. Whether it does so, however, depends
upon how skillfully the class attorneys exploit their control over fu-
ture claims. What appears to be outrageous expropriation of the
rights of future claimants under existing law looks quite different
from the perspective of achieving optimal deterrence. Professor
Rosenberg's "modest proposal" to concentrate control over all
claims in the hands of the class attorneys strengthens their position
by giving them the same degree of cost internalization on the plain-
tiff side of mass tort cases as defendants already possess on their
side.

7 Ortiz v. Fibreboard Corp., 527 U.S. 815, 854-58 (1999) (criticizing settlement for
unfairness among class members); Amchem Prods. v. Windsor, 521 U.S. 591, 625-27
(1997) (requiring settlement to provide structural assurance of fairness for diverse
group affected).

"E.g., Susan P. Koniak, Feasting While the Widow Weeps: Georgine v. Amchem
Products, Inc., 80 Cornell L. Rev. 1045, 1064-78 (1995) (arguing that class attorneys
negotiated better terms for clients than for the class); Wolfman & Morrison, supra
note 4, at 451-56 (arguing that future claimants receive far less compensation for their
injuries because of inflation and their inability to accurately assess whether class
treatment is a sensible option).

9 Bruce Hay & David Rosenberg, "Sweetheart" and "Blackmail" Settlements in
Class Actions: Reality and Remedy, 75 Notre Dame L. Rev. 1377,1389-91 (2000).
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Nevertheless, a focus on deterrence alone does not eliminate all
problems in devising the appropriate level of liability or the proce-
dures for ascertaining it. Wholly apart from distributing an aggre-
gate award among all claimants and their attorneys, it is still neces-
sary to determine the magnitude of this award in the first place.
This task alone can be complicated enough, as the literature on
remedies generally, and punitive damages in particular, amply il-
lustrates."l Formulating procedures that are likely to yield an ap-
propriate level of deterrence is no simple matter. What Professor
Rosenberg makes clear is that even this limited goal will be com-
promised by insisting, largely for reasons of compensation, that
class members have many of the rights in class actions that they en-
joy in individual actions."

Future claimants are unique among class members only in pre-
senting this choice in particularly stark terms. Giving them en-
hanced procedural rights might disable the defendant from profit-
ing at their expense, but at the cost of allowing the defendant to
pursue a divide-and-conquer strategy that aims to defeat any form
of class action by exploiting conflicts among class members. Pro-
tecting the procedural rights of future claimants always comes at
some cost, not just to the other parties who might profit at their
expense, but to the goals of deterrence, and as discussed in the next
Part, to the interests of the future claimants themselves.

Nevertheless, Professor Rosenberg's proposal still depends on
strong assumptions about the existence of a liquid market for tort
claims, or alternatively, on the feasibility of an insurance fund to
compensate future claimants.'2 These assumptions may be open to
dispute, especially on the evidence available in any concrete case.
They presume that the overall value of claims can be approximated
with some degree of certainty and that there is some upper limit on
the number of claims, at least enough to determine whether all
claims are likely to be compensated, either from the defendant's
assets or from a pool of insurance funds. Yet both the value and
number of claims are likely to change as the mass tort case pro-

'0 E.g., A. Mitchell Polinsky & Steven Shavell, Punitive Damages: An Economic

Analysis, 111 Harv. L. Rev. 869, 904-48 (1998) (discussing implementation of punitive
damages principles to achieve optimal deterrence)." Rosenberg, supra note 2, at 1908-15.

12 Id. at 1883-88.

1992 [Vol. 88:1989

HeinOnline -- 88 Va. L. Rev. 1992 2002



Future Claims in Mass Tort Cases

ceeds. Professor Francis McGovern, in particular, has emphasized
this point, by calling attention both to the "maturity" of mass tort
claims and to the "inflation" in the number of claims." These ob-
servations are especially true of future claims. Both the average
amount of each claim might increase with time-as the conse-
quences of exposure to a toxic substance become more apparent-
and the number of claims themselves might increase-as the suc-
cess of present claimants in actually obtaining a recovery becomes
more apparent.

Even from a purely deterrent point of view, this uncertainty cre-
ates difficulties in setting liability at the optimal amount to prevent
future wrongdoing. Without some sense of the total cost of the de-
fendant's tortious acts, it is impossible to determine the amount of
damages that is both high enough to deter similar acts in the future
and low enough to avoid deterring related, but beneficial, conduct.
These issues have been thoroughly explored in the analysis of puni-
tive damages.14 The fundamental uncertainty over the external costs
of the defendant's behavior is not diminished by moving from a com-
pensatory to a deterrent perspective. To be sure, the information
needed about the total amount of loss is less than the information
needed to divide the loss among claimants. Yet it still must be suf-
ficient to transform the uncertainty over liability into a manageable
risk that could be spread through a market for claims or through
some form of insurance." Otherwise, Professor Rosenberg's assump-
tions do not hold and the conclusion that aggregate liability can be
suitably approximated must be established by other means.

The question of what those means might be quickly leads back
to variations on the theme of mass tort procedures. Waiting for an
appropriate sample of claims to be litigated or settled, or creating
such a sample from the claims of class members, are the two most

"See Francis E. McGovern, Resolving Mature Mass Tort Litigation, 69 B.U. L.

Rev. 659, 688-91 (1989) (discussing the problems associated with mass tort claims
where the publicity associated with the action and the withdrawal of products can
generate an overabundance of plaintiffs including a number of false positives).

'4 See, e.g., Robert D. Cooter, Punitive Damages for Deterrence: When and How
Much?, 40 Ala. L. Rev. 1143, 1175-92 (1989) (discussing the relationship between pu-
nitive damages and optimal deterrence); Polinsky & Shavell, supra note 10, at 896-
900 (same).

'" Kenneth S. Abraham, Environmental Liability and the Limits of Insurance, 88
Colum. L. Rev. 942, 945-49 (1988).
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commonly discussed alternatives. 6 Other procedures could no doubt
be devised, but they all depend upon an analogy to litigation, such
as various forms of alternative dispute resolution, or an approxima-
tion of its results, as in insurance claims adjustment. All of the plau-
sible means for determining overall liability require first an ap-
proximation and then a summation of liability on individual claims.
No mass tort case seems to come with a figure for total liability at-
tached. Any such figure must be built up from individual claims,
rather than broken down from an assessment of overall losses.
Even in cases in which the defendant's net assets and insurance
coverage create a ceiling on total recovery, the form that a mass
tort case takes depends upon whether this figure exceeds the likely
recovery of individual claimants. If there is a ceiling, then a reor-
ganization in bankruptcy or a mandatory class action may be the
appropriate procedure. If not, as the United States Supreme Court
has held in Ortiz v. Fibreboard Corp." and Amchem Products v.
Windsor,8 then opt-out class actions or ordinary individual actions
remain the preferred procedures.19

Even from a deterrence perspective, some knowledge of the num-
ber and value of individual claims appears to be necessary. No pro-
posal for handling mass torts will work in the presence of radical
uncertainty. The procedures in mass tort cases must therefore be
devised to force this information forward, particularly if these cases
involve future claimants. While it may not be necessary to force the
future claimants themselves to come forward, information about
their claims appears to be indispensable to determining overall li-
ability. One virtue of the existing procedures is that they accom-
plish this objective, even if they do so by overemphasizing the

16 E.g., Kenneth S. Abraham & Glen 0. Robinson, Aggregative Valuation of Mass

Tort Claims, 53 Law & Contemp. Probs. 137 (1990) (proposing the aggregative valua-
tion of claims at trial); David Rosenberg, The Causal Connection in Mass Tort Expo-
sure Cases: A "Public Law" Vision of the Tort System, 97 Harv. L. Rev. 849 (1984)
(arguing that mass exposure cases are best settled on an aggregate basis); Laurens
Walker & John Monahan, Sampling Damages, 83 Iowa L. Rev. 545 (1998) (arguing
that mass torts can be resolved by randomly sampling damages); Laurens Walker &
John Monahan, Sampling Liability, 85 Va. L. Rev. 329 (1999) (discussing the use of
sampling to determine exposure, harm, and other elements of liability).57 U.S. 815 (1999).

18521 U.S. 591 (1997).
Ortiz, 527 U.S. at 838-48; Amchem, 521 U.S. at 619-28.

HeinOnline -- 88 Va. L. Rev. 1994 2002



Future Claims in Mass Tort Cases

compensatory goals of mass tort cases, as discussed in the next
Part.

II. COMPENSATION

The attraction of the compensatory perspective on mass torts
derives from a fundamental paradox in the law of class actions: The
absent class members own the claims that are brought on their be-
half, but they have little, if any, control over those claims.2 Com-
pensation is the least that can be done for them in exchange for
seizing control over their claims. Otherwise they would be left with
nothing to show for their substantive rights to ownership of their
claims or their rights to be heard under the Due Process Clause.21 It
is hardly an exaggeration to say that they are entitled to just com-
pensation when these rights are taken away from them. A deter-
rence perspective, like Professor Rosenberg's, cannot give the right
to compensation the same priority that it has under existing law.
Such proposals inevitably redefine the substantive rights that
claimants initially possess, so that they have a right only to limited
recoveries for scheduled injuries as under a worker's compensation
or no-fault insurance scheme. By sacrificing the compensatory pur-
pose of mass tort actions, deterrence proposals require a radical re-
structuring of the underlying substantive rights now protected by
the tort system.

Despite the criticisms of such proposals, they do serve to illumi-
nate the commitment that existing law makes to compensation. Yet
this commitment is so strong that it is often self-defeating. To take
only the most prominent example, the right to notice and to opt
out has remained at the center of class action litigation for the last
three decades, from Eisen v. Carlisle & Jacquelin' to Ortiz and
Amchem. Seemingly arcane disputes over the scope of class actions
and the subdivision of Rule 23(b) under which they should be certi-
fied' really concern the fundamental question whether class mem-
bers have the right to opt out and to seek full compensation in in-
dividual actions. This question is often resolved, as it was in Eisen,

20 Ortiz, 527 U.S. at 847-48 (discussing the procedural protections that class mem-

bers receive because they do not actively participate in presenting their claims).2 U.S. Const. amend. V; U.S. Const. amend. XIV, § 1.

2'417 U.S. 156,173 (1974).
'Fed. R. Civ. P. 23(b).
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without regard to whether class members have a realistic possibility
of pursuing an individual action and recovering anything at all.24

Class members often fare no better when the adequacy of their
recoveries is placed directly in issue, as it is in review and approval
of settlements under Rule 23(e).' They often receive less generous
recoveries than the named plaintiffs and the class attorneys, whose
fees often take a disproportionate share of the total monetary re-
covery from the defendant.26 Moreover, the same factors that make
it difficult for class members to maintain individual actions-
chiefly, the small value of claims relative to the costs of litigation-
also prevent them from effectively objecting to settlements that are
unfavorable to their claims.27 Future claimants, of course, present
these problems in extreme form. They may not know that they
have a claim, let alone what its likely value is, and by the time they
finally gain this information, it is usually too late. The class action
may have long since concluded, and their claims for recovery out-
side the class action might be barred. Even if they can bring indi-
vidual actions, the defendant's assets might be so depleted by the
recoveries of other class members that they receive little or noth-
ing. Certainly for future claimants, the right to compensation in
class actions is more often honored in the breach than in the obser-
vance.

Paradoxically, insurance proposals inspired by the deterrence
perspective often do a better job of compensating class members
than a rigid insistence on observing individual rights. The latter
turn out to be much easier to observe in form than in substance.
Compensation in an insurance model substitutes an approximate
recovery with reduced costs of litigation for an attempt at a precise
adjudication and valuation of individual claims. These models ag-
gregate claims with similar characteristics and assign an average re-
covery for all claims within the group, however broadly or nar-
rowly defined.' This process permits the costs of valuation to be

24Eisen, 417 U.S. at 175-76.

Fed. R. Civ. P. 23(e).
Susan P. Koniak & George M. Cohen, Under Cloak of Settlement, 82 Va. L. Rev.

1051, 1061 (1996).
27See id. at 1102-15 (discussing problems that absent class members face in moni-

toring the adequacy of settlements).
'8 Rosenberg, supra note 2, at 1885-88.
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spread over many claims, much as in class actions generally. Con-
sideration of the details of what happened to each plaintiff must be
subordinated to the features of each claim that yield valuations de-
pendent upon past recoveries and settlements. The special circum-
stances that make one plaintiff's claim worth more or less than the
average must be ignored; otherwise the savings from group valua-
tion will be lost.

It is these losses that cause concern to advocates of the rights of
individual class members.29 In substantive terms, the right to sue
confers the opportunity for a claimant to obtain a greater than av-
erage recovery.' In procedural terms, it takes the form of the right
to opt out and to sue individually (or perhaps in a rare case, to take
a larger role in the class action).31 Attorneys who represent individ-
ual class members, of course, are more than happy to assert these
rights. As the rights of their clients increase, so do their opportuni-
ties to earn fees for asserting those rights. Unrepresented class
members have no such advocates, so that litigation over their rights
often turns into disputes between the class attorney and attorneys
for other class members, arguing over the power to control the
claims of unrepresented class members and to obtain attorney's
fees. 2 No matter how unsavory such disputes may seem, they are a
direct consequence of increasing the procedural rights of absent
class members. Protecting the latter's individual rights inevitably
gives power to their individual attorneys. An insurance compensa-
tion scheme tries to short circuit this process by either inducing or
requiring absent class members to give up their procedural rights.

In exchange for losing control over their claims, future claimants
should receive a right to compensation that is of greater net pre-
sent value to them than the claim itself. Whether they actually do,
however, is another question. Future claimants are in a particularly
bad position to evaluate this trade-off since the extent and nature

2 See supra note 8.

3 See Rosenberg, supra note 2, at 1887-88.See Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 812-13 (1985) (describing the

function of the right to opt out).
3 2See John C. Coffee, Jr., Understanding the Plaintiff's Attorney: The Implications

of Economic Theory for Private Enforcement of Law Through Class and Derivative
Actions, 86 Colum. L. Rev. 669, 724-26 (1986) (discussing alternative fee structures
that would discourage collusion among attorneys and provide incentives not to bring
frivolous lawsuits, and the problems associated with them).
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of their injuries remain uncertain. Workers exposed to asbestos, for
instance, do not know whether they will suffer from mesothelioma
or from moderate impairments like lung plaques.33 The extent of
their ignorance raises doubts about any mechanism by which they
would simply sell their claims to the highest bidder. An exchange
of claims for insurance coverage seems far more plausible since it
resembles ordinary decisions in everyday life about the purchase or
selection of insurance policies. Yet it, too, requires an assessment
of overall levels of future risk resulting from past exposure, an as-
sessment that only experts may be confident in making.

These problems of valuation also affect the exercise of proce-
dural rights by future claimants. The prospect of future litigation
and its costs and benefits are unfamiliar to most people, creating
problems for future claimants in adequately monitoring their indi-
vidual attorneys. The risk of exploitation of future claimants may
not be reduced, but increased, by giving them rights to opt out and
to sue individually. Their individual attorneys might exploit these
rights to increase the share of any recovery that goes towards at-
torney's fees. It is perhaps an obvious point, but one worth reem-
phasizing: agency costs are not necessarily reduced by changing the
agent from the attorney for the class to the attorney for the indi-
vidual class member. It follows that increasing the procedural
rights of future claimants may not be part of the solution, but part
of the problem, in mass tort cases.

This insight can be found in the class action decisions, as early as
the seminal case on the rights of absent class members, Mullane v.
Central Hanover Bank & Trust Co. ' Although it was not directly
concerned with a formally certified class action, that case dealt with
a New York statute that consolidated all claims against trustees of
a pooled trust, which combined the assets of many smaller trusts.35

There were many claimants whose rights were affected by the deci-
sion, the best known being claimants whose names and addresses
were known to the trustees and who were therefore entitled to in-
dividual notice.36 The rights of other claimants, however, were also
considered by the Supreme Court, including those of future or con-

See Koniak, supra note 8, at 1052, 1060-65.
339 U.S. 306 (1950).3
1 Id. at 307-09.

MId. at 318.
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tingent beneficiaries of the trust. These future claimants were not
entitled to individual notice if their identities and location could
not be easily ascertained.' Giving them individual notice would
have defeated the entire purpose of the pooled trust, which was to
achieve economies of scale in administering the smaller trusts con-
solidated through its creation.' This observation, little noticed in
light of the main holding in the case, can be readily applied to fu-
ture claimants in mass tort cases. They, too, are often difficult to
identify or to locate and the cost of giving them full procedural
rights often defeats the purpose of consolidating their claims in a
class action.

Even if compensation is taken to be a fundamental goal of mass
tort class actions, it might be better achieved by mandatory class
actions that yield "global peace" than in class actions in which indi-
vidual claimants can opt out and continue the litigation by other
means. In the theoretical terms that Professor Rosenberg uses,
even lifting the veil of ignorance so that individuals know whether
or not they have claims (and if so, of approximately what value)
may still lead them rationally to prefer mandatory class actions.
They might discover, as did many of the claimants in the Dalkon
Shield case, that they were better off pursuing their claim without
an attorney under the procedures established by the Dalkon Shield
Claimants Trust than with an attorney who might take the case to
trial and who would, in any event, receive a contingent fee that
would come out of their recovery.39 Any well-designed insurance
scheme should attract the support of at least a majority of claim-
ants, since the transaction costs of pursuing individual claims
through litigation consumes about half of the costs expended in the
tort system.40

7Id. at 317.
33 Id. at 318.

I discuss this experience in George Rutherglen, Distributing Justice: A Case Study
of the Dalkon Shield Claimants Trust, 66 Law & Contemp. Probs. (forthcoming
2003).

40 Lester Brickman et al., Rethinking Contingency Fees: A Proposal to Align the
Contingency Fee System with Its Policy Roots and Ethical Mandates 13-14 (1994)
(finding that contingency fees reached up to 50%); James S. Kakalik et al., Costs and
Compensation Paid in Aviation Accident Litigation 93-94 (1988) (finding that plain-
tiffs received 50% of funds expended in tort litigation generally, but 71% in aviation
torts); James S. Kakalik et al., Costs of Asbestos Litigation 39-40 (1983) (finding that
plaintiffs received 37% of funds expended in early stages of asbestos litigation).
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Of course, not all claimants will make this decision, as the ex-
perience of the Dalkon Shield Claimants Trust also reveals. Some
of the claimants in that case, although less than one percent, de-
cided to take their claims to trial or to full-fledged arbitration, even
after exhausting all of the procedures made available by the Trust."
As a general matter, lifting the veil of ignorance so that claimants
have greater knowledge of the value of their claims makes it virtu-
ally impossible to achieve unanimity among the claimants on any
system of compensation according to insurance principles. Any
such system must average the value of their claims over some
broader or narrower category, and in doing so, discourages anyone
with an above-average claim from supporting that system of com-
pensation. If the deviations above average are large enough, the
claimant would reject any alternative to individual litigation, either
in general, or in a particular case, by exercising the right to opt out.

To put this point in theoretical terms, the distinction between
the ex ante perspective that Professor Rosenberg adopts and an ex
post perspective that allows claimants some knowledge of the ap-
proximate value of their claims depends upon a fairly thick veil of
ignorance. As the veil becomes thinner, so does the difference be-
tween the ex ante and ex post perspectives. In the limiting case, in
which claimants have perfect knowledge of the value of their
claims, the difference between these perspectives disappears alto-
gether. Yet it remains an open question whether we need a veil of
ignorance as thick as the one that Professor Rosenberg postulates.

As a formal matter, a thick veil of ignorance assures unanimity
among all those who make rational choices subject to its con-
straints. In Professor Rosenberg's version of the original position,
as in the version made famous by Professor John Rawls, the com-
bination of the veil of ignorance and the requirement of choosing
rationally in the face of uncertainty yields only a single conclusion
to which everyone must agree.42 This agreement, however, has
nothing to do with democratic principles of government since it is
entirely hypothetical, and indeed, could be achieved by a single in-
dividual, like Professor Rosenberg, who analyzes the demands of

"' Rutherglen, supra note 39.

42John Rawls, A Theory of Justice 102-30 (rev. ed. 1999): David Rosenberg, Man-

datory-Litigation Class Action: The Only Option for Mass Tort Cases, 115 Harv. L.
Rev. 831, 841-42 (2002).
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rationality under the assumptions he makes. The model of choice
behind a veil of ignorance, even if it yields the conclusions that
Professor Rosenberg hopes for, does not yield any actual agree-
ment. If successful, it only displaces disagreement from the infer-
ences drawn behind the veil of ignorance to the reasons for impos-
ing the veil in the first place. All of this is well known from the
literature criticizing the use of this device by Professor Rawls in A
Theory of Justice." As applied to mass torts, it leads to the conclu-
sion that claimants who would do better through litigation have as
much reason to dispute Professor Rosenberg's veil of ignorance as
they do to question the insurance system of compensation that re-
sults from it. In other words, the democratic credentials of unani-
mous choice behind a veil of ignorance are nil.

By the same token, however, in abandoning a thick veil of igno-
rance, we do not lose anything in terms of democratic legitimacy.
What we gain is both a role for compensatory values in framing in-
surance systems of recovery, and at the same time, some insight
into the institutional limits on judicial reform of the tort system.
The role of compensatory values follows from the need to assure at
least a majority of claimants that they will receive some approxi-
mation of a full recovery for their injuries. As suggested earlier,
given the dismal performance of the tort system, this goal should
not be too difficult to achieve. What concerns Professor Rosenberg,
however, is not the majority of average and below-average claims,
but the minority of above-average claims. He worries that these
claimants will demand a right to opt out of any insurance system,
dissipating the advantages of consolidating all claims against the
defendant, restoring the defendant's superior position in bargain-
ing and litigating against separate plaintiffs, and diminishing the ef-
ficiencies achieved by the legal system as a whole." But that worry
presumes that above-average claimants have a veto power over any
insurance system, at least as it applies to their own claims. They no
longer do if the requirement of unanimous choice is abandoned
along with a thick veil of ignorance.

'3E.g., Reading Rawls: Critical Studies of A Theory of Justice 1-80 (Norman
Daniels ed. 1976) (discussing whether decisions made under the veil of ignorance pro-
vide a non-circular justification for A Theory of Justice).

" Rosenberg, supra note 2, at 1909-10.
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Moving from unanimity to majority support among claimants
does raise the issue of institutional roles: whether reform of the
tort system in mass tort cases should be undertaken by the courts
or the legislature. If the unanimity requirement in Professor
Rosenberg's model confers no democratic legitimacy on his pro-
posals, neither does a requirement of majority support (or even su-
permajority support) in a model with a thinner veil of ignorance.
The agreement reached under either model is still entirely hypo-
thetical. This model does suggest, however, that judicial reform is
probably the wrong vehicle for changing the law. If all claimants
would not rationally choose to abandon their claims under the tort
system in exchange for compensation under an insurance system,
then it is doubtful that judges can impose this solution upon them.
Under any such solution, some above-average claimants will not
receive full compensation. Even if this loss does not amount to a
taking without just compensation, it still may lie beyond the power
of judges to impose by acting on their existing authority.

In the procedural literature, this limitation on judicial power is
usually derived from the substantive law. 5 In the federal judicial
system, where many mass tort cases end up, this limitation brings
with it the difference between state and federal law.46 Professor
Rosenberg is probably right to avoid such narrow restrictions on
reform. The inquiry, as he frames it, is to minimize all the costs of
mass torts, including the cost of injuries and precautions, which
overwhelm the expenses of litigation. Yet even if we enlarge the
focus from procedural reforms to changes in substantive tort law, it
remains doubtful that judges can achieve these changes acting by
themselves. The incremental process of common law decisionmak-
ing is fundamentally inconsistent with systematic substitution of
one system of remedies for another. Judicial lawmaking within the
tort system is commonplace. A judicial decision to overthrow it en-
tirely would be revolutionary. Undoubtedly for this reason, judges
have turned to insurance systems of compensation only when they
have been forced to do so, and even then, they often have had the
support of additional powers conferred by the bankruptcy laws. As

41 See, e.g., The Rules Enabling Act, 28 U.S.C. § 2072(b) (2000) (restricting reform
through amendments to Federal Rule of Civil Procedure 23).

Hanna v. Plumer, 380 U.S. 460,466 (1965).
7E.g., Rosenberg, supra note 42, at 840.
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the next Part discusses in more detail, necessity has been the condi-
tion of judicial invention in mass tort cases.

III. NECESSITY

Judicial authority to impose "global peace" upon all the parties
to mass tort litigation has been clearest in "limited fund" cases, in
which the defendant either is in bankruptcy or otherwise lacks the
resources to pay all the mass tort claims against it. The former re-
sults in consolidation of all claims by creditors under the bank-
ruptcy laws' and the latter justifies certification of a mandatory
class action under Rule 23(b)(1)(B). 49 These sources of law have
imposed important doctrinal restrictions on mandatory class ac-
tions that both seek damages and deprive class members of the
right to opt out. As the Supreme Court went out of its way to em-
phasize in Ortiz, extension of Rule 23(b)(1)(B) to mass torts gen-
erally would raise substantial questions of authority under the
Rules Enabling Act and constitutionality under the Due Process
Clause and the Seventh Amendment.' Handling these cases under
the bankruptcy laws, where it is appropriate to do so, would avoid
both these questions of authority, and through the developed law
of bankruptcy, the questions of constitutionality as well.

The content and criticism of these concerns already are famil-
iar.5 The source and consequences of these concerns, however,
bear reexamination and reveal why they can only be overcome by a
showing of necessity. The allocation of tort claims to the individu-
als who are injured is a fundamental feature of tort law that distin-
guishes it, for instance, from administrative regulation. The tort

,s Consolidation in bankruptcy is achieved mainly by the automatic stay of all pro-
ceedings against the debtor outside of bankruptcy. 11 U.S.C. § 362(a) (2000).49Fed. R. Civ. P. 23(b)(1)(B). Certification is also possible under Fed. R. Civ. P.
23(b)(1)(A) because payment to some claimants out of the limited fund might pre-
vent the defendant from fulfilling its obligations to pay other claimants. Under both
subdivisions of Rule 23, however, class members have no right to opt out. See Fed. R.
Civ. P. 23(c)(2) (limiting the right to opt out to class actions certified under subdivi-
sion (b)(3)).

o Ortiz v. Fibreboard Corp., 527 U.S. 815, 842-46 (1999).
For a recent summary, see Richard A. Nagareda, Autonomy, Peace, and Put Op-

tions in the Mass Tort Class Action, 115 Harv. L. Rev. 747, 771-74 (2002) (situating
the mass tort class action as a device for tort reform between aggregate settlements
and legislation).
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system confers upon claimants ownership and control over their
claims, which can be taken away only in two ways: radically,
through a wholesale change in the law that substitutes another sys-
tem of regulation; or conventionally, through retail litigation that
guarantees them notice and opportunity to be heard. Nothing in-
evitably requires claims to be handled in the tort system, but the
decision to do so has fateful consequences. These cannot be evaded
except in the extreme cases in which it is impossible to satisfy all
the claims that might be brought against a bankrupt defendant or
against a limited fund for compensation. In these cases, compulsory
joinder of all claimants is necessary to determine the fair share that
any claimant has against the defendant's limited resources.

In mass tort cases, the consequences of individual control over
claims immediately affect the certification and scope of class ac-
tions, and if the case reaches a settlement or judgment, the likeli-
hood of collateral attack. In Ortiz and Amchem, the Supreme Court
concentrated on the effects at certification and settlement,' but the
effects on collateral attack are equally important, and in the case of
future claimants, more difficult to manage. 3 Class members with
above-average claims, especially claims whose value becomes ap-
parent only after the class action has concluded, have as much rea-
son to challenge a decision that purports to be binding upon them
as to file an independent action in the first place. They receive all
the benefit of hindsight, augmented for future claimants by the ar-
gument that they have had little opportunity to exercise any fore-
sight. Either they did not know that they had a claim covered by
the class, or if they did, they were not aware that it was of sufficient
value to participate actively in the class action or to object to its
outcome. Moreover, their attempt to reassert control over their
claim is made in an independent action, in which the judge is not
subject to the pressure to bring a complex piece of litigation to a
conclusion. On the contrary, all the fundamental principles of the
tort system favor individual control over individual claims.

Any procedure for mandatory class actions must therefore have
enough authority behind it to prevent collateral attack in circum-

52 Ortiz, 527 U.S. at 841-48; Amchem Prods. v. Windsor, 521 U.S. 591,619-22 (1997).

" Koniak & Cohen, supra note 26, at 1149-71 (discussing collateral attack through
malpractice actions against class attorneys).
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stances unfavorable to finality. The bankruptcy laws provide a
good model for the scale and detail of the legislative authorization
that is needed. The judgment of a bankruptcy court usually achieves
global peace, even in the face of occasional arguments that a par-
ticular claim against the debtor, usually within a few narrowly de-
fined categories, has not been discharged in bankruptcy.' Manda-
tory class actions, if they are to be generally available and effective
in mass tort cases, must achieve a similar degree of acceptance. The
minimal conditions for doing so are explicit statutory authority and
protection for claimants, either substantive or procedural, that give
them a fair chance to recover on their claims. These prerequisites
to genuinely binding judgments cannot be extracted from the gen-
eral provisions of Rule 23 or added by rulemaking within the terms
of the Rules Enabling Act.

That conclusion does not eliminate the role of mandatory class
actions in mass tort cases because they can still be certified as a
matter of necessity under Rule 23(b)(1)(B). In cases in which the
narrow requirements of a limited fund have been met, class mem-
bers can still be denied the right to opt out. The rule, especially as
it is interpreted in Ortiz, defines necessity in terms that go beyond
efficiency." More than a gain in efficiency, however large, is
needed for certification of mandatory class actions under Rule
23(b)(1)(B). Instead, the required gain is framed largely in terms of
fairness to claimants who would be prejudiced by the depletion of a
limited fund through individual actions. Consolidating all these in-
dividual claims into a single class action would achieve gains in ef-
ficiency by preventing a wasteful race to recover from the limited
assets of the defendant that are available to claimants. But a more
specific inquiry than an assessment of overall efficiency is neces-
sary under the Rule. It focuses, instead, on the interests of individ-
ual claimants and how they would be prejudiced by the mainte-
nance of separate actions.

Professor Rosenberg presumably would frame the rule in broader
terms that more liberally allow mandatory class actions, taking as his
model the procedures developed in the exceptional cases in which
mandatory class actions are now available. In the absence of such

Douglas G. Baird, The Elements of Bankruptcy 49-54 (3d ed. 2001).
Ortiz, 527 U.S. at 833.
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reform, the law in mass tort cases reflects an uneasy compromise
between the opt-out class actions available in most cases and the
special procedures in bankruptcy and under Rule 23(b)(1)(B) for
limited fund cases. Future claimants cannot be bound in the typical
case because they cannot be deprived of their right to opt out. Like
other class members in actions certified under Rule 23(b)(3), they
have a right to opt out, which they cannot be forced to exercise be-
fore they know whether they have a viable individual claim. In the
exceptional case, however, they can be bound because there is no
alternative to imposing "global peace" upon all the interested par-
ties. Otherwise, some claimants will be unable, regardless of the
merits of their claims, to recover anything at all because the defen-
dant's assets will be depleted by earlier recoveries. Yet even in
these cases, future claimants receive little explicit protection in the
rule, or in the bankruptcy laws for that matter. Neither Rule 23 nor
the bankruptcy code guarantees them a realistic chance to present
their claims when they eventually discover that they have them.
Judicial innovations in responding to this problem when it cannot
be avoided provide some basis for testing proposals, like Professor
Rosenberg's, for insurance systems that might be applied more
generally.

The use of mandatory class actions as a last resort, however,
does not automatically translate into using them as a matter of
course. To return to an issue discussed earlier, any approximation
of the defendant's liability and of the value of individual claims
must achieve a greater degree of accuracy in ordinary damage class
actions than in limited fund cases. In the latter, the fund itself pro-
vides a limit on how much claimants, whether present or future,
can receive, and so diminishes the need for an accurate approxima-
tion of the total value of their claims. A proportionate assessment
of how much each claimant or class of claimants should receive is
sufficient. In the absence of this upper limit, a more accurate as-
sessment of the value of claims is necessary, both to determine the
defendant's overall level of liability (as discussed in Part I), and to
assess the proportionate shares of different class members (to im-
plement the compensatory values discussed in Part II). In the ab-
sence of a fairly accurate approximation, future claimants have
every incentive to collaterally attack any resulting judgment.
Unlike defendants in limited fund cases, defendants in other mass
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tort cases have assets from which the future claimants can seek a
recovery, and the inadequacy of any compensation that they re-
ceived can be used to argue that they were not adequately repre-
sented in the underlying class action. Procedures alone cannot
eliminate the risk of collateral attack. A factually accurate basis for
compensating claimants, and particularly future claimants, is neces-
sary as well.

CONCLUSION

Mandatory class actions deserve more attention, partly for the
reasons of efficiency that Professor Rosenberg focuses on, but not
only or even mainly for those reasons. It is possible to agree with
his conclusions, at least in making mandatory class actions more
widely available, without accepting his premises. There is no need
to assume that the only goal of mass tort litigation should be over-
all efficiency in the form of optimal deterrence or that the only jus-
tification for reform places claimants behind a veil of ignorance
that hides both the existence and the value of their claims. More
widely shared assumptions about the desirability of compensating
victims of mass torts and about the choices that these victims would
make if they had some idea of the value of their claims lead to
much the same conclusions. Reasoning from these assumptions
does not yield the deductive certainty of a single rational decision
that would be embraced by all claimants. Some claimants would
prefer the existing system that preserves individual control over
tort claims through the right to opt out. These more widely shared
assumptions, however, are more likely to generate the democratic
support that ultimately is necessary for legislative reform in this
area of law.
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