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ESSA Y

CUSTOM AND USAGE AS ACTION UNDER COLOR OF
STATE LAW: AN ESSAY ON THE FORGOTTEN TERMS OF
SECTION 1983

George Rutherglen*

Here we should expect to find the winds of litigation at their
most turbulent. But, just as at the eye of the hurricane the air is
undisturbed, so here the law exists as in a vacuum, its purity un-
defiled by controversy and dispute. There are no cases-or al-
most none. There have never been any cases. Presumably there
never will be any cases. There is only doctrine.

-Grant Gilmore and Charles L. Black, Jr.'

T HE same might be said of the meaning of "custom" and "us-
age" under Section 1983, except that even the doctrine is diffi-

cult to find. Section 1983 creates a cause of action for the depriva-
tion of federal rights "under color of any statute, ordinance, regula-
tion, custom, or usage, of any State."2 This last clause is usually
thought to limit the statute only to state action, but if "custom" and
"usage" are given their ordinary meaning, the statute reaches a
wide range of private conduct. Interpreted in this way, these terms
would transform the "under color of" clause from a limitation on
the statute to a dramatic expansion of its scope. Such an interpreta-
tion would allow claims to be brought against private individuals or
institutions that acted systematically to deny federal rights. Yet the
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ordinary meaning of these terms contrasts sharply with the other
sources of state law listed in the statute. "Custom" and "usage" re-
fer to social practices that have not been expressly adopted as
law-nearly the opposite of the express legal enactments referred
to by the immediately preceding terms: "statute," "ordinance," and
"regulation." Despite the importance and difficulty of the issues
raised by these terms, the opinions interpreting Section 1983 con-
tain very little discussion of them. "Custom" and "usage" have
meanings that, even if once known, have since been forgotten. In-
stead, they have been passed over almost entirely in embarrassed
silence.

The standard view is that "custom" and "usage" refer only to
custom and usage that have the force of law, with little or no expli-
cation of how such social practices come to be treated as law. This
was the view taken for granted in the debates over the enactment
of Section 1983.' The silence then was less embarrassed than it is
now because it seemed to rest on some tacit understanding of how
"custom" and "usage" could become law. That understanding has
since been lost, replaced by other limits, with different origins, re-
flecting a systematic bias towards legal positivism in the law today:
the theory that actions of officials alone are the source of law.' The
only custom that counts today under Section 1983 is official cus-
tom. Custom and usage can be found everywhere in society, but
only the custom and usage of officials can have "the force of law."
While pervasive and seemingly indelible, this understanding of cus-
tom as a source of law neglects the reasons why public officials
would depart from the law "in books" to take account of the law
"in action:"5 why they would depart from the law declared in offi-
cial sources to take account of more general, but less formal, social
practices. The current interpretation of Section 1983 takes a wholly
one-sided view of the interaction between official policy and pri-
vate practice and neglects the myriad ways in which custom, even if
not explicitly adopted as law, can still have the force of law.

3 See infra Part II.
'Joseph Raz has called this the "social thesis" and considered it fundamental to le-

gal positivism. Joseph Raz, The Authority of Law: Essays on Law and Morality 37-38
(1979).

'See Roscoe Pound, Law in Books and Law in Action, 44 Am. L. Rev. 12, 22
(1910).
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This Essay will analyze the meanings of "custom" and "usage"
for a twofold purpose: first, to determine the scope of Section 1983;
second, to determine the scope of congressional power under Sec-
tion 5 of the Fourteenth Amendment, which formed the basis for
the enactment of this statute. As will become apparent, an analysis
of the historical and current meaning of these terms yields one set
of implications for interpretation of the statute and quite another
for interpretation of the Constitution. This argument will be devel-
oped in four parts, tracing the history of Section 1983. Part I will
consider the meaning of these terms in the era before the statute
was enacted as part of the Civil Rights Act of 1871. Part II will ex-
amine the discussion of these terms in the debates over this act and
over similar provisions in related civil rights acts. Part III will ex-
plore what has become of these terms in modern civil rights deci-
sions and, in particular, in decisions that otherwise expanded Sec-
tion 1983 but that interpreted the terms narrowly or neglected
them altogether. Part IV will examine the implications of this his-
torical inquiry for the current scope of civil rights laws and particu-
larly for the power of Congress under Section 5 of the Fourteenth
Amendment. At this late date, it is too much to expect that a reas-
sessment of the meaning of "custom" and "usage" would drasti-
cally alter the interpretation of Section 1983. The power of Con-
gress, however, is another matter. A reassessment of these terms
would support an expansion of congressional power under Section
5 to counteract the combination of private action and official ac-
quiescence that so often has resulted in the effective denial of con-
stitutional rights.

I. THE JURISPRUDENCE OF ANOTHER AGE

In our legal system today, custom does not function as a free-
standing source of law capable of generating legal rules, principles,
rights, and duties, without first being adopted by a public official.
In the single area in which custom retains a prominent, if contro-
versial, role as a freestanding source of law, it is limited exclusively
to the actions of public officials. In customary international law,
the practices of national governments and their official representa-
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tives are determinative, not the actions of private individuals.6 In
domestic law, when legislatures, courts, and executive officials rely
on custom today, they do so only to ascertain what the law should
be, using it as evidence of acceptable practices within a community,
industry, or society at large. They reserve to themselves the power
to change or declare what the law is, allowing custom to speak, if it
speaks at all, only through them. Custom was not always confined
to such a derivative role. It used to be a source of law that public
officials were required to recognize, which preexisted their official
acts and often survived afterward as well.

This role of custom is nowhere more evident than in the continu-
ing influence of the law of slavery, even after its explicit abolition
during and after the Civil War. Custom did not, of its own force,
determine the many issues arising from the unique and antiquated
status of slaves in antebellum America. It acted only through the
organs of state government, which enacted laws and issued deci-
sions that departed from the common law applied in England.7
When these official enactments and decisions were invalidated by
the constitutional amendments and civil rights acts passed during
Reconstruction, the explicit legal force of the customs that sup-
ported them disappeared as well.' Yet the customs lived on, as we
know from the strenuous resistance to Reconstruction throughout
the South and the reestablishment of racial castes in the Jim Crow
regime that followed. The paradox of "custom" and "usage" in
Section 1983 lies in the ambiguity of these terms: Is the reference
only to custom and usage as embodied in legal enactments already
invalidated by the Reconstruction amendments? Or did Congress
also seek to enforce these constitutional provisions against the

6 For the traditional definition of customary international law, see The Paquete Ha-
bana, 175 U.S. 677, 700 (1900) ("[W]here there is no treaty, and no controlling execu-
tive or legislative act or judicial decision, resort must be had to the customs and us-
ages of civilized nations .... "). For a discussion of the current controversy over
customary international law, see Curtis A. Bradley & Jack L. Goldsmith, Customary
International Law as Federal Common Law: A Critique of the Modern Position, 110
Harv. L. Rev. 815, 838-42 (1997); Curtis A. Bradley & Jack L. Goldsmith, Federal
Courts and the Incorporation of International Law, 111 Harv. L. Rev. 2260, 2264-65
(1998); Harold Hongju Koh, Commentary, Is International Law Really State Law?,
111 Harv. L. Rev. 1824,1827-28 (1998).

'Thomas D. Morris, Southern Slavery and the Law, 1619-1860, at 37-57 (1996).
'See The Civil Rights Cases, 109 U.S. 3, 20 (1883) ("[T]he Thirteenth Amendment

may be regarded as nullifying all State laws which establish or uphold slavery.").
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practices that gave rise to and were reinforced by the legal doc-
trines of antebellum slavery?

These questions arose against the background of the pervasive
role that custom had played in the early decades of our legal sys-
tem, and still earlier in the English legal system. In an era in which
government was much smaller than it is today, and its authority,
especially over outlying territories, was much less secure, custom
filled the gaps unavoidably left by the absence of officially promul-
gated law. Legislatures met less frequently, courts handed down
fewer written decisions (and still fewer were published), and no
administrative agencies in the modern sense existed at all.' On the
frontier or in the backwoods, there may well have been no effec-
tive government, and what government there was let cases be de-
cided according to the custom discerned by individual judges and
jurors.'" In fact, the situation in America and England during the
early nineteenth century was more complicated than this simple
summary suggests, involving struggles between centralized organs
of governments, such as the royal courts in England, and local
practices and institutions." In America, wholesale adoption of the
common law, which might otherwise have filled the void in early
American law, was resisted by arguments that the situation in this
country was, or ought to be, different from England.'2

Broadly speaking, however, this explanation of the previously
prominent role of custom explains the single most significant fact
about its role as a source of law: Custom has been in steady retreat
as an independent source of law since the middle of the nineteenth
century. If custom thrives in a vacuum devoid of other sources of
law, it also declines as that vacuum is filled. As the powers of pub-
lic officials increase, so do the opportunities and resources avail-
able to them to override or displace customs contrary to govern-
ment policy. Their enactments leave fewer gaps in the law and they
have greater means at their disposal to fill those gaps, without con-

'See J.H. Baker, An Introduction to English Legal History 157-58, 186-91 (2d ed.
1979); Lawrence M. Friedman, A History of American Law 136, 439-41, 621-22 (2d
ed. 1985).

10 Friedman, supra note 9, at 160-63.
"See Baker, supra note 9, at 11-27 (tracing the origins of the common law in Eng-

land from the ninth century).
2 Friedman, supra note 9, at 111-13.

2003] 929

HeinOnline -- 89 Va. L. Rev.  929 2003



930 Virginia Law Review [Vol. 89:925

ceding an independent role to custom. In our legal system today,
legislators, judges, and administrative officials all can change the
law, or alter its interpretation, without admitting that custom has
dictated what the law is. Hence we find the reference to "custom"
and "usage" in Section 1983 no more than a puzzling anachronism.

In the nineteenth century, custom and usage had exactly the op-
posite significance: They were an accepted source of law sanc-
tioned by such authorities as Blackstone.'3 His account of custom as
a source of law was taken to be standard, both in England and in
this country,'4 although it does little to dispel the obscurity that sur-
rounds this subject. Blackstone divided custom into three catego-
ries: general customs that form the common law; particular cus-
toms that persist in various localities or trades; and laws adopted
by the custom of "some particular courts."'5 Only the second of
these categories would be regarded as custom in any sense familiar
to us today, as the first and third include law that partially or
wholly resulted from the acts of public officials. Yet Blackstone's
broader usage reveals just how remote his concept of custom is
from modern concepts influenced by legal positivism. Custom, this
broader sense, carried over into American law and into the literal
terms of Section 1983 in particular.

The first sense of custom, as the source of common law deci-
sions, has a long history that stretches back before Blackstone. In
early modern jurisprudence, local customs gradually were assimi-
lated to the law recognized by the royal courts. 6 This process,
which also took place in continental legal systems, was part of the
general centralization of power in a single national government."
Local customary law was originally established by witnesses to lo-
cal customs who testified to the content of the customs to be fol-
lowed in resolving a particular dispute. By the eighteenth century,
however, the national courts transformed customary law into

"31 William Blackstone, Commentaries *67-84.
14 Friedman, supra note 9, at 102.
"I1. Blackstone, supra note 13, at *67.
16 See 1 Frederick Pollock & Frederic William Maitland, The History of English

Law Before the Time of Edward I, at 183-88 (2d ed. 1905) ("The most important of
all customs is the custom of the king's court.").

17 See James Q. Whitman, Why Did the Revolutionary Lawyers Confuse Custom
and Reason?, 58 U. Chi. L. Rev. 1321, 1347-50 (1991).

" Id. at 1340-44, 1353.
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common law by relying more on their own perceptions of reason
and on their own past decisions as precedents than on contempo-
rary customs.19 The latter were gradually pushed to the fringes of
actual lawmaking, even as they continued to be recognized as a
source of judicial decisions.

At least partly for this reason, Blackstone does not distinguish
between custom operating of its own force and custom operating
only through judicial decisions. Although he classified the common
law as part of the unwritten law, as opposed to written statutory
law, he treated it as an uncertain amalgam of custom and official
decisions. Not being a legal positivist, he felt no need to identify
the actions either of private individuals or of public officials as the
exclusive source of legal authority. "As to general customs, or the
common law, properly so called; this is that law, by which proceed-
ings and determinations in the king's ordinary courts of justice are
guided and directed."2 The authority of the common law, even in
the form of rules and maxims, "rests entirely upon general recep-
tion and usage," but these are known only by the judges of the
king's courts." "They are the depositary of the laws; the living ora-
cles, who must decide in all cases of doubt, and who are bound by
an oath to decide according to the law of the land."22 Blackstone
presents the common law as a fusion of pervasive private practices
and authoritative judicial pronouncements.

The same is true of American commentators, who generally fol-
lowed Blackstone's account and, if anything, gave greater weight to
official pronouncements by emphasizing the need for an official re-
ception of the common law in this country. Thus, in his influential
Commentaries on American Law, Chancellor Kent refers to custom
only in the sophisticated sense of rules and maxims adopted by the
common law courts. As he said:

A great proportion of the rules and maxims which constitute the
immense code of the common law grew into use by gradual

Id. at 1345-52, 1357-65.
20 1 Blackstone, supra note 13, at *68; see also A.W.B. Simpson, The Common Law

and Legal Theory, in Oxford Essays in Jurisprudence (Second Series) 77, 84-88, 91-
94 (A.W.B. Simpson ed., 1973) (defending the view of the common law as custom as
opposed to positivist legal rules).

1 Blackstone, supra note 13, at *68.
22 Id. at *69.
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adoption, and received, from time to time, the sanction of the
courts of justice, without any legislative act or interference. It
was the application of the dictates of natural justice and of culti-
vated reason to particular cases.23

This description hardly fits the unreflective creation of custom-
ary law through immemorial usage, rather than the development of
common law principles through the reasoning and decisions of
judges. Kent did not stop there, however, in transforming the cus-
tomary sources of the common law into the product of official ac-
tion. He added a further layer of official approval to the common
law, finding it to be authoritative in this country only through stat-
utes or colonial charters that officially received the common law."
Where Blackstone was equivocal over the precise source of the
common law, Kent resolved most ambiguities over its origins in fa-
vor of official action. This step did not eliminate custom as a source
of law, but confined it to the custom of public officials, a tendency
that only grew stronger with the passage of time and that persists
to this day in the analysis of "custom" and "usage" under Section
1983.

Blackstone's third category of custom (laws adopted by the cus-
tom of "some particular courts") also blurs distinctions that would
be sharply drawn by later legal theorists.25 This category comprises
the civil and canonical law that applied in the specialized courts for
ecclesiastical cases, the military, admiralty, and the universities of
Oxford and Cambridge. 6 Even Blackstone admits that this cate-
gory does not quite make sense: Civil and canon law could not be
classified as unwritten law, which was the larger category in which
all customary law fell, because these forms of law were based on
Roman and Roman Catholic sources." Moreover, his reason for
treating civil and canon law as customary law depended upon a
statute of Henry VIII, so that they had a pedigree doubly mixed
with official pronouncements. 8

23 1 James Kent, Commentaries on American Law 514 (George F. Comstock ed.,
Boston, Little, Brown, & Co. 11th ed. 1867).

24 Id. at 515-16.
251 Blackstone, supra note 13, at *67.
26 Id. at *83.
27 Id. at *79-80.
2 Id. at *80.
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Only the second of Blackstone's categories includes customs
purely in the modern sense. These customs mainly involved local
practices, usually with respect to property, that were confined to a
specific geographical area or that governed a particular trade or
craft, such as the law merchant applied to commercial transac-
tions.29 These customs were subject to several requirements that re-
stricted their operation: They had to be of long usage ("that the
memory of man runneth not to the contrary"), certain, obligatory,
and not repugnant to one another." They were also subject to a
further requirement that explicitly assured the supremacy of the
common law courts and the central authority that they repre-
sented: "Customs, in derogation of the common law, must be con-
strued strictly."3' This category figured most prominently in Ameri-
can law in the nineteenth century without, however, necessarily
conforming to all of Blackstone's requirements. The residual role
of custom as a source of law, when no officially announced rule was
available, assured that its definition and effect would vary from one
situation to the next.

An example of how this category of custom could be applied and
manipulated for ulterior purposes appears in Justice Story's opin-
ion in Swift v. Tyson,32 the decision ultimately overruled in Erie
Railroad Co. v. Tompkins." Story was one of the great judges and
legal commentators of the nineteenth century as well as one of the
great advocates of expanded federal judicial power. He accom-
plished this aim in Swift by asserting that the federal courts could
follow their own interpretation of the general common law, even
when it was at variance with decisions of the state courts.34 His
treatment of custom narrowed the concept to only a subset of what
Blackstone recognized as local custom. Paradoxically, Story treated
custom just like he treated local statutes: as a paradigm of positive
law. Swift itself concerned the negotiability of a bill of exchange, a

29 Id. at *74-75. Customs with respect to title and usage of land continued to be rec-

ognized in England throughout the nineteenth century. See Andrea C. Loux, Note,
The Persistence of the Ancient Regime: Custom, Utility, and the Common Law in the
Nineteenth Century, 79 Cornell L. Rev. 183 (1993).

301 Blackstone, supra note 13, at *76.
Id. at *78.

32 16 U.S. (1 Pet.) 1 (1842).
304 U.S. 64, 77-78 (1938).
Swift, 16 U.S. (1 Pet.) at 18-19.
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subject that fell squarely within the law merchant, and the Court
held that state decisions on the law merchant did not fall within the
"laws of the several states" that federal courts were required to fol-
low under the Rules of Decision Act. 5 Story excluded mercantile
custom from the scope of "laws" over which state courts had final
authority because it was local only in the figurative sense that it
applied to particular trades and businesses. On his view, the state
courts could exercise exclusive authority only over local statutes
and customs confined to the geographical limits of the state. Thus,
the decision in Swift was not governed by New York law since "the
Courts of New York do not found their decisions upon this point
upon any local statute, or positive, fixed, or ancient local usage., 36

Other departures from Blackstone's account of custom followed
a similar pattern, leaving state law to capture the variety of local
practices in this country in any manner that it saw fit, whether by
positive enactments or through recognition by local custom. In
England, by contrast, local variations in the law could be recog-
nized only through custom, which therefore played a larger role as
an independent source of law than in this country. Thus, Kent dis-
cusses the reception of the common law with the significant qualifi-
cation that it had been accepted only "so far as it is applicable to
our situation."" State statutes adopting the common law usually re-
tained the qualification that it had been adopted subject to pre-
existing statutes and state constitutions." Once the common law
was received, however, it was no longer a matter of custom for
Kent. Instead, just as for Blackstone and Story, it was revealed for
Kent in reported decisions, which "contain the most certain evi-
dence, and the most authoritative and precise application of the
rules of the common law. 3

1

Thomas Cooley, in his influential analysis and commentary on
Blackstone, also minimizes the role of custom as an independent
source of law. He inserts a long footnote at the beginning of Black-
stone's discussion of the prerequisites for a legally recognized cus-
tom, devoting virtually all of his attention to customs of particular

" 28 U.S.C. § 1652 (2000).

36 Swift, 16 U.S. (1 Pet.) at 18 (emphasis added).

3 1 Kent, supra note 23, at 515.
' Id. at 515-16 n.(a).
Id. at 517.
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businesses and trades." Although he is more liberal than Black-
stone in allowing reliance on recently established customs, Cooley
confines such customs to the interpretation of contracts and dis-
cusses other customs only as they bear upon particular trades or
lines of business."' Relying on custom in this narrow sense removes
any competitive threat that it poses to officially announced law. In
all the cases cited by Cooley, the common law provides the
grounds for the claim, typically based on some kind of contractual
relationship, and custom simply fills in the nature of the relation-
ship. For this reason, Cooley can affirm the role of custom while,
at the same time, denying it any power to override the common
law. In fact, he quotes Kent to the same effect: "Though usage ...
is often resorted to for explanation of commercial instruments, it
never is, nor ought to be, received to contradict a settled rule of
commercial law." 3 For Cooley and Kent, the effect of custom had
to be channeled through judicial decisions modifying the common
law adopted from England.

Adoption itself raised controversial issues in the late eighteenth
and early nineteenth centuries, intertwined as it was with the ques-
tion of how far the newly independent colonies were to go in de-
parting from the law of the mother country. The general, if usually
uninformative, answer was Kent's: The common law was to be
adopted "so far as it is applicable to our situation and govern-
ment." In fact, few alternatives were available to the strategy of
adoption and modification. Only in some of the states subsequently
admitted to the Union, including Louisiana and Texas, was the in-
fluence of civil law systems strong enough to provide a functioning
alternative to the common law. At every point where the common
law was thought to be inadequate, a statute could be enacted or a
judicial decision rendered to make the necessary alterations in
English law without a direct appeal to custom alone. Moreover, all

1 1 William Blackstone, Commentaries 68 n.1 (Thomas M. Cooley & James DeWitt
Andrews eds., 4th ed., Chicago, Callaghan & Co. 1899) [hereinafter Cooley on Black-
stone]. Unless otherwise noted, the references are all to Cooley's notes, which date
from the third edition of 1883.

41 Id.
42 Id.
43 Id. (quoting and citing Frith v. Barker, 2 Johns. 335).
44 1 Kent, supra note 23, at 515.
" See Friedman, supra note 8, at 169-76.
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of these alterations could be accomplished at the state level, since
apart from the doctrine of Swift, the common law recognized in
American courts was state law.46 Starting afresh in the American
legal system, custom could be domesticated by the actions of state
officials.

The leading decisions on custom and usage before the Civil War
bear out the limited role that they played in the development of
American law. For instance, in United States v. Arredondo,47 the
Supreme Court offered a seemingly unequivocal endorsement of
custom as a source of law, but in context, it did so only under the
command of a federal statute. 4' A federal statute required an ex-
amination of prevailing custom to determine title to land in Florida
based on grants "under and in conformity to the laws, usages and
customs of the government under which the same originated.0 9

This statute required the Court to rely on custom, but only because
of the positive act of the legislature. As the Court stated:

The court [sic] not only may, but are bound to notice and re-
spect general customs and usage as the law of the land, equally
with the written law, and, when clearly proved, they will con-
trol the general law; this necessarily follows from its presumed
origin,-an act of parliament or a legislative act."'

Very much as Blackstone had done, the Court blurred the dis-
tinction between custom as an independent source of law and cus-
tom as endorsed by the legislature. Other cases did not go quite so
far in tying custom to positive law, but neither did they give it a
very broad scope. Some, like Arredondo, concerned claims to land
based on the title conferred by foreign nations."' Others concerned

46 Cooley on Blackstone, supra note 40, at 61 n.l.

4731 U.S. (6 Pet). 691, 713-15 (1832).48 Id.
41 Id. at 708.
'o Id. at 715.
" See, e.g, Strother v. Lucas, 12 U.S. (1 Pet.) 410, 445-47 (1838); cf. Leonard v.

Peeples, 30 Ga. 61, 63-64 (1860) (finding no proof of custom with respect to payment
for mining claims in California and "[i]f there be such a custom, it is so unreasonable,
that it was probably enforced by the bowie-knife"); In re Estate of Nakuapa, 3 Haw.
342, 342-48 (1872) (recognizing Hawaiian custom of adoption as valid in an inheri-
tance case). For a compilation of similar examples in federal statutes and in congres-
sional debates, see Charles Fairman, Reconstruction and Reunion 1864-88 Part One,

r
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particular trades or businesses, and even these did not find that a
legally binding custom had been established.2

The law of slavery, which the Reconstruction civil rights acts
sought to dismantle, also found little support in customary law
whose validity was recognized by the common law. By the time
Blackstone wrote, in the decade before the Declaration of Inde-
pendence, slavery had been declared repugnant to the common
law, and the very fact that a slave set foot in England resulted in his
or her emancipation. 3 The "peculiar institution" of slavery in the
American colonies might have had all the earmarks of a local cus-
tom, particularly as it was abolished in the North and became con-
fined to the South, but such a custom was powerless, by itself, to
override the common law. Hence, the law of slavery developed
from the codification of customs in statutes of the colonies and
then the newly independent states, supplemented by judicial deci-
sions that recognized a variety of local customs. For instance, dif-
ferent states had different statutes and judicial decisions determin-
ing the status of mixed race individuals. 4 How many black
ancestors were necessary to make an individual black, and there-
fore presumptively a slave? State officials were required by the
race-based system of slavery in this country to repeatedly address
such questions. Whether or not we find them distasteful today,
these questions had to be resolved outside of the resources pro-
vided by the common law.

Custom was the natural source for any answer to such questions,
as well as many others that arose from the contradictory treatment
of slaves as property for some purposes and as persons for others.
For example, if slaves were executed as a punishment for crime,
their masters were deprived of property and therefore had a claim
for compensation.5 The common law had no readily available an-

in 6 The Oliver Wendell Holmes Devise: History of the Supreme Court of the United
States 1, 1238-41 (Paul A. Freund ed., 1971).

52 See, e.g., Adams v. Otterback, 15 U.S. (1 How.) 539, 545 (1853) (finding no usage

established for grace period for payment on note); Delaplane v. Crenshaw & Fisher,
56 Va. (1 Gratt.) 457, 465-71 (1860) (finding no custom shown with respect to flour
inspectors taking a portion of the flour inspected for personal use, and even if shown,
contrary to inspection laws).

51 Cooley on Blackstone, supra note 40, at *423-25.
4 Morris, supra note 7, at 22-29.

Id. at 253-56.
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swer to the question whether compensation should be granted. The
entire enterprise of placing slavery within the structure of Ameri-
can law required ad hoc adjustments of rules drafted for other pur-
poses.56 A few writers turned to the civil law and the rules derived
from the treatment of slaves in Roman law, but outside of the civil-
ian jurisdictions of Louisiana and Texas, these writers were mainly
abolitionists.57 They argued that slavery could be justified solely
under an alien legal system adopted only by the absolutist monar-
chies on the continent or in ancient Rome.58 This view was not
widely accepted in the South, which pieced together different parts
of the common law to effect a compromise between the different
aspects of slaves as persons and property. Custom no doubt was
used to determine the balance that was struck, almost always to as-
sure the absolute control of masters over their slaves. Even the ex-
ceptions to this rule, such as statutes enacted to limit the power of
masters to free their slaves, confirmed the general practice of main-
taining the master-slave relationship."

This one-sided relationship further limited the role of legally
recognized custom in the law of slavery. Almost by definition, the
legal relationship between masters and slaves gave all the power to
the masters, and by denying most forms of legal capacity to the
slaves, it also limited their ability to act as agents for their masters.
Hence, there was no foothold for the customary law implicit in
contractual relationships such as that between a master and ser-
vant. The Law of Usages and Customs with Illustrative Cases, a
treatise devoted to this subject, contains extended discussions of
custom in the interpretation of contracts and usages in particular
trades and businesses.' This treatise cites only one case on custom
with regard to the treatment of slaves, and even then the issue is
not over the rights of the slave herself but over her owner's liability

"Friedman, supra note 9, at 85-89; Morris, supra note 7, at 37-57; see also Mark
DeWolfe Howe, Federalism and Civil Rights, in Civil Rights, the Constitution, and
the Courts 31, 32-37 (Archibald Cox et al. eds., 1967) (discussing the ambivalence of
British law towards slavery in the colonies).

'7 Morris, supra note 7, at 37-38, 48-52.
5 Id. at 37-38.
" Id. at 398-99. I am grateful to Risa Goluboff for this point.
' John D. Lawson, The Law of Usages and Customs with Illustrative Cases (St.

Louis, F.H. Thomas & Co. 1881).
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if she gives birth while let out for hire.6" Another treatise, confined
solely to English law, focuses on proof of customs, but almost en-
tirely through parol evidence "to vary, add incidents to, or explain
the meaning of written contracts. 6 2 Slaves, of course, could not
take advantage of custom in this form, having been left behind in
Henry Maine's general progression of the law from status to con-
tract.63 Their rights were determined, and invariably denied, by
status.

An illuminating contrast can be made with the rights of seamen,
which were determined by the customs that governed maritime
commerce.' These customs were taken up directly into admiralty
law and, after ratification of the Thirteenth Amendment, invoked
to justify laws that made it a crime for merchant seamen to desert
their vessels. In Robertson v. Baldwin, the Supreme Court upheld
such laws against the argument that they violated the constitutional
prohibition against involuntary servitude, because the services of
seaman "have from time immemorial been treated as excep-
tional."6 In dissent, Justice Harlan protested that "immemorial us-
age" could not override the commands of the Constitution.66 Yet
because custom had been accepted as a source of maritime law, it
became part of the background against which the Thirteenth
Amendment was interpreted and, according to the majority, re-
mained unaffected.

To the extent that custom exercised a similar influence over the
law of slavery, it had quite the opposite consequences. Its immedi-
ate effect on the law was negated by the abolition of slavery in the

6 Id. at 73. As it turned out, this custom was held to be unenforceable because it was

unreasonable. Id.
62 J.H. Balfour Browne, The Law of Usages and Customs: A Practical Law Tract 14

(London, Stevens & Haynes 1875).
63 Henry Sumner Maine, Ancient Law: Its Connection with the Early History of So-

ciety, and Its Relation to Modern Ideas 168-70 (London, John Murray 2d ed. 1863).
' James Lees, Dana's Seamen's Friend: Containing a Treatise on Practical Seaman-

ship 99-134 (London, George Philip & Son 1862) (recounting laws governing the mas-
ter and other members of the crew and "the customs which long usage has made al-
most as binding as laws"); see also Alexander Pulling, The Laws, Customs, Usages,
and Regulations of the City and Port of London 2-5, 341-52 (London, William Henry
Bond 2d ed. 1854) (discussing local customs confirmed by Parliament with regard to
harbor seamen).

6 165 U.S. 275, 282 (1897).
6' Id. at 293-94, 301 (Harlan, J., dissenting).
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Thirteenth Amendment, but the persistent effects of customs rele-
gating African-Americans to the status of property continued to in-
fluence the content and enforcement of state law. These conse-
quences raised the most persistent questions about custom as it
affected the rights of the newly freed slaves and the scope of the
Reconstruction civil rights acts. Did the newly ratified constitu-
tional amendments authorize Congress only to act against state
laws that created the institution of slavery? Or did they authorize
Congress to legislate directly against private activity derived from
that institution? These questions have been answered differently
for different amendments and different civil rights acts, as dis-
cussed in the next Part of this Essay, but all of the answers have a
common core in the problematic role of custom as a source of state
law.

II. CUSTOM AND USAGE IN RECONSTRUCTION

"Custom" and "usage" are most prominently on display in Sec-
tion 1983, but they entered civil rights law with the predecessor to
Section 1981, where "custom" was first used to define the preemp-
tive effect of this statute as well as to make it a crime to deny any
of the rights that custom created.67 This latter provision, in fact,
provided the model for Section 1983, which was enacted to provide
a civil remedy analogous to the remedy by way of criminal prosecu-
tion. None of these provisions, insofar as they applied to action un-
der color of custom or usage, received much debate at all. The
meaning of these terms instead was taken for granted, and debate
focused on other, seemingly broader provisions of the civil rights
acts.' This pattern became even more pronounced later during Re-
construction (and afterwards) when these provisions were applied
and interpreted.6" Actions under color of state custom or usage
barely caused a ripple in the many controversies over the effect
and validity of the Reconstruction civil rights acts.

Section 1983 was enacted as part of the Civil Rights Act of 1871,
sometimes known as the Ku Klux Klan Act. 70 This Act was passed

67 Act of April 9, 1866, § 1, 14 Stat. 27, 27.

6 See infra text accompanying notes 79-92.
69 See infra text accompanying notes 106-27.

70 Act of April 20, 1871, ch. 22, 17 Stat. 13.
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after ratification of the Fourteenth Amendment to enforce the
rights granted by Section 1 of the amendment, as well as rights
granted by earlier civil rights acts. Among the latter was the Civil
Rights Act of 1866, which enacted the provision now codified as
Section 1981,' a provision that was itself a predecessor of the Four-
teenth Amendment. Section 1981 was passed to invalidate the
"Black Codes"-legislation in the southern states that imposed
various disabilities upon blacks, seeking to return them as closely
as possible to the status of slaves from which they had just been
liberated by the Thirteenth Amendment. This amendment was in-
terpreted to reach both public and private action, and Section 1981
itself received a similar interpretation, although not until nearly a
century after it was enacted. 2 Section 1981 was passed under the
power of Congress to enforce that amendment by eliminating the
"badges and incidents" of slavery. 3 Section 1981 sought to achieve
this goal by granting all persons the same rights as are "enjoyed by
white citizens" to participate in various aspects of public life, such
as to sue, be parties, give evidence, and to make and enforce con-
tracts.74 As originally enacted, it also contained a preemption
clause, subsequently deleted upon codification, which provided
that the rights it granted were valid despite "any law, statute, ordi-
nance, regulation, or custom, to the contrary notwithstanding.""
Another section of the 1866 Act made it a crime for any person to
deny these rights "under color of any law, statute, ordinance, regu-
lation, or custom."76 This provision is now codified as Section 242 of
the Federal Criminal Code.77

These two references to custom in the 1866 Act fell squarely
within the tradition of treating custom as a source of law, giving it
the same status as "law, statute, ordinance, regulation."78 More-
over, insofar as it appeared in the preemption clause, custom could

7,42 U.S.C. § 1981 (2000).
72 See Jones v. Alfred H. Mayer Co., 392 U.S. 409, 413 (1968) (outlining the scope of

§ 1982, enacted simultaneously with § 1981); Clyatt v. United States, 197 U.S. 207,
216-18 (1905) (explaining the scope of the Thirteenth Amendment).

See U.S. Const. amend. XIII, § 2.
7442 U.S.C. § 1981.

Act of April 9, 1866, § 1, 14 Stat. 27, 27 (emphasis added).
16 Id. § 2 (emphasis added).
'18 U.S.C. § 242 (2000).

Act of April 9, 1866 §§ 1-2.
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only appear as a source of law, since it would not have been neces-
sary to explicitly override a custom that was not a source of law.
Custom in this latter sense, which we now take to be its ordinary
sense, would automatically have been overridden by any valid law.
In the preemption clause of Section 1981 as originally enacted, ac-
tion under color of custom can mean only action under color of
custom having the force of law. Since Section 242 was enacted to
enforce the rights granted by Section 1981, and indeed appeared in
the very next section of the 1866 Act, "custom" must have the
same meaning in that provision as well. This conclusion has mo-
mentous consequences for Section 1983, since that provision was
itself modeled on Section 242. The meaning of "custom" in all
three provisions must be "custom having the force of law."

This conclusion still leaves open the question of when custom
has "the force of law." As we have seen, in the nineteenth century
it did so in the limited circumstances permitted by official sources
of law. This sense of custom emerged in the debates over the 1866
Act in two different forms. First, the author of the Act, Senator
Trumbull, identified customs with respect to different punishment
of white and black citizens in "some communities in the South."'79

This statement is consistent with those of other senators and repre-
sentatives who equated customs with law, even if those customs
were not formulated in official pronouncements.' The second ref-
erence to custom, also by Senator Trumbull, explicitly concerns the
scope of the criminal prohibition in Section 242. In response to
criticism that it singled out public officials for punishment, he
stated that its intention was "to punish everybody who violates the
law."81 Private individuals, as well as public officials, fell within the
prohibition against "any person who, under color of any law, stat-
ute, ordinance, regulation, or custom" acted to deny rights granted
by the Act. 2

The congressional debates, however, do not identify precisely
which actions by private individuals were covered by the 1866 Act.
These actions had to be authorized by law in some form, either

Cong. Globe, 39th Cong., 1st Sess. 1758 (1866).
0Fairman, supra note 51, at 1238-44.

81 Gerhard Casper, Jones v. Mayer: Clio, Bemused and Confused Muse, 1968 Sup.

Ct. Rev. 89, 115 (quoting Senator Trumbull).
82 Act of April 9, 1866 § 2.
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through positive enactments or through custom. It is possible that
Senator Trumbull failed to specify these forms of authority for any
of several different reasons: He was not aware of all the provisions
in the Black Codes that had been enacted or were under considera-
tion in the South; the customs surrounding race relations in the
South were unfamiliar to him; private individuals might have acted
in complicity with state officials; or in the chaotic conditions of Re-
construction, private individuals often took over the functions of
state officials. All of these reasons could have raised suspicions
about possible evasion of the Act. After all, the southern states
that had passed the Black Codes had already tried to evade the
command of the Thirteenth Amendment by reinstating slavery in
all but name.83 Congressional supporters of the 1866 Act would not
have wanted this legislation to be threatened with nullification by
similar means.

Insofar as Congress legislated against custom in the 1866 Act, it
followed the trend of suppressing deviant regional customs that
threatened central national power. ' Slavery, that "peculiar institu-
tion" of the South, was eradicated by the Thirteenth Amendment,
and its associated laws and customs were invalidated by the 1866
Act. As Mark DeWolfe Howe pointed out several decades ago:
"The statutory condemnation of discriminations under color of law
or usage, read in the context of the Thirteenth Amendment, seems
to outlaw all conduct, public and private, designed to keep alive the
degradations that were rooted in the laws and customs of slav-
ery."'85 By the same token, however, customs associated with more
general practices of racial discrimination, particularly in the North,
were not affected by the Act. Either these customs, such as racially
segregated public schools, were not thought to deny rights to equal
treatment, or they were not treated as customs at all, but only as
the exercise of individual rights under the common law. The Act

" See Casper, supra note 81, at 107-11.
'A See supra text accompanying notes 16-19.
' Howe, supra note 56, at 49. For a recent version of this argument, see James Boyd

White, What's Wrong with Our Talk About Race? On History, Particularity, and Af-
firmative Action, 100 Mich. L. Rev. 1927, 1945-47 (2002) (noting Justice Douglas's
argument that when whites "have such a practical monopoly of private and public
power that they may simply choose whether to achieve their objectives through the
arms of the state or through concerted private action, it ought not matter which form
of power they elect to use").
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did not prohibit all forms of public discrimination, nor did it make
all forms of private discrimination the equivalent of state action.
Only pervasive social practices associated with slavery were pro-
hibited.

Local custom and state law were forced to give way to central-
ized federal law, but throughout Reconstruction there were intense
debates over how far Congress could go in enforcing the newly
ratified Thirteenth, Fourteenth, and Fifteenth Amendments.'
These debates led Congress and then the Supreme Court to draw
fine distinctions between state action and private action that persist
to this day, particularly in decisions interpreting the Fourteenth
Amendment. The debates over the Civil Rights Act of 1871 fo-
cused on Section 2 of the Act, which is now partly codified in Sec-
tion 1985(3). 87 In its current form, Section 1985(3) prohibits con-
spiracies by private individuals to deny equal rights and creates a
private action for any damages to persons or property resulting
from such conspiracies. It was originally directed against the Ku
Klux Klan and other private terrorist organizations opposed to Re-
construction, thus accounting for the Act's popular name, the "Ku
Klux Klan Act."

The elaborate details of Section 1985(3), which were embedded
in the still more elaborate provisions of Section 2 as originally en-
acted, are less important than the Act's explicit coverage of actions
by private individuals, whether or not they acted under color of
state law. This aspect of Section 2 gave rise to prolonged and in-
tense debate over whether it exceeded the powers of Congress un-
der the Fourteenth Amendment,' a debate that was soon resolved
against its constitutionality. In United States v. Harris, the Supreme
Court held unconstitutional a criminal prohibition against private
conspiracies enacted in Section 2.89 The Court reasoned that while
the Fourteenth Amendment applied only to state action, the only
state law relevant to the conspiracy charged in that case prohibited

"' See Michael Les Benedict, Preserving Federalism: Reconstruction and the Waite
Court, 1978 Sup. Ct. Rev. 39, 47-48.

8742 U.S.C. § 1985(3) (2000).

8See Alfred Avins, The Ku Klux Klan Act of 1871: Some Reflected Light on State
Action and the Fourteenth Amendment, 11 St. Louis U. L.J. 331 (1967).

" 106 U.S. 629, 632, 635-44 (1882).
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the very same conduct as the federal statute in question.0 Accord-
ingly, there was no basis for invoking congressional power to en-
force the rights granted by the amendment." Only in the twentieth
century were the remaining provisions of Section 2 of the Act up-
held.92 In the nineteenth century, these provisions were regarded as
a dubious attempt by Congress to displace the general lawmaking
authority of the states.

The contrast with the treatment of Section 1983 could not be
more dramatic. Enacted as Section 1 of the 1871 Act, Section 1983
elicited no debate over its constitutionality, which was contrasted
favorably with the doubtful constitutionality of Section 2. The
sponsor of the Act, Representative Shellabarger, introduced Sec-
tion 1983 as a simple extension of the criminal prohibition in Sec-
tion 242, enacted in the Civil Rights Act of 1866.9" Section 1983 ex-
panded upon Section 242 in two different ways: first, by adding a
civil remedy to a criminal prohibition; and second, by protecting
against the deprivation of all constitutional rights, not just those
against racial discrimination. 4 Both provisions protected the rights
of citizens against deprivations under color of state law. The consti-
tutionality of Section 242, originally enacted under the Thirteenth
Amendment, assured the constitutionality of Section 1983, which
was enacted under the additional powers granted to Congress by
the Fourteenth Amendment. This analysis of Section 1983, as set
forth by Representative Shellabarger in his introductory remarks,
was not contradicted by anything else in the debates over the 1871
Act, which referred to the "under color of" clause in Section 1983
mainly as a means of assuring that this section was constitutional,
in contrast to the sections of the Act that applied directly to private
action.

Despite the general equivalence of Section 1983 with Section
242, the "under color of" clauses in each statute differ in some de-

9' Id. at 639-40.
91 Id.
92 See Griffin v. Breckenridge, 403 U.S. 88, 95-96 (1971); United States v. Guest, 383

U.S. 745, 754 (1966).
3 See Cong. Globe App., 42d Cong., 1st Sess. 68 (1871).

14 See id.
" See Avins, supra note 88, at 341, 348, 365 (summarizing the congressional debate);

Eric H. Zagrans, "Under Color of" What Law: A Reconstructed Model of Section
1983 Liability, 71 Va. L. Rev. 499, 579 (1985) (same).
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tails. The clause in Section 1983 applies only to sources of state
law, while Section 242 applies to federal law as well. This change in
wording only makes explicit in the later act what was already im-
plicit in the earlier act: that it was aimed at action under color of
state authority rather than federal authority. Section 1983 also adds
"usage" to the list of sources of state law, following the general
tendency to use this word as a synonym for "custom." Again, this
change in wording confirms what was already implicit in the earlier
act: that it was an appeal to the tradition of unofficial practices,
outside of government, as a source of law.

In recent decades most of the attention to the "under color of"
clause of Section 1983 has focused on the question whether the
clause covers state officials acting in violation of state law. The
Warren Court's decision in Monroe v. Pape upheld coverage in
these circumstances, after an extended examination of the legisla-
tive debates both in the majority and dissenting opinions. 6 The
scholarly literature also has divided on the question whether Con-
gress intended to create a federal remedy for actions in violation of
state law.97 As the next Part argues in greater detail, the signifi-
cance of this issue today has less to do with the original intent of
the framers of Section 1983 than with the changing conceptions of
federalism and pragmatic concerns about providing effective
remedies for violations of federal rights. The controversy over this
issue, however, does set limits on the possible meaning of "custom"
and "usage." In particular, both sides in this debate deny these
terms the force of law when a state has acted officially and effec-
tively to disavow and prohibit practices that violate federal rights.
This implication of the legislative debates accords completely with
the pre-existing understanding of custom as a subordinate source
of law that could be overridden by official action.

Both too much and too little state law could eliminate the basis
for any exercise of congressional power under the Fourteenth
Amendment: too much state law because it could override custom

"' 365 U.S. 167 (1961).
17 Compare Zagrans, supra note 95, at 502 (finding Monroe to be wrong), with

David Achtenberg, A "Milder Measure of Villainy": The Unknown History of 42
U.S.C. § 1983 and the Meaning of "Under Color of" Law, 1999 Utah L. Rev. 1, 53-60
(finding it to be correct), and Steven L. Winter, The Meaning of "Under Color of"
Law, 91 Mich. L. Rev. 323, 325 (1992) (same).
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and, assuming it was effectively enforced, bring state law into con-
formity with federal law; too little state law because it could elimi-
nate any basis for finding that the state acquiesced in private cus-
toms that would otherwise deny federal rights. As the debates over
Section 1985(3) reveal, Congress was deeply concerned over its
power to regulate directly private conduct not specifically author-
ized or condoned by state law. It could not have intended "custom"
and "usage" to include simple individual action, which would lack
the collective character of accepted practices in the community.
Nor could Congress have intended these terms to include customs
in the ordinary sense if these actions were not approved or con-
doned by state law. Action under color of custom or usage falls in
the uncertain middle ground between too much and too little state
law. Perhaps Congress did not debate the meaning of these terms
in the debates over the 1871 Act because it had little to add to the
brief discussion of their meaning in the 1866 Act. This conclusion,
however, makes the background understanding of these terms, de-
rived from antebellum sources such as Blackstone and Kent, all the
more important.

Such neglect certainly carried over into the subsequent history of
Section 1983. The wording of the statute was altered when it was
codified in the Revised Statutes of 1874, the first comprehensive
compilation of federal statutes, but one that still remains authorita-
tive for civil rights laws. These changes are of some significance,
but they shed light only indirectly on the meaning of "custom" and
"usage." As originally enacted, the "under color of" clause in Sec-
tion 1983 applied to "any law, statute, ordinance, regulation, cus-
tom, or usage of any State."9 The Revised Statutes deleted "law"
from this list." This term, however, reappeared in the form of
"laws" in another clause of the statute, in seeming obedience to
some principle of conservation of legal terminology. In its original
form, Section 1983 protected only rights "secured by the Constitu-
tion of the United States."'" In the Revised Statutes, this clause
was changed to "secured by the Constitution and laws."'' 1 The first
of these changes appears to be inadvertent, as the second might be

98 Act of April 20, 1871, ch. 22, § 1, 17 Stat. 13.

99 Rev. Stat. § 1979 (1873-74).
'0' Act of April 20, 1871 § 1.
,01Rev. Stat. § 1979 (1873-74).
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also, but it has been held to warrant a significant expansion of the
rights protected by Section 1983.102

The inadvertence of the first change can be confirmed by com-
paring the codified version of Section 1983 with the jurisdictional
provisions that were originally enacted with it in the same section
of the Civil Rights Act of 1871. The jurisdictional provisions were
divided in the Revised Statutes of 1874 into two different sections,
one applying to the district courts and one to the circuit courts.
Both of these sections provided for federal jurisdiction when the
plaintiff alleged a denial of federal rights under color of state law
and both retained the original phrasing that covered action under
color of "any law" of the state. " 3 The absence of any explanation
for the omission of the term "law" in the codified version of Sec-
tion 1983 implies either that it was left out as a mistake or that it
was thought to be redundant with the other sources of law listed in
the "under color of" clause.

These alternative explanations are not inconsistent with one an-
other. It is possible that "law" was omitted inadvertently from the
codified version of Section 1983 precisely because it is so similar in
meaning to the terms that were retained. The only items seemingly
missing from the list of "statute, ordinance, regulation, custom, or
usage" are state constitutions and state common law. State consti-
tutions could have been included in the list as a term parallel with
the remaining sources of law, but probably were omitted because
Congress addressed offensive state constitutions by other means.
All of the reconstructed southern states had to pass constitutions
acceptable to Congress before they could regain their seats in the
Senate and the House of Representatives."' Constitutions that de-
fied federal authority would not have been approved. That leaves
open the possibility that unreconstructed border states could have
retained offensive provisions in their constitutions or that recon-
structed states could have amended their constitutions to insert

,02 See Maine v. Thiboutot, 448 U.S. 1, 4-8 (1980).

Rev. Stat. §§ 563 (12th), 629 (16th) (1873-74). There are cross-references to these
sections in the revisors' notes accompanying the codified version of § 1983. The same
wording is retained in the current version of these jurisdictional provisions. See 28
U.S.C. § 1343(a)(3) (2000).
"' Eric Foner, Reconstruction: America's Unfinished Revolution 1863-1877, at 276-

77 (1988).
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discriminatory provisions. Congress apparently overlooked these
means of evading Section 1983, but it did so both when the statute
was originally enacted and when it was codified three years later.

The omission of state common law presents a more complicated
problem. After Swift v. Tyson,' 5 an accepted meaning of "laws" ex-
cluded the general common law but included local laws, whether
statutory or by judicial decision. A mindset that accepted this
meaning of the plural "laws" could have treated the singular "law"
in similar fashion, not to deny that common law decisions were law,
but to imply that they were encompassed in other terms in the list
in the "under color of" clause. In particular, decisions of the south-
ern courts based on the local practices of slavery and its aftermath
during Reconstruction could have been embraced within the mean-
ing of "custom" or "usage." It was just such local practices that
Swift excluded from the common law and included within local law.
The general common law was not, on this view, the source of dis-
criminatory state action. This position was eventually adopted by
the Supreme Court in the Civil Rights Cases, finding that private
discrimination by innkeepers and other providers of public ac-
commodations violated the common law and, therefore, could not
amount to state action, no matter how much it was condoned or
permitted by state officials.'"

Alternatively, contrary to Swift, "custom" and "usage" could
have been taken more broadly to refer to the custom and usage of
common law courts, another sense of the terms that was also
prevalent at the time. On this interpretation, the emphasis in inter-
preting and applying the "under color of" clause would have fallen
on the existence of colorable, but not actual, authority conferred
by common law decisions. The ambiguities of "custom" and "us-
age" are broad enough to support the conclusion that these terms
encompassed every indefinite form of colorable authority under
state law, including the common law. Yet even the Reconstruction
Congresses would have balked at the conclusion that the common
law, as applied in the North as well as the South, denied civil rights.
Instead, the fundamental premise of virtually every civil rights act
passed during Reconstruction was that the newly freed slaves were

,o 16 U.S. (1 Pet.) 1 (1842).

6 See 109 U.S. 3, 24-25 (1883).
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entitled to the same rights that whites already enjoyed under the
common law. The common law that still remained common be-
tween the North and the South was not the target of Congress in
enacting Section 1983.

The little attention paid to "custom" and "usage," both in the
enactment and in the codification of Section 1983, strongly suggests
that Congress accepted the sense of custom as local practices, the
sense that had become dominant in Anglo-American law by the
middle of the nineteenth century. A different sense would have re-
quired a special definition, which no one took the trouble to pro-
vide. It also would have contrasted oddly with the introductory
phrase "under color of," which implies the appearance, but not the
existence, of actual authority. 7 A special definition, in a sense un-
familiar in the law that formed the background to Section 1983,
would not have conveyed the appearance of authority required to
find action "under color of" state law. It would not have been
known to the individuals, whether public or private, whose conduct
the statute was meant to regulate. How could they assume the ap-
pearance of authority from a source not already familiar in Ameri-
can law? Local customs, by contrast, limited the coverage of the
statute in a manner commensurate with its immediate aims to
eliminate the vestiges of slavery in the South.

A further limitation on the coverage of Section 1983 arises from
the rights that it protects. Almost all constitutional rights, with the
important exception of the Thirteenth Amendment, protect only
against government interference. Going beyond a strict "state ac-
tion" interpretation of the "under color of" clause does nothing to
expand the scope of the underlying rights for which Section 1983
provides a remedy. Even with the addition of "and laws" by the
Revised Statutes of 1874, a change which brought statutory rights
within the protection of Section 1983, those additional rights still
need to be established by some act of Congress. The overall scope
of Section 1983 depends just as much on the scope of the plaintiff's
underlying rights as it does on the scope of the "under color of"
clause. As the next Part discusses in more detail, the application
and enforcement of Section 1983 began, after Reconstruction, with
a narrow interpretation of those rights.

07 See Winter, supra note 97, at 415.
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III. JUDICIAL DECISIONS

Like most of the civil rights legislation passed during Recon-
struction, Section 1983 received only sporadic enforcement while
Reconstruction lasted, and it fell into disuse almost immediately
thereafter. Decisions of the Supreme Court narrowly interpreting
the Thirteenth, Fourteenth, and Fifteenth Amendments also re-
sulted in a narrow interpretation, if not complete invalidation, of
almost all the Reconstruction civil rights acts. Section 1983 slowly
emerged from the shadow of these decisions in the early twentieth
century and, along with other surviving provisions of the civil rights
acts, was revived by the Warren Court. In Monroe v. Pape, the
Court interpreted the "under color of" clause to reach the actions
of state officials, even if these were contrary to state law, and even
if they could, in theory, be remedied by actions in state court."8
This expansion along one dimension did not result in expansion
along the dimension of "custom" and "usage" for reasons both in-
ternal and external to the statute itself. This Part begins with the
decisions during and immediately following Reconstruction.

A. Early Decisions

Like the legislative history of Section 1983, the history of its ju-
dicial enforcement and interpretation is largely negative: a history
of what did not happen. In the decades immediately following its
enactment, Section 1983 was the subject of few claims, and even
when it was cited or discussed, its significance was minimized. If it
was understood to apply broadly to private action through an ex-
panded sense of "custom" and "usage," this understanding left no
trace in the historical record. On the contrary, coverage of Section
1983 was most often equated with coverage of the Fourteenth
Amendment, so much so that the statute barely had an independ-
ent existence. ' °9 Most of the decisions and the accompanying con-
troversies, just like the debates over the Civil Rights Act of 1871,
concerned the provisions like Section 1985(3) that applied explic-
itly to private action.

'0 365 U.S. 167, 183 (1961).
"0 See infra text accompanying notes 110-32.
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As with all the Reconstruction civil rights legislation, Section
1983 has waxed and waned in significance with the Fourteenth
Amendment. Thus, after the Slaughterhouse Cases,"" the Supreme
Court routinely denied claims (and even federal jurisdiction) in
cases alleging violation of constitutional rights unrelated to racial
discrimination."' This trend continued into the twentieth century
and still ties the interpretation of the statute closely to the amend-
ment. The first of the cases in the line leading to Monroe did not
discuss Section 1983 at all, but only discussed the question whether
state officials engaged in state action when their conduct violated a
provision of the state constitution similar to the Fourteenth
Amendment. The claim in Home Telephone & Telegraph Co. v.
City of Los Angeles was that a municipal ordinance imposed rates
upon a telephone company in violation of the Due Process
Clause."2 The company sought to enjoin enforcement of the ordi-
nance, and although this claim would now be brought under Sec-
tion 1983, the Court simply assumed that there was federal jurisdic-
tion if the complaint properly alleged a violation of the Fourteenth
Amendment."3 The holding in this case later was used to interpret
Section 242,"' and because this provision served as the model for
Section 1983, it was applied to that statute as well."5 The roots of
this holding can be traced back to decisions immediately following
Reconstruction, but these too are cases concerned solely with state
action under the Fourteenth Amendment.16

The neglect of Section 1983 resulted from other factors as well.
After the passage of general federal question jurisdiction, claims
for denial of constitutional rights could be brought under a combi-
nation of common law causes of action and the Constitution it-

10 83 U.S. (16 Wall.) 36 (1873).
... See, e.g., Holt v. Ind. Mfg. Co., 176 U.S. 68, 69-72 (1900) (alleging an unconstitu-

tional tax on a corporation); Bowman v. Chi. & Northwestern Ry., 115 U.S. 611, 612-
15 (1885) (alleging the denial of service by common carrier); Carter v. Greenhow, 114
U.S. 317, 320-22 (1885) (alleging a violation of the right to pay taxes in coupons in-
stead of in money).

"2 227 U.S. 278, 280-81 (1913).
13 Id. at 295-96.
114 United States v. Classic, 313 U.S. 299, 325-26 (1941).
..5 Monroe, 365 U.S. at 182-84. Other decisions in this line of cases include Williams

v. United States, 341 U.S. 97 (1951) and Screws v. United States, 325 U.S. 91 (1945).
16 See Ex parte Virginia, 100 U.S. 339, 346 (1879); Virginia v. Rives, 100 U.S. 313,

318 (1879).

HeinOnline -- 89 Va. L. Rev.  952 2003



Custom and Usage

self."1 7 With this alternative available, there was no need to invoke a
statute that seemingly was limited to rights directly related to racial
discrimination. The expansion of economic rights under the Four-
teenth Amendment could be accommodated without expanding
the scope of Section 1983 beyond the immediate problems of Re-
construction that led to its passage. Thus, the statute was success-
fully invoked for claims under the Fifteenth Amendment, which
necessarily are limited to racial discrimination, but not for claims of
denial of substantive due process under the Fourteenth Amend-
ment."8 The narrow interpretation of, and apparent hostility to-
ward, civil rights after the end of Reconstruction diminished the
scope of Section 1983 further. If the Reconstruction amendments
supported only a narrow range of civil rights, then only a few rights
could be successfully asserted under this statute.

The familiar history of the abandonment of Reconstruction
demonstrates why a broad interpretation of "custom" or "usage"
never became a live issue. The fate of the civil rights statutes that
applied directly to private action in this period is instructive. Sev-
eral of these statutes, enacted with Section 1985(3) or as predeces-
sors to it, were declared unconstitutional as beyond congressional
power under the Reconstruction amendments. "9 Decisions such as
these sought to limit the reach of federal power by imposing cate-
gorical limits on the reach of the Reconstruction amendments and,
in particular, by limiting the Fourteenth Amendment to actions
that could be attributed directly to the states. This approach to
constitutional interpretation precluded any significant expansion of
Section 1983 to reach a wide range of private action.

Far from receiving broad interpretation, "custom" and "usage"
were used to justify practices that we now regard as discriminatory.
Thus, to take the most notorious example, Plessy v. Ferguson up-
held segregation under a Louisiana statute partly on the ground
that the legislature was "at liberty to act with reference to the es-

.. Michael G. Collins, "Economic Rights," Implied Constitutional Actions, and the
Scope of Section 1983, 77 Geo. L.J. 1493, 1510-33 (1989).

See id. at 1552.
"' See United States v. Harris, 106 U.S. 629, 644 (1882) (holding the criminal prohi-

bition in § 2 of the Civil Rights Act of 1871 unconstitutional); United States v. Reese,
92 U.S. 214, 220-21 (1875) (holding §§ 3 and 4 of the Civil Rights Act of 1870 uncon-
stitutional); see also United States v. Cruikshank, 92 U.S. 542 (1875) (narrowly inter-
preting § 6 of the Civil Rights Act of 1870).
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tablished usages, customs and traditions of the people. ' ' 12
1 Whether

framed in precisely these terms, reasoning along these lines reveals
the inherent limits of custom as a vehicle for legal reform. To be ef-
fective, it must be neither too narrowly practiced nor too widely
accepted. If a social practice is not sufficiently longstanding or
widespread, it does not constitute a custom at all. But if it is univer-
sally accepted, it serves as a powerful justification for maintaining
the status quo. A custom in these circumstances might well receive
sufficient approval from the state to constitute state action, but if
so, it is also likely to be found not to have violated any federal
rights, precisely because it is so widely accepted. Only by acting be-
tween these extremes-by attacking practices that remain wide-
spread but that are falling out of favor-does an expanded sense of
"custom" also expand the scope of Section 1983. Regional customs,
like those persisting after the abolition of slavery, precisely fit this
description.

The effect of custom in expanding the scope of Section 1983 was
further limited by the formalist approach characteristic of judicial
decisions in the late nineteenth century. Whatever else this move-
ment in legal thought included, it insisted upon the importance of
the way in which legal standards were framed. It was the form of
federal or state law that determined its validity, rather than the
goals it sought to achieve or its actual effects in practice. Hence,
state statutes and judicial decisions were sufficient to override cus-
tom and discredit it as a source of law, whether or not they actually
changed the practices of the community. For instance, the decision
in United States v. Harris held unconstitutional the criminal prohi-
bition in the Civil Rights Act of 1871 against conspiracies to deny
federal rights, because state law already prohibited the very same
conduct.' The indictment alleged that a lynch mob had conspired
to beat, injure, and kill African-Americans in the custody of a local
sheriff.122 State criminal law prohibited that conduct, and even
though it was not effectively enforced to protect the African-
Americans in custody, it was sufficient to immunize both the state
and the lynch mob from federal regulation under the Fourteenth

120 163 U.S. 537, 550 (1896).
121 106 U.S. 629, 632, 635-44 (1882).
22 Id. at 629-32.
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Amendment. The state itself did not engage in discrimination in
violation of the Equal Protection Clause.23 If unenforced state law
was sufficient to defeat a finding of state action, it was also suffi-
cient to defeat any claim that the practice of lynching and terroriz-
ing African-Americans, no matter how widely tolerated or con-
doned in the South, was a custom that had the force of state law.

The decision in Harris, closely examining the form of both fed-
eral and state law, was entirely typical of judicial decisions of this
era. These decisions were not, as is often supposed, uniformly hos-
tile to the validity of the Reconstruction civil rights acts,'24 but they
made the way the laws were framed decisive. So, for instance,
Strauder v. West Virginia'25 held unconstitutional a state statute that
explicitly excluded African-Americans from jury service, but Vir-
ginia v. Rives'26 held that a facially neutral law that allowed them to
serve on juries, even if applied by state officials in a discriminatory
manner, did not support removal of a prosecution from state court
to federal court. The jurisdictional provisions of the Civil Rights
Act of 1866 did not, in the Court's view, extend beyond facially
discriminatory laws."' Such a fine-grained approach to determining
the limits of federal and state law would not look kindly upon cus-
tom as the decisive factor in drawing the boundaries between these
two spheres of government.

The academic proponents of legal formalism were no more sym-
pathetic to custom as a source of law. The "legal science" advo-
cated by Christopher Columbus Langdell took as its data a selec-
tion of reported decisions.'28 It could not, without a complete
change in method, identify customs that were a source of law and
then assimilate them into a logically rigorous conceptual theory.
Indeed, the whole project of imposing such a deductive structure of
legal doctrine on the law-difficult as it was with the heterogene-

"'Id. at 639-40.
124 See Benedict, supra note 86, at 66-69.

100 U.S. 303, 310 (1879).
126100 U.S. 313, 323 (1879).
127 Id. at 318-22. But see Ex parte Virginia, 100 U.S. 339 (1879) (upholding a crimi-

nal prosecution under the Civil Rights Act of 1875 for excluding African-Americans
from juries under a neutral state law).

12s See William P. LaPiana, Logic and Experience: The Origin of Modem American
Legal Education 55-58 (1994); Thomas C. Grey, Langdell's Orthodoxy, 45 U. Pitt. L.
Rev. 1, 11-20 (1983).
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ous decisions of common law courts-would have foundered if it
were extended to customs. By definition, customs do not have the
canonical form of reported decisions and so cannot be analyzed ac-
cording to the techniques familiar to lawyers. Customs, more so
than any other source of law, resist efforts at systematic restate-
ment in a rigid conceptual scheme.' 2

1

In its hostility to custom as a source of law, legal formalism an-
ticipated later movements in American legal thought that more ex-
plicitly adopted elements of legal positivism. Implicit in Langdell's
writings-and sometimes explicit as well-was a positivist empha-
sis on judges as the only sources of the common law.3 ' This strand
of legal formalism provided the only common ground between ear-
lier theories (like Blackstone's) that allowed a role for natural law
and later theories (like legal realism) that did not. Legal realism re-
jected the rigid doctrinal framework imposed by formalism on the
divergent sources of the law, yet it continued to exclude custom as
a source of law in its own right. Custom influenced law only indi-
rectly through the acts of public officials in deciding what the law
was. This positivist element in legal realism was never as contro-
versial as the separation of law from morals, which came under at-
tack after World War II when the Nazi abuse of the German legal
system became widely known.'31 By the time the Warren Court un-
dertook to revive and reinterpret the Reconstruction civil rights
acts, legal positivism, as a claim about the sources of law, had be-
come the working theory of most American lawyers.'32 In doing so,
it imposed a new set of limits on custom as a source of law, which
are examined in the next Section of this Essay.

B. The Rise of Legal Positivism

Legal positivism arrived in America from England just as legal
formalism became a dominant force in American law, both in judi-
cial decisions and in legal scholarship. Formalism in judicial deci-

129 See Grey, supra note 128, at 30.
130 LaPiana, supra note 128, at 122-24. For an extended discussion of the parallels

between legal formalism and legal positivism, see Anthony J. Sebok, Legal Positivism
in American Jurisprudence 39-112 (1998).
... See Morton J. Horwitz, The Transformation of American Law 1870-1960: The

Crisis of Legal Orthodoxy 247-49 (1992); Sebok, supra note 130, at 113-19.
11

2 See Ronald Dworkin, Taking Rights Seriously 16 (1978).
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sions stood for a categorical division between the powers of the
states and the federal government'33 and for the protection of lib-
erty of contract from government regulation at all levels.' The in-
fluence of legal positivism on these decisions was negligible, since
the judges who authored and approved of these decisions had been
educated under earlier legal theories, like Kent's, derived from
Blackstone, with variations appropriate for the American scene. In
the academic version of formalism, by contrast, the focus shifted
from public law to private law and from adapting previously articu-
lated theories to deriving them from a select body of common law
decisions.

The positivist element in American legal thought became ex-
plicit in the work of John Chipman Gray, a colleague of Langdell
at Harvard and one of several scholars who figured in the transi-
tion from legal formalism to legal positivism."' He rejected John
Austin's theory that all law represented the command of the sover-
eign, but agreed with him insofar as he asserted "that the Law is at
the mercy of the State." '36 With Gray, however, the positivist ele-
ment in American legal thought began to turn away from Lang-
dell's focus exclusively upon judicial decisions as the constitutive
elements of the law. For Gray, the law was what the courts said it
was, not in their past decisions, but in their current practice. "Rules
of conduct laid down and applied by the courts of a country are co-
terminous with the Law of that country, and as the first change, so
does the latter along with them."'37 Statutes and precedents were
no more than sources of the law, while the law itself was made up
only of current judicial decisions.' This conclusion might be
thought to favor custom as a source of law, since Gray gave it the
same status as statutes and precedents insofar as it affected current
judicial decisions.9 Yet in his discussion of custom, Gray traced
most instances of custom as a source of law back to judicial deci-

:33 Horwitz, supra note 131, at 17-19, 24.
" Neil Duxbury, Patterns of American Jurisprudence 25-32 (1995).
13S See id. at 49-53; John Chipman Gray, The Nature and Sources of the Law (1909).
136 Gray, supra note 135, at 87.

Id. at 100.
131 Id. at 82-83.

' Id. at 118-19.
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sions that adopted custom as law.'4° This view reduced custom al-
most entirely to precedent as a source of law.

Gray's emphasis upon judicial practice, however, became still
more pronounced in the critics of legal formalism. Indeed, his
views had been anticipated by Oliver Wendell Holmes, Jr., in a
characteristically memorable phrase that served as the rallying cry
for many of the legal realists: "The prophecies of what the courts
will do in fact, and nothing more pretentious, are what I mean by
the law."'4' The elements of positivism in this definition are plain
enough, emphasizing as it does the actions of public officials in de-
termining what the law is. Where it differs from the legal formal-
ists, such as Langdell, and the classical legal positivists, such as
Austin, is in looking at what judges are doing in the present, in-
stead of what they have done in the past. This shift in focus is no
doubt of great theoretical significance, but it relegates custom to
the subsidiary role of describing the actions of public officials.

Holmes himself was not a legal realist, but rather a remarkably
eclectic thinker who cannot easily be categorized as adhering to
just one school of thought. Other predecessors or participants in
the realist movement took up his call for describing what judges ac-
tually do rather than relying on reported decisions of what they
have done. Progressive legal theorists, such as Roscoe Pound,
called for a "sociological jurisprudence" that examined the actual
effects of judicial decisions to distinguish the "law in action" from
the "law in books."'42 These legal theorists saw their views, whether
they liked it or not, eventually subsumed into the later currents of
legal thought that fell under the heading of "legal realism." The re-
alists devoted their theoretical writings to a comprehensive attack
on legal formalism, but like the formalists, they focused their
analysis upon judicial decisions. Leading realists, such as Karl Lle-
wellyn and Jerome Frank, sought to develop the predictive theory
of law that Holmes had advocated a generation earlier, adding an
empirical basis for generalizations that would enable lawyers to de-
termine how courts actually decided cases.'43 This latter ambition
was never realized and no generalizations about the actual behav-

"' Id. at 284.
141 O.W. Holmes, The Path of the Law, 10 Harv. L. Rev. 457,461 (1897).
14

2 See Duxbury, supra note 134, at 58; Pound, supra note 5, at 22.
14' Duxbury, supra note 134, at 125-35.
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ior of courts were ever forthcoming, causing some of the realists to
take a skeptical view of all rules formulated on the basis of pre-
existing law.

Nevertheless, many of the realists later participated in major leg-
islative reforms, as Llewellyn did in the drafting the Uniform
Commercial Code, and as others did in working in the New Deal to
create the modern administrative state. In doing so, many aban-
doned the anti-formalist convictions expressed in their realist writ-
ings, but they did not break the thread of positivist influence that
was always present in legal realism.'" In both endeavors, they
adopted crucial elements of the program of legal positivism, formu-
lated by the great English legal theorist and utilitarian, Jeremy
Bentham: in theory, emphasizing the lawmaking of judges as public
officials; in practice, turning to legislation as the principal vehicle
of legal reform. Yet legal realism was always a more diffuse
movement, with fewer well-defined positions than legal positivism.
In fact, it has remained in a mutually exclusive defining relation-
ship with legal formalism: Each is what the other rejected. 5 A
more informative description of either movement would have to
acknowledge the extent of disagreement within each, the common
points of emphasis in both, and the number of scholars who be-
longed to neither.

Legal positivism, by contrast, has always had its systematic theo-
rists, from its founder, Jeremy Bentham, through his follower, John
Austin, to the revisions of H.L.A. Hart and Joseph Raz in the
twentieth century. All of these writers, more so than the legal for-
malists and the legal realists, have self-consciously opposed the
amalgam of legal sources, including custom, that Blackstone admit-
ted into his theory of law. Custom as a source of law was confined
for the legal positivists (as it was for Holmes) to the actions of public
officials. Bentham, in his A Comment on the Commentaries, could
hardly contain his contempt for the indiscriminate eclecticism with
which Blackstone embraced almost any possible source of law, from
the natural law given by God to the inchoate customs of feudal soci-

'"Id. at 149-58. For a different view, emphasizing the continuities between the
theoretical and the practical work of the realists, see Horwitz, supra note 131, at 169-
92.

141 See Grey, supra note 128, at 2-3 (stating that "classical orthodoxy is the thesis to
which modern American legal thought has been the antithesis").
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ety. ' Hart, although more restrained, was no more sympathetic to
custom. In The Concept of Law, he devotes an extended argument
to the superiority of positive law over customary law in its ability to
adapt more quickly and with greater certainty to changed circum-
stances.147 Where custom does play a crucial role in his theory-in
acceptance of the rule of recognition-it remains limited to the ac-
tions of public officials. Their practice of accepting the rule of rec-
ognition is a necessary condition of its validity and therefore of all
the other rules of a legal system.'48 All valid legal rules must have a
pedigree, usually in the form of other actions by public officials,
that can be traced back to the rule of recognition accepted by these
same officials. Custom is focused only on who these officials are
and the extent of their power to make law.

The realists expressed more ambivalence towards custom, espe-
cially insofar as the movement was influenced by the "sociological
jurisprudence" of legal progressives like Pound. The progressives
sought to combine the insights of social science, as it existed at the
turn of the twentieth century, with progressive social policies.' 9

The scientific aspirations of this program led them to analyze judi-
cial decisions as a form of official custom, but to treat the unofficial
customs of private individuals as phenomena outside the legal sys-
tem, to which it must adapt. To the extent that the content of such
customs could be ascertained, they served as the source of progres-
sive legislation and judicial decisions that responded to changes
originating outside the legal system.'5" Unlike judicial decisions, the
practices of private individuals, far from being a source of law, re-
quired recognition through some form of official action. Especially
among the legal realists, like Llewellyn (who eventually adopted
part of this program) the role of unofficial custom remained de-
pendent on official endorsement. Custom served as a justification

"'Jeremy Bentham, A Comment on the Commentaries and a Fragment on Gov-

ernment 178-85 (J.H. Burns & H.L.A. Hart eds., 1977). For a full elaboration of Ben-
tham's views on custom, see Gerald J. Postema, Bentham and the Common Law Tra-
dition 218-62 (1986).

,17 H.L.A. Hart, The Concept of Law 44-49 (2d ed. 1994).
Id. at 100-10.

",9 G. Edward White, From Sociological Jurisprudence to Realism: Jurisprudence
and Social Change in Early Twentieth-Century America, 58 Va. L. Rev. 999,1010-12
(1972).

"' Id. at 1023-24.
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for adopting a particular rule of law and was thoroughly domesti-
cated as a basis for actions of public officials who made law in the
usual manner described by the legal positivists. Thus the Uniform
Commercial Code gives a prominent role to custom in the interpre-
tation of contracts, but only through the vehicle of statutory provi-
sions that explicitly endorse this practice."' The Code, an enduring
achievement of legal realism both drafted and promoted by Lle-
wellyn, now stands as the paradigm of the limited use of custom in
a modern legal system: not as a source of law in its own right, but
only as a source of rules that become law because they have been
adopted by the legislature.

All of these movements in legal thought, whatever their differ-
ences, combined to restrict the role of custom in American law. In
doing so, they curiously echoed and reinforced the views of the le-
gal formalists. While the latter did not find customs formal enough
to fit into their view of state action, the legal realists did not find
them progressive enough to be a source of legal reform, at least in
the early stages of the movement.' 2 In the later stages, the legal re-
alists took the same attitude towards customs as the legal positiv-
ists, who recognized them as law only if they received the pedigree
of official approval or ratification.'5' During the New Deal, custom
was necessarily relegated to a subsidiary role in the creation of the
administrative state, as administrative agencies filled many of the
gaps in the law that previously had been left to custom. The ex-
panded scope of legislative power recognized by the Supreme
Court also diminished any independent role of custom as a source
of law. All of these developments had their foundation in the as-
cendancy of legal positivism as the dominant theory of the origins
of law. In this respect, legal positivism had much in common with
the predictive theory of law that Holmes had advocated in his
scholarly writings and which made its way, through his opinions,
into decisions of the Supreme Court.

" U.C.C. §§ 1-205, 2-202 (2001); see also Horwitz, supra note 131, at 211-12 (stating
that Llewellyn "endowed economically dominant commercial practices with unde-
served normativity").

152 See White, supra note 149, at 1024-26 (recounting the differences between real-
ists and progressives).

"' See Brian Leiter, Legal Realism and Legal Positivism Reconsidered, 111 Ethics
278, 291-93 (2001) (emphasizing the similarities between realists and positivists).
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These decisions, mainly on issues of federalism, bear directly on
the scope of Section 1983. Interpretation of the statute, like inter-
pretation of the Constitution, has always raised fundamental issues
about the distribution of power between the federal government
and the states. Thus, as Holmes famously said in a dissent from a
decision holding unconstitutional a state worker's compensation
statute as applied to a longshore worker, "The common law is not a
brooding omnipresence in the sky but the articulate voice of some
sovereign or quasi-sovereign that can be identified." '154 This denun-
ciation of natural law applied equally to customary law, which nec-
essarily lacks an official voice. In the line of cases culminating with
Erie Railroad Co. v. Tompkins,5 ' Holmes also denied the existence
of disembodied sources of law: "[B]ut law in the sense in which
courts speak of it today does not exist without some definite au-
thority behind it."'56 This passage was eventually quoted in Erie it-
self,"7 resulting in the view of that decision as not only overruling a
case, but overruling "a particular way of looking at law which
dominated the judicial process long after its inadequacies had been
laid bare."'58 The immediate target of these statements was federal
general common law, a form of custom in one of its several senses.
Tellingly, this was not the sense of custom adopted in Swift v. Ty-
son, 59 the decision overruled in Erie." Perhaps the only common
ground between these decisions is the tendency to deny or limit
any form of law regarded as customary: in Erie, the general federal
common law,' and in Swift, state law based on customs that were
not limited to local practices.'62 Under the new dispensation, all
forms of law had to be traced back to the actions of government
officials, and federal law, in order to be valid, had to be traced back
to official action authorized by the Constitution. Federal power

51S. Pac. Co. v. Jensen, 244 U.S. 205, 222 (1917) (Holmes, J., dissenting).
" 304 U.S. 64 (1938).

Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer

Co., 276 U.S. 518,533 (1.928) (Holmes, J., dissenting).
.. 304 U.S. at 79.
""Guar. Trust Co. v. York, 326 U.S. 99, 101 (1945).

16 U.S. (I Pet.) 1, 18-19 (1842).
'6" Erie, 304 U.S. at 77-78.
161 Id. at 78-80.
'62 Swift, 16 U.S. (1 Pet.) at 18-19.
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could not be expanded by relying on laws without an appropriate
positivist pedigree.

Transplanted to Section 1983, this notion of pedigree would al-
low liability to be imposed only for actions in some way attribut-
able to state officials, such as making law or acting directly them-
selves. Legal positivism did not allow any other source for action
"under color of any statute, ordinance, regulation, custom, or usage
of any State.',6 3 Private individuals might still be held liable under
Section 1983, but only if they acted pursuant to state law or in con-
cert with state officials. The custom or usage of private individuals,
no matter how widespread or well-established, was not enough;
only the custom or usage of state officials counted. This interpreta-
tion of the statute became entrenched not long after the Erie deci-
sion and for precisely the same reason. It limited federal judicial
power by limiting the conditions for applying federal substantive
law. This understanding of the statute was confirmed, ironically
enough, at the same time that modern decisions were expanding
liability under Section 1983 in other directions.

C. Modern Decisions

The line of cases preceding Monroe has already been men-
tioned.' " Like the original enactment of Section 1983, these cases
were intertwined with interpretations of the Fourteenth Amend-
ment and the criminal prohibition in Section 242.5 The doctrinal
breakthrough came in United States v. Classic, which held that state
officials violated federal law even if they also acted in violation of
state law.'66 Under this decision, action "under color of" state law
need not be action in conformity with state law, but only under au-
thority arguably conferred by the state. This reasoning was soon
reaffirmed in other decisions interpreting Section 242,67 and then,
after a delay of almost two decades, it was extended to Section
1983 in Monroe."' The soundness of this interpretation of Section

16342 U.S.C. § 1983.

"6 See supra Part III.A.
18 U.S.C. § 242 (2000).

6 313 U.S. 299 (1941).
167 See Williams v. United States, 341 U.S. 97, 99 (1951); Screws v. United States, 325

U.S. 91, 107-13 (1945).
' 365 U.S. at 183-85.
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1983 has been much debated, beginning with Justice Frankfurter's
dissent in this case, which sought to limit the statute to cases in
which the state provided immunity to its officials for actions that
denied federal rights. In his view, the "under color of" clause of
Section 1983 was narrower than the state action requirement of the
Fourteenth Amendment 16 9 and restricted private actions under the
statute to cases in which there was no remedy under state law.'70

Paradoxically enough, Justice Frankfurter gave greater scope to
the terms "custom" and "usage" than the majority, even though he
gave the statute a much more restrictive interpretation in other re-
spects. He allowed these terms to cover cases in which state offi-
cials received immunity from liability by state practice rather than
by explicit provisions of state law.'7' The majority did not have to
reach this question because it interpreted the "under color of"
clause to reach all actions under the purported authority of state
law, whether or not they were actually authorized or, indeed, as on
the facts of Monroe, prohibited by state law.' 72 For the majority, the
expansion of Section 1983 in one direction eliminated the need to
consider expanding it in another. It also reinforced the overall posi-
tivist approach to interpreting the statute, tracing the authority un-
der which state officials acted back to some source in officially
adopted state law. For the majority, there was no need to embark
upon the difficult and fact-intensive inquiry into whether the state
officials had created their own customary form of state law; it was
enough that they had acted as state officials with some form of au-
thority conferred by state law.

Decisions extending the coverage of Section 1983 in other direc-
tions have further diminished the need for a broad interpretation
of "custom" and "usage," notably by adding to the underlying fed-
eral rights for which the statute provides a remedy. As discussed
earlier, the "rights, privileges, or immunities secured by the Consti-
tution" that were initially protected by the statute were expanded,
without explanation, in the Revised Statutes of 1874 to include

69 Id. at 212-19 (Frankfurter, J., dissenting in part) (criticizing earlier opinions for

equating "State action" with "the very different question of the 'under color' clause").
Id. at 237.
Id. at 235-36, 258-59.

12 365 U.S. at 183-85.
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those also secured by the "laws" in general.'73 It was eventually
held that any constitutional right could be the subject of a claim
under Section 1983, even if it was not related to the rights against
racial discrimination that originally motivated the enactment of the
statute.'74 After Monroe, the addition of the term "laws" was used
as a basis for providing remedies for the violation of federal stat-
utes, at least those that did not contain their own remedial provi-
sions or that did not reveal congressional intent to deny private en-
forcement altogether.'75 The expansion of Section 1983 along this
dimension has reduced the need to expand it along others, and in-
deed, increased the risk, often lamented by critics of Monroe, 17 6 that
it would be transformed into a general substitute for state tort law.
If action under color of custom or usage included private action
and applied to any violation of federal statutory rights, Section
1983 would become an all-purpose federal remedy for a wide range
of wrongs.

No such innovation could be supported by relying on the origi-
nal meaning of "custom" or "usage." The practices that fall within
these terms have, since the enactment of Section 1983, steadily lost
their capacity to generate legal norms by their own force without
the endorsement of some source of positive law. Judges could not
single-handedly revive the tradition of customary law, which was
waning even when Section 1983 was enacted. But wholly apart
from this point, originalism itself has played a diminishing role in
the interpretation of the statute, which has been overlaid with a va-
riety of doctrinal innovations derived more from pragmatic con-
cerns about enforcing liability against state officials than from
original intent. As we have seen, the debate over the Civil Rights
Act of 1871 focused not on Section 1, which eventually became

'73 See supra text accompanying notes 98-102.
,7' See Collins, supra note 117, at 1533-40.
'.. Later cases limited the enforcement of federal statutory rights through § 1983.

See Smith v. Robinson, 468 U.S. 992, 1009-12 (1984); Middlesex County Sewerage
Auth. v. Nat'l Sea Clammers Ass'n, 453 U.S. 1, 13-20 (1981); see also Blessing v.
Freestone, 520 U.S. 329, 346-48 (1997) (recognizing that such rights can be enforced
under § 1983 in certain circumstances).

176 These criticisms began with Justice Frankfurter's dissent in Monroe itself. Mon-
roe, 365 U.S. at 239-40 (Frankfurter, J., dissenting in part). See John C. Jeffries, Jr.,
Pamela S. Karlan, Peter W. Low & George A. Rutherglen, Civil Rights Actions: En-
forcing the Constitution 36-43 (2000).
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Section 1983, but on Section 2, whose surviving provisions are now
found in Section 1985(3).'" Thus, there is little original intent to
appeal to, beyond the evolving common law understanding of tort
law generally.' Indeed, the entire law of immunity, which plays
such a significant role in litigation against state officials, does not
have any basis in the statute or its legislative history, but instead
depends upon evolving common law concepts of official responsi-
bility and fault.'79

None of this is to deny that "custom" and "usage" still have a
role, although a limited one, to play under Section 1983. Justice
Frankfurter's suggestion in his dissent in Monroe, that only the cus-
tom or usage of officials was sufficient for liability, was taken up by
the Court in Adickes v. S.H. Kress & Co.'" Adickes held that the
practice of local police in enforcing the discriminatory decisions of
restaurant owners to exclude black customers from their property
satisfied the "under color of" clause of the statute.'' It also satis-
fied the state action requirement of the Fourteenth Amendment,
both as a matter of abstract theory and as a matter of practical ne-
cessity. The plaintiffs had to establish a violation of the Equal Pro-
tection Clause because they alleged no other violation of their fed-
eral rights.' 2 This understanding of the limited scope of custom,
assuring that the "under color of" clause is coextensive with the
state action requirement, had already become the standard inter-
pretation of Section 1983." 3

Only Justice Douglas would have given "custom" the ordinary
meaning that it has today-of a social practice established inde-
pendently of the law."4 While the majority emphasized the actions
of public officials, Douglas emphasized those of private individuals.
Both views, however, depart from the historical understanding of

177 See supra text accompanying notes 88-92.
178 E.g., Smith v. Wade, 461 U.S. 30 (1983) (holding that punitive damages are avail-

able under § 1983 when conduct is motivated by evil intent or indifference to pro-
tected rights).

171 John C. Jeffries, Jr., Compensation for Constitutional Torts: Reflections on the
Significance of Fault, 88 Mich. L. Rev. 82 (1989).

. 398 U.S. 144 (1970).
8.. Id. at 166-68.

18 Id. at 169-71.
, See, e.g., United States v. Price, 383 U.S. 787, 794 n.7 (1966).

84 Adickes, 398 U.S. at 178-88 (Douglas, J., dissenting in part).
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how custom can have the force of law. It was not the actions of
public officials or private individuals alone that supported the
transformation of custom into law, but typically the actions of both
together. It was the fusion of both pervasive private practices and
official acquiescence. Officials changed their own practices inde-
pendently of positive law, at least when more than their own con-
duct was at stake, only to conform to customs adopted by the
population at large. To take one of Blackstone's examples, why
else would government officials in Kent recognize special rules of
inheritance that differed from the common law? 85 Or to take Sena-
tor Trumbull's example, why would southern courts during Recon-
struction punish blacks more severely than whites? '86 Without some
basis in the regular practice of the community, such official cus-
toms would be pointless or perverse, defeating the expectations of
those subject to them. Only a legal positivist would focus exclu-
sively on official action as the source of the legal rule, presuming
that it was somehow dictated from the top-down rather than from
the bottom-up.

Yet this is the only sense of custom that the Supreme Court has
been willing to endorse. If Adickes left any doubt about this issue,
it was dispelled in Monell v. Department of Social Services of New
York. 7 That case imposed liability directly upon units of local gov-
ernment, overruling a contrary holding in Monroe"' but at the
same time limiting liability to actions undertaken according to the
policy or custom of the municipality.89 Units of local government
were not liable for the actions of subordinate employees under the
doctrine of respondeat superior. Liability for such actions re-
mained personal to the employees themselves, whether or not they
were ultimately indemnified by their employer. By contrast, ac-
tions undertaken pursuant to local policy or custom resulted in li-
ability imposed directly on the municipality. Because of Monell,
custom has regained a significant role in civil rights litigation, but
only within the narrow sphere of action admittedly undertaken by
government officials.

,8' Blackstone, supra note 13, at *74-75.,86 See supra note 79 and accompanying text.
"7 436 U.S. 658 (1978).
'8 365 U.S. at 183-85.
189 Id. at 690-91.
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No greater role for custom or usage under Section 1983 could
easily be established after this history of interpretation. Precedents
such as Adickes and Monell stand directly in the way of giving
''custom" or "usage" an interpretation that covers private conduct.
These decisions significantly expanded the statute's coverage and
thus mark the outer limits of the current interpretation of these
terms. The common law development of the statute's meaning
necessarily gives greater weight to such recent interpretations of its
meaning than to an appeal to the original meaning of "custom" or
"usage." Moreover, any such expansion of the "under color of"
clause would need to be accompanied by a corresponding expan-
sion of the federal rights protected from infringement. If these are
mainly constitutional rights subject to the state action requirement,
then a reinterpretation of what constitutes action under color of
state custom would simply shift litigation back to the issue of what
constitutes state action, accomplishing no real change in the stat-
ute's effective scope.

Any attempt to revive the lost understanding of custom as a
source of law in its own right has only limited potential to expand
the scope of Section 1983. Such an attempt, however, has entirely
different implications for the scope of congressional power under
Section 5 of the Fourteenth Amendment. Congress enacted Sec-
tion 1983 with no questions at all about whether the coverage of
state "custom" or "usage" fell within the powers newly conferred
upon it by the Fourteenth Amendment. This silence speaks vol-
umes when compared to the intense debate over the constitutional-
ity of the provisions now codified in Section 1985(3), which directly
regulate private action. If Congress had such powers to cover state
custom in 1871 under the contemporary understanding of custom
as a source of law, it should have similar powers today, which reach
beyond the formal terms of state law to custom as we currently un-
derstand it. This understanding, freed from the narrow and one-
sided influence of legal positivism, recognizes custom as a force
that determines both the content of enacted law and, more impor-
tantly for present purposes, its effect as actually administered. An
examination of how custom might play a role in this constitutional
inquiry is taken up in the next Part of this Essay.
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IV. CONSEQUENCES FOR EXISTING LAW

In United States v. Morrison, the Supreme Court held that the
Violence Against Women Act exceeded the powers of Congress
under both the Commerce Clause and Section 5 of the Fourteenth
Amendment.90 The first of these holdings was criticized at length in
the dissent and in subsequent commentary on the decision. 91 It is
the second that bears directly on the role of custom as a source of
state law and as a corresponding source of congressional power.
The Court supported this second holding by relying directly on the
nineteenth-century decisions in the Civil Rights Cases'92 and United
States v. Harris,'93 both of which denied Congress the power under
Section 5 to regulate private action that was explicitly prohibited
by state law.'94 In both cases, the only state action subject to the
general provisions of Section 1 of the Fourteenth Amendment
were state judicial decisions or statutes, both of which prohibited
the same activity as the federal statutes whose constitutionality was
at issue. In the Civil Rights Cases, it was the state law of public ac-
commodations, which prohibited the same forms of racial discrimi-
nation as the Civil Rights Act of 1875, or, at least, so the Court as-
sumed.' In Harris, state criminal law prohibited the same forms of
violence that Section 2 of the Civil Rights Act of 1871 prohibited as
retaliation for the exercise of federal rights.'96

The continuing force of these precedents might have been ques-
tioned before they were so routinely endorsed in Morrison. Even if
not explicitly overruled, they had been effectively limited by deci-
sions of the Warren Court upholding legislation, such as the Civil
Rights Act of 1964, almost identical to that struck down by these
decisions.'97 More fundamentally, these decisions rely upon the
power of formal enactments or decisions at the state level to re-

"' 529 U.S. 598 (2000).
'9' Id. at 628-55 (Souter, J., dissenting); id. at 655-66 (Breyer, J., dissenting); see Ju-

dith Resnick, Categorical Federalism: Jurisdiction, Gender, and the Globe, 111 Yale
L.J. 619, 630-34 (2001).

"2 109 U.S. 3 (1883).
,9 106 U.S. 629 (1883).
194 See Morrison, 529 U.S. at 621-22.
195 The Civil Rights Cases, 109 U.S. at 25.
.96 Harris, 106 U.S. at 639-40.

197 See United States v. Guest, 383 U.S. 745 (1966); Heart of Atlanta Motel, Inc. v.
United States, 379 U.S. 241 (1964).
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strict legislative power at the federal level. This understanding of
the limits of legislative capacity to rely on custom should not have
survived the advent of legal realism. As even Justice Frankfurter
recognized, writing in an uncharacteristically realist vein, "Deeply
embedded traditional ways of carrying out state policy, such as
those of which petitioner complains, are often tougher and truer
law than the dead words of the written text."'' 8 He later invoked
the same reasoning in his dissent in Monroe v. Pope, in which he
would have allowed a claim to go forward based on the "custom"
or "usage" of police officials to deny federal rights. 9 His focus only
on the actions of officials has already been criticized," ° but it is far
more realistic than the reliance of the Civil Rights Cases and Harris
upon only the formal prohibitions in state law. Even a relatively
conservative understanding of "custom" and "usage" in Section
1983 supports a broader understanding of congressional power un-
der Section 5 to address deficiencies in the enforcement of state
law.

On the modern view, custom influences the content of the law at
two different points: either in determining what the law should be
as it is officially promulgated, or after it has been adopted, in de-
termining how it is enforced. The official sources of law-statutes,
judicial decisions, and regulations-are plainly affected by custom,
and may explicitly refer to it, as in the Uniform Commercial Code.
These forms of positive law, however, supersede the customs on
which they are based; all of the force of law results from the official
decision adopting custom as law. Custom in the administration of
the law operates entirely differently, without the need for any for-
mal endorsement by the state. Its effects on the operation of state
law are less obvious, but just as consequential. No state, for in-
stance, would approve of the practices prohibited by the Violence
Against Women Act (just as no state officially approved of the vio-
lence directed against the newly freed slaves during Reconstruc-
tion). Yet decisions not to enforce state law can result in systematic
discrimination, as would a state law that specifically exempted
these groups from the protection of otherwise general state laws.

"'Nashville, Chattanooga & St. Louis Ry. v. Browning, 310 U.S. 362, 369 (1940).
199 Monroe, 365 U.S. at 258-59 (Frankfurter, J., dissenting in part).

'0" See supra text accompanying notes 166-75.
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Courts might well be reluctant to find an equivalence between
state enforcement practices and formal expressions of state policy.
The pragmatic reasons that lead to a narrow interpretation of "cus-
tom" and "usage" in Section 1983 all incline courts to be cautious
in extending the statute to reach otherwise private action. Where
custom intersects with enforcement policy, we should not expect to
find a clear, formally defined relationship between custom and
state law. There is little that courts can evaluate to determine
whether state action is present.

Congress operates under no such constraints. Indeed, all the civil
rights legislation in the latter half of the twentieth century was
premised on findings of pervasive patterns of discrimination, both
public and private, that had not been cured by state law. The
pragmatic reasons that act as a restraint on the interpretation of
Section 1983 point in exactly the opposite direction in defining the
power of Congress under Section 5: away from a narrow interpre-
tation and toward granting Congress the power to address specific
customs, as the need arises, when they are supported by the ad-
ministration of state law and result in continued discrimination on
the grounds prohibited by Section 1.

This conclusion does not transform every state omission into
state action under the Fourteenth Amendment, either as a viola-
tion of Section 1 or as a basis for the exercise of congressional
power under Section 5. Customs necessarily form a far narrower
category of state action than the simple refusal of the state to en-
force its own laws. Omissions in state law enforcement, even if they
would otherwise violate the Equal Protection or Due Process
Clauses, might be so isolated or sporadic that they do not rise to
the level of systematic activity necessary to constitute a custom.
The neglect of a single child by a state social services agency, for
instance, as alleged in DeShaney v. Winnebago County Department
of Social Services,"' would not count as a state custom, no matter
how severe its repercussions in any particular case. Even embrac-
ing the most expansive interpretation of Section 1983, the omis-
sions alleged in DeShaney would not constitute a custom having
the force of law. Nor, of course, did that case concern federal legis-
lation explicitly based on a finding of such a pattern of child abuse

201 489 U.S. 189 (1989).
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and neglect by private individuals and ineffective enforcement of
state law by public officials. Only legislation based on such findings
would raise issues directly under Section 5.

By the same token, legislation under Section 5 need not be
predicated upon evidence that would justify a court in finding a
violation of Section 1. If it did, then Section 5 would add nothing to
the powers of the federal government beyond those already con-
ferred by Section 1. Congress would be limited to enforcing the
Fourteenth Amendment only in circumstances in which the Su-
preme Court could find unconstitutional state action and impose a
judicial remedy without further legislation."" The difference is not
in the meaning of the prohibitions in Section 1, but in the evidence
sufficient to find a violation. To hold the legislature to the same
evidence that would be sufficient for a court would invite the same
conflict between Congress and the Supreme Court that led to the
decision in City of Boerne v. Flores."3 That decision held unconsti-
tutional legislation enacted under Section 5 which expanded upon
the protection of religious freedom under Section 1.20 Under
Boerne, the self-enforcing provisions of the Equal Protection and
Due Process Clauses, applied directly by the judiciary, also impose
limits on the power of Congress to enact enforcing legislation.
These limits, however, are not the same as those under which the
judiciary acts in interpreting Section 1. Under Section 5, Congress
can prohibit actions that are not themselves constitutional viola-
tions if there is "congruence and proportionality between the in-
jury to be prevented or remedied and the means adopted to that
end." °5 In other words, Congress can enact prohibitions broader
than those imposed directly by the Constitution, as interpreted by
the courts, but it may do so only to protect the same basic rights.

According to the majority in Morrison, the Violence Against
Women Act failed this test because it enacted prohibitions directed

... Cf. Stephen L. Carter, The Morgan "Power" and the Forced Reconsideration of

Constitutional Decisions, 53 U. Chi. L. Rev. 819, 857 (1986) ("[U]nder the open-
textured clauses, where there is less to guide the Court in its decisions, it is particu-
larly important that the Congress be able to engage the Court in dialogue without be-
ing accused of defiance.").

521 U.S. 507 (1997).
204 Id. at 529-36.
'O' Morrison, 529 U.S. at 625-26 (quoting Fla. Prepaid Postsecondary Educ. Expense

Bd. v. Coll. Sav. Bank, 527 U.S. 627, 639 (1999)); Flores, 521 U.S. at 525-26.
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mainly against private individuals, not against state actors." The
rights granted by Section 1 are good only against state action, and
thus legislation under Section 5 must be similarly limited. An ex-
amination of custom as a source of state law, however, would have
turned this conclusion on its head. The combination of official inac-
tion in enforcing laws that prohibited violence against women, and
the underlying pattern of such violence itself, gave rise to the cus-
toms necessary to support a congressional finding of state action.
Congress has resources available to it that a court does not when
trying to determine whether there has been state action in violation
of Section 1. The hearings and extensive documentation of the in-
tertwined patterns of official neglect and private violence, re-
counted in the dissenting opinions to show an effect on com-
merce,207 could not easily have been made by a court.

Nor, of course, would a court have had to overcome the inertia,
inherent in the federal lawmaking process, that allows Representa-
tives and Senators to preserve state law simply by obstructing the
passage of federal legislation."8 The committee structure of Con-
gress, and the rules of the Senate in particular, where all the states
are equally represented, is famously effective in preventing the en-
actment of federal statutes. When Congress has found that state
law "in action" departs from state law "on the books," there is little
reason to doubt that state interests have been adequately con-
sulted. Custom, in other words, can fill the gap between what a
court can do in finding a violation of Section 1 and what Congress
can do, not in expanding the scope of the constitutional rights pro-
tected, but in determining whether they have been violated.

Turning to custom as a source of state action would not give
Congress free reign to declare any undesirable pattern of activity
illegal. In cases involving discrimination under the Equal Protec-
tion Clause, congressional power under Section 5 would be limited
to the familiar grounds already subject to heightened scrutiny: race,
national origin, religion, sex, alienage, and illegitimacy. Even on

206 Morrison, 529 U.S. at 625-27.
20 Id. at 629-36 (Souter, J., dissenting); id. at 661-62 (Breyer, J., dissenting).
208 See Paul J. Mishkin, Some Further Last Words on Erie-the Thread, 87 Harv. L.

Rev. 1682, 1687-88 (1974); Herbert Wechsler, The Political Safeguards of Federalism:
The Role of the States in the Composition and Selection of the National Government,
54 Colum. L. Rev. 543, 546-52, 558-60 (1954).
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these grounds, the effects of custom must be comparable to the
discrimination practiced explicitly by state law. In cases involving
violations of the Due Process Clause, the analysis necessarily
would be more complicated because of the variety of rights pro-
tected under the headings of procedural and substantive due proc-
ess. Nevertheless, the basic limitations would be the same: to rights
that are in some sense fundamental and whose effective exercise
has been denied by customs that operate with the same effective-
ness of officially promulgated state law.

All of this assumes, of course, that Congress actually has passed
legislation protecting these rights and has overcome the objections
on federalism grounds offered by its own members. A wave of new
federal statutes, broader and more comprehensive than those en-
acted under the Commerce Clause, is not to be expected. Nor
would legislation enacted on this ground raise issues under the re-
cent decisions expanding state immunity under the Eleventh
Amendment. All of those cases concern suits against the states or
state officers. Legislation against customs of discrimination, to the
extent it is controversial, involves private individuals and organiza-
tions, who cannot claim any form of sovereign immunity. Such leg-
islation presents exactly the opposite problem from statutes chal-
lenged under the Eleventh Amendment. It would constitute, at
most, a modest addition to the powers of Congress under the
Commerce Clause, requiring the more difficult showing that a dis-
puted practice is part of a pervasive custom rather than a finding
that it has a substantial effect on commerce.

If only such a narrow increase in power was at stake in Morrison,
why was the Supreme Court so eager to deny Congress the author-
ity to pass the Violence Against Women Act? The Court accepted
the adequacy of the evidence assembled by Congress (with only
one qualification, noted below), but questioned the "congruence
and proportionality" between this evidence and the remedy
adopted by Congress.2" The Court emphasized the disparity be-
tween the evidence of sex discrimination in the administration of
justice, most of which derived from investigations by the states
themselves, and the remedy against private individuals that Con-

209 Morrison, 529 U.S. at 625-26.
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gress adopted in the Act.2" The former plainly amounted to state
action, but the latter did not, and in the Court's view it evaded the
state action doctrine as the principal limitation on federal power
under the Fourteenth Amendment.

This interpretation of the requirement of "congruence and pro-
portionality," whatever its other merits, does not go to the func-
tional effectiveness of the means adopted by Congress to remedy
violations of the Fourteenth Amendment. As Justice Breyer
pointed out in his dissent, substituting an adequate federal remedy
for an inadequate state remedy makes perfectly good sense. 2 If, as
Congress found, the remedies available in state court for violence
against women are inadequate, a remedy directly against the pri-
vate individuals engaged in violence would avoid the circuity of ac-
tions, first against state officials, and then by the state officials
against the private individuals themselves. If anything, the major-
ity's objection was the opposite: that the Act was too effective in
extending federal power to areas of private conduct previously
regulated only by the states.

But that objection presupposes that the private conduct covered
by the Act can be divorced from the pattern of state action in dis-
criminatory enforcement of the laws protecting women from vio-
lence. As noted earlier, the categorical distinction between gov-
ernment action and private action, and the correspondingly limited
role of custom as a source of law, might have been appropriate to
the era in which Harris and the Civil Rights Cases were decided. It
is inconsistent, however, with the current understanding of how
custom, as a fusion of public enforcement practices and patterns of
private activity, can determine what the law actually is. The major-
ity only offered a gesture in the direction of approaching this ques-
tion by concluding that evidence from only twenty-one states could
not support a law that applied to all of them.1 3

210 Id. at 619-20, 626. In a provision modeled after § 1983, the Act also applied to

action "under color of any statute, ordinance, regulation, custom, or usage of any
State." 42 U.S.C. § 13981(c) (2000). This provision apparently was severable from the
section authorizing a remedy against private persons in which it was embedded.
2. Morrison, 529 U.S. at 620-21.
212 Id. at 665 (Breyer, J., dissenting).
213 Id. at 626-27. The figure of twenty-one states comes from the dissent. Id. at 665-

66 (Breyer, J., dissenting).
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This conclusion raises the question whether Congress had as-
sembled sufficient evidence of a custom of discrimination against
women: a pattern of discriminatory underenforcement by the states
in violation of Section 1, which would, in turn, reinforce a pattern
of violence by private individuals that could be remedied under
Section 5. Yet this question was not pursued, either in the majority
opinion or the dissents."4 No doubt the majority would have looked
at the evidence of custom skeptically, as it did the evidence of an
effect on commerce, 2

' but an approach along these lines would at
least have had the virtue of asking the right question, instead of
studiously avoiding it altogether. If Congress could act to remedy
customs of discrimination, as they were understood in 1871, why
should it be denied the power to remedy the same customs as they
are understood today?

CONCLUSION

Recovering the meaning of "custom" and "usage" in Section
1983 has few immediate implications for the interpretation of that
statute. It does, however, open a window on what the Reconstruc-
tion Congress understood about the scope of its powers under the
newly ratified Fourteenth Amendment. That understanding is not
the same as ours, especially with regard to the means by which cus-
tom becomes law. Even at the time, that understanding was chang-
ing, and it has since been replaced by the very different view that
we have today of the relationship between custom and law. This is
not the positivist view that has come to dominate the interpretation
of Section 1983: that official custom alone can have "the force of
law." It is the view accepted almost as a commonplace in other ar-

214 Justice Souter did not address the argument for congressional power under § 5 at

all, and Justice Breyer stopped short of finding a sufficient basis for the act in that
provision. Id. at 628 n.1 (Souter, J., dissenting); id. at 666 (Breyer, J., dissenting). The
dissenting opinion in the Fourth Circuit also did not address this question. Brzonkala
v. Va. Polytechnic Inst. & State Univ., 169 F.3d 820, 911 n.1 (4th Cir. 1999) (Motz, J.,
dissenting).

215 Morrison, 529 U.S. at 614-19. The evidence available to Congress on the inade-
quacy of state remedies for violence against women is summarized in Senate Comm.
on the Judiciary, The Violence Against Women Act of 1990, S. Rep. No. 101-545, at
40-43 (1990); Senate Comm. on the Judiciary, The Violence Against Women Act of
1991, S. Rep. No. 102-197, at 43-48 (1991); Senate Comm. on the Judiciary, The Vio-
lence Against Women Act of 1993, S. Rep. No. 103-1.38, at 49 (1993).
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eas of law: that official policy combines with private practice to de-
termine how the law actually operates. Having once given custom a
role in civil rights law, its continuing significance cannot be ignored
through the desperate expedient of embracing an inflexible and
anachronistic variation upon legal formalism, one that gives the
state the final say through its formal pronouncements of the effect
of state law. At least in constitutional law, there is no need to re-
treat to a view that has been so thoroughly rejected elsewhere in
the law.
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