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Prescriptions in Three Dimensions

Frederick Schauer*

John Austin believed that rules were different from commands,' and
that only rules were part of law "properly so called., 2 Ronald Dworkin
claims that legal rules are different from legal principles, and that trying to
explain legal decisionmaking in terms of legal rules is descriptively
inaccurate and normatively unappealing.3 Duncan Kennedy maintains that
legal rules are different from legal standards, and that legal standards are a
morally preferable form of legal decisionmaking.4 Larry Alexander and
Ken Kress claim, with Dworkin, that legal rules are different from legal
principles, but disagree with Dworkin about their relative desirability,
arguing that decision according to legal principles, unlike decision
according to moral principles or legal rules, combines the worst features of
both.

5

It should be apparent from this brief list of distinctions and
arguments that there are a number of related debates taking place
simultaneously in contemporary legal theory, each of which includes rule-
based decision-making as one of its branches. In order to distinguish those
debates, and prevent further confusion, I will analyze each of these
distinctions and look at the connections and distinctions between them. My
vehicle for doing so will be the exploration of three different dimensions
in which prescriptions, the least question-begging term I can think of in this
context, may vary. These three dimensions-specificity, canonicity, and
weight-are at the heart of all rule-connected distinctions now at large in
legal theory, and at the heart of most of the confusions that failure to
distinguish the three dimensions has sown. Once we sort out the
conceptual confusion, we can see that the three dimensions are important
in understanding many enduring and law-related questions of institutional
design, but perhaps less so in understanding the equally important
questions about the relationship between law and morality. Moreover, we
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1. SeeJohn Austin, The Province of Jurisprudence Determined, Lecture I at 10-15 (R.
Campbell ed., 5th ed. 1985).

2. Id. at 15.
3. See Ronald Dworkin, Taking Rights Seriously 22-23(1977).
4. See Duncan Kennedy, Form and Substance in Private Law Adjudication, 89 Harv. L. Rev.

1685, 1687-1713 (1976).
5. See Larry Alexander & Ken Kress, Against Legal Principles, in Law and Interpretation
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82 IOWA LAWREVIEW [1997]

will see that there is no single norm-type properly designated as a principle,
although that word does serve to mark one side of a number of useful
distinctions.

I. SPEcIFcrIY

One of the many things we can do with words is to prescribe, or to
direct. In their analysis of illocutionary verbs, John Searle and Daniel
Vanderveken describe a category of directives comprised of directing,
requesting, asking, urging, telling, requiring,. demanding, commanding,
ordering, forbidding, prohibiting, enjoining, permitting, suggesting,
insisting, warning, advising, recommending, begging, supplicating,
entreating, beseeching, imploring, and praying.6 Some of these activities
are plainly more relevant to law than others. The law, after all, does much
more commanding than begging, more prohibiting than supplicating. Still,
the idea should be moderately clear from the foregoing list, especially
when we grasp the difference between describing and demanding, between
a statement like "the building is burning" and a command like "put the
fire out.",7 In the following discussion, I will use the word "prescription" to
encompass this broad category of directives, and I use it, in part, precisely
because it carries so little jurisprudential baggage, certainly less than "rule,"
"principle," or "norm."

One distinction we can draw within the category of prescriptions is a
distinction based on the specificity of the prescription. At one pole we have
the prescription directed to one person at one time with respect to one
act. This is what John Austin described as a "command,"8 and an example
would be a police officer's directive to a particular citizen at a particular
time and place to "Get back!" Another example would be what in the
United States we call a "private act," or "special legislation"--those laws
involving the status of a particular individual or a particular place, as when
a law grants to a specific person an exemption from the requirements of,
say, a general immigration law,9 or when a state law sets the boundaries or

6. SeeJohn R. Searle & Daniel Vanderveken, Foundations of Illocutionary Logic 198-205
(1985).

7. In the context of utterance, some words or phrases with nondirective word-meanings
or sentence-meanings may have directive illocutionary force. The proper response to "Can you
pass the salt:" is passing the salt, not "yes." Often the proper response to "That's a spider!" is
to step on it and not simply to agree with the proposition. On these and related ideas, see
John R. Searle, Speech Acts (1969); H.P. Grice, Utterer's Meaning, Sentence Meaning, and Word-
Meaning, 4 Foundations of Language 225 (1968); John R Searle, A Taxonomy of llocutionary
Acts, in Expression and Meaning: Studies in the Theory of Speech Acts 1 (1979); P.F.
Strawson, Intention and Convention in Speech Acts, in Logico-Linguistic Papers 149 (1971).

8. See Austin, supra note 1. Austin's terminology is a bit confusing because he initially
uses "command" as the term encompassing all prescriptions, but then uses the terms "law"
and "rule" to refer to those prescriptions that prescribe for a class, leaving the word
"command" to be used only for "particular" or "occasional" prescriptions. Id. at 10-11.

9. A number of the laws at issue in Immigration and Naturalization Sew. v. Chadha, 462
U.S. 919 (1983), were of just this type. H.R. Res. 926, 94th Cong., 1st Sess., 121 Cong. Rec.
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permitted uses for a particular parcel of property.'0

Although there is little conceptual misunderstanding about what a
particular prescription looks like, the nature of the other pole is more
problematic, for it is not clear what it is that is the opposite of "particular."
One candidate is "generality," and we commonly distinguish the particular
from the general, where the general refers to the class composed of
numerous particulars." But rules are, by definition, general, and we
would not even think of describing a private act or the police officer's
command as a "rule" at all.'2 Still, it is possible to imagine that some rules
are more general than others, in the sense of including larger classes
within their reach. "No smoking in buildings open to the public" is more
general than "No smoking in government offices open to the public," in
the sense that the former includes particular buildings not included in the
latter, but the reverse is not true. The former therefore encompasses a
larger class, and is in that sense more general.

This is an important distinction, but it does not seem to be what
Dworkin, Kennedy, Alexander and Kress, and others are getting at. And
that is because a possible synonym for "particular" is "specific," and the
opposite of the specific is not so much the general as the vague. Not all
general classes (or categories) are vague. The category "insects," for
example, is very large, including literally trillions of particular insects, but
it is still reasonably specific, in the sense of precise. As to a very large
percentage of the trillions of insects, there is little doubt as to whether a
particular creature is or is not an insect. Perhaps there are some
borderline cases, but there are not many, 3 and thus the dimension of the
size (generality) of a class is not necessarily the dimension of specificity or
vagueness.

For present purposes, therefore, the important dimension is not a
dimension in which the opposite of particularity is generality, but rather
one in which particularity is best seen as specificity or precision, and its
opposite as vagueness. When Kennedy and others distinguish rules from
standards, they seek to distinguish moderately crisp prescriptions, in which
the domain of uncertainty is a small percentage of the domain of
application, from indeterminate prescriptions, in which the domain of
uncertainty occupies a great deal of the domain of application. 4 This

40247 (1975), the one-house "veto" involved in the case, was a resolution opposing the grant
of permanent residence to six named individuals, one of whom was Chadha.

10. See Frank E. Horack, Jr., Cases and Materials on Legislation 380-81 (1940).
11. See Frederick Schauer, Playing By the Rules: A Philosophical Examination of Rule-

Based Decision-Making in Law and in Life (1991); Strawson, supra note 7, at 28.
12. See Schauer, supra note 11, at 4-18.
13. Actually, I am not sure that there are any, although we can imagine contexts in which

there would be uncertainty about whether, say, dead insects were to count as insects. On these
and related problems, see Israel Scheffler, Beyond the Letter. A Philosophical Inquiry into
Ambiguity, Vagueness and Metaphor in Language 37-78 (1979).

14. See Louis Kaplow, Rules versus Standards: An Economic Analysis, 42 Duke LJ.557 (1992);
Kennedy, supra note 4, at 1687-1713; Carol M. Rose, Crystals and Mud in Properly Law, 40 Stan.
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distinction often rides under the banner of rules and standards, but it also
has been the cause of considerable confusion. Not only might it be
mistaken for the distinction between the particular and the general, but it
is sometimes mistaken for a distinction about the weight that a prescription
might have. Here Dworkin is the primary culprit. Famously, he
distinguishes between rules and principles, but his most important example
leaves the true nature of the distinction unclear. In discussing Riggs v.
Palmer' 5 Dworkin describes the Statute of Wills as a "rule" and "no man
may profit from his own wrong" as a principle.'6 His primary point is that
principles may trump rules, as they did in Riggs, thus undermining the
claim that law can be explained on a "model of rules." However, in making
that point, Dworkin maintains that rules "are applicable in an all-or-
nothing fashion." 1 7 Principles, by contrast, do not apply in all or nothing
fashion, Dworkin argues, but have a "dimension of weight." 8

Dworkin is right to suggest that there is a "logical" distinction between
prescriptions that apply in an all or nothing fashion and prescriptions that
have a dimension of weight, but his examples seem to suggest that this
distinction tracks the distinction between specificity, as with the Statute of
Wills, and vagueness, as with "no man shall profit from his own wrong." In
fact, these are two different distinctions, and they do not necessarily track
each other. Some quite specific prescriptions do not apply in an all or
nothing fashion. For example, the quite specific prescription that states
may not classify on the basis of gender 9 will not dictate the outcome if
the state has "important governmental objectives" and if the classification is
"substantially related to the achievement of those objectives." 20 Conversely,
there are quite vague prescriptions, such as the Eighth Amendment's
prohibition on "cruel and unusual punishments," that do in fact apply in
an all or nothing fashion. There is unquestionably great indeterminacy
about what counts as a cruel and unusual punishment, but if something is
one then it is prohibited. There are no permitted cruel and unusual
punishments, and thus this quite.vague prescription operates in the way
that Dworkin characterizes rules.

Dworkin thus mistakenly conflates the question of weight, to which I
shall return presently, with the question of specificity, my immediate
concern. With respect to specificity, the traditional arguments concern the
circumstances under which it is desirable to maximize specificity and thus
maximize predictability and notice and minimize the discretion of
prescription-appliers or prescription-interpreters, and the circumstances

L. Rev. 577 (1988); PierreJ. Schlag, Rules and Standards, 33 UCLA L. Rev. 379, 381-83 (1985);
Kathleen M. Sullivan, The Justices of Rules and Standards, 106 Harv. L. Rev. 22, 24 (1992).

15. 22 N.E. 188 (N.Y. 1889).
16. See Dworkin, supra note 3, at 22-24.
17. Id. at 24.
18. Id. at 26.
19. See Mississippi Univ. for Women v. Hogan, 458 U.S. 718 (1982).
20. Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142, 150 (1980).
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under which it is desirable to sacrifice some predictability and notice in
exchange for the advantages that discretion sometimes brings in terms of
flexibility in adapting to changing and previously unforeseen circumstanc-
es. Consider, for example, Section 16b of the Securities Exchange Act of
1934,21 which prohibits, among other things, an "owner of more than 10
per centum of any class of equity security" of a registered company from
buying and selling or selling and buying any securities -of that company
"within any period of less than six months." Although there is undoubtedly
a range of indeterminacy of application,22 it is moderately clear that for
the full range of transactions (and not just for the skewed sample that
winds up in litigation) a substantial proportion of those transactions are
fairly clearly either covered or not covered by Section 16(b). In the
conventional rule-standard dichotomy, this is a rule. But now contrast
another prescription directed to roughly the same type of conduct, Rule
10b-5 under the same Act.2 This prescription does not talk in terms of
designated individuals, designated percentages, or designated time periods.
Instead it prohibits, among other things, the employment of "any, device,
scheme, or artifice to defraud," and of "any act, practice, or course of
business which operates or would operate as a fraud or deceit upon any
person." Taking the prescription on its face, there is uncertainty whether it
does nor does not apply for a much larger percentage of the potential
range of application. According to the conventional dichotomy, this is a
standard.

The contrast between Section 16b and Rule 10b-5 illustrates the way
in which the rule-standard dichotomy is a measure of precision and
vagueness, with the more precise prescriptions bringing the familiar
advantages of notice, predictability, and limitation on the discretion of
interpreters and appliers, and the vaguer prescriptions sacrificing
predictability and limitation for the virtues of discretion and flexibility.

But although the contrast is clear in the context of two different
written prescriptions, it becomes more problematic when we look at a
larger range of prescriptions, including the nonposited ones that theorists
like Dworkin, Alexander, and Kress understand as legal principles. It is to
this that I now turn my attention. More specifically, it is time to turn to
questions of the source of precision and vagueness because focusing just on
prescriptions such as Section 16b and Rule lOb-5 may deceive us into
thinking this issue is easier than in fact it is.

21. 15 U.S.C. § 78p(a)&(b) (1994).
22. See, e.g., Kern County Land Co. v. Occidental Petroleum Corp., 411 U.S. 582 (1973);

Thomas Lee Hazen, The New Pragmatism Under Section 16(b) of the Securities Exchange Ac4 54 N.C.
L. Rev. 1 (1975); Andreas Lowenfels, Section 16(b): A New Trend in Regulating Insider Trading 54
Cornell L. Rev. 45 (1968).

23. 17 C.F.R. § 240.10b-5 (1996).
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II. CANONICITY

Alexander and Kress provide a helpful start in our inquiry into the
source of specificity and vagueness. As part of their argument against legal
principles, they make the normative claim that legal principles lack the
guarantee of moral correctness of moral principles and lack as well the
guidance and other rule of law virtues of legal rules. I will not address the
former claim, except to observe that it is correct, because it is not central
to my agenda in this Article. Alexander and Kress's latter claim, however, is
worth examining more closely.

In arguing that legal principles lack the rule of law qualities of legal
rules, Alexander and Kress associate these rule of law virtues with the rule
side of the rules-standards dichotomy. And if we take the rule of law virtues
as not exhausting the virtues (discretion can be a virtue, but not one
falling under the cluster headed "rule of law"), then this claim seems
reasonable enough. Alexander and Kress then draw a useful distinction
between the canonical (what they refer to as "posited") and the
noncanonical. A canonical prescription, to again use the umbrella term
that avoids begging the important questions at the definitional stage, is one
that appears in specific written form as a prescription and for which there
is a common source and a common point of reference. If the document
that we understand as the Constitution of the United States is authoritative,
then "In Suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved"2 4 is a canonical
prescription in this sense. So too is a section of the Uniform Commercial
Code, of the Federal Rules of Evidence, or of the Securities Act of 1933.
And so too is a prescription set forth at one time and in one place by a
court, at least where it is expected that this is the form of the prescription
that is the starting point for lower courts and others who are bound by it.
The three-part test for obscenity in Miller v. California25 is canonical in
much the same way that statutory provisions are canonical and so is the
actual malice rule of New York Times Co. v. Sullivan 26 and the form of the
warning in Miranda v. Arizona.27

Alexander and Kress have no quarrel with the ruleness of these
prescriptions. But they do have a quarrel with prescriptions-they call
them legal principles-that are extracted or constructed from multiple
legal data points. For the sake of simplicity, we can take "no man shall
profit from his own wrong," as used in Riggs and as celebrated by Dworkin,
as an exemplar. Although there are innumerable cases that support the
proposition, there is no one case that created it, and no one case that
everyone looks to for the authoritative formulation. 8 Instead, what we

24. U.S. Const. amend. VII.
25. 413 U.S. 15 (1973).
26. 376 U.S. 254 (1964).
27. 384 US. 436 (1966).
28. Consider the difference between a constitutional law casebook and a contracts

HeinOnline -- 82 Iowa L. Rev. 916 1996-1997



PRESCRIPTIONS IN THREE DIMENSIONS

understand as the principle has been extracted or constructed, in a largely
inductive fashion, from a large number of cases and other legal data such
as statutes, regulations, and statements of authoritative legal commentators.
The method used to derive a principle is, broadly, the interpretive one that
Dworkin explains and lauds in his later work.29

The concern of Alexander and Kress is that such extracted or
constructed prescriptions lack the rule of law values possessed by
canonically inscribed prescriptions, but it is unclear why they believe that
this is so. They suggest that the biggest problem is one of
underdetermination, for it is surely the case that no set of data points can
uniquely determine a single principle, in law or elsewhere. In that sense
there is a problem of underdetermination in the absence of a canonical
formulation, but no problem of underdetermination, except possibly at the
margins, where there is a canonical formulation."0

Yet although underdetermination is theoretically intriguing, and often
practically problematic, it is not necessarily the case that constructed and
uninscribed principles are less determinate in application than canonically
inscribed ones. Suppose that the power of the police to exclude people
from the park is a power exercised in common law fashion, with the
grounds for exclusion coming upon application, just as contract law was in
its earlier years made in actual cases of application. On the first day, a
person is excluded because he is playing a radio at high volume. On the
second day, a woman riding a large motorcycle is excluded. On the third
day, the police officer excludes a small jazz band, and on the fourth the
officer excludes a religious proseletyzer with a bullhorn. During that time
no one else is excluded, and there have been several quite overt
nonexclusions of bicyclists, joggers, roller-bladers, electric golf-cart drivers,
nonamplified poetry readers, silent prayer groups, and people listening to
radios through earphones.

Now if, on the basis of these decisions, a group of people were to be
asked to construct the principle that explains all of these decisions, I
suspect that there would be quite a bit of convergence around some form
of a "no noise" rule. Note that I describe this in terms of convergence, and
thus I make an empirical and sociological claim rather than a logical one.
Yes, it is logically possible to explain the outcomes in terms of a large

casebook. Although there are undoubtedly some standard cases in the latter-Raffes v.
Wichelhaus, 159 Eng. Rep. 375 (Ex., 1864), for example-the cases are presented primarily as
exemplars of, rather than sources of, legal principles. A casebook that used a different case to
illustrate the principle of mutual mistake (or whatever principle it is that Raffles is an
exemplar of) would be slightly unusual, but not in the same way that a constitutional law
casebook would be unusual if it substituted a different case for Marby v. Madison, 5 U.S. 137
(1803), Brown v. Board of Educ., 347 U.S. 483 (1954), or New York Times Co. v. Sullivan, 376
U.S. 254 (1964).

29. See Ronald Dworkin, Law's Empire (1987).
30. I explore this further in Frederick Schauer, Rules and the Rule-Following Argumen, 3

Can.J. L. &Jurisp. 187 (1990).
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number of other principles (including a principle that might say "no noise
until today; only noise from today on"). But we are confident that one
principle is far more likely to emerge than any of the others, and that even
though this principle might be expressed in various ways,3' it would be
quite determinate in terms of many anticipated future applications. A
person who expected to be allowed to remain with his amplified electric
guitar or his continuously barking dog might be accused of being a too-
sophisticated-by-half Wittgensteinian, but he might also be accused of
being out of touch with reality.

Consider in the same vein H.L.A. Hart's example of the norm
pursuant to which men take off their hats in church. 2 Once again there
is no canonical statement of the norm, but there is such a high degree of
convergence in understanding that it seems odd to question whether
values such as notice and predictability have been served. Indeed, there is
probably more notice here than with respect to large numbers of
canonically inscribed rules that people do not read. Moreover, canonical
inscription, as we saw in the previous section, is hardly a guarantee that
rule of law values will be served. I would feel much more confident
predicting future official action under the previously described set of
police practices than under a canonically inscribed "no disturbancs in the
park" rule, assuming that that rule had yet to be supplemented by a
pattern of applications aand interpretations.

None of this is to take a position on the question whether the rule of
law is best served by common law or codified systems, or whether one or
the other is better, all things (including but not limited to rule of law
values) considered. It is to say, however, that insofar as specificity is
deemed desirable in achieving notice, predictability, and discretion-
limitation, canonicity is no guarantee of achieving it. We might imagine
that under some conditions, canonicity would be more conducive to
specificity than would be noncanonicity, all other things being equal. But
all other things are never equal, and so it remains that the advantages of
canonicity in securing the virtues commonly associated with ruleness will
be contingent and empirical rather than necessary and logical. Or, to put
it slightly differently, specificity and canonicity are two different properties
of prescriptions. They appear together frequently, but not inevitably, and
the relationship between them is empirical and causal rather than logical
and identical.

31. Although there would be no canonical form, there could be numerous different
articulations with the same propositional content. Both "no loud sounds in the park" and "in
this park people are prohibited from causing excess noise" have, in context, roughly the same
propositional content.

32. H,LA. Hart, The Concept of Law 10 (1961). I use the word "norm" here (Hart does
not) because that seems the term most often used where there is neither canonical
embodiment nor state enforcement. See Edna Ullmann-Margalit, The Emergence of Norms 12-
17 (1977).
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III. WEIGHT

Dworkin maintains that rules apply in an all or nothing fashion, and
Alexander and Kress agree with him. As noted in Section I, Dworkin is
mistaken in arguing that the weight of a prescription tracks its specificity.
And I argued in Section II that Alexander and Kress are mistaken in
arguing that the canonicity of a prescription tracks its specificity. Yet the
question of weight itself remains.

A prescription, whether specific or vague and whether canonically
posited or constructed, can have among its properties the property of
weight. Weight, the ability of a prescription to prevail against a prescription
indicating the opposite result, is a familiar notion. At one extreme we have
prescriptions of infinite weight, sometimes called "absolute" prescriptions,
that will prevail against any 9ther principle. At the other extreme is the
ceteris paribus prescription, which will prevail only when all other things are
equal. As soon as there is a prescription indicating the opposite result, all
other things are not equal, and the ceteris paribus prescription is defeated.
And in between these extremes we have prescriptions that might be
described as presumptions, or strong presumptions, or Prima fade
prescriptions, or prescriptions that can be overridden only in cases of
"clear and present danger," or "compelling interest," or something like
that. The weight of a prescription is, thus, the measure of its ability to
prevail against opposing prescriptions, regardless of the source of those
prescriptions.3 3

Although it is plain that prescriptions do have the dimension of
weight, and although it is plain (but not to Dworkin) that this weight does
not come from or track a prescription's specificity, 4 the question remains
about where a rule's weight comes from. At one level, this is a question
susceptible to an infinite regress. Insofar as no rule can determine its own
application, 5 so too can no rule determine its own weight. Whether a
rule that declares itself nonoverridable or absolute will be treated as such
by its addressees, appliers, or interpreters is an empirical fact
nondeterminable by the rule itself, regardless of the language within the

33. See Alan Gewirth, Are There Any Absolute Rights?, 31 Phil. Q. 1 (1981); Barry Loewer &
Marvin Belzer, Prima Fade Obligation: Its Deconstruction and Reconstruction, in John Searle and
His Critics 359 (Ernest Lepore & Robert Van Gulick eds., 1991); Robert Nozick, Moral
Complications and Moral Structures, 13 Nat'l L. Forum 1 (1968); Frederick Schauer, A Comment
on the Structure of Rights, 27 Ga. L. Rev. 415 (1993); John Searle, Prima-facie Obligations, in
Philosophical Subjects 238 (Zak Van Straaten ed., 1980);Judith J. Thomson, Some Ruminations
on Rights, 19 Ariz. L. Rev. 45, 46 (1977).

34. See a/soJoseph Raz, Legal Principles and the Limits of Law, 81 Yale L.J. 823 (1972).
35. For some, the appropriate reference here is Ludwig Wittgenstein, Philosophical

Investigations (G.E.M. Anscombe trans., 2d ed. 1958). For others, it is Hart's idea of an
ultimate rule of recognition. See Hart, supra note 32, at 92-107. For still others, it is the idea of
a transcendal understanding that Kelsen captures in the idea of the Grundnorm. See Hans
Kelsen, Reine Rechtslehre 83-94 (1960). On the relationship among these, see Frederick
Schauer, Amending the Presuppositions of a Constitution, in Responding to Imperfection: The
Theory and Practice of Constitutional Amendment 145 (Sandford Levinson ed., 1995).
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rule.
Yet, the fact that this can be said about the existence and the

meaning of a rule as well as about its weight makes it clear that there is
nothing special about the status of a rule's designation of its own weight,
recognizing that the effectiveness of this designation is contingent on
extra-rule factors. But if it is possible to imagine, the extra-rule factors
notwithstanding, that questions of scope ("No parking, except on Sundays
and Holidays") can be specified within a rule and have a decision-
influencing effect within a culture that has agreed to take such internal
specifications seriously and literally, then there is no reason to imagine
that questions of weight ("No parking except in cases of emergency")
cannot similarly be internally specified and cannot similarly be effective in
much the same way.

Yet, if this is so, does the same apply to a constructed (noncanonical,
or nonposited) prescription? Alexander and Kress, who I suspect would
agree with what I argued in -the previous paragraph, 6 think not. They
argue that extracting a weight from a series of previous decisions is at best
problematic and at worst impossible.37 Their argument seems to be that
from a previous series of decisions in which a morally incorrect legal
principle has outweighed a morally correct moral principle it would be
impossible to induce in a form applicable to a future case a weight of the
morally incorrect legal principle vis-a-vis some yet unforseen morally
correct moral principle. This, however, is what is not at all apparent from
their argument. After all, we could assign degrees of importance to various
moral commands. Some might attach numbers, but even without numbers
we can assign rough degrees of importance to the difference among, for
example, the moral wrongness of rape, assault, robbery, burglary of the
empty house of a rich person, reckless driving, a face-to-face insult, not
acknowleding an invitation, and going through the Twelve Items or Less
line in the supermarket with fourteen items. All of these are morally
wrong, but some are more morally wrong than others. And if, over a series
of cases, we were to see which prescriptions outweighed which of these, we
should be able to induce some sense of the weight of those prescriptions.
If the moral importance of providing food for a hungry but nonstarving
child over time was seen to outweigh the moral wrongness of taking too
many items through the checkout line but not the moral wrongness of
theft (or worse), we could induce the weight that society has placed on the
sometimes, but not always, overriding moral value and then apply that
weight in future cases, such as one involving the moral wrong of double
parking.

36. See Larry Alexander, Constrained By Precedent, 63 S. Cal. L. Rev. 3 (1989); Larry
Alexander, Law and Exclusionary Reasons, 18 Phil. Topics 5 (1990); Ken Kress, Legal
Indeterminacy, 77 Calif. L. Rev. 283 (1989); Ken Kress, The Interpretive Turn, 97 Ethics 834
(1987).

37. See Alexander and Kress, supra note 5, at 302, repinted in 82 Iowa L. Rev. 739, 762
(1997).
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If this is so, then there is no logical reason why the same thing could
not happen with respect to the weight of a legal principle, even one that
was, as Alexander and Kress stipulate, an incorrect legal principle. The
ability to induce weight is logically independent of the moral value of the
prescription whose weight we are inducing from past decisions, and so
there is no reason to believe that principles with no or low canonicity
might not have weight just as with any other prescription.

V. CONCLUSION

There is an implicit consequence of the foregoing, and that
consequence is that there are no such things as legal principles. Or, more
broadly, there is no such thing as a principle. This puts it a bit too starkly,
but the less stark, and less tendentious, version is that there appears to be
no distinct norm-type that is usefully designated as a principle. There are,
to be sure, numerous ways in which prescriptions might be structurally
characterized. Three of those ways, the three I have explored here, are the
dimensions of specificity, canonicity, and weight. And it is undoubtedly
true that the word "principle" has frequently been applied to prescriptions
that have low specificity, low canonicity, and low weight.

If a principle is a distinct norm-type, however, then we would see
either logical identity or enormous empirical overlap among the
prescriptions that have low specificity, low canonicity, and low weight. This,
however, turns out not to be the case, not as a logical matter and not as an
empirical matter. That would seem to produce the conclusion that the
principle, legal or otherwise, is not a distinct norm-type. It might be
possible to respond that "principle" designates the norm-type with low
specificity, low canonicity, and low weight (like the "no man may profit
from his own wrong" principle that determined the outcome in Riggs v.
Palmer), even while we recognize that other permutations and combina-
tions (such as a principle with high specificity, low canonicity, and
moderately low weight, such as the "no noise in the park" principle as I
described it, or a principle with low specificity, low canonicity, and very
high weight, such as the Golden Rule, or Kant's Categorical Imperative).
But although there is nothing "wrong" with this, it seems somewhat
pointless and excessively stipulative.

Alternatively, therefore, it might be best to borrow an idea that Robert
Summers had some years ago with respect to "legal positivism." Having
surveyed twelve different existing usages of the term, many of them
mutually exclusive, he proposed "to drop the term 'positivist,' for it is now
radically ambiguous and dominantly pejorative."3 One would not, of
course, say that the term "principle" is dominantly perjorative. On the
contrary, it is the term of choice for those who believe that the word "rule"

38. Robert S. Summers, Legal Philosophy Today-An Introduction, in Essays in Legal
Philosophy 1, 16 (Robert S. Summers ed., 1968).
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has excess connotations of precision, rigidity, and the possibility of
mechanical application. But even though the term is not dominantly
pejorative, it appears to be radically ambiguous, referring at various times
to the poles of (at least) three different distinctions that do not necessarily
appear together in the normative world we inhabit. Given that that is the
case, dropping the term would enable us to focus more carefully on the
three most important dimensions along which prescriptions vary, and thus
think more carefully about the appropriate places along those dimensions
in the context of a particular institutional design. Very little about the
largest traditional questions of jurisprudence would turn on choosing the
correct point on each of these dimensions, but a great deal of moral
significance and optimal institutional design would. If these are not the
questions with which jurisprudence has traditionally concerned itself, then
perhaps the problem is with jurisprudence itself.3 9

I have argued that Alexander and Kress are, like Dworkin, mistaken
about some aspects of the logical structure, moral place, and legal situation
of legal principles. But these are small flaws compared to the larger good
they have achieved in putting squarely on the agenda of legal theory the
question of just what legal principles are, and what, if anything, is good
about them. I have argued that the things that sometimes pass under the
name of "legal principles" are often better in serving rule of law values
than Alexander and Kress suppose. But the further discussion of the issue
that Alexander and Kress have raised will be facilitated if we drop the idea
of legal principles entirely and focus instead on the question of which
points on the three dimensions of variability among prescriptions will best
serve certain moral and institutional goals at particular times, particular
places, and in particular decisionmaking contexts.

39. For an expanded version of this claim, see Frederick Schauer, The Rules of
Jurisprudence: A Reply, 14 Harv.J. L. & Pub. Pol'y 839, 850-52 (1991).
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