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T HERE is not much in the procedure of litigation more basic
than service of process. It happens, in one form or another, in

virtually all of the 270,000 civil cases filed in the federal courts
each year,2 and is normally a prerequisite for the valid assertion of

2 See Reports of the Proceedings of the Judicial Conference of the United States, Annual

Report of the Director of the Administrative Office of the United States Courts 276 (1985).
Exceptions would include cases withdrawn or settled prior to service of process and such
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1987] Service of Process 1185

personal jurisdiction.3 Service of process is governed by detailed
but generally straightforward rules. Complications arise primarily
from the numerous options allowed by the standard procedure, as
well as from the overlay of state procedures incorporated by refer-
ence into federal practice, reflecting in part our current accommo-
dations to the problems of federalism. Currently, however, difficul-
ties are rampant for entirely different reasons. A welter of case law
that struggles with the inadequacies of the present rule is growing
rapidly, despite the fact that deficiencies in service of process are
waivable defenses.4

circumstances as a confession of judgment entered by the defendant. See Bowles v. J.J.
Schmidt & Co., 170 F.2d 617 (2d Cir. 1948).

See, e.g., Jackson v. Hayakawa, 682 F.2d 1344, 1347 (9th Cir. 1982) (personal jurisdic-
tion dependent upon substantial compliance with service of process procedures).

Exploration of the broader range of personal jurisdiction questions, in particular those
pertaining to the due process tests, is beyond the purposes and scope of this Article. For a
general overview of these issues, see R. Casad, Jurisdiction in Civil Actions M 2.02, 2.04,
2.07, 4.06, 5.03, 5.07 (1983). In addition, from among a welter of articles, see Brilmayer, How
Contacts Count: Due Process Limitations on State Court Jurisdiction, 1980 Sup. Ct. Rev.
77; Brilmayer & Paisley, Personal Jurisdiction and Substantive Legal Relations: Corpora-
tions, Conspiracies, and Agency, 74 Calif. L. Rev. 1 (1986); Jay, "Minimum Contacts" as a
Unified Theory of Personal Jurisdiction: A Reappraisal, 59 N.C.L. Rev. 429 (1981); Kalo,
Jurisdiction as an Evolutionary Process: The Development of Quasi in Rem and in Per-
sonam Principles, 1978 Duke L.J. 1147; Kamp, Beyond Minimum Contacts: The Supreme
Court's New Jurisdictional Theory, 15 Ga. L. Rev. 19 (1980); Kurland, The Supreme Court,
the Due Process Clause and the in Personam Jurisdiction of State Courts-From Pennoyer
to Denckla: A Review, 25 U. Chi. L. Rev. 569 (1958); Redish, Due Process, Federalism, and
Personal Jurisdiction: A Theoretical Evaluation, 75 Nw. U.L. Rev. 1112 (1981); von Mehren
& Trautman, Jurisdiction to Adjudicate: A Suggested Analysis, 79 Harv. L. Rev. 1121
(1966); Woods, Pennoyer's Demise: Personal Jurisdiction After Shaffer and Kulko and a
Modest Prediction Regarding World-Wide Volkswagen Corp. v. Woodson, 20 Ariz. L. Rev.
861 (1978).

Insufficiency of service of process is one of the waivable defenses of Rule 12 of the
Federal Rules of Civil Procedure and generally must be raised in the earliest responsive
pleading under Rule 12. Where a Rule 12 motion is interposed prior to answer, the service
defect (and any deficiencies in the form of the process papers themselves) must be raised in
that motion. See Fed. R. Civ. P. 12(h)(1); United States v. Tomasello, 569 F. Supp. 1, 2
(W.D.N.Y. 1983) (assertion of service defects in second motion to dismiss was untimely and
was deemed waived by prior filing of motion omitting such an assertion); Joiner, The New
Civil Rules: A Substantial Improvement, 40 F.R.D. 359, 360 (1966). Under the provisions of
Rule 12(h), the answer may not be amended to assert the defense, unless amendment is
permitted as a matter of right under Rule 15(a). See Konigsberg v. Shute, 435 F.2d 551, 552
(3d Cir. 1970).

Other litigation steps or developments deemed to work a waiver of the right to assert
service defects have included the interposition of a cross-claim, see Merz v. Hemmerle, 90
F.R.D. 566, 568 (E.D.N.Y. 1981), the failure to raise a defense in answer to a third party
claim, see R. Clinton Constr. Co. v. Bryant & Reaves, Inc., 442 F. Supp. 838, 848 (N.D. Miss.



Virginia Law Review

This Article analyzes the mail service procedure, designed to be
the principal mode of serving process in federal courts5 since its
enactment in 1983. Seen in light of the purposes of service of pro-
cess and the standards set by the Court for the efficacy of such
procedural mechanisms, the concept of a mail service procedure
appears well suited to meet the traditional criteria for appropriate
service of process-notice and opportunity to be heard-in effi-
cient and economical fashion. The present implementation of the
procedure, however, is deeply flawed. It is confusing to courts,
practitioners, and the defendants at whom the mechanisms are
largely directed and to whom the papers and notices are physically
delivered. The current implementation also fails to achieve the
easily attainable potential for such a simple and effective litigation
procedure.

Although a central premise of this Article is that mail service is
capable of achieving each of the essential purposes of service of
process, I will also argue that several fundamental doctrinal and
procedural defects in the current system should and can be reme-
died. First, the ambiguous and bizarre timetables, forms, and pro-
cedures that have led to confusion in the trial courts can be ame-
liorated without drastic revision. Second, contrary to prevailing
interpretations, where a basis for long-arm jurisdiction and inter-
state mail service exists under the forum state's law, the territorial
reach of federal mail service should be interpreted to be nation-
wide under the present rules and should be clarified to have such
reach in all federal districts under a modified rule. Third, the Rule
should be amended to avoid the serious statute of limitations traps

1977), and the entry of a general appearance, see Hays v. United Fireworks Mfg. Co., 420
F.2d 836, 844 (9th Cir. 1969).

A few courts have even extended the waiver provisions to the point of deeming silence for
20 days after service as a waiver. See Granger v. Kemm, Inc., 250 F. Supp. 644, 645-46 (E.D.
Pa. 1966); Tuckman v. Aerosonic Corp., 394 A.2d 226, 233 (Del. Ch. 1978). Recent decisions
have continued the emphasis on the waivability of service defects. See, e.g., United States v.
Luklick, 801 F.2d 834, 836 (6th Cir. 1986), cert. denied, 107 S. Ct. 1376 (1987). On the
whole, therefore, opportunities for waiver abound under case law and the clear import of
Rule 12 itself, making the number of preserved claims of defect concerning present Rule
4(c) all the more remarkable.

5 See Madden v. Cleland, 105 F.R.D. 520, 524 (N.D. Ga. 1985); Crocker Nat'l Bank v. Fox
& Co., 103 F.R.D. 388, 390 (S.D.N.Y. 1984).

6 See infra text accompanying notes 35-58.
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that are deterring use of the Rule7 and that have led seriously
astray one appellate court addressing the matter.

I. ANTECEDENTS AND BEGINNINGS

For at least four thousand years, claimants have been required
to take concrete steps to bring a putative defendant before the
governing tribunal. In the Code of Eshnunna,9 one of the earliest
known legal codes, some of the terms for a plaintiffs commencing
an action literally meant to "speak" or "shout."' 10 The Eshnunna
plaintiff could not have the action heard, however, unless the de-
fendant joined in submitting it to the power of the court.1 '

In medieval times, the most common procedure for summoning a
defendant in actions at law was for the sheriff to locate the defen-
dant and summon his presence for a hearing.1 2 Some jurisdictions

" One leading practitioner urged colleagues to avoid use of the federal mail procedures
where limitations issues might arise. See Hoguet, Streamlining Service of Process-The
Amendments to Federal Rule of Civil Procedure 4, in The New and Proposed Federal Rules
of Civil Procedure 11, 27-28 (Practising Law Institute Litigation Course Handbook Series
No. 265, 1984).

8 See Morse v. Elmira Country Club, 752 F.2d 35 (2d Cir. 1984); infra notes 448-504 and
accompanying text.

' The Code of Eshnunna is translated from stone tablets and other fragments in R.
Yaron, The Laws of Eshnunna (1969). The legal code was created some years before the
Code of Hammurabi, which dates to the reign of King Hammurabi, ca. 2250 B.C. See id. at
8.

10 Id. at 80.
" Id. at 81. A similar requirement for submission to the jurisdiction of the court is found

in the earliest Russian codified civil rules. See A. Evans, Medieval Russian Laws 7, 89 (1947)
(Charter of Novgorod arts. 30-31 (ca. 1471) required both disputants to express submission
to the jurisdiction of the court to commence a proceeding).

Although other ancient legal codes contained no "service of process" provisions, they de-
veloped sobering notions of substantive proof. Under the Code of Hammurabi, a plaintiff
bringing a claim raised the expectation that he could prove it, and the failure to do so could
result in his being put to death. See Code of Hammurabi § 1, reprinted in R. Harper, The
Code of Hammurabi xi (1904).

The Charter of Dvina Land (1397) called upon plaintiff to kiss the cross before the au-
thorities undertook steps calculated to summon defendant. See A. Evans, supra, at 7, 59.

" The oath of office for early sheriffs in both England and the American colonies bound
them to serve writs to the fullest extent of their abilities. See C. Karraker, The Seventeenth
Century Sheriff 166-68 (1930) (illustrative oath of office administered in England to Sheriff
William Ffarington in 1636, including the undertaking that "yee shall trulye return and
trulye serve all the Kings Writtes as far forth as it shallbee in yor cunnige"); id. at 167-68
(Sheriff's Oath of Office, Virginia, 1641: "You shall truely retorne and truely serve all the
Kings writts as farr forth as shall be to you Cunning."). In Virginia and Maryland it was
clearly expected that the sheriff would give persons notice of pending proceedings in the
courts. See id. at 96, 102-03 (citing Virginia and Maryland court records).

By the mid-1800's the role of the sheriff in serving the recognized forms of summons and
other civil process "not requiring bail" was well established. See A. Gwynne, A Practical
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charged direct monetary costs to a plaintiff in return for this ser-
vice."3 The regularity of the mechanism of delivery by a sheriff
gave legal systems the confidence to hold a defendant at risk for
nonappearance after such service. 14

By contrast, today's service of process is characterized by photo-
copied forms 5 and impersonal methods of delivery, perhaps reach-
ing its nadir with modern mail service.'" With little of the element
of confrontation that characterized some early procedures, 7 and
an absence of the personal interaction with the lawgivers that still
attends commencement of an action in some primitive cultures,18

service of process today is several steps removed from the personal
participation of a plaintiff. The awesome impact of the sheriff ar-
riving in armor and on horseback to deliver a writ in medieval
England and the authority of the sovereign sealed in the hot, red

Treatise on the Law of Sheriff and Coroner with Forms and References 72-79 (1849) (giving
Ohio and Kentucky examples, including writs of capias ad respondendum and a court-is-
sued summons).

" Charter of Dvina Land art. 8 (1397), reprinted in A. Evans, supra note 11, at 59. Under
the Charter the squire was paid by the plaintiff for travel expenses incurred in serving the
summons. The squire was forbidden to accept bribes in connection with these duties. Id.

14 See id. art. 9, (upon the failure of the defendant to appear, the squire was directed to
locate and jail the miscreant).

15 Summons forms are available from the court clerk in most federal districts and are
illustrated, along with minimalist complaints, in the Official Forms accompanying the Fed-
eral Rules of Civil Procedure. The Notice and Acknowledgment for Service by Mail Form
18-A is found there as well. See Fed. R. Civ. P. 84 (articulating the sufficiency of the offi-
cially promulgated forms).

16 The progenitor of many modern systems using mail service may have been the sugges-
tions of Jeremy Bentham. See R. Millar, Civil Procedure of the Trial Court in Historical
Perspective 88 (1952). In this country, Ohio authorized judges in certain courts to establish
mail service procedures as early as 1917. See id.

17 See Charter of Dvina Land, art. 6, reprinted in A. Evans, supra note 11, at 58 (private
capture and release of wrongdoers by victim permitted).

18 Those who believe that service of process is a dry subject would do well to study the
litigation procedures of the Zinacantan, a Mayan tribe in Mexico adhering to ancient tradi-
tions. A would-be plaintiff among the Zinacantan must personally help to move the judicial
apparatus to cause service of process upon the defendant. Normal litigation protocol calls
for the plaintiff to visit the local liquor store, purchase a bottle of rum, and then appear
before El Presidente, a ranking administrative and judicial authority. The plaintiff may
place the bottle of rum at the feet of El Presidente at the outset of the audience or may
elect to keep it in his pocket while describing the background of the action, producing and
offering it only when making a formal prayer for relief. If El Presidente is satisfied with the
composite liability and libation application, he directs the Mayores, minor officials, to sum-
mon the defendant for further proceedings in the matter. See J. Collier, Law and Social
Change in Zinacantan 36-38 (1973).
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wax of earlier times has been replaced by a bland manila envelope
carrying a postage stamp that may celebrate notions of love or
poetry.19

A. English Antecedents

American service of process procedure evolved from English pat-
terns. Early procedures for the commencement of an action in
England were marked by a divergence between stated doctrine and
actual practice, sometimes delicately referred to as "indirection."20

This divergence arose from the decision whether to summon the
defendant pursuant to written notice or to peremptorily arrest
him. In the Court of Common Pleas the defendant in a personal
action was to be summoned pursuant to an "original writ." If the
defendant failed to appear voluntarily, the law provided for a se-
ries of increasingly severe writs that seized assets and ultimately
outlawed the defendant. 21 Finally, if the sheriff reported that there
were no assets to attach or that the attachment was ineffective in
producing the defendant's appearance, arrest was authorized.22

Through a course of statutory enactments from 1267 to 1503, ar-
rest at the outset of an action became the norm in virtually all civil
actions at law.23 Arrest was predicated on the sheer fiction that
prior efforts to compel attendance had been made via less drastic
writs.24 Jurisdictional premises of the time rested on the physical
power of the court over the person of a defendant.25 Although ar-
rest obviously performed a notice-giving function, a principal pur-
pose of the procedure was to assert the court's power over the
defendant.

1" For a survey of commemorative messages adorning postage in recent years, see Scott's
Standard Postage Stamp Catalogue 20, 43 (1986). What message the lay person draws from
this lesser dignity of the service event remains to be seen, as one who chose to call himself
"Marshall," in lieu of "Herbert," observed in another context. See M. (Herbert) McLuhan,
The Medium is the Message (1967); M. McLuhan, Understanding Man (1964).

" R. Millar, supra note 16, at 74.
" Id.
22 Id. at 75. A writ of capias ad respondendum, then available to a plaintiff, directed the

sheriff to arrest the defendant. Id.
'3 See 3 W. Blackstone, Commentaries *281.
"4 R. Millar, supra note 16, at 75. Similar fictions were used in King's Bench and Ex-

chequer proceedings. See id. at 76; 3 W. Blackstone, supra note 23, at *279-86.
'5 Miller, Implementing Current Theories of Jurisdiction, Venue and Service of Pro-

cess-Proposals for Revision of the Ohio Statutes, 29 Ohio St. L.J. 116, 119 (1968).

19871 1189



Virginia Law Review [Vol. 73:1183

The drastic nature of an unfettered right to arrest at the com-
mencement of a civil action led to the enactment of statutes in
1725 and 1732 requiring that the initiating steps in civil actions
give notice to a defendant and that arrest be deferred.26 The Uni-
formity of Process Act of 18327 further emphasized the impor-
tance of notice by a general requirement that actions be com-
menced by a writ of summons that named the form of action.2" A
few years later, arrest was relegated to instances in which a show-
ing could be made that the defendant contemplated fleeing the
jurisdiction.29

The reforms extinguishing the regular practice of preliminary ar-
rest nonetheless allowed the symbolism of power over the person of
a defendant to remain vivid. One procedural feature fostering this
sense of personal subjection to the court's power was personal de-
livery of process. The English summons, and its precursor writs,
was to be served upon the defendant in person; the Common Law
Procedure act of 185230 and the rules promulgated under the Judi-
cature Acts3 1 continued this requirement of personal service.32

American courts and legislatures borrowed many elements of the
English models in formulating rules regarding service of process. In
keeping with the philosophical emphasis on power as the theoreti-

26 See An Act to Prevent Frivilous and Vexatious Arrests, 1726, 12 Geo. 1, ch. 29, §§ 1-2;
Act, 1732, 5 Geo. 2, ch. 27, § 4, cited in R. Millar, supra note 16, at 76-77. This reform was
accompanied by the development of an arcane set of fictions under the rubric of "bail."
Certain actions were routinely bailable (a defendant could provide a bail bond in lieu of
arrest), and others nonbailable (release was granted upon the lodging of fictional pledges
from John Doe and Richard Roe). See R. Millar, supra note 16, at 77.

27 See Act of 1832, 2 & 3 Will. 25, ch. 39, § 1, sched. 1.
The technical requirement to name the form of action was deleted in the Common Law

Procedure Act of 1852, 15 & 16 Vict., ch. 76, § 3.
29 Arrest as a feature of initial process was formally abolished in 1838. See Act, 1838, 1 &

2 Vict., ch. 110, § 1.
20 15 & 16 Vict., ch. 76, § 17 (1852).
s' Rules of 1883, R.S.C., Order IX, rule 2.
32 Constructive service was rare. Constructive service in actions at law, allowed since the

late 1500's in older real property actions, used a procedure to summon a tenant that fea-
tured placing a white stick on his property; other procedures included proclaiming the sum-
mons from the doorway of the town church. See R. Millar, supra note 16, at 92. Equity
courts also permitted a wider use of constructive service. Under a 1732 statute, a court,
upon receiving an affidavit by plaintiff reciting that the defendant was avoiding process,
could authorize service by publication in the London Gazette. See Act, 1732, 5 Geo. 2, ch.
25. Such service was deemed valid, and a judgment was then available. This statute became
a model for later American provisions regulating constructive service. See R. Millar, supra
note 16, at 92-93.
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cal bedrock of personal jurisdiction, most provisions for service in
civil actions at law required personal service by a public officer.
Many American jurisdictions, however, also provided for special
appointment orders of the court, designating individuals to accom-
plish service in specific cases.3 - Generally, personal service was the
only valid form of commencement where the jurisdictional predi-
cate was physical presence; constructive service was available as a
means of obtaining personal jurisdiction where the defendant was
shown to be domiciled in the forum state.3-

B. Requisites and Aspirations for Service of Process

As the preceeding history illustrates, service of process, while
lately a routinized and unimpressive procedure, serves two funda-
mental goals: to provide a defendant with notice of the existence of
a choate claim against him and to allow him an opportunity to be
heard in its disposition. To place in context the role of mail deliv-
ery, this Part sketches briefly these familiar principles.

Early in this century the United States Supreme Court ad-
dressed the application of the due process clauses of the fifth and
fourteenth amendments to service of process. The Court held that
although actual communication of notice to a defendant is not a
constitutional necessity, use of service of process procedures "likely
to" result in actual notice is required. 5 Service by publication
would generally not satisfy constitutional criteria, the Court indi-
cated." This conclusion, however, appeared to stem from the juris-
dictional philosophy of the need for physical power over a defen-
dant as much as it did from the simple improbability that pub-
lished notice would reach a defendant's attention.

In Milliken v. Meyer,38 the Court spoke of "the form of substi-
tuted service. . . reasonably calculated to give actual notice,"3 9 in-
stead of the form most "likely to" reach the defendant. The earlier
terminology seemed to suggest that only the most effective method
for service of process available in a given case would be permissi-

33 R. Millar, supra note 16, at 86-87.
34 R. Casad, supra note 3, 1 1.01[2][b].
31 See McDonald v. Mabee, 243 U.S. 90, 92 (1917).
36 Id.
37 See id. at 91.

311 U.S. 457 (1940).
11 See id. at 463.
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ble. Milliken displaced such a reading by clearly indicating that
any procedure reasonably likely to give actual notice would suffice
and suggesting that such service would be upheld even if another
procedure were more likely to be effective than the one selected by
the plaintiff.40

In Mullane v. Central Hanover Bank & Trust Co.,41 the Court
explicated the due process requirement that any deprivation of
property by adjudication be preceded by notice and an opportu-
nity for a hearing.42 Effective service of process must fulfill these
two functions. Although the Court in Mullane adhered to the stan-
dard enunciated in Milliken for the sufficiency of efforts to give
notice,43 the opinion also indicated a return to the preference for
the "most assured" form of notice.44 In an oft-quoted synthesis,
the Court indicated that "[tihe means employed must be such as
one desirous of actually informing the absentee might reasonably
adopt to accomplish it.''45

Mullane was a two-edged sword. While it demonstrated the un-
constitutionality of some time-honored methods of service previ-
ously permissible under state law,46 it also-and perhaps more im-
portantly for present purposes-provided a basis for upholding
other procedures. The focus of inquiry shifted away from a sym-
bolic assertion of the court's power over a defendant and toward a

40 See id. at 463-64 (noting that a "reasonable method" was employed in the case and

making clear that the the Court's test evaluates the procedure chosen against a screen of
fundamental notions of fair play and substantial justice).

339 U.S. 306 (1950).
42 See id. at 313; Allen Organ Co. v. Elka S.p.A., 615 F. Supp. 328, 330 (E.D. Pa. 1985).
" See Mullane, 339 U.S. at 314.
4 The Court indicated, for example, that the availability of names and addresses for cer-

tain beneficiaries destroyed the justification for "resort to means less likely than the mails
to apprise them" of the suit. Id. at 318.

4" Id. at 315. The Court continued, "The reasonableness and hence the constitutional va-
lidity of any chosen method may be defended on the ground that it is in itself reasonably
certain to inform those affected .... ." Id. The New York procedure invalidated in Mul-
lane, therefore, was found lacking not because it failed to inform trust beneficiaries but
because it was not likely to do so. See id. at 319. See generally Robinson v. Hanrahan, 409
U.S. 38 (1972) (service is not effective if only with a procedure that is known to be unlikely
to reach defendant). Under the New York procedure, the Mullane court wrote, "the odds
that the information [would never reach the intended parties] are large indeed." Mullane,
339 U.S at 325.

4 See Fraser, Jurisdiction by Necessity-An Analysis of the Mullane Case, 100 U. Pa. L.
Rev. 305, 316 (1951) (statutes in many states required only posting or publication in probate
proceedings).
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review based instead upon concerns sounding in the area of funda-
mental fairness.4 Moreover, it expressly avoided stating differing
tests for different forms of action.48

Mullane used the possibility of mail service in the trust context
as an example of a procedure that would obviate the defects of a
buried newspaper advertisement.4 9 The mails are generally relia-
ble, the Court observed: "However it may have been in former
times, the mails today are recognized as an efficient and inexpen-
sive means of communication." 50 This message was underscored a
few years later by the Court's brusque rejection of a challenge on
due process grounds of service by registered mail.5 The Court
noted that mail, per se, could no longer be challenged as not pro-
viding adequate and reasonable notice.52

The nonresident motorist cases, important historically for their
holdings concerning territorial state court power, also have residual

" The decision is taken by some to mark the passage of the physical power theory of
jurisdiction. See R. Casad, supra note 3, 2.39; cf. Wilson, Service of Process, 39 U. Cin. L.
Rev. 487, 488 (1970) (power theory "has long been dispensed with"). The discussion in Mul-
lane certainly supports this view, because the Court noted that if the trial court had di-
rected appropriate steps to notify the interested prospective beneficiaries, a binding disposi-
tion of the accounts would have been permissible. Personal jurisdiction over the
beneficiaries would not have been necessary to give the court power to render a conclusive
settlement of the trustee's accounts. See Mullane, 339 U.S. at 313.

11 See Mullane, 339 U.S. at 312 (expressing unwillingness, or inability, to spell out bound-
aries between actions in personam, in rem, quasi in rem, etc., or to consider different service
obligations in such categories); cf. Fraser, supra note 46, at 305, 308-10 (arguing that the
action was neither in personam nor in rem).

Mullane left intact the reasoning of earlier cases on the integrity of the procedure
adopted to effect service. Thus, Wuchter v. Pizzutti, 276 U.S. 13 (1928), had not only fore-
shadowed the twin concerns of notice and the opportunity to defend, but had stated a fur-
ther requirement of rigorous adherence to service procedures once adopted. Due process was
said to oblige the state to follow a formal and officially predetermined procedure when it
places the burden of defense upon a person. See id. at 20. This led to the epigrammatical
characterization of the holding, still valid today, that actual notice is neither necessary nor
sufficient to establish the constitutionality of service. See id. at 24.

"' See Mullane, 339 U.S. at 320.
50 Id.
" See Travelers Health Ass'n v. Virginia ex rel. State Corp. Comm'n, 339 U.S. 643, 647-48

(1950). The defendant, a Nebraska insurance company, received notice by registered mail of
a contemplated hearing on a cease and desist application before the State Corporation Com-
mission and made a special appearance for the sole purpose of objecting to the assertion of
jurisdiction by the state. Id. at 645. It appears that due process questions were the only
issues preserved for consideration by the Court. See id. at 651.

" See id. at 651 (citing Mullane and International Shoe Co. v. Washington, 326 U.S. 310,
320-21 (1945)).
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implications for the viability of mail service today. In 1928, the
Supreme Court in Wuchter v. Pizzutti53 invalidated a state scheme
for notice to a state official essentially because the procedure did
not require the official to mail copies of the charging papers to the
nonresident defendant.54 Hess v. Pawloski,55 decided by the Court
a year earlier, required that notice of service upon a state official
and a copy of the process be sent by registered mail to the defend-
ant. Moreover, the statute upheld in Hess mandated that the re-
turn receipt signed by the defendant be appended to the court fil-
ings.58 The message from the two cases was that the mailing
feature was sufficient to raise a constitutionally significant reason-
able probability of actual receipt.57

With these cases as a basis, proposals to implement mail delivery
as "first instance" service have thus been made for many
decades.8

C. Evolution of Modern Rule 4

The legislative history of the present federal service of process
rule must be read against the foregoing background of purpose and
principle. The more modern aspects of the rule's evolution have
been characterized by arcane policy conflicts not uncharitably de-
scribed as "[a] controversy only a lawyer could love." '59

The manner of commencing a suit was one of the more contro-
versial issues considered when the Advisory Committee on the
Rules for Civil Procedure drafted in 1935 and 1936 a comprehen-
sive set of rules to govern civil litigation."0 Rule 4, which contained

53 276 U.S. 13 (1928).

See id. at 20-22.
55 274 U.S. 352 (1927).

See id. at 354-56.
57 See Note, 27 Mich. L. Rev. 219, 220 (1928); Note, 5 Wis. L. Rev. 99 (1929).

See, e.g., Comment, Personal Service of Process-An Outdated Concept?, 28 U. Pitt. L.
Rev. 319, 325-26 (1966) (quoting Sunderland, The Problem of Jurisdiction, 4 Tex. L. Rev.
429, 444 (1926)).
59 Bomse, Service of Process Under Amended Rule 4, in The New and Proposed Federal

Rules of Civil Procedure, supra note 7, at 31, 36.
0 The initial rules proposal reflected practices then being used in most federal courts.

These practices required that in all federal cases a complaint be filed, a summons be issued,
and all subsequent pleadings and motions be filed when served. A proposed alternative
would have allowed the suit to be commenced upon the service of the summons and com-
plaint but would not have required the filing of any papers with the court unless the adverse
party so demanded. Another alternative would have allowed the suit to be commenced with-
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the provisions respecting service of process, dealt with (1) the issu-
ance, form, and method of service of process upon different classes
of defendants; (2) the territorial limits of effective service; (3) the
return; and (4) the amendment of process.6 1 The rule remained un-
touched for a quarter of a century, until the rapid expansion of the
jurisdiction of state courts gave rise to the need for modifications.

Prior to 1963, service was sufficient under Rule 4(d)(7) if made
in the manner prescribed by the law of the state in which the ser-
vice was made. Rule 4(f), however, restricted effective service to
the territorial limits of the state in which the district court sat. It
was unclear under the Federal Rules whether an action could be
initiated in district court by using state-authorized service proce-
dures to reach a defendant found outside the state.2

By the early 1960's, nonresident motorist statutes existed in
nearly every state and state long-arm statutes had expanded in
scope.63 A typical nonresident motorist statute, then as now, pro-
vided for the initiation of an action by serving process on a state

out filing the complaint but subsequently would require that the complaint and all other
papers be filed after service. These alternatives reflected a concern about avoiding the un-
necessary filing of papers, which caused both excessive clerical burdens and unnecessary
additional expense to litigants. The Advisory Committee also noted that the publicity asso-
ciated with the filing of complaints often stood in the way of compromise and settlement.
See Preliminary Draft of the Rules of Civil Procedure for the District Courts of the United
States and the Supreme Court of the District of Columbia XI (1936) [hereinafter 1936 Pre-
liminary Draft] (letter to the Chief Justice of the United States from the Chairman of the
Advisory Committee). Despite these concerns, the filing requirement was ultimately
adopted in Rule 5 and remained in force for essentially all papers until the amendments of
1980 made it possible to pretermit filing of discovery papers in certain circumstances. See
Fed. R. Civ. P. 5 advisory committee's note (1980).

61 See P. Edmunds, Federal Rules of Civil Procedure 128 (1938). For the text of old Rule
4, see Text of Rules of Civil Procedure for the District Court of the United States, 1 F.R.D.
LXIII, LXXIV-LXXVII (1941).

61 See Smith v. Alexandrian, 30 F.R.D. 553 (N.D. Ill. 1961). For a more thorough analysis
of this conflict, see Kaplan, Amendments of the Federal Rules of Civil Procedure 1961-1963,
77 Harv. L. Rev. 601, 619-21 (1964). Some courts found that service on a defendant outside
the state was ineffective under Rule 4(f). See, e.g., McCoy v. Siler, 205 F.2d 498, 501 (3d
Cir.) (Mars, J., concurring), cert. denied, 346 U.S. 872 (1953). However, many courts upheld
such service by either finding that 4(f) did not operate as a limitation on the application of
4(d)(7), see, e.g., Giffin v. Ensign, 234 F.2d 307, 311 (3d Cir. 1956) (criticizing the concur-
rence in McCoy), or constructing a somewhat artificial analysis that found that service on
the state official satisfied the notice requirements, in effect ignoring the provisions of 4(f),
see, e.g., Holbrook v. Cafiero, 18 F.R.D. 218, 225 (D. Md. 1955); Pasternack v. Dalo, 17
F.R.D. 420, 423-24 (W.D. Pa. 1955).

63 See Currie, The Growth of the Long Arm: Eight Years of Extended Jurisdiction in
Illinois, 1963 U. Ill. L. Rev. 533.
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official, with notification to the nonresident defendant by mail in
his home state."' In addition, a number of states had long-arm
statutes that based jurisdiction on certain acts or minimum con-
tacts; these statutes usually required direct service on the out-of-
state defendant.0 5

Rule 4 underwent a series of amendments in 1963. These amend-
ments, discussed in detail in Part III, altered Rule 4(f) to "assure
the effectiveness of service outside the territorial limits of the
State in all the cases in which any of the rules authorize service
beyond those boundaries."6 In conjunction with this broadening of
Rule 4(f), the Committee amended Rule 4(e) to "expressly allow
resort in original Federal actions to the procedures provided by
state law for effecting service on nonresident parties (as well as on
domiciliaries not found within the state). 67

The 1963 amendments made several other important changes.6 8

Among the most significant were the creation of the "100-mile
bulge" provision and a change permitting certified mail, in addi-
tion to registered mail, to be used for service on the United
States.6 9 Moreover, the amended rules mandated the use of a state
form of summons when service was being made pursuant to state
law under Rule 4(e), a change designed to eliminate the confusion
that had resulted from the differences between state and federal

Responsibility for effecting the follow-up mail service frequently rests with the plain-
tiff. See, e.g., Conn. Gen. Stat. §§ 52-63 (Supp. 1987); Del. Code Ann. tit. 10, § 3112 (1974).

'5 See, e.g., Ill. Rev. Stat. ch. 110, paras. 16-17 (1954); Wis. Stat. §§ 262.05-.06 (1973).
" Fed. R. Civ. P. 4(f) advisory committee's note (1963).
67 Id. Interestingly, this change for the first time allowed the plaintiff to commence an

original federal civil action by attachment. Prior to this change, the only "attachment" cases
before a federal court were a result of removal from state courts. Two justices dissented
from the new provisions, noting that "for the first time" district courts could obtain juris-
diction over defendants by out-of-state service. See Amendments to Rules of Civil Proce-
dure for the United States District Courts, 374 U.S. 861, 869 (statement of Black & Douglas,
J.J.). Kaplan notes that their dissent ignored the fact that courts were already interpreting
the rules that way before the amendments. See Kaplan, supra note 62, at 621-22 & n.93.

" In one respect or another, the amendments altered Rules 4(b), 4(d)(4), 4(d)(7), 4(e),
4(f) and 4(i). See Fed. R. Civ. P. 4 advisory committee's note (1963).

69 See Fed. R. Civ. P. 4(f). In actions arising near state borders, this new provision was
intended to enable courts to determine entire controversies. See Fed. R. Civ. P. 4(f) advisory
committee's note (1963). In 1966, a technical amendment was made to Rule 4(f), deleting a
reference to Rule 13(h) and substituting the words "on a counterclaim or crossclaim
therein" to clarify the meaning of the 100-mile bulge provision created in 1963. See Pro-
posed Amendments to Rules of Civil Procedure for the United States District Courts, 39
F.R.D. 69, 73-74 (1966).
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forms.70

The amendments also attempted to solve some of the problems
associated with the growing number of international cases. 71 In
their interpretations of Rules 4(c) and 4(d)(7)72 in these contexts,
courts had opened up a "veritable Pandora's box of additional
problems. 7' New Rule 4(i) permits service by the method pre-
scribed by the law of the foreign country for service on a person in
that country. Alternative methods of service provided for in 4(i)
include personal delivery, mail delivery in any form requiring a re-
turn receipt, and as directed by the court.

II. ORIGINS AND FLAWED OPERATION OF PRESENT RULE 4(c)

The present mail service rule took its form as a result of a series
of events occurring from 1978 to 1983 in which the interests of the
court system and litigants were insignificant. Instead, government
and private process servers battled to stake out financially viable
niches. The former sought to diminish or eliminate the role of the
federal marshal, while the latter lobbied for rules to preserve the
need for his services.74 The astounding legislative history has only

70 See Fed. R. Civ. P. 4(e) advisory committee's note (1963).
71 Id. at 629.
7' See, e.g., Farr & Co. v. Cia. Intercontinental de Navegacion de Cuba, S.A., 243 F.2d

342, 349 (2d Cir. 1957) (upholding service on nonresident defendant by registered mail pur-
suant to New York law and noting that Rule 4(c) was not intended to limit Rule 4(d)(7)); cf.
Sappia v. Lauro Lines, 130 F. Supp. 810 (S.D.N.Y. 1955) (finding service pursuant to New
York law ineffective despite Rule 4(d)(7)).
73 Smit, International Aspects of Federal Civil Procedure, 61 Colum. L. Rev. 1031, 1036

(1961).
71 On occasion the presentations of the process servers have belied such motives; instead,

they assert that Shakespeare was wrong to characterize their lot as among the lowest roles
of mankind. See Statement of Andrew R. Estin, past President of the National Association
of Professional Process Servers, before the Advisory Committee 112 (1985) (copy on file
with the Virginia Law Review Association); cf. W. Shakespeare, The Winter's Tale act IV,
scene 3 (Arden ed. 1966; first performed 1611) (using the profession as an epithet).

Process servers have on occasion had "glowing" press coverage. See, e.g., McElway,
Profiles-Place and Leave With, New Yorker, Aug. 24, 1935, at 23-26, quoted in J. Cound,
J. Friedenthal, A. Miller & J. Sexton, Civil Procedure Cases and Materials 172-74 (4th ed.
1980):

Mrs. Schnible stayed in her room on the third floor and refused to open the door, no
matter who knocked. Came a day when she heard a heavy footfall on the first land-
ing, heard somebody running frantically up the first flight of stairs, heard a man's
voice shouting something .... [R]ight outside her door she heard yelled the word
"Fire!" Mrs. Schnible opened her door .... Hello, Mrs. Schnible," said a man
standing there. "Here's a summons for you." . . .
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recently become available for public scrutiny and is explored here
for the first time in print.

A. Creation of the Court System's Draft Rule

In early 1978 the Director of the United States Marshal Service
presented the Advisory Committee on Civil Rules with an urgent
request for relief because the obligation to serve process in federal
civil litigations had become a serious financial burden.75 For this
and no other apparent reason, the Advisory Committee considered
the Marshals Service's suggestion that the federal courts switch to
mail service. The Committee drew on the favorable experience in
those districts where federal litigators used state mail rules under
the option afforded by Rule 4(d)(7), noting that mail service in
those districts was "effective and ha[d] substantially reduced the
work of the Marshal's office."'76

The Committee on Rules of Practice and Procedure proposed
amendments to Rule 4 in March, 1978. Some of these amendments
were designed to correct "a troublesome ambiguity" regarding who
could serve federal process. 77 Whereas Rule 4(c) directed that all
process was to be served by a marshal, a deputy, or a person spe-
cially appointed by the court, Rule 4(d)(7) allowed service in the

Harry Grossman, who was the man in the hall, is regarded by those who employ
him as the champion process-server of the day...

Grossman has never bothered to look up the legal precedents for his actions; he
simply places the papers in the hands of the defendant and leaves them there. On
innumerable occasions he has had to use ingenuity in order to get close enough to the
defendant to do this, and only once has he been forced to depart from a literal inter-
pretation of the legal phrase [referring to the term "place and leave with"]. That was
in the case of an elderly lady, who, like Mrs. Schnible, was trying to hide from him.
This lady. . . refused to leave her apartment. . . and Grossman's routine tricks...
failed to budge her. . . . [Grossman] began to practice throwing the summons. He
put rubber bands around the paper to make it compact, placed a salad bowl on the
dining-room table, and practiced all that afternoon, throwing the subpoena into the
bowl from the middle of the living-room. . .. [When the lady] sat down at [her]
table with a bowl of potatoes in front of her and began placidly to peel them[,] Gross-
man leaned out of [a nearby] window and tossed the subpoena. The papers landed in
the bowl just as the old lady reached into it.

'B See Committee on Rules of Practice and Procedure of the Judicial Conference of the
United States, Preliminary Draft of Proposed Amendments to the Federal Rules of Civil
Procedure, 77 F.R.D. 613, 621 (1978) [hereinafter Preliminary Draft, Mar. 1978].

76 Id. at 621.
7 Id. at 620-22.
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manner prescribed by the law of the state,78 and Rule 4(e) allowed
service in the manner prescribed by the state statute or rule.79 The
state statutory provisions often designated categories of persons
authorized to serve process. This situation raised the question
whether all persons permitted to effect service in state courts could
do so in federal courts.8 0 To resolve this ambiguity, Rule 4(c) was
amended to clarify that persons authorized under state law to
serve process could do so in federal district court actions as well. 1

In addition to this clarification, the drafting committees in-
cluded a plan to amend Rule 4 by adding a new subsection, to be
codified at Rule 4(d)(8), that would have authorized service by reg-
istered or certified mail upon individual defendants and upon de-
fendant business entities.82 The proposal was explained by refer-

78 Fed. R. Civ. P. 4(d)(7), prior to the 1980 amendments, read as follows:
Upon a defendant of any class referred to in paragraph (1) or (3) of this subdivision
of this rule, it is also sufficient if the summons and complaint are served in the man-
ner prescribed by any statute of the United States or in the manner prescribed by the
law of the state in which the district court is held for the service of summons or other
like process upon any such defendant in an action brought in the courts of general
jurisdiction of that state.

Amendments to Rules of Civil Procedure for the United States District Courts, 31 F.R.D.
587, 594 (1963).

7 Fed. R. Civ. P. 4(e), prior to the 1980 amendments, read in part: "service may ... be
made under the circumstances and in the manner prescribed in the [state] statute or rule."
Id.

80 See United States ex rel. Tanos v. St. Paul Mercury Ins. Co., 361 F.2d 838, 839 (5th
Cir.) (service quashed on grounds that writ of garnishment should have been served by a
United States marshal rather than a Florida county sheriff), cert. denied, 385 U.S. 971
(1966); see also Veeck v. Commodity Enters. Inc., 487 F.2d 423, 425 (9th Cir. 1973) (in a
diversity action brought in Arizona, a nonparty adult served defendants in California, pur-
suant to California law; on appeal, service was quashed because the process server was not a
person specified by Rule 4(c)).

" The Advisory Committee noted that "there is no reason why Rule 4(c) should not gen-
erally authorize service of process in all cases by anyone authorized to make service by any
statute or rule of the state in which the district court is held or in which service is made,"
but also stated that "[tlhe marshal continues to be the obvious, always effective officer for
service of process." Preliminary Draft, Mar. 1978, supra note 74, at 621.

'2 See id. at 619-20. The proposed Rule 4(d)(8) read:
Service shall be made as follows:

(8) Upon a defendant of any class referred to in paragraph (1) or (3) of this subdi-
vision, unless service under those paragraphs is specifically requested by the party
who desires to effect service, the summons and complaint may be served by registered
or certified mail by a person authorized to serve process by subdivision (c) of this
rule, but such service shall not permit entry of a judgment by default. If the person so
served fails to appear, supplemental service other than by mail shall be made as pro-
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ring to the financial strain on the Marshals Service. The Service
Committee also noted that Rule 4(d)(7) already allowed the Mar-
shals Service to serve process by mail in districts within states that
allowed such service, with salutary results; hence, the Advisory
Committee proposed extending such authorization to all districts.
As published for public comment, the Committee's draft stopped
short of treating the contemplated mal service mechanism as com-
parable to other service of process methods. The Advisory Com-
mittee "deem[ed] it unwise" to permit mail service to be the basis
for default judgments in states where mail service had never been
used. 3

At public hearings on the 1978 draft,84 the Rule 4 provisions
were overshadowed by major discovery rules proposals published
for comment at the same time.8 5 When the Committee responded
to the avalanche of comments on the discovery proposals by issu-
ing a further draft for public comment in February 1979, the mail
service provision was dropped.8 6 Thus the Committee did not in-
clude proposed Rule 4(d)(8) in its final draft of proposed amend-
ments submitted to the Supreme Court in 1979 and promulgated
by the Court in 1980.7 The Committee apparently was convinced
that the contemplated procedure would not be efficacious without

vided in this subdivision.

Id. at 619-20.
83 Id. at 621.

1, Only two witnesses testified on Rule 4, and they did not discuss the mail provisions.
See Hearing on Proposed Amendments to Federal Rules of Civil Procedure Before the
Comm. on Rules of Practice & Procedure 53-62 (testimony of James S. Gallas, Clerk of the
Court for the United States District Court for the Northern District of Ohio, and John D.
Lyter, Clerk of the Court for the United States District Court for the Southern District of
Ohio) (copies on file with the Virginia Law Review Association).

85 See Preliminary Draft, Mar. 1978, supra note 75, at 623-57 (setting forth new provi-

sions for a discovery conference, changes in deposition recordation, limits on the number of
interrogatories, document production requests, and sanctions for noncooperation in the
planning of preparations).

86 See Committee on Rules of Practice and Procedure of the Judicial Conference of the

United States, Revised Preliminary Draft of Proposed Amendments to the Federal Rules of
Civil Procedure, Feb. 1979, at 1-2 [hereinafter Revised Preliminary Draft, Feb. 1979] (copy
on file with the Virginia Law Review Association).

87 See Amendments to the Federal Rules of Civil Procedure, 85 F.R.D. 521, 524 (1980)
[hereinafter 1980 Amendments]; Report of the Judicial Conference Committee on Rules of
Practice and Procedure to the Chief Justice of the United States (1982), reprinted in
Amendments to the Federal Rules of Civil Procedure, 93 F.R.D. 255, 259 (1982).
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the option to obtain a default judgment."8

The portion of the 1978 proposals that did survive changed Rule
4 by clarifying the option to use any person authorized to serve
process under state law.8 Although this change was accompanied
by an express assurance that the marshal would always be availa-
ble,90 the larger number of persons qualified to serve process in
federal litigations promised a smaller load of responsibilities for
the federal marshal. Yet this change did not appear to be sufficient
to stem the budgetary tide running against the Marshals Service,91

which completed an extensive study in 1979 and concluded that it
would still face critical personnel and budget problems.2

Other entities also recognized the problems of the Marshals Ser-
vice. By early 1980 the Justice Department appeared determined
to obtain legislation relieving the marshals of the obligation to
serve civil process and set a target date of October 1, 1980, for leg-
islation. The legislative affairs office of the court system de-
scribed the problem as of early 1981 as a "crisis" for which "dra-
matic action was essental. ' '94 The office offered a mail service
proposal as an alternative to service by the marshal.9 5

In an extraordinary meeting at the Supreme Court on May 5,

" See H.R. Doc. No. 306, 96th Cong., 2d Sess. 15 (1980) ("A number of commentators
were of the view that the qualification rendered the rule useless.").
" The new provision in Rule 4(c) stated: "Service of process may also be made by a

person authorized to serve process in an action brought in the courts of general jurisdiction
of the state in which the district court is held or in which service is made." 1980 Amend-
ments, supra note 87, at 524.

90 See Revised Preliminary Draft, Feb. 1979, supra note 86, at 2.
,1 See Memorandum from Carl H. Imlay, General Counsel of the Administrative Office of

the United States Courts, to Joseph F. Spaniol, Secretary of the Advisory Committee (Mar.
18, 1981) [hereinafter Imlay Memorandum] (copy on file with the Virginia Law Review
Association).

92 See Memorandum from William James Weller, Legislative Affairs Officer of the Mar-
shals Service, to the Chairman and members of the Subcomm. on Judicial Improvements 1
(Dec. 8, 1981) [hereinafter Weller Memorandum] (copy on file with the Virginia Law Review
Association).

"3 See Letter from Hon. Alvin B. Rubin to the Advisory Committee (Jan. 31, 1980) (copy
on file with the Virginia Law Review Association). One observer described a series of legisla-
tive efforts in successive Congresses to obtain the cessation of the Marshals' civil process
service duties. See Weller Memorandum, supra note 92, at 2 ("Congressional opposition to
that 'remedy'. . . successfully 'killed' the Department's initiatives each time they were un-
dertaken. With each new session, however, the Department was strenuously pushing another
proposal to relieve the Marshals Service of the burden.").

" Weller Memorandum, supra note 92, at 2.
" See Imlay Memorandum, supra note 91, at 1.
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1981, the Chief Justice, the Attorney General, and key staff per-
sonnel from the Administrative Office of the United States Courts
and the Department of Justice agreed to support statutory amend-
ments to lessen the civil process service burdens of the marshals."6

So close was the working arrangement between these forces and
Congress that language was drafted at the May 5 meeting, carried
to the Senate Judiciary Committee, and incorporated into a pend-
ing bill the same day.97

While these legislative initiatives were proceeding in the Senate
and the House,98 the Department of Justice issued a detailed
"Evaluation Study" of the state of the Marshals Service based on
fieldwork in twelve federal districts, including on-site interviews of
marshal personnel and a study of several hundred litigation files.99

Featuring numerous charts, graphs, and statistical tables, the
study concluded that, in light of "budgetary constraints," the mar-
shals' role in service of process should be significantly reduced.100

During the summer of 1981 the rules drafting machinery of the
Advisory Committee responded to pressure from the Chief Justice
to alter the role of the marshal and to have relevant amendments
available for the 1982 meeting of the Judicial Conference.' 01 The
Committee prepared comments on the language in the congres-
sional bills and developed affirmative proposals to supplement
them.

0 2

In September 1981 the Advisory Committee published for com-
ment a preliminary set of amendments. 0 3 The proposals elimi-
nated the reference in Rule 4(a) to the standard practice of the
clerk delivering the summons and complaint to the marshal for
service and substituted delivery to the plaintiff or his attorney as
the persons responsible for service. This was accompanied by a

" See Weller Memorandum, supra note 92, at 3.
97 See S. 951, 97th Cong., 1st Sess. § 10 (1981).
11 See H.R. 3580, 97th Cong., 1st Sess. (1981).
19 See Department of Justice, Evaluation Study, Service of Private Civil Process by U.S.

Marshals: Alternatives to Their Traditional Role 3-6 (1981) [hereinafter Evaluation Study].
9 See id. at ii-iii.

9 See Memorandum of Arthur R. Miller, Reporter to the Advisory Committee on Civil
Rules, to the Advisory Committee 1 (July 8, 1981).

102 See id. at 2-6, 12-20.
101 Committee on Rules of Practice and Procedure of the Judicial Conference of the

United States, Preliminary Draft of Proposed Amendments to Rules 4 and 45 of the Federal
Rules of Civil Procedure (1981).
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new draft version of Rule 4(c), which permitted any adult non-
party other than the attorney to serve process.04 While the Com-
mittee was concerned about fraud, inefficiency, and an increased
volume of motions challenging service under Rule 12(b)(5), the
overriding need to relieve the marshals made the proposal "the
lesser of two evils and a price the court must pay for loss of the
greater part of the marshals' facilities. ' 10 5 Monetary concerns were
paramount, and appear to have led to approval of the proposals.106

The proposal also included Rule 4(d)(8)-the mail service
provision.

The Advisory Committee forwarded the proposals to the Stand-
ing Committee on Rules of Practice and Procedure of the Judicial
Conference on January 15, 1982.107 The transmittal letter de-
scribed the proposed changes to Rule 4 as "designed to relieve the
United States marshals of the duty of serving summonses and
complaints in most federal civil litigation."108

The Standing Committee made several changes in the draft
rules.10 ' It dropped from the mail service subdivision language that

Draft Rule 4(c) provided in part that service might be made by
any responsible person who has reached the age of majority, who is not a party or an
attorney of record for any party to the action, and who is registered with the clerk of
the district court where the action is pending or where service is to be made as a
private process server.

Id. at 1.
103 Advisory Committee on Civil Rules, Analysis of Comments Received Re: Proposed

Amendments of Rules 4 and 45, at 4 (Dec. 21, 1981).
1o See Memorandum from William J. Weller, Legislative Affairs Officer of the Marshals

Service, to Joseph F. Spaniol, Secretary of the Advisory Committee 2 (Jan. 5, 1982) (copy on
file with the Virginia Law Review Association).

'"7 See Letter from Walter R. Mansfield, Chairman of the Advisory Committee, to Judge
Edward T. Gignoux, Chairman, and Members of the Committee on Rules of Practice and
Procedure (Jan. 15, 1982) [hereinafter Mansfield Letter, Jan. 1982] (copy on file with the
Virginia Law Review Association).

"I Id. at 1.
109 One of these changes deleted a fall-back provision, approved as 4(c)(2)(C) by the Advi-

sory Committee and allowing consideration on a district-by-district basis of the availability
of Marshal service facilities in considering other means of service. See id. attachment (enti-
tled Final Draft of Proposed Amendments to Rule 4 of the Federal Rules of Civil Procedure
setting forth a draft Rule 4(c)(1)(C) that allowed a local district court option for rules re-
quiring the Marshal to serve process where there was determined to be an insufficient cadre
of private process servers in the area); compare id. with Letter from Walter R. Mansfield,
Chairman of the Advisory Committee, to Edward T. Gignoux, chairman, and members of
the Standing Committee on Rules of Practice and Procedure, attachment (entitled Final
Draft of Proposed Amendments to Rule 4 of the Federal Rules of Civil Procedure) (Feb. 2,
1982) [hereinafter, Mansfield Letter, Feb. 1982] (noting that pursuant to action by the
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treated the return receipt as "prima facie evidence of the service of
process" and the absence of a return receipt as requiring "service
other than by mail."110 Nonetheless, the Committee approved the
revised proposals without soliciting public comment on the Advi-
sory Committee's work or its own changes, and presented the pro-
posals to the Judicial Conference in time for consideration at its
March 1982 meeting. The transmittal letter stressed that the ap-
propriations for the Marshals Service had already been reduced
and urged the Judicial Conference to send the proposals to the Su-
preme Court "immediately." '

It is hardly surprising, given the rush to address the financial
crisis and the fact the Judicial Conference was told by the Chief
Justice that the proposals were already on the Supreme Court's
agenda, that the Judicial Conference approved the proposed rules
revisions in March 1982 without debate.1 2 The Court then
promulgated the revisions as proposed, comma for comma.113

B. Features of Mail Delivery of Important Papers

Because the proposed amendments to Rule 4 allowed service of
process by mail, certain features of modern mail service were ex-
pressly considered by the Advisory Committee in the summer of
1981. T" The reliability of the mails was a crucial feature in the
discussions of the proposals. For some 4000 years, rulers had used
the mail to deliver important papers, official correspondence, and

standing committee, that subparagraph was deleted).

11 Compare the draft transmitted by Mansfield Letter, Feb. 1982, supra note 109, attach-

ment at 3-4, with the draft forwarded in the official transmittal from Judge Mansfield,
Mansfield Letter, Jan. 1982, supra note 107, attachment at 3-4. Interestingly, an earlier
draft of the mail subsection had referred to service other than by mail as "supplemental
service," but that term was taken out in action by the Advisory Committee at its January
1982 meeting. See Advisory Committee on Civil Rules, Analysis of Comments Received Re:
Proposed Amendments of Rules 4 and 45 attachment at 5 (Dec. 21, 1981). The authors felt
the term was "possibly misleading." Id. attachment at 11. Compare the treatment of this
issue under the congressional formulation, discussed infra notes 487-93, 585-88 and accom-
panying text.
... See Amendments to the Federal Rules of Civil Procedure, 93 F.R.D. 255, 259-60

(1982).
12 See Letter from Edward T. Gignoux, Chairman of the Committee on Rules of Practice

and Procedure, to Walter R. Mansfield, Chairman of the Advisory Committee (Mar. 15,
1982).

113 See Supreme Court of the United States, supra note 111, at 255-58.
114 See Memorandum of Arthur R. Miller, supra note 101, at 12-15.
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other communications.115 Delivery methods ranged from couriers
to carrier pigeons in Egypt and China." 6 Private delivery services
also existed from the earliest periods"17 and for a time in Europe
were the standard mail service, only to be replaced by the govern-
ment in the 19th century." s

Early American mail service was supplied by ships' captains, al-
though legislation from as early as 1639 allowed other arrange-
ments.1 9 Use of the federal mail system grew rapidly during the
19th century, to the point that 5 billion pieces of mall were han-
dled in 1895; by 1913 the figure had reached 18 billion. 120 Overall
mail volume was 89 billion pieces in 1975, and rose to 140 billion
by 1985.121

The reliability of the mails, and distinctions between classes
thereof, is crucial to its use in serving process.122 Two broad cate-
gories of recorded mail are in use today, and most state service of
process systems require a party to use one of them. Certified mail
provides the sender with a mailing receipt and a record of delivery
at the final delivery office. Return receipts are available upon re-
quest (and payment of an additional fee), as is restricted delivery
to the person named as addressee. 23 Certified mail is regular first
class mal for which additional certification fees are paid and a
special stamp affixed. 124 Registered mail is attended by more de-

"1' See C. Scheele, A Short History of the Mail Service 11 (1970); see also id. at 23 (first

international post established for communications among European royalty).
11 See id. at 11, 16.

"17 See id. at 11.
113 See id. at 25.

"I Id. at 45.
120 Id. at 120.
I United States Postal Serv., Ann. Rep. of the Postmaster General 6 (1985).

112 The history of mail service is riddled with examples of mishaps. See C. Scheele, supra

note 115, at 85 (Indian "disturbances" interrupted Pony Express deliveries); id. at 150 (ill-
fated attempt to deliver mail by balloon went awry for lack of favorable winds); id. at 151-52
(on the first day of official airmail, May 15, 1918, U.S. army pilots attempted to begin deliv-
ery without gasoline in the tanks; in the inaugural demonstration before President and Mrs.
Wilson, the pilot had to crash-land). In 1933, a special investigatory committee accused the
airmail administration of fraud and favoritism in awarding contracts. This led to a renewal
of mail delivery by the U.S. Army in 1934. In a pathetic effort to cover the 27,000 miles of
contract routes, Army fliers experienced 66 forced landings over a three-month period.
Twelve men died, five during the first week of service. Id. at 156-57.

123 See United States Postal Serv., Domestic Mail Manual, No. 20, § 912.1 (Nov. 14,
1985).

124 Id. §§ 912.1-.3.
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tailed records and procedures than those used for certified pieces.
The procedures provide added protection for valuable and impor-
tant mail.12 5

Presumably, service of process regimes specify tracked mail be-
cause of a perception of reliability or the option to verify delivery.
Although the Postal Service does not maintain loss or delayed de-
livery records differentiating between the classes of first class mail,
impressionistic and anecdotal assessment (by those who should
know such things) relates that there have been no instances of
nondelivery of either registered or certified mail. Claims of nonde-
livery investigated by the Postal Service have always been the re-
sult of delay. 126 Moreover, Postal Service records of complaints of
nondelivery of all first-class mail show an annual figure of approxi-
mately 44,000 claims of nonreceipt 27 out of a total first class mail
volume of over 72 billion pieces, 2 " for a rate of .00006 of 1 percent
(or about 1 claim for every 2 million pieces of mail). Actual loss
experience is presumably considerably less than even this tiny
fraction of mail volume. 29

The reliability of delivery across state lines is also an issue.150
One cannot determine from existing records whether mail that
travels beyond state borders has higher-than-average rates of non-
delivery or delay; claims personnel are not aware of any such
pattern.''

A final facet of mail delivery pertinent to service of process is

125 Registered mail may be insured and is the most secure service that the postal system

offers. Id. § 911.11. It features a series of logs recording the passage of the mail between
each station enroute to delivery that are kept in locked storage at each location. See Inter-
view with Ann McK. Robinson, Chief Consumer Advocate for the U.S. Postal Serv., in
Washington, D.C. (Aug. 13, 1986) [hereinafter Robinson Interview] (notes on fie with the
Virginia Law Review Association).

128 See Letter from Ann McK. Robinson, Chief Consumer Advocate for the U.S. Postal
Serv., to the author (July 1, 1986) (on file with the Virginia Law Review Association).

127 See Consumer Servs. Div., Office of Consumer Affairs, U.S. Postal Serv., Consumer
Service Card Program, Executive Summary Report, Quarter II-Fiscal Year 1986, at 3
(1986).

128 See United States Postal Serv., Annual Report of the Postmaster General 26 (1985)
(72 billion pieces of first class mail were delivered in fiscal 1985).

129 The Office of the Consumer Advocates, responsible for dealing with consumer com-
plaints, reports that these figures are misleadingly high, as these claims "for the most part"
are determined to be instances of delay rather than loss. See Letter from Ann McK. Robin-
son, supra note 126.

130 See infra text accompanying notes 284-420.
131 See Robinson Interview, supra note 125.
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the time required for delivery, a factor that bears upon the timeta-
bles used for responses and other steps in the litigation system.
The Postal Service targets local delivery for overnight completion;
delivery within a 600 mile radius within two days; and delivery
across the country within three days.132 Local delivery experience
is said to achieve this goal 95% of the time; 600-mile delivery is
accomplished in two days about 85% of the time; and cross-coun-
try three-day service is achieved 88% of the time.' 3

C. Congressional Enactment of Rule 4(c)

As promulgated by the Supreme Court in early 1982, the pro-
posed amendments to Rule 4 would have (1) allowed service by
any nonparty adult; (2) limited service of summonses and com-
plaints by marshals to in forma pauperis suits, seamen's suits,
cases in which service by a marshal was specifically mandated or
authorized by a statute, and cases where the court found service of
process by a marshal necessary; (3) preserved the requirement that
the marshal serve other forms of process; (4) made the plaintiff
responsible for arranging service; (5) authorized service by regis-
tered or certified mail; (6) allowed mail service to be the basis for
the entry of a default judgment; and (7) required service of process
to be made within 120 days after the filing of the complaint. 3 4

1. Congressional Consideration of the Rule Promulgated by the
Supreme Court

The Supreme Court transmitted the proposed changes to Rule 4
to Congress in April 1982.15 While the other proposed Federal

"I See United States Postal Serv., supra note 128, at 7.
133 Id. The time for delivery in interstate mail is not recorded by the postal service. See

Robinson Interview, supra note 125.
1'3 Amendments to the Federal Rules of Civil Procedure, supra note 111, at 258. A pre-

liminary draft by the Advisory Committee authorized service (when not required to be made
by a marshal or special appointee) to be made only by a private process server registered
with the clerk of the district court. The Advisory Committee noted that although this pro-
posal may have helped reduce the risks of fraud or inefficiency, the numerous difficult ad-
ministrative problems in investigating the qualifications of each professional process server,
regulating the servers' fees, and maintaining records were too burdensome for federal courts
to assume. See id. at 260-61.

" The Rules Enabling Act, 28 U.S.C. § 2072 (1982), authorizes the Supreme Court to
propose changes in rules of practice and procedure. These proposals become law 90 days
after being submitted by the Chief Justice to Congress unless Congress acts otherwise. The
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Rule amendments became effective without remark, Congress en-
acted legislation"3 6 to "postpone" the effective date of the Rule 4
changes until Oct. 1, 1983,137 apparently in response to lobbying
efforts by various groups that asserted defects in the Supreme
Court's proposal. 138

The delay was enacted despite the fact that the judicial estab-
lishment formally urged Congress in July to adopt the Rule 4
changes "promptly" to effect needed relief of the Marshals Ser-
vice.139 The brief presentations in favor of the legislation noted ex-
plicitly that because of the revisions made after public hearings,
public scrutiny had not been afforded to the draft Rule 4
changes.

140

The House of Representatives passed the delay measure on July
26, 1982,141 the Senate unanimously approved it, without debate,
on July 28,142 and the President signed the bill into law on August
2.143 The President added a statement communicating interest in

Court created the Judicial Conference to actually draft and amend the rules. The Judicial
Conference is, in turn, divided into several standing committees, one of which is the Com-
mittee on Rules of Practice and Procedure. Supporting this Committee are more specialized
Advisory Committees.

Changes to Rule 4 are usually proposed by the Advisory Committee on Civil Rules. The
Advisory Committee circulates the proposals to the bench and bar, conducts hearings, and
sends its final proposal to the Committee on Rules of Practice and Procedure. Once this
Committee approves the draft, the Judicial Conference receives the draft, deliberates again,
and sends its final version to the Supreme Court. The Supreme Court, after it gives its
approval, sends it to Congress. Other facets of the process are elucidated in Rules Enabling
Act of 1985: Hearings on H.R. 2663 and H.R. 3550 Before the Subcomm. on Courts, Civil
Liberties, and the Administration of Justice of the House Comm. on the Judiciary, 99th
Cong., 1st Sess. (1985).

13" Congress has the power to interdict a proposed rule of procedure. See 28 U.S.C. § 2072
(1982).

137 See H.R. 6663, 97th Cong., 2d Sess. (1982) ("To delay the effective date of proposed
amendments to rule 4 of the Federal Rules of Civil Procedure").

"' See Federal Rules of Civil Procedure, Amendments, Delay, Pub. L. No. 97-227, 96
Stat. 246 (1982).

" See Letter from Edward T. Gignoux, Chairman of the Committee on Rules of Practice
and Procedure, to Peter W. Rodino, Jr., Chairman of the House Judiciary Comm. (July 16,
1982).

140 See 128 Cong. Rec. 17,875-76 (1982) (statements of Reps. Rodino and McClory).
141 See passage of H.R. 6663, 97th Cong., 2d Sess., 128 Cong. Rec. 17,875-76 (1982).
141 See passage of H.R. 6663, 97th Cong., 2d Sess., 128 Cong. Rec. 18,295-96 (1982). For a

discussion of the bill's passage, see Memorandum of William E. Foley, Director, Administra-
tive Office of the United States Courts (Aug. 3, 1982) (copy on file with the Virginia Law
Review Association).

143 The Rule 4 changes thus went into effect for one day, Aug. 1, 1982, see 28 U.S.C. §
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prompt relief of the Marshals Service."'

2. The Basis for the Legislation Amending Rule 4

The Supreme Court's proposal was criticized before Congress on
the grounds that it would provide litigators with flawed mail ser-
vice,145 deprive litigants of effective local service procedures, 146 and
create time limit ambiguities. 147 Because of these and other criti-
cisms, Congress, in what has been described as "a new and some-
what unexpected intrusion into the rulemaking process,"' 48 pro-
duced its own amendments to Rule 4.149

A bill proposed by Rep. Edwards, author of the delaying legisla-
tion, was drafted in November 1982, although no hearings were
held. 150 The Edwards bill was presented on the floor of the House

2072 (1982), a contingency explicitly noted in the congressional report accompanying the
deferral bill. See H.R. Rep. No. 662, 97th Cong., 2d Sess. 4 & n.5 (1982), reprinted in 1982
U.S. Code Cong. & Admin. News 595, 597.

"' See President's Statement on Signing H.R. 6663 into Law, 18 Weekly Comp. Pres.
Doc. 982 (Aug. 2, 1982), noted in 128 Cong. Rec. H9848 n.3 (daily ed. Dec. 15, 1982).

'" Critics argued that registered and certified mail were not necessarily effective methods
for providing defendants with actual notice because signatures might not be legible, signa-
tures might not match the name of the defendant, and determining whether mail had been
"unclaimed" or "refused" might be difficult. 128 Cong. Rec. H9848-49 (daily ed. Dec. 15,
1982) (written statement of Robert McConnell, Assistant Attorney General), reprinted in
Changes in Federal Summons Service Under Amended Rule 4 of the Federal Rules of Civil
Procedure, 96 F.R.D. 81, 133-35 (1982) [hereinafter Changes in Federal Summons Service].

146 The Supreme Court's proposal would have deleted the provisions of 4(d)(7) that au-
thorized service in the manner prescribed by the law of the state in which the district court
sits. See 128 Cong. Rec. H9850 (daily ed. Dec. 15, 1982).
"7 The Supreme Court's proposal did not indicate whether, under 4(j), a dismissal with-

out prejudice would toll a statute of limitations. Congressional action on this issue was inad-
equate as well. The bill's sponsors chose to note simply that the tolling of the statute of
limitations depended upon whether the action was based upon a federal question or diver-
sity, rather than to develop an explicit policy for tolling under 4(j). See id.

"1 4 C. Wright & A. Miller, Federal Practice and Procedure § 1061 n.13.5 (Supp. 1985).
While Congress has never intervened in the establishment of the Federal Rules of Civil
Procedure, Congress has chosen occasionally to legislate on topics governed by the rules. A
comprehensive (and virtually boastful) catalogue of congressional actions affecting proposed
rules in a variety of contexts is contained in H.R. Rep. No. 422, 99th Cong., 1st Sess. 8-9
nn.17-25 (1985).
"I See Pub. L. No. 97-462, 96 Stat. 2527 (1982). For the final Senate passage of the mea-

sure, H.R. 7154, 97th Cong., 2d Sess. (1982), see 128 Cong. Rec. S15913 (daily ed. Dec. 21,
1982). The measure was signed by the President on Jan. 12, 1983, and went into effect on
Feb. 26, 1983. For a discussion of the unusual and expedited process by which the bill was
passed, see infra note 605.

"0 Interview with Records Librarian, House Judiciary Comm., in Washington, D.C. (Aug.,
1986) (notes on file with the Virginia Law Review Association).
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on December 15, 1982, with an introductory statement indicating
that the Department of Justice and the Judicial Conference sup-
ported it.151 It passed without debate and became law on February
26, 1983.152

'5 See 128 Cong. Rec. H9848 (daily ed. Dec. 15, 1982). The Justice Department filed a
letter, dated Dec. 10, 1982, reiterating the urgency of prompt action and noting that the bill
was drafted by House Judiciary Committee staff in consultation with the Department and
the Judicial Conference. See id. at H9489.

152 See 128 Cong. Rec. H9848, H9856 (daily ed. Dec. 15, 1982) (enacting Pub. L. No. 97-
462, 96 Stat. 2527 (1982)). Rule 4(c) now provides:

(c) Service.
(1) Process, other than a subpoena or summons and a complaint, shall be served by

a United States marshal or deputy United States marshal, or by a person specially
appointed for that purpose.

(2)(A) A summons and complaint shall, except as provided in subparagraphs (B)
and (C) of this paragraph, be served by any person who is not a party and is not less
than 18 years of age.

(B) A summons and complaint shall, at the request of the party seeking service or
such party's attorney, be served by a United States marshal or deputy United States
marshal, or by a person specially appointed by the court for that purpose, only-

(i) on behalf of a party authorized to proceed in forma pauperis pursuant to Title
28, U.S.C. § 1915, or of a seaman authorized to proceed under Title 28, U.S.C. § 1916,

(ii) on behalf of the United States or an officer or agency of the United States, or
(iii) pursuant to an order issued by the court stating that a United States marshal

or deputy United States marshal, or a person specially appointed for that purpose, is
required to serve the summons and complaint in order that service be properly ef-
fected in that particular action.

(C) A summons and complaint may be served upon a defendant of any class re-
ferred to in paragraph (1) or (3) of subdivision (d) of this rule-

(i) pursuant to the law of the State in which the district court is held for the service
of summons or other like process upon such defendant in an action brought in the
courts of general jurisdiction of that State, or

(ii) by mailing a copy of the summons and of the complaint (by first-class mail,
postage prepaid) to the person to be served, together with two copies of a notice and
acknowledgment conforming substantially to form 18-A and a return envelope, post-
age prepaid, addressed to the sender. If no acknowledgment of service under this
subdivision of this rule is received by the sender within 20 days after the date of
mailing, service of such summons and complaint shall be made under subparagraph
(A) or (B) of this paragraph in the manner prescribed by subdivision (d)(1) or (d)(3).

(D) Unless good cause is shown for not doing so the court shall order the payment
of the costs of personal service by the person served if such person does not complete
and return within 20 days after mailing, the notice and acknowledgment of receipt of
summons.

(E) The notice and acknowledgment of receipt of summons and complaint shall be
executed under oath or affirmation.

(3) The court shall freely make special appointments to serve summonses and com-
plaints under paragraph (2)(B) of this subdivision of this rule and all other process
under paragraph (1) of this subdivision of this rule.
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During consideration of the legislation, Congress focused atten-
tion on California's system for service of process. Rep. Edwards
cited that system in calling for interdiction of the Supreme Court
proposal, "3 and others mentioned it at various points during the
legislative process. 154 The bill as finally approved was expressly
modeled on the California system of service of process by mail.1 5

California had operated for a century under a code provision re-
quiring "personal delivery of process. '156 In 1969 the California
legislature enacted broad revisions in the service and jurisdiction
portions of the California code and included mail service as a mat-
ter of right for essentially all cases. 57 The California system per-
mits traditional personal service, 58 with the option of delivery to a
defendant's usual place of business in lieu of service at his
abode.15 19 The Code also permits mail service without any thresh-
hold showing. Service under this system is not effective unless a
written acknowledgment form is returned within twenty days of
mailing. The same section authorizes the imposition of costs for
alternative service against a defendant who fails to return the ac-
knowledgment form. 60

The California mail procedure is effective within the state and
without; the section governing service of process in actions within
the extraterritorial reach of the state's jurisdiction authorizes use
of the standard mail procedure. 61 Defendants outside the state
may also be served by any form of mail that uses a return
receipt.1

6 2

In a nutshell, the major changes made to Rule 4 by Congress and
modeled on the California Code were (1) to reduce the role of the

113 See 128 Cong. Rec. 15,030-31 (1982) (statement of Rep. Edwards).
See Changes in Federal Summons Service, supra note 145, at 117-23.
See 128 Cong. Rec. H9848, H9850, H9852 n.26 (daily ed. Dec. 15, 1982) (written state-

ment of Robert McConnell, Assistant Attorney General).
,51 Cal. Civ. Proc. Code § 411 (Deering 1943) (enacted 1872, repealed 1970).
'17 Among the jurisdictional changes was the adoption of a long-arm statute permitting

exercise of jurisdiction "on any basis not inconsistent with the Constitution of this state or
of the United States." Cal. Civ. Proc. Code § 410.10 (West 1973).
,18 See id. § 415.10.
,59 See id. § 415.20.
160 See id. § 415.30.
"' See id. § 415.40. The alternative mail provision requires a return receipt, and an

amendment to this section in 1982 specified that the mail be first class, postage prepaid. See
1982 Cal. Stat., ch. 249, § 1.

16' See Cal. Civ. Proc. Code § 415.40 (West 1973).
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federal marshal in summons service, (2) to broaden the category of
persons authorized to serve process, (3) to establish the availability
of service by mail, and (4) to set specific time limits for service of
process.

D. Structure and Operation of Rule 4 Today

The basic operation of the rule today rests on a series of timeta-
bles that are uncertain, unusual, and perhaps unfair.163 Local
courts have attempted, sometimes with an embarrassing lack of
success, to divine what Congress intended. Worse, the official form
promulgated for use in advising the defendant of his obligations
after receipt of service was quite sloppy; it has been revised since
the rules were enacted but still retains language calculated to mis-
lead the defendant. This Section will discuss the operation of the
Rule and its problematic features for the party initiating a claim
and for the party responding. These operational features are troub-
lesome in themselves and relate closely to a much more fundamen-
tal issue in understanding modern mail service: when is it complete
or effective for statute of limitations and other purposes? This
broader problem with the present rule is discussed in Part IV.

1. Basic Options

The most dramatic of the 1983 amendments to Rule 4 are con-
tained in Rule 4(c)(2)(C). This subdivision, while continuing the
authorization previously found in Rule 4(d)(7) for the use of any
service procedure recognized in the forum state's law, provides
sweeping authorization for service by mail in federal courts. Prior
to this change, a plaintiff could use mail service only if the forum
state specifically authorized such service by statute. 6 4

"3 To some extent, adopting an attitude we may dub "anti-mail chauvinism" may avoid
these difficulties. Such chauvinism includes preferring personal delivery or some other per-
missible form of service to the mail procedures. Although the cost of service by mail (if it
works the first time) might be one percent or less of the cost of personal service, even the
most expensive modes of service are insignificant in the context of the amount at stake in
most federal lawsuits. Moreover, if the goal is preventing the expungement of a cause of
action entirely by assuring unassailable service before the statute of limitations runs, chau-
vinism may be warranted.

1" This freedom existed under old Rule 4(d)(7) and continues under present Rule
4(c)(2)(C)(i). Proposals made during 1981 and 1982 would have obviated recourse to state
mail procedures, essentially on the theory that multiple mail systems could cause confusion.

1212 [Vol. 73:1183
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In a modern case with a typical defendant,"6 5 a plaintiff has four
federal service modes available: mail, personal service by any adult
nonparty, personal service by anyone authorized in a special ap-
pointment order from the court, and service by a marshal in very
limited circumstances. If the plaintiff proceeds by a recognized
state mode of service, authorized by the state in which the court
sits, he can select any of the several procedures in that state's pan-
oply of service mechanisms.1 6

A plaintiff may choose between the federal and state modes of
service; it matters not whether the action is one governed by fed-
eral or state law. A plaintiff could select a state service of process
procedure in a federal question action'6 7 or a federal procedure
from Rule 4 in a diversity case. 68 An interesting feature of the pre-
sent system is that no rule, form, report, or filing of any kind re-
quires a plaintiff to indicate (at least prior to a motion to quash

See Letter from Walter R. Mansfield, Chairman of the Advisory Committee, to the Advisory
and Standing Committees (Feb. 2, 1982) (provision added to Rule 4(d)(7) would have lim-
ited recourse to state practice by indicating "except that a summons and complaint served
by mail may be served only as authorized by and pursuant to the procedures set forth in
paragraph (8) of this subdivision of this rule").

' The discussion in this Article centers on the two most common groups of defend-
ants-individuals (other than infants or incompetent persons) and corporations, partner-
ships, or associations, which are dealt with in Fed. R. Civ. P. 4(d)(1) and 4(d)(3).

166 Several service of process procedures common in state practice are not included in
Rule 4. These include publication, see, Ala. R. Civ. P. 4.3; Del. Code Ann. tit. 10, § 3111(b)
(1974); D.C. Code Ann. §§ 13-335 to -336 (1981); Ga. Code Ann. § 9-10-71 (1982); Ill. Rev.
Stat. ch. 110, para. 2-206 (1983); Mich. Ct. Rules 2.106; Minn. R. Civ. P. 4.04; Miss. R. Civ.
P. 4(c)(4); Mo. Rev. Stat. § 506.160 (1949); Neb. Rev. Stat. § 25-519 (1985); N.H. Rev. Stat.
Ann. § 510:9 (1983); N.M. R. Civ. P. 1-004(H); N.Y. Civ. Prac. L. & R. 316 (McKinney 1972
& Supp. 1987); Wash. Rev. Code 4.28.100 (Supp. 1987), posting notices, see, Mich. Ct. Rules
2.106; N.M. R. Civ. P. 1-004(F)(1), and telegraphic or facsimile transmission service, see
Idaho R. Civ. P. 4(c)(3); Mont. Code Ann. § 25-3-501 (1985); Utah R. Civ. P. 4(1). Some
states have open-ended service provisions allowing service "in any manner consistent with
due process of law prescribed by order of the court." See Iowa R. Civ. P. 56.2; Or. R. Civ. P.
7(D)(6).

Finally, some states have specialized service regimes for specific industries, the most col-
orful of which perhaps are the provisions of the Mississippi Code, creating special proce-
dures for the service of process upon carnivals, circuses, and fairs. See Miss. Code Ann. §§
75-75-1 to -9 (1972).

Some states also feature a limitation not present in federal service: many jurisdictions
refuse to permit service on Sundays. See, e.g., D.C. Code Ann. § 13-303 (1981); Fla. Stat. §
48.20 (1976); Md. Cts. & Jud. Proc. Code Ann. § 6-305 (1984).

61 Rule 4(c)(2)(C)(i) is not restricted to diversity cases. See FDIC v. Sims, 100 F.R.D. 792
(N.D. Ala. 1984).

166 This follows from Hanna v. Plumer, 380 U.S. 460, 473-74 (1965).



Virginia Law Review [Vol. 73:1183

service)16 9 which federal or state procedure has been selected.
Thus, if a plaintiff hires an 18-year-old neighbor to serve process,
the parties may argue on a motion to contest service whether he
was proceeding under Rule 4(c)(2)(A) or a state statute or rule.

Courts generally appear to espouse a rule of construction that if
the procedure followed can be characterized as within the contem-
plation of either a recognized federal or viable state procedure, ser-
vice will be upheld.17 0 Courts have encountered this post-hoc char-
acterization problem in several mail-service decisions, and they
have looked mainly at the conduct of a plaintiff in attempting mail
service, with an eye to whether the steps taken substantially com-
ply with either an available state mail procedure or with the fed-
eral mail service. Because only a minority of states have a mail
service procedure for regular in-state service situations,172 in most
instances the viability of attempted mail service will be a question
of compliance with the federal rule.17 3

169 The Federal Rules do not specifically mention a distinct "motion to quash service" of

a complaint. Rule 45 mentions the concept of a motion to quash a subpoena. A summons
and complaint would not be subject to this procedure. Rule 12, in defining defenses and
motions applicable to a claim served upon a defendant, does not use the concept of quash-
ing. The terms used in Rule 12(b), often echoed in the caption of motions respecting service
issues, lead to the conclusion that the correct locution is a motion to dismiss on grounds of
lack of personal jurisdiction, insufficiency of process, and insufficiency of service of process.
The three often run together in motion papers, no doubt because insufficiency of process
and insufficiency of service are similar, and a lack of personal jurisdiction may result from
failure of service. See, e.g., KDI Precision Prods., Inc. v. Radial Stampings, Inc., 620 F.
Supp. 786, 788 (S.D. Ohio 1985). But see, e.g., Bernard v. Strang Air, 109 F.R.D. 336, 337
(D. Neb. 1985) ("motion to quash service of process").

170 See, e.g., Anderson v. Champale, Inc., No. 85-0007 (E.D. Pa. Sept. 4, 1985) (LEXIS,

Genfed library, Dist file).
17 See, e.g., Armco, Inc. v. Penrod-Stauffer Bldg. Sys., 733 F.2d 1087, 1088 (4th Cir. 1984)

(plaintiff who used Form 18-A argued that state procedural requirements were met); FDIC
v. Sims, 100 F.R.D. 792, 794 (N.D. Ala. 1984) (where court "cannot know from the record"
whether state or federal procedures were intended).

17I See, e.g., Kan. Civ. Proc. Code Ann. § 60-307 (Vernon 1983); Minn. R. Civ. P. 4.05;

Mont. R. Civ. P. 4D; Vt. R. Civ. P. 4().
173 Occasionally, courts have viewed the use of the federal Form 18-A as a distinctive

indication of an effort to use the federal rule. See Henry v. Glaize Maryland Orchards, Inc.,
103 F.R.D. 589, 590 (D. Md. 1984); FDIC v. Sims, 100 F.R.D. 792, 794 (N.D. Ala. 1984).
However, another decision treated the federal form as the equivalent of a state return re-
ceipt. See KDI Precision Prods., Inc. v. Radial Stampings, Inc., 620 F. Supp. 786, 792 (S.D.
Ohio 1985).
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2. Operation of the Mail Service Provision

Rule 4(c)(2)(C)(ii) contemplates three principal steps in the ser-
vice of the complaint and a defendant's responses: (1) mailing of
certain papers by a plaintiff to a defendant, (2) signature and re-
turn of an acknowledgment form by a defendant, and (3) an an-
swer or other responsive pleading by a defendant. After filing a
complaint and obtaining a summons, a plaintiff is required to mail
to the defendant a postage prepaid envelope 17 4 containing one copy
of both the summons 75 and the complaint, two copies of a notice
and acknowledgment form, s17 and a postage prepaid return envel-
ope addressed to plaintiff.1" The defendant is expected 17 8 to exe-
cute and return the acknowledgment form and to file an answer to
the averments in the complaint.

The reduced role of the marshals and the emphasis in the
amendments on means to streamline the litigation process"' have
raised concerns about timeliness. When the marshals effected vir-
tually all service, timing restrictions were not necessary. 80 Current

174 In construing an analogous requirement under Louisiana statutes, a court concluded

that an envelope must look postage prepaid as well. See Recreational Properties, Inc. v.
Southwest Mortgage Serv. Corp., 804 F.2d 311 (5th Cir. 1986).

'75 Case law developed prior to the advent of mail service in situations where plaintiff
arranged for service of a complaint but lacked the accompanying summons suggests that
such service will be ineffective. See Myers v. John Deere Ltd., 683 F.2d 270, 272 (8th Cir.
1982) (service invalid, cured by serving defendant again); General Battery Corp. v. TSS-
Seedman's Inc., 609 F. Supp. 488, 489 (E.D. Pa. 1985) (same); Smith v. Boyer, 442 F. Supp.
62, 63 (W.D.N.Y. 1977) (judicial discretion to permit second service); Sassi v. Breier, 76
F.R.D. 487, 490 (E.D. Wis. 1977) (dicta), aff'd, 584 F.2d 234 (7th Cir. 1978); cf. Globig v.
Greene & Gust Co., 193 F. Supp. 544, 549 (E.D. Wis. 1961) (failure to send summons to
foreign corporation deemed a waived defect after the corporation impleaded third-parties).

16 The notice and acknowledgment Form must be "substantially" similar to the official
Form 18-A. Compare the original version promulgated with the Rules, reprinted in Changes
in Federal Summons Service, supra note 145, at 129, with the subsequent amendment, see
105 F.R.D. 179, 212 (1985). Failure to include the prescribed items may result in ineffective
service. See Bernard v. Strang Air, Inc., 109 F.R.D. 336, 337 (D. Neb. 1985).

177 The Rule specifies that the return envelope be addressed to the sender of the plead-
ings, which normally will be counsel. See infra text accompanying notes 203-07.

178 See In re Alexander Grant & Co. Litig., 110 F.R.D. 544, 545 (S.D. Fla. 1986), aff'd, 820
F.2d 352 (11th Cir. 1987).

M See, e.g., Fed. R. Civ. P. 16, 26(b)(1), 26(f), 26(g).
SO See 128 Cong. Rec. H9850-51 (daily ed. Dec. 15, 1982) (statement inserted in the rec-

ord by Rep. Edwards). This confidence in the efficiency and promptness of the Marshals
Service was generally well-founded, but no service system can totally obviate delay. In at
least one case, the Marshals Service has failed to serve a party within the new 120-day time
limit. See United States v. Jack Cozza, Inc., 106 F.R.D. 264 (S.D.N.Y. 1985).
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Rule 4, however, for the first time sets forth a time limit of 120
days within which service must be effected.""1 Prior to the adop-
tion of 4(j), the courts used fairly liberal standards of "due dili-
gence" and "substantial prejudice" in determining whether to dis-
miss an action for unnecessary delay. 182 While the new time limits
imposed by Rule 4(j) may indeed allay concerns about untimeli-
ness, the new subdivision poses statute of limitations problems in
some cases.'83

3. Who May Serve Federal Process

An important change in the 1983 amendments that was unher-
alded publicly and virtually unmentioned in the legislative his-
tory'84 extends blanket authority for service by any nonparty
adult, defined as persons 18 and older.185 Notably, however, 4(c)(1)
still requires that process other than a summons or subpoena, such
as a temporary restraining order, arrest warrant, injunction, or at-
tachment, be served by a marshal. Previously, only persons specifi-
cally authorized by the federal rule 8 6 (or the state rules where a
state service mode was selected'8 7) or those persons appointed spe-
cially by the court'8 could effect service. 8 9

Fed. R. Civ. P. 4(). See infra note 427.
182 See Peters v. E.W. Bliss Co., 100 F.R.D. 341 (E.D. Pa. 1983).
183 For a survey of some of the statute of limitations problems created by 4(j), see Siegel,

Practice Commentary on Amendment of Federal Rule 4 (Effective Feb. 26, 1983) With Spe-
cial Statute of Limitations Precautions, 96 F.R.D. 88, 91 (1983); see also Burks v. Griffith,
100 F.R.D. 491 (N.D.N.Y. 1984) (because plaintiff failed to serve within 120 days, the court
dismissed the action; plaintiff could not refile because action was barred by time
limitations).

184 See Changes in Federal Summons Service, supra note 145, at 118-21 (comment in par-
agraph in the later "Section-by-Section Analysis" states that "[t]his is consistent with the
Court's proposal").

"I See Fed. R. Civ. P. 4(c)(2)(A). See supra text accompanying notes 103-06 for the exi-
gencies that led the drafting committees to conclude that allowing any adult to serve was
the only alternative.

"8 See Heritage House Frame & Moulding Co. v. Boyce Highlands Furniture Co., 88
F.R.D. 172, 174 (E.D.N.Y. 1980).

187 See Sieg v. Karnes, 693 F.2d 803, 806-07 (8th Cir. 1982).
18 A further delegation was undertaken in Heritage House Frame & Moulding Co. v.

Boyce Highlands Furniture Co., 88 F.R.D. 172, 174 (E.D.N.Y. 1980), where the court author-
ized an individual-or his designee-to serve process, and the complaint was thereafter
served by someone selected by the named individual. The court upheld such service as con-
sistent with the authority granted in the special appointment directions in this particular
case. See id.
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With respect to mail service under Rule 4(c)(2)(C), an even more
dramatic shift from prior law was effected: the intention of the
rule is generally to permit counsel for the plaintiff, and perhaps
the plaintiff personally, to play an active role in serving process.
The provisions of Rule 4(c)(2)(A) require service by a nonparty
adult, "except as provided in subparagraphs (B) and (C)." 190 Thus,
where service is to be effected by a marshal under the restricted
situations provided in subdivision (B), the nonparty adult provi-
sion does not apply.19 But who may serve process when the mail is
used pursuant to subdivision (C)? Rule 4(c)(2)(C)(ii) itself does
not mention who may serve. May a minor plaintiff serve his own
process? The logic of the twenty-day cutoff for return of the ac-
knowledgment inescapably indicates that the "sender" of the mail
may be the plaintiff's counsel or the plaintiff. 92

There are almost no federal cases on the service of process by
the counsel for plaintiff, and fewer still on service by a plaintiff on
his own behalf. The reasons for this dearth of authority are un-
clear, but may relate to the fact that prior to the 1983 amendments
service was by marshal, under special appointment, or pursuant to
state law-a situation that excluded self-help. 9"

The general rule in state jurisprudence has always been that a

I' See Sieg v. Karnes, 693 F.2d 803, 805-07 (8th Cir. 1982). In Sieg, service was under-

taken by counsel for plaintiff three days prior to the expiration of the limitations period.
The papers were personally delivered to the defendants by counsel, but because counsel was
not specially appointed and state law did not generally authorize personal service by coun-
sel, the court declared the service ineffective. See id.

19 Fed. R. Civ. P. 4(c)(2)(A).
"' The federal marshal is presumably an adult and a nonparty, but cf. Axtell v. Brooks,

39 S.D. 31, 162 N.W. 751 (1917) (sheriff could not serve process since he was plaintiff in a
suit contesting an election), so in a sense the nonparty adult requirement is actually com-
plied with, rather than waived, when the marshal serves process. The thrust of the rule in
setting forth this exemption is that the general obligation of a plaintiff is to arrange for a
nonparty adult process server. Where the limited situations allowed by Congress for imposi-
tion on the Marshals Service are met, however, a plaintiff may turn the duty to complete
service over to the marshal. This is consistent with the central policy shift in the 1983
amendments from a system where a plaintiff could presume that the Marshal would be
available to serve civil process to one in which the presumption is that plaintiff will arrange
private service unless the case presents one of the situations specifically enumerated in Rule
4(c)(2)(B) or the court specially appoints the marshal or someone else to serve process. See
Fed. R. Civ. P. 4(c)(2)(B)(iii).

"2 Otherwise the actors responsible for immediately commencing the personal service re-
quired under Rule 4 would not be given the information needed to take the required steps.

195 See, e.g., White v. Secretary of Health, Educ. & Welfare, 56 F.R.D. 497, 499 (N.D.N.Y.
1972) (plaintiff proposed personally filing papers and delivering them to the marshal).
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plaintiff may not serve his own process, a rule extending to the
attorney in most instances.19 4 This rule bars counsel from serving
the complaint for a variety of reasons: the lack of authority for
such activity under local law,195 an incompatibility with a uniform
act,196 or a policy justification that such activity is unsound. 197 The
general rule is not uniform among the jurisdictions: in some juris-
dictions, state mail service statutes affirmatively authorize counsel
to serve process, 98 and a few expressly permit plaintiff personally
to serve process. 99

A key issue in evaluating modern mail statutes is whether the
sending of the complaint package is actually the service. Under the
California statute, for example, service is effective upon the execu-
tion by defendant of a prescribed form confessing to the receipt of
the papers.200 A second consideration, given the fact that service of
process and the statute of limitations are inextricably inter-
twined,20 ' is the unseemly risk of perjury when a plaintiff serves

194 See Or. R. Civ. P. 7(E); S.C. R. Civ. P. 4(c); Tex. R. Civ. P. 103. Case law extends the

notion of a "party" in some instances to the real party in interest. See, e.g. Lightner v. Belk,
178 Ga. 766, 174 S.E. 349 (1934).

105 See Deboer v. Fattor, 72 Nev. 316, 304 P.2d 958 (1956).
1" A few states do not permit counsel to serve process. See, e.g., Merriott v. Whitsell, 476

S.W.2d 230 (Ark. 1972) (relying in part on lack of authorization under Arkansas law).
' See Nelson v. Chittenden, 53 Colo. 30, 123 P. 656 (1912).
1 See, e.g., Ark. Stat. Ann. § 27-2503(2)(B) (1979); Ga. Code Ann. § 9-10-94 (1982); Haw.

Rev. Stat. § 634-21 (1985); Md. R. Civ. P. 2-123(a); Neb. Rev. Stat. § 25-506.01 (1985); N.H.
Rev. Stat. Ann. § 510:4(11) (1983); N.J. R. Civ. Pract. 4:4-3; Tenn. R. Civ. P. 4.01.

In other jurisdictions a few cases have permitted counsel to serve process under statutes
simply providing for nonparty adult service. See Miehl v. South Cent. Sec. Co., 227 Mo.
App. 788, 58 S.W.2d 1011 (1933); Dotson v. Luxtron, Inc., 155 Ga. App. 504, 271 S.E.2d 644
(1980) (although attorney was appointed to serve process according to statute, he was not
disinterested and service was held invalid).

Case law presents a range of attitudes toward the financial interest of counsel. Some cases
treat the attorney-client relationship as the equivalent of a financial stake in the outcome of
the litigation and bar counsel from serving. See, e.g., White Stag Mfg. Co. v. Mace, 556 P.2d
997, 998 (Okla. 1976) (attorney barred as one whose "fortunes, professional reputation or
personal well-being would be materially affected by the outcome of the action"). Others
place on the defendant the burden of showing grounds for suspecting that the attorney was
not sufficiently disinterested. See Clemmons v. Travelers Ins. Co., 88 Ill. App. 3d 201, 410
N.E.2d 445 (1980), aff'd, 88 Ill. 2d 469, 430 N.E.2d 1104 (1981).

11" See Kleinerman v. United States Postal Serv., No. 82-0039-F (D. Mass. Dec. 9, 1985)
(LEXIS, Genfed Library, Dist file) (noting that Mass. R. Civ. P. 4(c) provides that "when-
ever in these rules service is permitted to be made by certified or registered mail, the mail-
ing may be accomplished by the party or his attorney").

200 See Cal. Civ. Proc. Code § 415.30 (West 1973).
201 See infra notes 422-604 and accompanying text.
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his own process. Because a plaintiff's case may stand or fall on the
timing of the service, it is preferable for a financially uninvolved
third-party to perform this function.

Rule 4(c) can be read to resolve these difficulties in a fashion
similar to that of the California law: by emphasizing the acknowl-
edgment procedure, which may be construed as the event estab-
lishing completion of service and triggering the commencement of
other litigation timetables. 2 2 Thus, the plaintiff may play an ac-
tive role in sending the materials to a defendant, but the viability
of the case would never turn on sworn claims of his own service
activities.

A similar insulation of the plaintiff's counsel is also appropriate.
From an ethical standpoint it is perhaps essential, when counsel
must testify on contested service of process matters in a context
where the statute of limitations may have run. Indeed, ethical rules
require counsel to relinquish representation of plaintiff.2 3 In this
situation the subject of the testimony could hardly be character-
ized as a formality,204 nor is it likely to be uncontested. 20 5

A combination of practical considerations, therefore, requires
that ambiguous references to "sender" in Rule 4 (c) (2) (C) (ii) and
the exemption from the nonparty adult requirement as provided in

101 For further discussion of the question of acknowledgment, see infra note 240.
203 Model Code of Professional Responsibility DR 5-101 and 5-102 (1981) embody this

restriction. Model Rules of Professional Conduct Rule 3.7 (1983) carries forward the same
notions, with some relaxation. This ban on significant testimony by counsel applies in fed-
eral litigation because it is embodied in the ethics codes of virtually every state, see Ameri-
can Bar Ass'n, The Code of Professional Responsibility by State (1979), and the federal
courts apply the ethics codes of the states in which they sit. See, e.g., J.P. Foley & Co. v.
Vanderbilt, 523 F.2d 1357 (2d Cir. 1975).

204 Service of process obviously occurs early in the pendency of any action and might be

considered "preliminary" only in the chronological sense. The ethics rules use the term "a
matter of formality." See Model Code of Professional Responsibility DR 5-1081(B) (1981).
This term is included in the disciplinary rules to deal with minor procedural matters, in-
cluding the custody of exhibits. See United States v. Trapnell, 638 F.2d 1016, 1025 (7th Cir.
1980).

120 Counsel may testify to any truly uncontested fact without triggering disqualification
under the rules. The Code of Professional Responsibility speaks in terms of testimony on
matters that are "uncontested" or "a matter of formality," but the latter is also qualified by
the requirement that the formal issue be uncontested. See Model Code of Professional Re-
sponsibility DR 5-101(B) (1981); Nakasian v. Incontrade, Inc., 78 F.R.D. 229, 232 (S.D.N.Y.
1978). Rule 3.7 of the Model Rules simplifies the wording, providing that testimony of coun-
sel is barred except where it "relates to an uncontested issue." Model Rules of Professional
Conduct Rule 3.7 (1983).
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Rule 4(c)(2)(A) be interpreted to allow a plaintiff20 6 or counsel to
participate in the service activity, despite the historic reluctance to
place them in such a position. In practice, counsel apparently is
playing such a role under Rule 4 today.20 7 Treatment of the ac-
knowledgment as the event marking effective service is crucial,
however, to ensure that this procedural structure does not under-
mine the integrity of the litigation at the commencement stage by
encouraging the plaintiff or his counsel to swear falsely to the fact
of service.

4. Technical Gaffes

A variety of fairly predictable errors have been committed in
serving process under the mailing procedures of Rule 4(c) and in
most courts are measured by a "substantial compliance" test. 08 An
alternative approach considers whether the steps taken are the ef-
fective equivalent of the prescribed federal service procedures.20 9

These tests are applied to a variety of technical defects encoun-
tered in Rule 4(c) cases, including the actual method of mail used,
the failure to include prescribed items, and difficulties in recover-

20" One would hope that this exemption would be interpreted to allow only adult parties

to perform the mailing function, and only where they are appearing pro se. The exemption
language in Rule 4(c)(2)(B), however, on its face relieves a plaintiff contemplating mail ser-
vice of the nonparty and adult process server requirements. Thus, neither the rule itself nor
the legislative history provides an answer to the question whether a minor plaintiff could
serve his own process. An amendment to Rule 4(c)(2)(C)(ii) could obviate this possibility
and express a preference for dispatch of the initial package by counsel in actions not pro-
ceeding pro se, as follows (proposed additions in italics):

(C) A summons and complaint may be served...

(ii) by counsel, or by any person not less than 18 years of age in any action in
which a plaintiff proceeds without counsel, mailing a copy of the summons and of
the complaint ....

207 The reported decisions refer to the "plaintiff" mailing papers, and in context counsel
performs this function in almost all these cases. See, e.g., International Controls Corp. v.
Vesco, 593 F.2d 166, 181-82 (2d Cir. 1979).

208 See, e.g., C & L Farms, Inc. v. Federal Crop Ins. Corp., 771 F.2d 407, 409 (8th Cir.
1985); Norlock v. City of Garland, 768 F.2d 654, 656 (5th Cir. 1985); Grosser v. Commodity
Exch., Inc., 639 F. Supp. 1293, 1316 (S.D.N.Y. 1986); Bernard v. Strang Air, Inc., 109 F.R.D.
336, 337 (D. Neb. 1985); Bruno v. Sweeney, No. 85-4036 (E.D. Pa. Oct. 16, 1985) (LEXIS,
Genfed library, Dist file); Perkin Elmer v. Trans Med. Airways, S.A.L., 107 F.R.D. 55, 59-60
(E.D.N.Y.1985).

200 See Delta S.S. Lines v. Albano, 768 F.2d 728, 729 (5th Cir. 1985) (rejecting this
approach).
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ing personal service expenses.
Any form of United States mail appears to suffice under Rule 4.

Several cases have considered incidents in which a plaintiff has
used registered or certified mail in apparent attempts to comply
with the transmission of Rule 4(c)(2)(C)(ii). Such transmission
does not give any greater rights than those given by regular mail,
the courts have held, but service is not disallowed simply because a
more rigorous mail option than regular mail was used.21 0

The rule does not make any provision for private express service
delivery. Given the key role of the acknowledgment rather than the
delivery mechanism, however, the use of private mail or other
means to get the package of papers to a defendant should be per-
mitted. 11 State courts have held that the term "any form of mail"
is broad enough to encompass a private express service,212 but a
simple amendment to the federal rule could clarify the matter.213

The federal rule requires that the initial mailing be postage pre-
paid,21' and a case interpreting an analogous state provision indi-
cates that even the appearance of "postage due" will exempt the
defendant from the obligation to respond. 21 ' Additionally, federal
cases suggest that service may be defective if packages are mis-
addressed.216 Under state law, mailing without the zip code will not
invalidate postal service, at least where the postmaster at the des-
tination area indicates that the omission would not result in mis-

210 See, e.g., Unionmutual Stock Life Ins. Co. v. Beneficial Life Ins. Co, 774 F.2d 524 (lst

Cir. 1985) (registered mail used to mail an arbitration pleading with Form 18-A; mailing
upheld as valid service); Armco, Inc. v. Penrod-Stauffer Bldg. Sys., Inc., 733 F.2d 1087, 1088
(4th Cir. 1984) (complaint, summons and forms were sent registered mail, restricted deliv-
ery, return receipt requested); Bernard v. Strang Air, Inc., 109 F.R.D. 336 (D. Neb. 1985)
(use of certified mail not criticized in an opinion cataloging other defects).

2,l The issue was raised but not decided in Olympus Corp. v. Dealer Sales & Serv., Inc.,

107 F.R.D. 300, 303 (E.D.N.Y. 1985) (use of Federal Express). See Siegel, The Recent
Amendments to Rule 4 Pose Problems for Practitioners, Nat'l L.J., Aug. 1, 1983, at 48, col.
1.

122 See, e.g., Allen Organ Co. v. ELKA S.p.A., 615 F. Supp. 328, 330 (E.D. Pa. 1985) (ap-
plying Pennsylvania law).

2,3 See infra text accompanying note 608.
214 Fed. R. Civ. P. 4(c)(2)(C)(ii).
225 See Recreational Properties, Inc. v. Southwest Mortgage Serv. Corp., 804 F.2d 311, 315

(5th Cir. 1986).
216 See, e.g., C & L Farms, Inc. v. Federal Crop Ins. Corp., 771 F.2d 407 (8th Cir. 1985)

(holding that district courts have discretion to decide propriety of dismissal when service is
wrongly addressed and thus insufficient).
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direction of the mail or nondelivery.21 7 Where delivery is restricted
to the addressee, at least one case indicates that service will not be
complete until that step is accomplished.21

Whether delivery to the defendant's place of business is effective
service remains unsettled. Some state statutes expressly authorize
such service.21 '9 Rule 4(c) is silent as to the place to which the
plaintiff's mailing must be directed, providing simply that it be
mailed "to the person to be served. '220 In the only case to test the
issue, a federal court rejected defendants' suggestion that the re-
quirement of Rule 4(d)(1) to leave a copy at the abode of a defen-
dant is an implied condition to successful mail service under
4(c).221 The court noted that the cross-reference in the mail provi-
sion to fall-back service under Rule 4(d)(1) indicates that the lat-
ter applies only where mail has failed.222 Hence the court con-
cluded that Rule 4 permits service to any location where mail
reaches a defendant and provides actual notice.223 Because the exe-
cution of the acknowledgment form actually constitutes service,
this outcome seems correct and could easily be embodied in an
amendment to the rule to clarify the situation for future
plaintiffs.224

Despite the forgiving nature of the "substantial compliance"
test, failure to include any copies of the notice, acknowledgment
form, or return envelope, where the package sent makes no men-
tion of the need to acknowledge service, is deemed a failure to
serve under Rule 4.225 A prepaid postal reply card is not the

217 See Basile v. American Filter Serv., Inc., 231 Va. 34, 340 S.E.2d 800 (1986).
2'18 See Bruce v. Paxton, 31 F.R.D. 197, 201 (E.D. Ark. 1962) (no notice was actually re-

ceived; restricted delivery was more rigorous than the state statute required, and the court
indicated that a plaintiff may invite insistence on actual notice).

219 See N.J. R. Civ. Pract. 4:4-4(e); Or. R. Civ. P. 7(D)(2)(c); Pa. R. Civ. P. 402; R.I. Gen.
Laws § 9-5-35 (1985).

220 Fed. R. Civ. P. 4(c)(2)(C)(ii).
221 See Jaffe v. Federal Reserve Bank, 100 F.R.D. 443, 444-45 (N.D. Ill. 1983).
222 See id. at 444 (noting that Rule 4(c)(2)(C)(ii) provides that if no acknowledgment of

service under this subdivision of the rule is received by the sender within 20 days after the
date of mailing, then service shall be made in the manner prescribed by subdivision
(d)(1)-that is, by personal service or by "dwelling house" delivery).

223 See id. at 445. This is described as sufficient to "bring actual notice home to the de-
fendant." See also id. at 445 n.3 (confessing to the pun).

224 One such proposed provision is set forth infra text accompanying notes 608-09.
225 See Norlock v. City of Garland, 768 F.2d 654, 656 (5th Cir. 1985); Anderson v.

Champale, Inc., No. 85-0007 (E.D. Pa. 1985) (LEXIS, Genfed library, Dist file) (evaluating
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equivalent of the prescribed Notice and Acknowledgment form,226

but a letter setting forth the facts of service may be sufficient be-
cause a plaintiff need not parrot the forms in haec verba.27 Other
cases suggest that failure to enclose the return envelope will not
necessarily vitiate service, 22 even though the obligation to return
the acknowledgment is stringent.229

The new provision for recovery of personal service expenses 230

has presented little difficulty. Recoupment of the modest costs in-
volved 23 1 is presumed appropriate where a defendant fails to re-
turn the acknowledgment and will be enforced unless the defen-
dant makes a showing of good cause for nonreturn. 23 2 A good-faith

attempted mail service under state law and Rule 4(c)); Bernard v. Strang Air, Inc., 109
F.R.D. 336, 337 (D. Neb. 1985); Henry v. Glaize Maryland Orchards, Inc., 103 F.R.D. 589,
590 (D. Md. 1984). Pre-1983 law generally required second service in circumstances where
the summons was not served along with the complaint. See Myers v. John Deere Ltd., 683
F.2d 270, 272 (8th Cir. 1982); General Battery Corp. v. TSS-Seedman's Inc., 609 F. Supp.
488, 489 (E.D. Pa. 1985); Smith v. Boyer, 442 F. Supp. 62, 63 (W.D.N.Y. 1977); cf. Lee v.
Carlson, 645 F. Supp. 1430, 1433 (S.D.N.Y. 1986) (failure to include items did not vitiate
service where it was established that service was in fact effected), aff'd, 812 F.2d 712 (2d
Cir. 1987).

21 See Chronister v. Sam Tanksley Trucking, Inc., 569 F. Supp. 464, 468-69 (N.D. Ill.
1983).

2' See Perkin Elmer v. Trans Med. Airways, S.A.L., 107 F.R.D. 55, 58-59 (E.D.N.Y. 1985)
(forms neither talismanic nor comprised of magic words).

An affidavit challenging jurisdiction is not an admission of service by mail. See Kuehl v.
Gasway Corp., 109 F.R.D. 657, 660 (E.D. Wis. 1986). Nor is obtaining an extension of time
in which to plead or move a waiver of defective service arguments. See Bernard v. Strang
Air, Inc., 109 F.R.D. 336, 337-38 (D. Neb. 1985).

Incorrect forms, similar to the prescribed items, may also suffice where they call for a
notation admitting service. Madden v. Cleland, 105 F.R.D. 520, 525 (N.D. Ga. 1985).

218 See Armco, Inc. v. Penrod-Stauffer Bldg. Sys., 733 F.2d 1087, 1089 n.1 (4th Cir. 1984)
(failure to include stamped and addressed return envelope in package delivered to defen-
dant treated as possible defense to transfer of personal service costs to defendant); see also
Bruno v. Sweeney, No. 85-4036 (E.D. Pa. Oct. 15, 1985) (LEXIS, Genfed library, Dist file)
(service with only one copy of form and no return envelope called "failure to comply with
the technicalities of the rule").

2 See Allright Missouri, Inc. v. Billeter, 631 F. Supp. 1328 (E.D. Mo. 1986) (bona fide
challenge to court's jurisdiction does not excuse obligation to return forms).

130 See Zdunek v. Washington Metro. Area Transit Auth., 100 F.R.D. 689, 692 (D.D.C.
1983) (not decided under present Rule 4(c)).

2" The reported decisions include cost figures ranging from $17, see Henry v. Glaize Ma-
ryland Orchards, Inc., 103 F.R.D. 589, 590 (D. Md. 1984), to $15-$20, see Madden v. Cle-
land, 105 F.R.D. 520, 524 (N.D. Ga. 1985), to $59.25, see Eden Foods, Inc. v. Eden's Own
Prods., Inc., 101 F.R.D. 96 (E.D. Mich. 1984), to $122.80, see FDIC v. Blackburn, 109 F.R.D.
66, 75 (E.D. Tenn. 1985), and to $307.32, see Sally Beauty Co. v. Nexxus Prods. Co., 578 F.
Supp. 178, 179 (N.D. Ill. 1984).

s' See Fed. R. Civ. P. 4(c)(2)(C)(ii).
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belief that the court lacks a constitutional basis for the assertion of
personal jurisdiction over a defendant is not "good cause." '233 The
failure of the plaintiff to comply with all aspects of the rule may
save a defendant who fails to respond from liability for costs, 2 4 as
will nondelivery23 5 or "unclaimed" mail.2 3

1 Where a proper package
is in fact delivered and no reason is apparent for the lack of re-
sponse, however, transfer of the costs is appropriate.237 This trans-
fer is the only enforcement mechanism in the rules to encourage
cooperation in the return of the acknowledgment.2 38

5. Acknowledging Difficulties

Rule 4(c)(2)(C)(ii) adopts a procedure, modeled on a Cal-
ifornia provision,139 in which a defendant is expected to sign
a confession of receipt, called the "acknowledgment, ' 240 under

One court has held that an award of costs under this rule must await a determination that
personal jurisdiction exists. See Crocker Nat'l Bank v. Fox & Co., 103 F.R.D. 388, 392
(S.D.N.Y. 1984) (citing World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 291
(1979)).

233 See Allright Missouri, Inc. v. Billeter, 631 F. Supp. 1328, 1330 (E.D. Mo. 1986).
2 See Armco, Inc. v. Penrod-Stauffer Bldg. Sys., 733 F.2d 1087, 1089 n.1 (4th Cir. 1984).
235 See Reno Distribs., Inc. v. West Texas Oil Field Equip., Inc., 105 F.R.D. 511, 514 (D.

Kan. 1985). Here, there were two mailings. One was returned marked "insufficient address,"
and the other (which had been opened) was returned marked "not deliverable as addressed"
and "opened in error-not at this box number." The court considered to be sheer specula-
tion the suggestion that the defendants had done the opening. See id.

236 See Henry v. Glaize Maryland Orchards, Inc., 103 F.R.D. 589, 590-91 (D. Md. 1984). A
similar result obtains in California. See Stamps v. Superior Court, 14 Cal. App. 3d 108, 92
Cal. Rptr. 151 (1971).

23 See Gear, Inc. v. L.A. Gear Cal., Inc., 637 F. Supp. 1323, 1326 (S.D.N.Y. 1986); FDIC
v. Blackburn, 109 F.R.D. 66, 75-76 (E.D. Tenn. 1985).

See Eden Foods, Inc. v. Eden's Own Prods., Inc., 101 F.R.D. 96 (E.D. Mich. 1984).
239 See Cal. Civ. Proc. Code § 415.30 (West 1973).
240 Fed. R. Civ. P. 4(c)(2)(C)(ii). The Notice and Acknowledgment Form 18-A reads as

follows:
NOTICE AND ACKNOWLEDGMENT FOR SERVICE BY MAIL

To: (insert the name and address of the person to be served.)
The enclosed summons and complaint are served pursuant to Rule 4(c)(2)(C)(ii) of

the Federal Rules of Civil Procedure.
You must complete the acknowledgment part of this form and return one copy of

the completed form to the sender within 20 days.
You must sign and date the acknowledgment. If you are served on behalf of a cor-

poration, unincorporated association (including a partnership), or other entity, you
must indicate under your signature.your relationship to that entity. If you are served
on behalf of another person and you are authorized to receive process, you must indi-

1224



1987] Service of Process 1225

oath,241 and return it to the plaintiff in the self-addressed envelope
the plaintiff has sent. The acknowledgment form promulgated to
accompany the mail service rule is a creature that exists only in
respect to this rule in the federal system. It was and is poorly con-
ceived and crafted and has confusing features wholly apart from its
slap-dash wording.

As originally promulgated, Form 18-A was an oxymoron: it called
for the plaintiff preparing it to affirm that the document had al-
ready been sent.242 This gaffe and another erroneous term243 in the
form were corrected in revisions of the rules in 1985.244 This clean-
up, however, did not alter the contemplated operation of the Rule
and Form, wherein lie several difficulties.

cate under your signature your authority.
If you do not complete and return the form to the sender within 20 days, you (or

the party on whose behalf you are being served) may be required to pay any expenses
incurred in serving a summons and complaint in any other manner permitted by law.

If you do complete and return this form, you (or the party on whose behalf you are
being served) must answer the complaint within 20 days. If you fail to do so, judg-
ment by default will be taken against you for the relief demanded in the complaint.

I declare, under penalty of perjury, that this Notice and Acknolwedgment of Re-
ceipt Of Summons and Compliant will have been mailed on (insert date).

ACKNOWLEDGMENT OF RECEIPT OF SUMMONS AND COMPLAINT
I declare, under penalty of perjury, that I have received a copy of the summons and

of the complaint in the above-captioned matter at (insert address).

The form was essentially copied from that contained in Cal. Civ. Proc. Code § 415.30 (West
1973).

A signed receipt for the delivery of mail has been held not to be a substitute for the
acknowledgment form. See Tandy Corp. v. Superior Court, 117 Cal. App. 3d 911, 913, 173
Cal. Rptr. 81, 82 (1981) (applying the same provision under California law).

22 This is a part of federal procedure. See Fed. R. Civ. P. 4(c)(2)(E). The text of the Rule
itself says almost nothing else about the obligation of a defendant, and no corresponding
amendment was made to Rule 12 to clarify either a responding party's obligations or the
interplay of the acknowledgment and the answer itself. The text of the official form indi-
cates the need for affirmation under penalty of perjury. Execution under "oath" is not re-
quired under the terms of the form. See supra note 240.

'42 The language in Form 18-A as originally promulgated directed plaintiff's counsel to
state, "I declare, under penalty of perjury, that this Notice and Acknowledgment of Receipt
of Summons and Complaint was mailed on (insert date)." See Changes in Federal Summons
Service, supra note 145, at 129-30.

243 The term "matter" was erroneously rendered as "manner" in the original print of the
official form of acknowledgment, Form 18-A, such that the defendant was to certify that he
or she "received a copy of the summons and of the complaint in the above captioned man-
ner." See id. at 130.

2" See Revised Form 18-A, 105 F.R.D. 179, 212 (1985).
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A simple example illustrates the extraordinary mechanics of this
rule. The example assumes that mail between the sender's location
and the defendant's usual place of abode takes two days.24 It also
assumes, at least initially, that the party to be served will in good
faith attempt to comply with the dictates of Rule 4.24e

The unusual operation of Rule 4(c)(2)(C)(ii) arises from the fact
that it sets a deadline of twenty days from the date the plaintiff
mails the package of summons, complaint, and acknowledgment
papers to the date when the plaintiff receives in the mail an exe-
cuted copy of the acknowledgment form. This concept is so un-
usual for the Federal Rules that it bears emphasis. Most other pro-
cedural rules specify dates for serving an answer (accomplished by
mail in many instances247) or subsequent discovery, motion, or
other papers, 248 and the deadline is normally met by mailing the
paper to the attorney for the party to be served.2 49 Under this Rule
4 provision, however, the plaintiff must receive the acknowledg-
ment form within the twenty day period measured from the date
the complaint package was mailed out.

In our example, therefore, a defendant must review and compre-
hend the package of materials sent by the plaintiff, conduct any
desired consultation with counsel, 250 and arrange for execution of

' Nothing turns on the exact number of days. Using the example of two days makes the
point and helps keep the hypothetical facts distinct from the grace period by operation of
law under Rule 6(e), which in certain circumstances adds three days to timetables.

206 Despite the exhortations in the Rule and associated form, the Rule does not clearly
include any moral or legal obligation to respond in the contemplated fashion. See infra text
accompanying notes 561-72.

24"7 See Fed. R. Civ. P. 5.
2"8 See, e.g., Fed. R. Civ. P. 12 (service of answer or motion); Fed. R. Civ. P. 33(a) (serving

answers to interrogatories); Fed. R. Civ. P. 34(b) (serving responses to requests for
production).
"9 See Fed. R. Civ. P. 5(a)-(b).
210 Interestingly, the acknowledgment form avoids advising the recipient to seek such ad-

vice, at least prior to executing the acknowledgment. Nor does the form advise a defendant
that he may preserve defenses. See Revised Form 18-A, 105 F.R.D. 179, 212-13 (1985). For
how this approach squares with the historic prohibition on an attorney communicating with
an unrepresented adversary party, other than for the purpose of suggesting the need for
counsel, see Model Code of Professional Responsibility DR 7-104(A)(2) (1981) (barring a
lawyer from giving "advice to a person who is not represented by a lawyer, other than the
advice to secure counsel, if the interests of such person are or have a reasonable possibility
of being in conflict with the interests of his client"), is left unexplained by the Rule or
associated Advisory Committee commentary. See Revised Form 18-A, 105 F.R.D. 179, 212
(1985); Changes in Federal Summons Service, supra note 145, at 129-30.
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the acknowledgment form within sixteen days, so as to meet the
twenty day deadline. 51 Two features make this rule prone to cause
confusion. First, the instructions on the notice and acknowledg-
ment form provide the opaque direction that the defendant has
twenty days to return the form. The lay defendant is not told that
this twenty day period commenced with the date of mailing.252 Nor
does the material sent to a defendant indicate that the plaintiff
(sender) must receive the acknowledgment within that period.253 It

does not require much imagination to expect that lay defendants
who receive such papers may believe that they have twenty days
from their receipt of the papers in which to dispatch a response.54

Thus even a putative defendant who intends to respond diligently
may wait so long that the return envelope arrives late.255

A number of amendments to the form are necessary to give an
adequate description of the procedures entailed, the rights in-
volved, the timetables, and any consequences. 256 Some changes are
necessary because of a concern for the unfairness of hiding from a
defendant the risks attending the incipient litigation. The form is

251 Of the twenty days after mailing, two are consumed with delivery of the complaint

package to defendant, and two are consumed when defendant places the return envelope in
the mails back to plaintiff, leaving sixteen days for defendant's action if the return envelope
is to reach plaintiff's desk within the period of the rule.

252 The form provides: "You must complete the acknowledgment part of this form and
return one copy of the completed form to the sender within 20 days." Revised Form 18-A,
105 F.R.D. 129, 212 (1985). A proposal to rectify this ambiguous reference is set forth infra
text accompanying note 622.

213 See Revised Form 18-A, 105 F.R.D. 179, 212 (1985) ("return one copy"). The reference
to the need to "return" the form could well be interpreted to include dispatching it. The
language must be read in the context of the other contents of the package, which include a
postage prepaid return envelope. The contents thus further suggest that posting the letter
with the form within twenty days will satisfy the rule. The Rule is not reprinted in the
notice. A proposal to clarify the explanation of these timetables is contained infra text ac-
companying notes 621-24.

254 See Madden v. Cleland, 105 F.R.D. 520, 523 (N.D. Ga. 1985) (noting incongruities be-
tween the Rule and the official form with respect to the 20-day provision).

'15 Rule 4 and Form 18-A direct a defendant desiring to submit to the jurisdiction of the
court to perform the responsive mailing in the envelope provided by plaintiff. However, if
time is short for the return of the acknowledgment within 20 days to plaintiff counsel's
desk, a defendant or his counsel might elect to return the acknowledgement in some fashion
other than by mail, such as by express delivery service or personal delivery. Although such a
return procedure could not conceivably be deemed invalid (who, indeed, would protest?),
the Rule, Form, and accompanying materials are silent on the possibility of such efforts to
meet the timetable prescribed.

" See the synthesis of these proposals infra notes 621-24 and accompanying text.
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"of such compelling tone that parties receiving it would feel re-
quired to complete and return it whether they believed-or even
knew-that there was a valid objection to the manner of service or
not. 2 57 Additionally, the form should include some recognition of
the value in obtaining legal counsel in such situations2 5 8

6. Late or Omitted Acknowledgments

The practical defects with the present Rule and Form can be
rectified with relatively modest revisions. However, a far more im-
portant feature of the rule-one that cripples plaintiffs-cannot be
altered without restructuring a basic concept of the Rule. The rule
currently provides that if the twenty day deadline is not met, at-
tempted mail service is aborted, and the plaintiff must proceed
with personal, nonmail service. The language of the rule about the
proper response after an untimely receipt of an acknowledgment259

has been interpreted to be both mandatory and specific. A plaintiff
must proceed with personal service260 on the particular defendant
against whom mail has proven unsuccessful. 261'

The implications of this approach are confusing. Can it truly be
the law that a plaintiff may neither grant more time nor waive un-
timeliness?2 6 2 Case law clearly holds that a plaintiff may not try

257 See William B. May Co. v. Hyatt, 98 F.R.D. 569, 571 (S.D.N.Y. 1983).
25 See infra note 621 and accompanying text.
259 Fed. R. Civ. P. 4(c)(2)(C)(ii) provides that "service of such summons and complaint

shall be made under subparagraph (A) or (B) of this paragraph in the manner prescribed by
subdivision (d)(1) or (d)(3)."

260 See, e.g., Billy v. Ashland Oil Inc., 102 F.R.D. 230, 233 (W.D. Pa. 1984), holding that
when plaintiff receives no acknowledgment after 20 days have elapsed from mailing the
summons and complaint package, personal service becomes mandatory. This illustrates the
plight of a plaintiff who believes in the economies of mail service and has enough time left
under the applicable statute of limitations to feel comfortable trying it again, but was
thwarted in attempting to follow unacknowledged mail service under Rule 4(c)(2)(C)(ii)
with certified mail.
2 6 Note also that nothing suggests that the same service mode is required for multiple

defendants in a single case. Rule 4(c)(2)(C) introduces the federal and state options with the
phrase: "A summons and complaint may be served upon a defendant ..... While the mat-
ter could become confusing to a court and counsel if multiple procedures are used for simi-
larly situated defendants, the Rule does not suggest that a single mode must be selected for
each case; rather the focus is on efforts to serve a particular defendant.

262 See Henry v. Glaize Maryland Orchards, Inc., 103 F.R.D. 589, 591 (D. Md. 1984) (a
second attempt at personal service may be required if the acknowledgment form is received
after the 20th day). As a practical matter, such extensions are routinely granted in other
service of process contexts in a huge volume of instances. In the analogous context of ex-
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mail again.2"' There is no logical reason for this doctrine; if a plain-
tiff has acted promptly in seeking to commence an action 2 4 and
concludes that the failure of mail in the first instance would not be
repeated, what interest should preclude that effort?2 65 Moreover,
decisions applying the Rule limit a plaintiff to federal-mode per-
sonal service.26 6 In particular, a number of decisions indicate that a
plaintiff may not shift to one of the service mechanisms authorized
under state law if federal mail service is attempted and the ac-
knowledgment deadline is not met,267 although some disquiet with
this rigid rule is beginning to emerge. 2es There is no valid reason
for this barrier to state procedures. Given the permission to use
state procedures ab initio, foreclosing access to state procedures if
the inexpensive expedient of federal mail service proves unsuccess-

tending the 120-day service period under Rule 4(j), a stipulation apparently may be granted
by plaintiff. See United States v. Gluklick, 801 F.2d 834 (6th Cir. 1986), cert. denied, 107 S.
Ct. 1376 (1987).

263 See, e.g., Kosta v. St. George's Univ. School of Medicine, 641 F. Supp. 606, 611
(E.D.N.Y. 1986).

"' The rationale evidenced by this provision responds to the specter of service in the
shadow of the statute of limitations. If this is not the case, the illogic of the automatic
conversion principle becomes apparent. One of the key changes in Rule 4 is a shift to the
view that plaintiff should hold a free choice of mechanisms in effecting service. The plaintiff
oversees the mechanics of receiving the summons from the court and administers its service,
and has an incentive to complete the service. This responsibility can most easily be dis-
charged if the full panoply of procedural devices to effect service is at the plaintiff's
disposal.

'" See Henry v. Glaize Maryland Orchards, Inc., 103 F.R.D. 589, 591 (D. Md. 1984)
("Equally self-defeating is the fact that no allowance for a second attempt pursuant to Rule
4(c)(2)(C)(ii) is provided, even when a plaintiff's mailing is returned within the 20-day time
frame due to its having been inadequately addressed. . .or otherwise found to be undeliv-
erable in its initial form.").

2"' See, e.g., Boykin v. Commerce Union Bank, 109 F.R.D. 344, 349 & n.2 (W.D. Tenn.
1986) (where plaintiff is unsuccessful in attempting mail service, plaintiff has "locked itself
into the only subsequent mode of service, namely, actual personal delivery of the summons
and complaint on defendant").

207 See, e.g., Billy v. Ashland Oil, Inc., 102 F.R.D. 230, 233 (W.D. Pa. 1984). Thus it be-
comes significant, in those states that do have state mail service procedures, to determine
whether a federal plaintiff was endeavoring to use the state mail procedure or the federal
variety under Rule 4(c)(2)(C)(ii). In the former situation a failure would not preclude re-
course to some other convenient state alternative; in the latter, a failed attempt to initiate
service by mail would require use of one of the authorized personal service procedures of
federal Rule 4.

2"8 See Humana, Inc. v. Jacobson, 804 F.2d 1390, 1393 (5th Cir. 1986) (interpreting the
word "shall" to be permissive, but citing no authority). Mail has been permitted after an
unsuccessful attempt at service by the marshal. See Prather v. Raymond Constr. Co., 570 F.
Supp. 278, 281 (N.D. Ga. 1983).
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ful cannot be justified. Increasing the number of options would
also benefit a plaintiff dealing with a multi-party case, a situation
in which the permutations are only beginning to appear.269 An
amendment to facilitate a broader choice of fall-back mechanisms
should therefore be adopted.2 70

In sum, there is the highly unfortunate combination under pre-
sent Rule 4(c) of a very short timetable,27' which is calculated in a
unusual fashion and explained to a lay party in misleading forms,
in a situation where the consequences of error may be unwaivable,
irremediable, and may result in a mandated alternative procedure
greatly restricting a blameless plaintiffs choice.

As might be expected, the atypicality of Rule 4(c)(2)(C)(ii)'s fea-
tures has caused confusion. One obvious issue is the applicability
of Rule 6(e), which provides an additional three days for respond-
ing to a paper served by mail.272 That grace period is automatic,
not requiring court action of any kind. The sweeping language
clearly is broad enough to encompass response through an ac-
knowledgment form.2 7 3 The application of Rule 6(e) makes no

2l Presumably the intention behind Rule 4 is to cause personal service on a defendant-
by-defendant basis, although the rule and associated commentary nowhere express this
thought. For example, if a plaintiff sues five defendants and attempts to serve each by mail,
what is the proper action for plaintiff to take if three return timely acknowledgements and
two do not? One would hope that only the two nonresponding parties would have to be
served personally, which would be consistent with the notion that each defendant is entitled
to proper process. In one case in which individual service proved difficult and multiple de-
fendants refused to acknowledge service by mail, joinder being considered unduly burden-
some, the class action mechanism was considered an alternative means of bringing the par-
ties before the court. See Northwestern Nat'l Bank v. Fox & Co., 102 F.R.D. 507 (S.D.N.Y.
1984).

2I See infra text accompanying notes 614-16.
271 The 20-day period is shorter than the period for an answer, since it is calculated from

plaintiff's mailing and not defendant's receipt, and for discovery response. See Fed. R. Civ.
P. 33-34, 36 (30-day periods). It is longer than motion lead-times, see, e.g., Fed. R. Civ. P.
56(c) (10 days in summary judgment context), but there counsel would be preparing the
response.

217 Fed. R. Civ. P. 6(e) provides:
Whenever a party has the right or is required to do some act or take some proceed-
ings within a prescribed period after the service of a notice or other paper upon him
and the notice or paper is served upon him by mail, 3 days shall be added to the
prescribed period.

271 See id. (referring to any right or requirement to act or engage in proceedings, triggered
by service of a "notice or other paper"); cf. Clements v. Florida E. Coast Ry., 473 F.2d 668,
670 (5th Cir. 1973) (denying three days under Rule 6(e) where the timetable involved did
not run from the date of mailing, or the date of service, but from the date of an order
entered in the proceeding); Flint v. Howard, 464 F.2d 1084, 1087 (1st Cir. 1972) (three-day
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sense, however, where a mail procedure is involved.
The evident intent indicated by the history and application of

Rule 6(e) was to extend for a fixed amount of time the timetables
applicable to steps commonly handled by personal delivery. This
extension was rationally related to the length of the mail process
when the procedural step is done by mail,'7 4 rather than personal
delivery. Where, as here, the mail process is the only procedure
available and the rule implementing that procedure calculates a
timetable specifically for mail as the delivery mechanism, adding
days pursuant to Rule 6(e) is superfluous. 7 5

7. Defendant's Time to Answer

Part IV of this Article discusses further the failure of a putative
defendant to respond after actual receipt of the complaint pack-
age; however, a separate analysis is required to discuss the peculiar
situation fostered by the present Rule 4 respecting a defendant's
time to answer in a case commenced by mail service.

Although the issue of the effective date of service for statute of
limitations purposes remains problematic, 2 1 the framers of Rule 4
clearly intended the time to answer to be calculated from the date
the acknowledgment is signed by a defendant. Incredibly, Rule 4
does not specify when the answer period commences, and Rule 12,
which prescribes the general provisions for an answer, has not been
amended to clarify the timetable. The lack of clarification means
that Rule 12 does not take cognizance of the new mail procedure
for service, which was intended to be a simple, inexpensive stan-
dard mode of operation. Nor does Rule 4 provide the substantive

grace period under rule denied in habeas petition where timetable involved was defined by
Rules 52 and 59 to run from the date of judgment, rather than mailing).

'7' The text of the rule substantiates this reading. See Madden v. Cleland, 105 F.R.D. 520
(N.D. Ga. 1985).

'75 Some case law castigates the use of Rule 6(e) when it would extend timetables related
to the assertion of jurisdiction. See Whipp v. Weinberger, 505 F.2d 800, 801 (6th Cir. 1974);
Knight v. Celebrezze, 238 F. Supp. 897, 900 (W.D.S.C. 1965). Nonetheless, one district court
by local rule fixed the time for returning the acknowledgment form at 23 days from the date
of mailing. See Madden v. Cleland, 105 F.R.D. 520, 525 (N.D. Ga. 1985). Using such logic,
there could be 26 days from plaintiff's mailing to receipt of acknowledgment, since the in-
tervention of two mail steps might add six days.
276 See infra text accompanying notes 422-604.
177 Rule 12(a) states: "A defendant shall serve his answer within 20 days after the service

of the summons and complaint upon him. .. ."
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equivalent of such guidance by defining when service is complete
in instances where federal mail procedures are used.278

As in other fairly significant aspects of the operation of Rule 4,
one must look to the associated form to learn the intent of the
rule. Although the rules themselves do not deal with this issue, the
notice provisions of Form 18-A advise that an answer is due twenty
days from the date on which the acknowledgment is signed.279

Since no change has been made to the default judgment rule in
light of the present mail service rule and the associated form, there
is the possibility of significant conflict, unless the interpretation of
effective service advanced in this Article is adopted.280

The anomalies inherent in a floating due date for an answer are
obvious. A reasonable defendant may assume that he has twenty
days to sign the acknowledgment form and that only upon the
form's execution does the time for serving and filing a formal an-
swer commence; thus he has incentives to delay his response in
order to maximize the time to prepare the answer. In the previous
example, if we assume that the defendant intends to cooperate in
the mail service by returning the acknowledgment within the pe-
riod of Rule 4(c)(2)(C)(ii), the defendant would be afforded thirty-
six days in which to answer without seeking any extension of the
deadlines of Rule 12.21 A charitable view of this phenomenon is to
call it "flexibility" for the defendant.2 s2

2I Given the existence of such guidance in the California Code of Civil Procedure, used in
drafting the federal rule, such a gap is almost inexplicable. See supra notes 153-60 and ac-
companying text.

279 See supra note 240.
280 Rule 55 provides that a default judgment may be entered against a defendant who

fails to "plead or otherwise defend as provided by these rules." Under Rule 12 an answer or
motion must be made within 20 days after being served with the complaint. Fed. R. Civ. P.
12(a). Form 18-A advises the defendant that a default judgment will be entered if defendant
does not answer within 20 days after signing the acknowledgment. An interpretation of the
Rule defining the effective date of service as the date the acknowledgment is signed harmo-
nizes the service provisions and forms with the default judgment timetable, as traditionally
applied.

281 This illustration assumes that mail takes two days to reach defendant with the com-
plaint/acknowledgment package and that the defendant realizes that the acknowledgment
must be posted at least two days prior to the 20-day response deadline to assure that it
reaches plaintiff in timely fashion. The defendant could thus wait until the 18th day after
mailing to execute the acknowledgment (having had some 16 days to prepare the case at
that point), and the date for serving the answer would run for 20 additional days after the
acknowledgment was executed, or 36 days after defendant received the complaint.

282 At least one court in construing Rule 4(c)(2)(C)(ii) has said that recipients of service
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On balance, this variation does not appear to cause appreciable
difficulty. After all, the plaintiff chooses to proceed via mail ser-
vice, knowing of the potential spread in the period for an answer,
depending on when the acknowledgment is executed. If the statute
of limitations were about to run, common sense would dictate
choice of another service mechanism.8 3 Where the statute of limi-
tations is not an issue, the "tactical" delay in signing the form,
which might well attend the responsible act of consulting counsel
before signing a formal, pleading-like document, does not seem to
merit a pejorative connotation. Accordingly, no amendment is pro-
posed to alter this situation.

III. TERRITORIAL LIMITS OF MAIL SERVICE

The geographical reach of mail service under Rule 4(c) is not
addressed in the legislative history. 8 4 Not surprisingly, courts have
reached tremendously divergent results in applying the rule to the
issue of the validity of extraterritorial reach for federal process
served in this manner. One court expressly approved and sup-
ported interstate service; others, without discussing a rationale,
have approved it explicity or implicitly. 8 5 A number of other
courts have emphatically denied extraterritorial reach for mail ser-
vice without even considering the crucial state law provisions
under which such service is now authorized in over 30 states.2 88

None of these decisions appears informed by an understanding of
the context in which this issue arises, including the history of na-

by mail are "to be accorded some flexibility in determining the time at which it is ac-
cepted." Rust v. City of Kansas City, 107 F.R.D. 370, 371 (W.D. Mo. 1985). One district
attempted unsuccessfully to eliminate the tactical abuse of the acknowledgment process by
defining in a local rule the date from which the period to answer runs as the date the plain-
tiff mailed the complaint, with three additional days for mail added to the 20 days provided
by Rule 12. See Madden v. Cleland, 105 F.R.D. 520, 525 (N.D. Ga. 1985) (local district court
rule held fatally inconsistent with federal rule as to time to answer).

233 See Coldwell Banker & Co. v. Eyde, 661 F. Supp. 657, 659 n.6 (N.D. Ill. 1986).
'" See supra text accompanying notes 135-63. For the only description of the mechanics

of the system selected by Congress, see Changes in Federal Summons Service, supra note
145, at 118-19. The system is described as similar to that in California, which allows inter-
state service, but the section cited from the California Code deals only with the mail/ac-
knowledgment process and not the territorial reach. See Cal. Civ. Proc. Code § 415.30 (West
1973). Hence it does not seem appropriate to read this reference as importing the extraterri-
torial reach concepts prevalent in California.

'" See infra notes 394-98 and accompanying text.
See infra notes 412-17 and accompanying text.
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tionwide service provisions in the United States, the evolution of
Rules 4(e) and 4(f), their interaction with state service methods,
and the Supreme Court's "substance and procedure"
jurisprudence.

In this Part, I argue that those courts interpreting the present
Rule to permit interstate service by mail are seeking a valid and
defensible end, compatible with the goals and policies of the 1963
and 1983 amendments to Rule 4. There is, however, insufficient
textual support in the rule itself to warrant the interpretation that
such extraterritorial reach is presently authorized. On the other
hand, the rote rejection of interstate service fails to appreciate the
present contours of state law on extraterritorial mail service or the
benefits that would flow from a simple amendment of Rule 4(e) to
exercise the undisputed power of the federal rules drafters to per-
mit such territorial reach.

Neither the legislative history of Rule 4(c) nor its construction
support the conclusion that the mail service provisions function as
an authorization for nationwide service of process. Yet ample rea-
son exists to hold this procedure available in any case where the
defendant is amenable to jurisdiction in the forum state under a
federal or a state statute. This approach emphasizes the control-
ling Supreme Court decisions, preserves the deference to local law
permeating the present approach to personal jurisdiction, rational-
izes Rule 4 as a whole, and makes good practical sense.

A. Introduction: Interstate Service of Process by Mail

The early Supreme Court cases validating mail as a mechanism
consistent with due process mainly involved interstate mailings.87

Since the time of the pathbreaking nonresident motorist laws, 88

the use of the mails has expanded continuously in a variety of fed-
eral and state service of process contexts. Many of these uses are
for interstate service.

Service by mail is a central part of service in several federal con-
texts not limited to the forum state. In domestic federal actions,
for example, service on the United States must be accomplished by
delivery of the summons and complaint to the local United States

287 See supra notes 35-56 and accompanying text.
288 See supra notes 53-56 and accompanying text.
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Attorney and to the Attorney General of the United States "at
Washington. 2 89 The notice to the Attorney General is accom-
plished by interstate mail in most instances, under provisions of
Rule 4 that authorize service on such parties by sending a copy of
the summons and complaint via registered or certified mail to the
Attorney General in the District of Columbia. Service upon federal
officers and agencies in actions challenging the validity of their or-
ders is accomplished in the same fashion. These extraterritorial
service procedures are authorized by statute29 for the avowed pur-
pose of obviating the need to sue governmental officers in the Dis-
trict of Columbia.29 '

Additionally, several states have mall service provisions applica-
ble to out-of-state defendants. The California mail service proce-
dures, like Rule 4, do not themselves specify geographical scope.292

Elsewhere in the California Code of Civil Procedure, however, are
provisions authorizing by cross-reference the use of mail service on
out-of-state defendants where a basis in personal jurisdictional
contacts is present.29  A review of long-arm service provisions in
other states will demonstrate the regular availability of extraterri-
torial mail service under state jurisprudence.

Nonresident motorist laws still exist in several jurisdictions,294

and a few of the general long-arm statutes call for a similar form of
substituted service or additional service on a designated office or
official.29 5 The vast majority of modern long-arm statutes, however,
make no such requirement. Rather, two general structures typify
state statutory schemes to deal with extraterritorial service. In
some states the long-arm jurisdiction statute itself contains a sub-
division setting forth the service procedures where the statute con-

" See Fed. R. Civ. P. 4(d)(4).
2,0 See 28 U.S.C. § 1361 (1982).
291 See S. Rep. No. 1992, 87th Cong., 2d Sess. 2, reprinted in 1962 U.S. Code Cong. &

Admin. News 2784, 2785; see also 28 U.S.C. § 1391(e) (1982) (authorizing venue in several
locations and, at the unnumbered second paragraph, noting the viability of extraterritorial
service).

292 See Cal. Civ. Proc. Code § 415.30 (West 1973).
2 See id. § 415.40.

29 See, e.g., Alaska Stat. § 09.05.020 (1983); Conn. Gen. Stat. Ann. § 52-63 (West Supp.
1987); Del. Code Ann. tit. 10, § 3112 (1974); Miss. Code Ann. § 13-3-63 (Supp. 1986); N.C.
Gen. Stat. § 1-105 (1983); W. Va. Code § 56-3-31 (Supp. 1987).

29 See, e.g., N.H. Rev. Stat. Ann. § 510:4(11) (1983) (service on the Secretary of State).
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fers jurisdiction over a nonresident.29 6 In the remaining states a
separate code provision deals with service on nonresidents. 7 In
one or the other of these structures, thirty-two states permit ser-
vice by mail;2 8 the remainder do not.2 99

Included in the ranks of states permitting mail service are the
few jurisdictions that have adopted the Uniform Interstate and In-
ternational Procedure Act.300 This Act provides for five service op-
tions, including any form of mail using a return receipt, when ser-
vice beyond state boundaries is authorized by law.301 Also included
in the states permitting mail service are a handful of jurisdictions
that require a preliminary showing that the defendant cannot be
served within the state.0 2 Most states permitting mail service are
more liberal, allowing mail without any preliminary showing, and a
few states have procedures resembling those of Rule

29 See, e.g., Me. Rev. Stat. tit. 14, § 704-A (1980).
297 See infra note 407 for a discussion of one aspect of the practice of dealing with the

basis for jurisdiction and the mechanics for its assertion.
298 See Ala. Sup. Ct. R. 4.2(b); Alaska R. Civ. P. 4(h); Ariz. R. Civ. P. 4(e)(2); Ark. Stat.

Ann. § 27-2502 to -2503 (1979); Cal. Civ. Proc. Code § 415.40 (West Supp. 1987); Conn. Gen.
Stat. Ann. § 52-59b (Supp. 1987); Del. Code Ann. tit. 10, § 3104(d) (1974); D.C. Code Ann. §
13-431(a)(3) (1981); Haw. Rev. Stat. § 634-36 (1985); Ind. Trial R. 4(D), 4.1, 4.4, 4.11; Kan.
Stat. Ann. § 60-314 (Supp. 1986); Ky. R. Civ. P. 4.01(1)(a); La. Rev. Stat. Ann. § 13:3204
(West 1968); Md. R. Civ. P. 2-121(a); Mass. R. Civ. P. 4(e); Mich. Ct. R. 2.105; Minn. R. Civ.
P. 4.05; Neb. Rev. Stat. §§ 25-505.01, 25-540 (1985); N.H. Rev. Stat. Ann. § 510:4(1) (1983);
N.J. Civ. Pract. R. 4:4-4; N.C. R. Civ. P. 4(j); N.D. R. Civ. P. 4(d)(3); Ohio R. Civ. P.
4.3(B)(1); Okla. Stat. Ann. tit. 12, § 2004(C) (West Supp. 1987); 42 Pa. Cons. Stat. Ann. §
5323(a)(3) (Purdon 1981); R.I. R. Civ. P. 4(e)(1); S.C. R. Civ. P. 4(d)(8), 4(f); S.D. Codified
Laws Ann. § 15-6-4(i) (Supp. 1986); Tenn. R. Civ. P. 4.04; Tex. Civ. Prac. & Rem. Code
Ann. § 17.063 (Vernon 1986); Vt. R. Civ. P. 4(1); Va. Code § 8.01-329 (Supp. 1987); W.Va.
Code § 56-3-33 (Supp. 1987); Wyo. R. Civ. P. 4(l)(1).

299 See, e.g., Colo. Rev. Stat. § 13-1-125(1) (Supp. 1986) (in-state only); Fla. Stat. Ann. §§
48.193(g)(3), 48.194 (Harrison Supp. 1986); Ga. Code Ann. § 9-10-94, 9-11-4 (1982 & Supp.
1987); Idaho R. Civ. P. 4(d)(2); Ill. Ann. Stat. ch. 110, paras. 2-203, -208, -209(b) (Smith-
Hurd 1983); Me. Rev. Stat. Ann. tit. 14, § 704-A (1980); Miss. Code Ann. §§ 13-3-33, -57
(1972 & Supp. 1986); Mo. Ann. Stat. § 506.510 (Vernon Supp. 1987); Nev. R. Civ. P. 4(d);
N.M. Stat. Ann. § 38-1-16 (1978); N.Y. Civ. Prac. L. & R. 313 (McKinney 1986); Utah R.
Civ. P. 4(d)(2); Wash. Civ. R. 4(e)(2); Wis. Stat. Ann. § 801.11 (West 1977 & Supp. 1986).

1o0 See Ark. Stat. Ann. §§ 27-2501 to -2507 (1979); D.C. Code Ann. §§ 13-421 to -434
(1981 & Supp. 1987); Mass. Gen. Laws Ann. ch. 223A, §§ 1-14 (West 1985); Mich. Comp.
Laws Ann. §§ 600.1852, .2114a, .2118a (West 1986); 42 Pa. Cons. Stat. Ann. §§ 5321-5329
(Purdon 1981); V.I. Code Ann. tit. 5, §§ 4901-4943 (1967 & Supp. 1986); see also 13 U.L.A.
355 (1986).

301 See Unif. Interstate & Int'l Proc. Act § 2.01(a)(3), 13 U.L.A. 382 (1986) ("any form of
mail addressed to the person to be served and requiring a signed receipt").

202 See, e.g., Iowa R. Civ. P. 56.2; Md. R. Civ. P. 2-121(b); Mo. Ann. Stat. § 506.160
(Vernon Supp. 1987); Nev. R. Civ. P. 4(d)(1); Or. R. Civ. P. 7(D)(6) (order required).
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4(c) (2) (C) (ii). 303

Into this context was born the 1983 amendment of Rule 4(c),
specifying the option to serve process in federal civil actions by
mail. The mail service portion of the Rule does not address the
territorial reach of service; rather, it speaks simply of "mailing a
copy of the summons and of the complaint. . . to the person to be
served,'304 without geographical focus of any kind. The ability to
use the rule for interstate service would further each of the goals of
the 1983 amendments: extricating the Marshals Service from the
business of serving process, and constructing simple, efficient, and
inexpensive procedures for courts and litigants.

The first goal-reducing the work load of the Marshals Service,
at least absent special circumstances or court direction305 -- is not

fully implemented under a construction of the rule that limits the
reach of mail service to in-state defendants. In the service of com-
plaints in another state, the marshal has historically been the saf-
est and most obvious choice. Statistics do not indicate the signifi-

"I3 See Cal. Civ. Proc. Code § 415.30 (West 1973); Vt. R. Civ. P. 4(1). Apart from these

general mail service provisions, many jurisdictions have specialized rules governing specified
categories of litigations or defendants.

For example, most states permit mail service on foreign corporations. E.g., Conn. Gen.
Stat. Ann. §§ 33-411(a), -519(a) (West 1987); Del. Code Ann. tit. 8, § 376 (1983); Idaho R.
Civ. P. 4(d)(4); Iowa Code Ann. § 617.3 (West Supp. 1987); La. Rev. Stat. Ann. § 13:3471
(West 1968 & Supp. 1987); Nev. Rev. Stat. § 14.030 (1986); N.M. Stat. Ann. § 38-1-6 (1978).

Some provide mail service for certain causes of action only. See, e.g., Colo. R. Civ. P. 4(g)
(in rem actions); Ga. Code Ann. § 9-10-70 (1982) (suing resident minors over the age of 14
temporarily residing out-of-state); Kan. Stat. Ann. § 69-307 (1983) (marital and property
matters, or when fraud involved); La. Rev. Stat. Ann. § 13:3471 (West 1968 & Supp. 1987)
(insurance cases); Miss. Code Ann. § 13-3-63 (Supp. 1986) (motorist).

A few states have mall authorization as an adjunct to service on any defendant by publi-
cation in restricted circumstances, see, e.g., D.C. Code Ann. § 13-340 (1981); Ga. Code § 9-
11-4(c) (Supp. 1987); Neb. Rev. Stat. § 25-520.01-.03 (1985); N.Y. Civ. Prac. L. & R. 316(b)
(McKinney 1986), or in "nail and mail" statutes permitting delivery to an unattended loca-
tion followed by mailing, see, e.g., Ga. Code § 9-11-4(d)(6) (Supp. 1987); Ill. Ann. Stat. ch.
110, para. 2-203 (Smith-Hurd 1983); Or. R. Civ. P. 7(D)(2)(b).

304 Fed. R. Civ. P. 4(c)(2)(C)(ii).
305 Rule 4 specifically requires the marshal to continue bearing responsibility for service

of process in four situations: actions in which the plaintiff proceeds in forma pauperis under
28 U.S.C. § 1915 (1982), suits brought by a seaman under 28 U.S.C. § 1916 (1982), when the
United States or one of its officers or agencies sues, and when a court order directs the
marshal to effect service in any case. See Fed. R. Civ. P. 4(c)(2)(B)(i)-(iii). The legislative
history indicates that the drafters expected that where the enforcement presence of the
marshal is not specifically needed, the plaintiff should seek private means of service before
having recourse to an order appointing the marshal. See Changes in Federal Summons Ser-
vice, supra note 145, at 127.
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cance of interstate service activities in the total volume of the
service obligations on the marshal during the period leading to the
congressional action on Rule 4.308 The sheer volume of diversity
cases suggests that the numbers are significant, however, because
service across state lines is required where the defendant is not
resident or found in the forum.307

There is little reason to think that the other changes to Rule 4
obviate recourse to the marshal when a party must make personal
delivery of a summons and complaint in another state. The Rule
permits any adult to make that service, but unless the counsel for
plaintiff has an acquaintance or corresponding services arrange-
ment with an individual in the foreign district, the office to whom
a party might turn to obtain trouble-free service will usually be the
marshal. The limited data available indicate that the marshal per-
forms this function in at least some cases under the present rule.308

Any party who can aver that he knows of no reliable individual in
the vicinity of a foreign defendant should satisfy the generous spe-
cial appointments criteria of the rules.30 9

Although the general volume of service obligations on the Mar-
shals Service appears to have dropped substantially,310 and the fi-

30l See Interviews with Joseph Briggs, Research and Analysis Division Chief, Claire Ad-

ams, and Laurie MacGregor, both Research ind Analysis Division personnel, U.S. Marshals
Service, in Washington, D.C. (Aug. 13, 1986) [hereinafter Marshals Service Interview] (notes
on file with the Virginia Law Review Association].

307 Studies of the nature of diversity cases suggest that about 50% of actions involve a
nonresident defendant. See Interview with David Cook, Chief of the Statistics Division of
the Administrative Office of the United States Courts (Nov. 5, 1986) [hereinafter Cook In-
terview] (notes on file with the Virginia Law Review Association). For example, of the
63,672 diversity cases filed in 1986, 31,256 involved plaintiffs filing in their own state. See
id.

Another of the ironies of the view that mall service is limited to service within the forum
state arises from another category of diversity cases: where the plaintiff is a nonresident and
elects to sue the defendant in defendant's home state. Where a local law firm in the forum
accomplishes the service, there is intrastate service. But when out-of-state counsel handles
the service, the plaintiff's counsel could mail the summons and complaint into the forum. In
this situation service would be completed in the forum on the premise that execution of the
acknowledgment by the defendant would be the operative event; hence good reason would
exist to hold this service effective despite the fact that it would cross state and district lines.

308 See Letter from Joseph Briggs, Research and Analysis Division Chief, U.S. Marshals
Service, app. at 1 (Sept. 11, 1986) [hereinafter Marshals Research Letter Report] (copy on
file with the Virginia Law Review Association).

309 Rule 4(c)(3) continues the exhortation that a "court shall freely make special appoint-
ments to serve summonses and complaints."

310 See Marshals Research Letter Report, supra note 308, app. at 3, showing a drop in the
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nancial drain from service duties has been reduced appreciably, a
heavy volume of continued usage persists. 1 Although we cannot
reliably attribute a precise portion of the continued volume of the
marshal's civil process duties to the interpretation of Rule 4(c)
that limits its applicability to the territorial jurisdiction of the fo-
rum district court, 1 2 we should examine the sources and nature of
that limitation and probe its logic.

Given the express congressional concern for the practicalities of
delivery disputes"ls-perhaps the single most focused explanation
for the legislature's interdiction of the Supreme Court's mail ser-
vice proposa"14-one might have thought that Congress was af-
fected by perceptions of the reliability of interstate, as opposed to
intrastate, mail delivery. Yet there is no mention of such empirical
concerns in either the legislative history315 or the reported deci-
sions inferring such a state boundary limitation.31 6 The shift from
the Advisory Committee and Supreme Court draft to the present

number of nongovernmental requests for service of civil process (summons/complaint and
subpoenas) by the marshal. The total has fallen steadily, from 248,129 in 1982 to only 99,163
in 1985. See id.

311 The current budget for the Marshals Service does not contain line items specifically

directed to service of process. Marshals Service personnel calculated, based on duty hour
records, however, that some 11% of the time of the Service is devoted to the execution of
court orders, of which service of civil process is only a part. See Marshals Research Letter
Report, supra note 308, app. at 3.

3" The number of in-state plaintiffs in diversity cases presumably provides some indica-

tion of the number of times service across state lines is necessary. See Cook Interview, supra
note 307.

313 See H.R. Rep. No. 662, 97th Cong., 2d Sess. 3, reprinted in 1982 U.S. Code Cong. &
Admin. News 595, 597.
3S1 The other principal explanation apparent is the fear of a precipitous default judgment

where no notice was delivered. See 128 Cong. Rec. H9848, H9850 & n.8 (daily ed. Dec. 15,
1982) (statement of Rep. Edwards).
3, See id.
3'6 See Grosser v. Commodity Exch., Inc., 639 F. Supp. 1293, 1315-16 (S.D.N.Y. 1986);

DeMelo v. Toche Marine, Inc., 711 F.2d 1260, 1267-68 (5th Cir. 1983); Fogelman v.
ARAMCO, 623 F. Supp. 908, 910 (W.D. La. 1985); Padovani v. Spectacor, Inc., 112 F.R.D. 1,
2 (D. Del. 1985); Catalyst Energy Dev. Corp. v. Iron Mountain Mines, Inc., 108 F.R.D. 427,
428 (S.D.N.Y. 1985); Daley v. ALIA, 105 F.R.D. 87, 89 (E.D.N.Y. 1985); Epstein v. Wilder,
596 F. Supp. 793, 796-97 (N.D. Ill. 1984); San Miguel & Compania, Inc. v. International
Harvester Export Co., 98 F.R.D. 572, 573 (D. P.R. 1983); William B. May Co. v. Hyatt, 98
F.R.D. 569, 570 (S.D.N.Y. 1983); Merz v. Hemmerle, 90 F.R.D. 566, 568 (E.D.N.Y. 1981);
DiCesare-Englar Prods., Inc. v. Mainman Ltd., 81 F.R.D. 703, 705 (W.D. Pa. 1979); see also
Romandette v. Weetabix Co., 807 F.2d 309, 310 (2d Cir. 1986) (marshal mailed summons
and complaint beyond state lines).
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rules obviously rested in part on a confidence in mail regularity,3 17

augmented by a structure that denies a plaintiff the right to a pre-
cipitous entry of default based upon arguable evidence of delivery
followed by the nonappearance or nonresponse from the putative
defendant.318 The resulting structure blends reliance on the general
dependability of the regular mail with a recognition that letters
occasionally do go astray. It is impossible to divine any belief on
the part of the original rules drafters, the Justice Department, or
Congress that the risk of misdelivery or other errors is different if
the service crosses state lines. Moreover, no evidence indicates that
such increased risk is decisive in determining whether the federal
court system should predicate its service of process system on in-
terstate deliveries.319

B. Nationwide Service

In light of the absence of data to suggest that interstate mail
delivery is particularly risky, the 1983 amendments pose the ques-
tion whether the mail service provision could be construed as au-
thorizing nationwide service of process. The answer to this inquiry
seems clearly to be that it could not.32 0 The assertion of jurisdic-
tion over nonresidents has been one of the most sensitive issues in
the evolution of federal-state relations. The stormy history of the
constitutional evolution and case law concerning nationwide ser-

M Nothing in the published legislative history materials accompanying the 1983 revisions
to Rule 4 specifically refers to an assessment of the regularity or reliability of the mails. See
Changes in Federal Summons Service, supra note 145, at 81-135. The Advisory Committee's
deliberations had touched on the topic, however, and the Advisory Committee did not feel
that unreliability was a major factor. See supra note 115 and accompanying text. Moreover,
the Supreme Court has shown confidence in the mails since at least 1889. In Kimberly v.
Arms, 129 U.S. 512 (1889), the Court found a presumption of receipt arising from the cir-
cumstance of mailing a letter addressed to an individual at his post office address. See id. at
529.

"I Unlike the Advisory Committee and Supreme Court draft, which permitted a default
after service and was interpreted as possibly permitting a default after unclaimed return of
mail, see Changes in Federal Summons Service, supra note 145, at 117, 118 n.8, the enacted
version permits default only after an acknowledgment of service is made by the defendant.
See id. at 118-19.

3' Because the point played no role in consideration of the present mail rule, it may be
superfluous to note that the Postal Service suggests that no difference can be discerned in
the rate of experienced failures of delivery as between intra- and interstate mailings. See
Robinson Interview, supra note 125, at 1.

2o See Fullerton, Constitutional Limits on Nationwide Personal Jurisdiction in the Fed-
eral Courts, 79 Nw. U.L. Rev. 3, 82-84 (1984).
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vice of process, as well as the glacial growth of specific statutes
expressly providing for nationwide service, 21 indicate that Rule
4(c) is not of the same character as those special provisions.

The Constitution does not on its face restrict the geographical
reach of the federal courts to state boundaries. Article III provides
that the judicial power of the United States reposes in the Su-
preme Court and in such lower courts in the federal system as
Congress may establish.32 2 Because the Constitution does not men-
tion geographical divisions within the United States in connection
with the judicial power, it evidently does not mandate that state
boundaries define the territorial reach of the lower federal court
districts. One could argue that Congress may create a single, na-
tionwide federal trial district,2 3 and a fortiori, that in a system of
geographically more narrow districts, the power exists for each dis-
trict court to assert jurisdiction over specific nonresident individu-
als within the territory of the United States. A review of the con-
stitutional and statutory history and an examination of the leading
older case law, however, cast doubt on the general validity of this
approach.

Whether there should be federal trial courts and, if so, the ex-
tent of their jurisdictional reach and powers were earnestly de-
bated during the Constitutional Convention.32 4 The specter of na-
tionwide service of process, haling citizens into court far from
home, was viewed by some as a serious threat to liberty.3 25 Such
fears apparently led the Convention to defeat a draft of article III
expressly establishing lower federal courts and to replace it with a
compromise version. The adopted article specifically established
only the Supreme Court and reserved for the legislature the deci-
sions whether to create federal trial courts and what jurisdiction
they might have.2 6

The first Congress passed legislation that created a system of

"s See infra notes 335-42 and accompanying text.
See U.S. Const. art. III, § 1.

3 See United States v. Union Pac. R.R., 98 U.S. 569, 602-04 (1878).
... Many of the delegates evidently believed that state courts were equipped to deal with

any federal issues requiring judicial decision. See J. Goebel, History of the Supreme Court
of the United States: Antecedents and Beginnings to 1801, at 225-26 (1971); P. Bator, P.
Mishkin, D. Shapiro & H. Wechsler, Hart and Wechsler's The Federal Courts and the Fed-
eral System 11-17 (2d ed. 1973) [hereinafter Hart & Wechsler].

" See J. Goebel, supra note 324, at 226.
"' See 1 H. Farrand, The Records of the Federal Convention 124-25 (1911).
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federal trial and appellate courts. 27 This new law, the Judiciary
Act of 1789, prescribed judicial districts for the trial courts with
geographical boundaries following state and territory lines.32 1 Indi-
vidual federal districts have been defined by a single state or terri-
torial boundary from that enactment to the present day.3 29

Any recognition of this sensitivity to the appropriate limits on
the geographical reach of federal trial jurisdiction has been ob-
scured by a line of decisions. These decisions indicate that Con-
gress has unfettered power to authorize nationwide assertion of ju-
risdiction, at least if it does so expressly.33 0 Although language in
several of these cases was calculated to foment such an interpreta-
tion,33 1 careful analysis demonstrates that none is authority for the
complete absence of due process or other limitation on this power.
Indeed, most of the prominent decisions held that process served
beyond district borders in a federal court action was invalid.3 3 2

One decision rejected the assertion of jurisdiction under the provi-
sions of a federal statute over defendants located in many different
states.3 Another dealt only with the modest power issues entailed

321 See Judiciary Act of 1789, ch. 20, 1 Stat. 73. The trial courts were established in § 3,

and their initial jurisdiction was set forth in §§ 9 and 10. See id. §§ 3, 9, 10, 1 Stat. at 73, 76-
78.

"' See id. § 2, 1 Stat. at 74 (creating 13 judicial districts-one for each of the 11 states
and one each for the territories of Kentucky and Maine).

329 See 28 U.S.C. §§ 81-131 (1982 & Supp. III 1985).

110 The line of six decisions is made up of two early and influential lower court decisions
(rendered by Supreme Court justices sitting as circuit judges) and four subsequent Supreme
Court decisions spanning more than 100 years. See Mississippi Publishing Corp. v. Mur-
phree, 326 U.S. 438 (1946); Robertson v. Railroad Labor Bd., 268 U.S. 619 (1925); United
States v. Union Pac. R.R., 98 U.S. 569 (1878); Toland v. Sprague, 37 U.S. (12 Pet.) 300
(1838); Picquet v. Swan, 19 F. Cas. 609 (C.C.D. Mass. 1828) (No. 11,134); Ex parte Graham,
10 F. Cas. 911 (C.C.E.D. Pa. 1818) (No. 5,657).

3 See, e.g., Union Pacific, 98 U.S. at 603-04 (indicating that Congress could set geo-
graphical boundaries for districts including more than one state, even providing one nation-
wide district and referring to the reach of federal process beyond the forum district border
as "a matter of legislative discretion"); Toland, 37 U.S. (12 Pet.) at 328-29 (recognizing
authority for effective process beyond judicial district boundaries to subpoena witnesses and
to execute upon judgments in certain circumstances); Picquet, 19 F. Cas. at 611 ("It was
doubtless competent for congress to have authorized original as well as final process, to have
issued from the circuit courts and run into every state in the Union.").

32 See Robertson, 268 U.S. at 627; Toland, 37 U.S. (12 Pet.) at 329; Picquet, 19 F. Cas. at
611; Graham, 10 F. Cas. at 912.

333 See Union Pacific, 98 U.S. at 619-20 (decided on the basis that the United States was
not the appropriate party to seek relief for the wrongs that motivated Congress to enact the
legislation permitting this suit).
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in the extension of federal district court jurisdiction to other dis-
tricts within the forum state."3'

In stark contrast to the general drift of the case law, the several
statutes authorizing nationwide service in specific instances may
be seen as rare instances of express authority enacted to achieve
goals perceived as paramount.33 5 These statutes33 6 generally con-
tain venue-type provisions as well as service authorizations.37 The
service provisions themselves are typically not specific as to the
manner of delivery,338 although some are restrictive, usually requir-
ing service by a federal marshal.33 9 A few expressly contemplate
mail service in some circumstances. 40 Where service is to be made
under one of the nonrestrictive nationwide service statutes, the
plaintiff may use any authorized mode of service, and hence may
use Rule 4(c)(2) (C) (ii).341 In the absence of such a statute, service

33 See Mississippi Publishing, 326 U.S. at 444-45.
35 Federal law designed to guard against securities abuses authorizes venue in any of

several districts and provides that "process in such cases may be served in any other district
of which the defendant is an inhabitant or wherever the defendant may be found." 15
U.S.C. § 78aa (1982).

336 See, e.g., Securities Exchange Act of 1934, 15 U.S.C. § 78aa (1982) (jurisdiction of
offenses and suits); statutes collected in Berger, Acquiring In Personam Jurisdiction in Fed-
eral Question Cases: Procedural Frustration Under Federal Rule of Civil Procedure 4, 1982
Utah L. Rev. 285, 318 n.157.

37 See, e.g., Securities Exchange Act of 1934, 15 U.S.C. § 78aa (1982) (setting forth rules
for the proper jurisdictions in which to bring suit).

338 See id.; id. § 79y; id. § 80a-43; id. § 80b-14; id. § 1719; id. § 78u; 12 U.S.C. § 1455(b)
(1982).

139 See, e.g., 15 U.S.C. § 1312(d)(1) (1982) (service of demands "by any antitrust investi-
gator, or by any United States Marshal or deputy marshal"); 28 U.S.C. § 2361 (1982) (inter-
pleader actions, service by United States marshal); 15 U.S.C. § 5 (1982) (service of sub-
poenas "in any district by the marshal thereof"); see also 28 U.S.C. § 1655 (1982) (an order
for an absent defendant to appear or plead in a lien enforcement action "shall be served on
the absent defendant personally if practicable, wherever found"); 9 U.S.C. § 9 (1982) (ser-
vice of arbitration-related notice on in-state residents as motions are served, and on nonresi-
dents by a marshal of the district where the party to be served is found).

340 See 40 U.S.C. § 270b(a) (1982) (notices to certain government contractors by regis-
tered mail "at any place he maintains an office or conducts his business, or his residence");
12 U.S.C. § 1725(c)(4) (1982) (mail service on the Federal Home Loan Bank Board by regis-
tered or certified mail addressed to Washington D.C.).

31 This conclusion flows from the fallback provisions of Rule 4(e). See infra notes 366-76
and accompanying text. There are no cases involving a contested mail service attempt under
the common language of the statutes. Typical language provides that process may be served
"in any district where the defendant is an inhabitant or wherever the defendant may be
found," see 7 U.S.C. § 13a-1 (1982) (commodity exchange legislation), or that process from
the forum court "shall be effective throughout the United States," see 42 U.S.C. § 2210
(1982) (for nuclear accidents).
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of process in federal question cases is not nationwide simply be-
cause a question arises under federal law or because the issue is
similar to others for which Congress has expressly provided nation-
wide service.3

42

In light of this history, the 1983 amendments to Rule 4, creating
a mail service procedure, could not have inaugurated across-the-
board nationwide service authority for the federal courts. The lan-
guage of the amendment to Rule 4 simply cannot bear the weight
of such a reading: it speaks only of service of process, and not ju-
risdiction; service beyond the boundaries of the forum is not men-
tioned; the geographical reach of service under the amendment is
not discussed; and neither of the territorial subdivisions of the
Rule was amended3 43 or mentioned in the legislative history.344 The
legislative history, moreover, does not refer to an intention to
broadly authorize national service in all civil actions;345 rather, the
evident motivation for the legislation was largely to reduce the
functions of the United States marshal in effecting service. Neither
the Advisory Committee commentary 346 nor the materials entered
in the Congressional Record to accompany the substitute provi-
sions actually enacted3 47 support the construction that a possible
consequence of the revisions was such a sweeping change in the
ground rules for federal litigation.3 48

Finally, this interpretation of Rule 4(c)(2)(C)(ii) would render
Rules 4(e) and (f) nonsensical surplusage, as they set forth the in-
stances in which service beyond the forum's borders may be per-
mitted. 19 Thus, by using common principles of statutory construc-
tion-interpreting the 1983 revisions regarding service of process

I" See, e.g., Safeguard Mut. Ins. Co. v. Maxwell, 53 F.R.D. 116 (E.D. Pa. 1971) (civil
rights statutes do not impliedly provide for nationwide service).

34 Rules 4(e) and 4() were not amended in connection with the 1983 enactment of the
mail service rule.

34 See Changes in Federal Summons Service, supra note 145, at 116-35.
31 See id. The focus was on the mail mechanism, and to a lesser extent on the authoriza-

tion for any adult to serve process. Geographical considerations were not discussed. See
Reno Distribs., Inc. v. West Texas Oil Field Equip., Inc., 105 F.R.D. 511, 514 (D. Kan. 1985).

346 See Changes in Federal Summons Service, supra note 145, at 128.
11 See 128 Cong. Rec. H9848-55 (daily ed. Dec. 15, 1982) (statement of Rep. Edwards).
"8 In fact, all the assurances were to the effect that the proposal was moderate, did not

permit precipitous default, and simply effectuated other goals. See id. at H9849-50.
"I Cf. William B. May Co. v. Hyatt, 98 F.R.D. 569, 570 (S.D.N.Y. 1983) (discussing the

interplay of the Rule 4 subdivisions).
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according to their plain meaning 5 ' to make a sensible, consistent
whole of Rule 43 5 1-it is apparent that the amendments cannot
reasonably be seen as authorizing nationwide service of process in
all federal civil actions.

C. Use of State Service Provisions in Federal Court

The development of the provisions in Rule 4 for extraterritorial
service of process, and in particular the cross-reference to the
forum state's procedures for reach of service beyond its borders,
has been slow and convoluted. The key amendments to these pro-
visions of Rule 4 took place in 1963, twenty years before the adop-
tion of the mail service provision. An appreciation of the status of
these rules before and after the 1963 amendments to Rules 4(e)
and 4(f), however, is crucial to a proper disposition of the issues
posed by the present mail service provisions.

1. History of Rules 4(e) and 4(f)

The geographical reach of service of process in federal civil ac-
tions during the first third of this century was limited to the dis-
trict in which the federal district court was located.,"2 When the

350 See 2A N. Singer, Sutherland's Statutory Construction § 46.01-.03 (4th ed. 1984) (dis-

cussing the plain meaning doctrine).
31 See id. § 46.05.
352 See Robertson v. Railroad Labor Bd., 268 U.S. 619, 622 (1925) ("Under the general

provisions of law, a United States district court cannot issue process beyond the limits of
the district, and a defendant in a civil suit can be subjected to its jurisdiction in personam
only by service within the district." (citation omitted)). Exceptions were made allowing suits
in another district of the same state where the federal court with jurisdiction over the action
was located, for suits against two or more defendants residing in different districts of the
same state, see 18 U.S.C. § 113 (1969) (now superseded by the venue provisions of 28 U.S.C.
§ 1392 (1982)), for local actions where a defendant resided in another district within the
same state but outside the forum district, 28 U.S.C. § 115 (1940) (assumed proper basis for
institution of the action in the district court chosen; abrogated in the 1947 revision of the
Judicial Code because its subject matter had become duplicative of old Fed. R. Civ. P. 4(f),
see H.R. Rep. No. 308, 80th Cong., 1st Sess. A234 (1947)), and for certain actions against
common carriers in the communications and transportation fields, see 47 U.S.C. § 13 (1982)
(railroad and telegraph company refusals to provide forms of service); 49 U.S.C. § 10329
(1982) (interstate motor carriers).

In general, service was also permitted beyond the territorial limits of the district or the
state where the trial court sat if a statute of the United States specifically provided for such
service. One prominent example was a statute permitting enforcement of judgments by writs
of execution anywhere in the state in which a district court rendered a judgment or decree.
See 28 U.S.C. § 838 (1940) (abrogated in the Judicial Code amendments of 1948 because it
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federal rules were adopted in the 1930's, Rule 4(f) permitted ser-
vice of process anywhere within the forum state in any circum-
stance and permitted service beyond the borders of the state if a
federal statute specifically authorized it.353 The marshal was au-
thorized to serve in any district of a state,5 4 and hence Rule 4
allowed a basis for statewide service and a mechanism to obtain it.
The rule effectively swept away any interdistrict limitation on ser-
vice of process within the state where a federal court sits.s 5

' The
rule also eliminated some anomalies that made it difficult or im-
possible for some plaintiffs to have proper venue and valid service
in any one district, particularly in suits against nonresident de-
fendants where service upon a designated state official was part of
the state long-arm statutory scheme.35 6

Originally Rule 4(f) recognized the viability of nationwide ser-
vice of process if a federal statute so provided. This provision was
limited in two ways. First, no common law right to nationwide ser-
vice existed under federal law; unless a statute of the United
States expressly authorized it, nationwide service was unavaila-
ble. Second, many courts inferred that because the rule made
reference only to federal authorizations, extraterritorial service
under a state statute was not permissible.35 8

was "superseded" by Rule 4(f), see H.R. Rep. No. 308, 80th Cong., 1st Sess. A240 (1947)).
53 Rule 4(f), as it existed until 1963, provided:

Territorial Limits of Effective Service. All process other than a subpoena may be
served anywhere within the territorial limits of the state in which the district court is
held and, when a statute of the United States so provides, beyond the territorial lim-
its of that state. A subpoena may be served within the territorial limits provided in
Rule 45.

Text of Rules of Civil Procedure for the District Court of the United States, 1 F.R.D. LXIII,
LXXVI (1941).

35 See 28 U.S.C. § 569 (1982 & Supp. III 1985).
355 See, e.g., Uniroyal, Inc. v. Sperberg, 63 F.R.D. 55, 57 (S.D.N.Y. 1973) (service at New

York City's LaGuardia Airport, in the Eastern District of New York, in an action filed in
the Southern District of New York).

351 See 2 J. Moore, W. Taggart & J. Wicker, Moore's Federal Practice T 4.42(1) (2d ed.
1987).

357 See Howard v. United States ex. rel. Alexander, 126 F.2d 667, 668 (10th Cir. 1942)
("Congress has undoubted power to authorize a suit under federal law to be brought in any
United States district court, and to provide that process may run into any part of the
United States; but it has not done so by general law." (citation omitted)), cert. denied, 316
U.S. 699 (1942).

318 See Barnhart v. John B. Rogers Producing Co., 9 F.R.D. 590 (W.D. Pa. 1950); Niemiec
v. Interstate Motor Freight Sys., 2 F.R.D. 408 (W.D. Mich. 1942).

A few decisions reached the opposite conclusion, finding that Rule 4(d)(7), which author-

1246
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Rule 4(e), as promulgated in 1938 along with Rule 4(f), was con-
fusingly labeled 59 and ambiguously worded, 3 0 but, seen in the
context of 4(f), it was to the same effect. It mentioned only federal
statutory authorizations for extraterritorial service and required
that the parameters of the authorizing legislation be observed.361

Rules 4(e) and 4(f) remained unchanged from their promulga-
tion in 1938 until 1963, when both were amended to address the
problems alluded to above and other perceived defects. 3 62 Certain
changes addressed the relationship between these rules and state
mechanisms, use of which was permitted in certain instances.

The 1963 amendments to Rule 4(e) changed the description of
its coverage363 and its substance. One of the changes in the lan-
guage of the rule confirmed a limitation on federal court authority
by clarifying that a judge could not simply elect to authorize extra-

ized service in federal actions in any mode permitted by the state where the court sits,
allowed service beyond the boundaries of the state when local law would so hold, Rule 4(f)
notwithstanding. See, e.g., Magnaflux Corp. v. Foerster, 223 F. Supp. 552, 555-56 (N.D. Ill.
1963) (decided prior to the relevant 1963 amendments); Berlanti Constr. Co. v. Republic of
Cuba, 190 F. Supp. 126, 128 (S.D.N.Y. 1960).

319 The title of the subdivision from its promulgation to the 1963 amendments was
"Same: Other Service." "Same" followed subdivision (d) of the Rule, captioned "Summons:
Personal Service." The phrase "other service" was also pregnant with possibilities. In partic-
ular, there was the question whether "other service" was distinct from that contemplated by
Rule 4(f).

3O For example, the Rule authorized extraterritorial service where a statute "or an order
of court" so provided. This terminology could conceivably have been read to authorize a
district judge in a complex case to simply decree that, given the circumstances, nationwide
service would be appropriate.

Another ambiguity arose from the nonparallel terminology. At the outset the rule referred
to authorization in a statute or court order, and then the rule required completion of service
in the fashion "prescribed by the statute, rule, or order." Which rule or rules was intended
was not specified. This language was amended in 1963, and the reference to "rule" was
deleted from the federal portion of 4(e), though not the semi-parallel state portion of the
rule.

Rule 4(e) as originally promulgated read:
Whenever a statute of the United States or an order of court provides for service of a
summons, or of a notice, or of an order in lieu of summons upon a party not an
inhabitant of or found within the state, service shall be made under the circum-
stances and in the manner prescribed by the statute, rule, or order.

Text of Rules of Civil Procedure for the District Court of the United States, 1 F.R.D. LXIII,
LXXVI (1941).

3N2 See Fed. R. Civ. P. 4(e)-(f) advisory committee's note (1963); Kaplan, supra note 62, at
619-31.

3" The title of Rule 4(e) now reads: "Same: Service Upon Party Not Inhabitant of or
Found Within State."
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territorial service by the expedient of issuing an order, where no
nationwide service statute applied. Likewise, no discretionary
power resided in the district courts to order substituted service or
nationwide personal service absent a statutory grant of such au-
thority.- 4 Another 1963 amendment closed off any channel for lo-
cal rules to prescribe nationwide service in classes of cases. 6 5

The 1963 amendments to Rule 4(e) expanded options by provid-
ing a "fall-back" authorization to deal with situations in which the
federal statute authorizing service beyond the borders of the state
in which the court sits does not specify any service mechanism.3s6

Rule 4 contains two sets of provisions for service on nonresidents,
differentiated by whether a party seeks to use a federal statute or
rule, or a state enactment, as the basis for such procedure. The
basic intent of these provisions is clear, but the differences in the
structure and terminology of the state and federal provisions of the
Rule have proven to be problematic.

The provisions of Rule 4(e) respecting federally authorized ser-
vice outside the forum are fairly straightforward. Where a statute
or court order authorizes service on a person outside the forum
state, service may be made "under the circumstances and in the
manner prescribed by the statute or order. 3 6

7 If the statute or or-
der makes fto prescription as to the "manner" of service,3 68 then
any manner found in Rule 4 may be used. Nothing in the Rule or
the Advisory Committee's note indicates whether courts should

' See Norris v. Georgia, 522 F.2d 1006, 1009 n.2 (4th Cir. 1975); Banks v. Sheppard, 435
F.2d 1218, 1219 (9th Cir. 1971). This possible construction had not been excluded under the
original version of the rule, which permitted such service where "a statute of the United
States or an order of court provides." See supra note 361. The 1963 amendments inserted
the word "thereunder," to specify that it is only orders implementing authority provided by
statute which may be issued under the rule. See Fed. R. Civ. P. 4(e) advisory committee's
note (1963). Thus Rule 4(e) now reads, in part: "Whenever a statute of the United States or
an order of court thereunder provides for service ... .

"I The original version of Rule 4(e) had spoken of the authorization for service outside
the state when authorized by statute or order but permitted service in such instances as
prescribed in "the statute, rule, or order." See supra note 361. No district is reported to
have enacted local rules on extraterritorial service in reliance on this language. This anom-
aly of draftsmanship was expunged in 1963 by deleting the term "rule" from this phrase.
3" The 1963 amendments adopted the focus of the district where the court is held, rather

than the earlier reference to where service is effected. See Fed. R. Civ. P. 4(e).
367 Id.

"I The term "manner" is nowhere expressly defined, yet is used in several contexts in the
rules. See infra notes 404-07 and accompanying text.
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construe "manner" to mean the persons to be served, as specified
in Rule 4(d), or the mechanical process by which the papers are
delivered to that person or location.6 9

The provisions of Rule 4(e) respecting state authorization for ex-
traterritorial service are not parallel to those pertaining to federal
statutes or orders in three respects. First, the state provisions ex-
plicitly recognize attachment and garnishment statutory schemes
and proceedings as viable bases for extraterritorial service.370 Sec-
ond, a state statute or rule of court can authorize service on non-
residents, whereas Rule 4 recognizes federal court orders but does
not mention local court rules.37 Third, and most important for the
present issues, the state law portion of Rule 4(e) provides simply
that where extraterritorial service is contemplated by such state
law or rule, service "may37 2 . . . be made under the circumstances
and in the manner prescribed in the [state] statute or rule. 373 The
text of Rule 4(e), therefore, does not contain a fall-back provision
parallel to that for federal statutes and orders.

The relationship between Rule 4(d) and 4(e) has not always been
clear. The Advisory Committee note to the 1963 amendments
adopted by reference a statement in a leading treatise that con-
cerned the relationship and suggested that Rule 4(d) is directed to
service within the forum state, whereas Rule 4(e) reaches be-
yond.3 74 Moreover, Rule 4(d) is limited to the modalities of per-

3" See Fed. R. Civ. P. 4 advisory committee's note (1963).

'70 The Advisory Committee found these of "particular interest," and noted that actions

commenced in this fashion are removable and that federal practice previously had not rec-
ognized the possibility of commencing an action on this basis. See Fed. R. Civ. P. 4(e) advi-
sory committee's note (1963).

37 The legislative history of Rule 4(e) does not indicate what was intended by the phrase
"rule of court of the state," although the implication is that statewide court rules are con-
templated, rather than local rules, which can resemble standing orders.

'37 This term is not elucidated in Fed. R. Civ. P. 4(e) advisory committee's note (1963).
See infra notes 409-11 and accompanying text.

3 It appears likely that Rule 4(e) was worded as it is because of the historical fact that
the earliest of state long-arm statutes were typified by nonresident motorist laws that pro-
vide for assertion of jurisdiction over a participant in a traffic incident by delivery of a copy
of the summons and complaint on a state official, typically the chief of a state department
of motor vehicles. These laws characteristically require service on a designee or statutory
representative of a party. The 1963 Advisory Committee's first illustrations of the sorts of
enactments that would be available as a basis for federal jurisdiction included the nonresi-
dent motorist statutes. See Fed. R. Civ. P. 4(e) advisory committee's note (1963).

17' See Fed. R. Civ. P. 4(e) advisory committee's note (1963) ("For the general relation
between subdivisions (d) and (e), see 2 Moore['s Federal Practice ] 4.32.").
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sonal service there enumerated; Rule 4(e) includes personal and
substituted or "nonpersonal" service procedures used upon out-of-
state defendants.37 5 Whatever the general accuracy of this state-
ment, it breaks down when applied to Rule 4(d)(7), the provision
that at that time permitted recourse to state law procedures for
service of process.3 70 The 1963 amendments altered Rule 4(d)(7) to
provide that the law of the state where the trial would be held may
be utilized, rather than the law applicable where the defendant is
served, clearly contemplating instances where the two are different
states.

2. Relationship with Rule 4(c) (2) (C) (i)

The relationship between Rule 4(c)(2)(C)(i), or its direct antece-
dent, Rule 4(d)(7), and the extraterritorial provisions of Rules 4(e)
and 4(f) has also been convoluted. Despite the existence of Rule
4(d)(7), prominent decisions split on whether state statutes and
rules authorizing service beyond the state's borders under the bur-
geoning nonresident motorist and long-arm statutes were effective
to authorize extraterritorial service.37 7 To reach the same result as
the cases permitting use of such state laws as an implied exception
to Rules 4(e) and 4(f),37 8 the Advisory Committee proposed an
amendment in 1963 to authorize invocation of state long-arm
laws. 7 9 The following provision was added to Rule 4(e):

Whenever a statute or rule of court of the state in which the dis-
trict court is held provides ... for service of a summons ... upon

'7 Because Moore's Federal Practice is a loose-leaf service, the pages in the section cited
by the Advisory Committee in this respect are no longer in the volume. The current release
of T 4.32 ("Rel. 67-9/85"), like most of the "paragraphs" in this treatise, is dozens of pages
long. The current release quotes one 12-line segment from the version extant at the time of
the 1963 Advisory Committee's note, which espouses the points noted here, but nothing in
the Advisory Committee's note itself suggests that this passage was the sole or exclusive
reference intended by the Committee.

376 See P. Edmunds, supra note 61.
377 Compare McCoy v. Siler, 205 F.2d 498, 501 (3d Cir.) (Maris., J., concurring) (Rule 4(f)

prohibits extraterritorial service of process), cert. denied, 346 U.S. 872 (1953), with Giffin v.
Ensign, 234 F.2d 307, 311 (3d Cir. 1956) (Rule 4(f) does not address nonresident procedures
authorized by state law).

s71 See, e.g., Deveny v. Rheem Mfg. Co., 319 F.2d 124 (2d Cir. 1963) (upholding service
under a state nonresident motorist law in an action commenced prior to the 1963 amend-
ments under the authority of Rule 4(d)(7)).

379 See Fed. R. Civ. P. 4 advisory committee's note (1963).
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a party not an inhabitant of or found within the state,. . . service
may... be made under the circumstances and in the manner pre-
scribed in the statute or rule. 8 0

A parallel amendment was made to the first sentence of Rule
4(f) to obviate any possibility of a more restrictive interpretation
of that Rule. In place of the former permission for extraterritorial
service "when a statute of the United States so provides," the
drafters inserted the phrase permitting service beyond the territo-
rial limits of the forum state "when authorized by a statute of the
United States or by these rules."3 1 Associated commentary clari-
fies that the intent was to avoid any suggestion that such long-arm
assertions of jurisdiction are flawed.382

Rules 4(e) and 4(f) were reviewed in passing by the United
States Supreme Court shortly after the 1963 amendments.38 3 The
effectiveness of these rules was upheld when used in conjunction
with a state long-arm statute.38 4 The Court drew no distinction be-
cause the suit arose under federal law;38 5 the rules were deemed to
apply.388 A district court opinion, cited with apparent approval by
the Supreme Court 38 had expressly declined to limit the Rules'
application to diversity cases.388 The district court case had also
noted that fears of inconsistency arising from diverging state law
standards for assertion of long-arm jurisdiction were not a barrier
to application of the rules in this context.38 9

18o Fed. R. Civ. P. 4(e).

Fed. R. Civ. P. 4(f).
See id. advisory committee's note (1963).

"' See United States v. First Nat'l City Bank, 379 U.S. 378 (1965). The decision, written
by Justice Douglas, who dissented from the promulgation of the 1963 amendments, upheld
the assertion of jurisdiction in the trial court over aspects of a pending tax proceeding and
maintenance of an injunction while personal jurisdiction over one party was sought.

See id. at 381.
3" The action was brought by the Internal Revenue Service to pursue federal tax liens

relating to "jeopardy assessments of some $19,000,000" against a Uruguayan corporation
with bank accounts in New York. Id. at 379.
3 See id. at 379-81. The Advisory Committee likewise gave no indication that there was

any restriction on the availability of the state court mechanisms in diversity cases. See Fed.
R. Civ. P. 4 advisory committee's note (1963).
387 See United States v. First Nat'l City Bank, 379 U.S. 378, 381 (1965) (citing United

States v. Montreal Trust Co., 35 F.R.D. 216 (S.D.N.Y. 1964)).
388 See United States v. Montreal Trust Co., 35 F.R.D. 216, 220 (S.D.N.Y. 1964) (citing

Metropolitan Sanitary Dist. v. General Elec. Co., 35 F.R.D. 131 (N.D. Ill. 1964)).
"' See id. at 220.
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This first Supreme Court endorsement of the effects of the 1963
amendments proceeded with the confidence that service proce-
dures existed under state law to obtain jurisdiction over a foreign
national. The state code section involved, the basic New York
long-arm statute,390 did not specifically provide for any means of
service, and the Court did not indicate whether it expected state or
federal service mechanisms to govern effectuation of personal
jurisdiction. 91

3. Present Interpretations of Rules 4(e) and 4(f)

If Rule 4(e) is interpreted to permit the assertion of jurisdiction
when the "circumstances" for the assertion of state long-arm no-
tions are present,39 2 and to permit use of federal mail procedures
to accomplish the "manner" of that service, the conflict between
the state-prescribed mechanisms and the federally authorized
mechanisms should prove no barrier. In cases arising under federal
law such a doctrine might appear timid, but so long as the state's
"circumstances" tests comport with due process, it is valid. 33 In
diversity jurisdiction cases, such an approach would appear valid
under Hanna v. Plumer.3 9 4 Whatever the significance of Hanna in
the overall development of the "substance" and "procedure" di-
chotomy, 95 a core aspect of the case was its holding that Rule 4
procedures "would clearly control" if they did not conflict with
state law. 96 Further, the outcome-determinitive test notwithstand-

3" N.Y. Civ. Prac. L. & R. § 302 (McKinney 1986).

391 See United States v. First Nat'l City Bank, 379 U.S. 378, 381 (1965). The district court

opinion cited by the Court, Montreal Trust, had approved the concept of using general state
service procedures under a civil procedure section with no particular relationship to the
long-arm provision. The service procedure discussed was one of the many available for liti-
gation in New York and was cross-referenced by the long-arm jurisdiction section. See Mon-
treal Trust, 35 F.R.D. at 221.

392 Cf. Petroleum Helicopters, Inc. v. Avco Corp., 623 F. Supp. 902, 904-05 (W.D. La.
1985) (state law standards governing amenability of a defendant to jurisdiction in the
forum).

"'3 Such a procedure is used in international banking cases under the Edge Act. See, e.g.,
Monroy v. Citibank, Civ. No. 84-1040 (S.D.N.Y. June 21, 1985) (LEXIS, Genfed library,
Dist file).

3- 380 U.S. 460 (1965); see DeMelo v. Toche Marine, Inc., 711 F.2d 1260, 1264-66 (5th
Cir. 1983); Scott Paper Co. v. Scott's Liquid Gold, 374 F. Supp. 184, 187 (D. Del. 1974).
3,5 See P. Low & J. Jeffries, Federal Courts and the Law of Federal-State Relations 476-

83 (1987).
'" Hanna, 380 U.S. at 465.
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ing,3 97 even where federal procedures directly conflict with state-
prescribed service requirements in specific categories of cases, Rule
4 prevails because of the "housekeeping" nature of the service
rules.39 s

We thus return to the question whether Rule 4 can fairly be con-
strued as intended to permit use of federally specified service pro-
cedures where personal jurisdiction is predicated on satisfaction of
a state long-arm statute.""9 A prominent early decision under the
1983 amendments concluded that mail service is permitted to cross
state lines under Rule 4(c)(2) (C) (ii).400 The court reasoned that
one should not be restrictive in defining permissible service
mechanics when the obvious goal of the 1963 amendments to Rule
4(e) was to expand opportunities for extraterritorial reach in fed-
eral cases.0 1

'" See id. at 465-67 (citing, inter alia, Guaranty Trust Co. v. York, 326 U.S. 99 (1945));
Ragan v. Merchants Transfer & Warehouse Co., 337 U.S. 530 (1949).

"' See Hanna, 380 U.S. at 473-74; see also Nichols v. Surgitool, Inc., 419 F. Supp. 58, 64

(W.D.N.Y. 1976) (jurisdiction over nonresident corporation under state long-arm statute in
diversity case; compliance with Rule 4 service procedures obviated any need to consider
whether steps taken were appropriate under state law); Seven Provinces Ins. Co. v. Com-
merce & Indus. Ins. Co., 306 F. Supp. 259, 265 (W.D. Mo. 1969) (combining jurisdictional
basis in state "minimum contacts" rule with service provisions of Rule 4(d)(3)). See gener-
ally Heritage House Frame & Moulding Co. v. Boyce Highlands Furniture Co., 88 F.R.D.
172 (E.D.N.Y. 1980) (federal procedures for authorizing process servers, in action where the
state long-arm statute was satisfied).

311 See Union Carbide Corp. v. McKeown Transp. Corp., No. 84 Civ. 3716 (S.D.N.Y. June
21, 1985) (LEXIS, Genfed library, Dist file) (noting that while Hanna would allow federal
rules overriding inconsistent state service provisions, the intention of the drafters of Rules
4(e) and (f) was expressly to invoke state law only in certain instances).

400 See Boggs v. Darr, 103 F.R.D. 526 (D. Kan. 1984).
"I See id. at 528. The decision starts from the premise that Rule 4 clearly provides for

federal use of state long-arm statutes as the basis of jurisdiction over out-of-state defend-
ants. The provisions respecting the methods of service are described as ambiguous. The
opinion abstracts the 1963 amendments to their most general theme: a focus on "geography"
in the reach of process rather than mechanics. The only other argument advanced is that
the use of the word "may" in the Rule's reference to the "manner" of service prescribed
under state law is nonrestrictive, by implication authorizing other federally prescribed
mechanics to be employed as well. See id.

Other courts also have come to this conclusion. One district court found that the interpre-
tation "certainly has merit" but was precluded by pre-Rule 4(c) authority from adopting it.
See Union Carbide Corp. v. McKeown Transp. Corp., Civ. No. 84-3716 (S.D.N.Y. June 21,
1985) (LEXIS, Genfed library, Dist file). In some instances there has been no discussion of
the matter; it is simply evident that no defect was perceived when mail service was sent
across state lines. See Gear, Inc. v. L.A. Gear California, Inc., 637 F. Supp. 1323, 1326
(S.D.N.Y. 1986); Stranahan Gear Co. v. NL Indus., Inc., 102 F.R.D. 250, 251 (E.D. Pa. 1984).
In other decisions, where an issue was made of the validity of the interstate mail service,
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Given the evolution of Rules 4(e) and (f), however, it seems
doubtful that the rationale for interstate service, however desira-
ble, can be sustained. Instead, the history and terms of the rules
suggest that Rule 4(f) limits service of process in the federal courts
to the districts within the state where the federal court sits. The
only exceptions are where "these rules" provide for service outside
the forum state and certain instances of permitted "bulge" service
for added parties,0 2 a circumstance not encompassing normal ser-
vice of the summons and complaint in the first instance.0 3 The
only permission granted by "these rules," the analysis continues, is
that contemplated in Rule 4(e), which restricts the court to the
manner of service authorized to effect service in the forum state
under its long-arm law.

The natural interpretation of service "in the manner prescribed"
would construe the term to refer to whatever service mechanisms
the forum state's courts would have available in a case brought
under the long-arm law.40 4 One could argue, however, that the

"no justification" was found for invalidating service. See United States v. Union Indem. Ins.
Co., 109 F.R.D. 153, 155 (E.D.N.Y. 1986).

Other theories may also be advanced. One approach, nowhere found in the literature,
would be to argue that because Rule 4(c) is not bound by the delivery restrictions of Rule
4(d), it may authorize service anywhere. The lack of specificity in 4(c)(2)(C)(ii) as to where
mail is to be directed supports this thought. In addition, it may be significant that under
Rule 4(c) either a plaintiff or his counsel can serve process, which certainly places the mail
procedure on a different footing than traditional service modalities. Finally, the overriding
importance of the acknowledgment as the point at which service is accomplished could sug-
gest that a defendant is in effect serving himself by signing it.

The entire issue is often avoided or ignored. See, e.g., In re Alexander Grant & Co. Litig.,
110 F.R.D. 544, 545 (S.D. Fla. 1986); Kuehl v. Gasway Corp., 109 F.R.D. 657, 661 (E.D. Wis.
1986); Epstein v. Wilder, 596 F. Supp. 793, 796 (N.D. m. 1984).

'02 See Fed. R. Civ. P. 4(f).
403 It is not always recognized that "bulge" service is limited to accommodation situa-

tions. See, e.g., Fogelman v. ARAMCO, 623 F. Supp. 908, 910 (W.D. La. 1985) (implying
that mail service under Rule 4(c)(2)(C)(ii) may generally extend beyond the borders of the
forum state by 100 miles). The situations allowing such service are essentially those in which
a party is added in third-party practice or by expansion of the case under Rule 19. In these
situations the action already exists in one locus, and the rules accommodate the interest of
the court system in avoiding a proliferation of filings by permitting new parties to be added
and served if they are within 100 miles of the place where the action was brought. This
results in the anomaly that mail service across state lines is not permitted as respects the
original defendant but may be used by that defendant in bringing in a third-party in a
neighboring border town of another state, and that any party may use it to add parties
pursuant to Rule 19.

4 The Advisory Committee's note to Rule 4(e) speaks of allowing "resort . . . to the
procedures provided by State law for effecting service on nonresident parties." See Fed. R.
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manner of service includes such things as delivery to the abode of
the defendant or, as some states permit, to the defendant's regular
place of business. Thus the plaintiff could comply with the "man-
ner" of delivery contemplated by state law by delivering to the
place specified and could make such a delivery by mail. This read-
ing of "manner" seems strained: the most recent use of the term in
Rule 4 equates it with the personal service requirements spelled
out in Rules 4(d)(1) and 4(d)(3). 0 5

A fair reading of most service sections dealing with delivery
would require that a person do the delivery; how else could one
make sense of requirements such as leaving the papers with a per-
son of suitable age and discretion on the premises? More telling is
the disparity between the federal authorization provision and the
state authorization provision.46 The failure to acknowledge ex-
pressly an option to "fill-in" with federal procedures where state
law leaves a void 07 supports the conclusion that the rule was in-
tended to direct a plaintiff to use whatever procedures the state
had, and not those of Rule 4.40s

A broad reading of Rule 4(e) could also be supported by the ar-
gument that the word "may" in the 1963 amendments means that
the manner prescribed by state law is one set of avenues open to a

Civ. P. 4(e) advisory committee's note (1963); see also United Indus. Corp. v. Nuclear Corp.,
237 F. Supp. 971, 981 (D. Del. 1964) ("manner" means the the physical steps by which
federally authorized service can be made).

10 See the last sentence of Fed. R. Civ. P. 4(c)(2)(C)(ii), which refers to service "in the
manner prescribed by subdivision (d)(1) or (d)(3)."

406 See supra text accompanying notes 367-73.
407 There will be a void in many state regimes if the rule is taken literally, because of the

bifurcation in many states between long-arm statutes specifying the jurisdictional contacts
or other bases for assertion of power over the nonresident and the service of process provi-
sions. The legislative history of the 1963 amendments reveals that the purpose of the lan-
guage in Rule 4(e) was to take advantage of long-arm rules. Thus construed, Rule 4(e) pro-
vides simply that when extraterritorial jurisdiction is permitted under a state long-arm
provision, "service may. . . be made under the circumstances and in the manner prescribed
in the statute or rule." Because several of the state long-arm statutes do not have service
provisions within them, there would be no mechanism by which a federal court could effect
service. An attempt to read Rule 4(e) as referring to the service section (in whatever loca-
tion it is given) would obviate this problem, but only through the disingenuous means of
deeming all necessary portions of state codes and rules to be a single long-arm/service provi-
sion or by ignoring the fact that the amendment was directed to the jurisdictional basis in
the first place.

408 See Fed. R. Civ. P. 4(d) advisory committee's note (1963) (precise procedural
references).
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plaintiff, and the options provided in Rule 4 are another.40 9 Be-
cause Rule 4(e) is an exception to generally state-bound service
procedures, 410 however, it is inappropriate to use this view of
"may" as suggesting that other unspecified options are also
permitted.1

The interpretations of Rules 4(e) and 4(f) affect service of pro-
cess by mail in a second way: they could indicate how state mail
procedures interact with federal mail service. In more than thirty
states" 2 extraterritorial mail service is permitted in state court ac-
tions. None of the numerous decisions touching upon the territo-
rial reach of mail service has fully analyzed attempted federal mail
service against the backdrop of state law permitting some form of
mail service.41" The few cases to consider existing state service by
mail authorizations considered the question whether the service
steps completed by the plaintiff met the state's prescribed pro-
cess.414 Not one considered whether compliance with the federal
mail service provisions in Rule 4(c)(2)(C)(ii) should be held to be
in the "manner" prescribed by the state extraterritorial service
law. It does not require a distorted construction of the term "man-
ner" to conclude that where mail is a service mechanism allowed
by a state, in any form, federal mail is within that manner and
hence is available where the state's long-arm statute would be sat-
isfied. The liberality with which "substantial compliance" with

409 See Boggs v. Darr, 103 F.R.D. 526, 528 (D. Kan. 1984).
410 See Fed. R. Civ. P. 4(f).
411 But see McDougald v. Jenson, 786 F.2d 1465, 1487 (11th Cir.) (holding that the phrase

in Rule 4(e), "may... be . . . made in the manner prescribed by the [state] statute or
rule," is "only permissive" and upholding service using attempted interstate mail followed
by personal service not in compliance with state law), cert. denied, 107 S. Ct. 207 (1986).
The majority view is that "may" means that this is the "only" permitted means of service.
See, e.g., Reno Distribs. v. West Texas Oil Field Equip., 105 F.R.D. 511, 513 (D. Kan. 1985).

412 See supra notes 298-303 and accompanying text.
411 A number of decisions construing Rule 4(e) conclude that state service procedures are

the only mechanisms available where state long-arm statutes provide the basis for personal
jurisdiction. See Grosser v. Commodity Exch., Inc., 639 F. Supp. 1293, 1315-16 (S.D.N.Y.
1986); Fogelman v. ARAMCO, 623 F. Supp. 908, 910 (W.D. La. 1985); Padovani v.
Spectacor, Inc., 112 F.R.D. 1, 2 (D. Del. 1985); Catalyst Energy Dev. Corp. v. Iron Mountain
Mines, Inc., 108 F.R.D. 427, 428 (S.D.N.Y. 1985); Daley v. ALIA, 105 F.R.D. 87, 89
(E.D.N.Y. 1985); Epstein v. Wilder, 596 F. Supp. 793, 796-97 (N.D. Ill. 1984); San Miguel &
Compania, Inc. v. International Harvester Export Co., 98 F.R.D. 572, 573 (D.P.R. 1983);
William B. May Co. v. Hyatt, 98 F.R.D. 569, 570 (S.D.N.Y. 1983).

44 See Piercey v. Miami Valley Ready-Mixed Pension Plan, 110 F.R.D. 294 (S.D. Ohio
1986).

[Vol. 73:11831256



Service of Process

state mail provisions is tested supports this conclusion. 15

Indeed, because Rule 4(c)(2)(C)(ii) requires more definitive ac-
knowledgment than almost all of these state mail procedures, the
federal procedure is a safer system, with greater circumstantial as-
surances that delivery is achieved. Thus, although no explicit rec-
ognition has yet occurred, interstate federal mail service should be
available in any state with a mail service provision so long as the
statutory circumstances for assertion of long-arm personal jurisdic-
tion and due process are met. This analysis applies to any state
with a regularly available long-arm mail provision.

Arguably, extraterritorial mail service should also be available in
those jurisdictions where mail can be used upon special order of
the court.416 Because local rules of court are for many purposes
viewed as the equivalent of standing court orders,417 Rule 4(c)
could serve as a standing federal court order sufficient to activate
the state extraterritorial service authorizations for service by mail.
Thus, even without further amendment, Rule 4(c)(2)(C)(ii) should
be construed to allow extraterritorial service by mail in any federal
court action brought in a state with any form of mail service appli-
cable in like circumstances in state litigation.

D. Theory and an Amendment for Interstate Service by Mail

There remains, however, the problem of rationalizing interstate
service by mail where the forum state's mail service authorization
does not provide an easy analogy. The arguments in favor of inter-
state mail service may correctly include that Rule 4(e) was
amended in 1963 primarily to permit the federal court system to
use state long-arm statutes to assert jurisdiction over nonresidents.
The general concept of the revision of Rule 4(e) was to permit as-
sertion of jurisdiction by the federal courts in cases where the state
statutes, which had become numerous and relatively similar, con-
templated it. 418 This goal is frustrated if the available service
mechanisms are restricted to those prescribed in the state

415 See, e.g., Piercey, 110 F.R.D. at 296 (deeming deviations from prescribed state mail
procedure insufficient to vitiate service).

426 See, e.g., N.Y. Civ. Prac. L. & R. § 308(5) (McKinney 1986).
417 See Merz v. Hemmerle, 90 F.R.D. 566, 568 n.4 (E.D.N.Y. 1981).
4" See supra notes 362-64, 379-89 and accompanying text.
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statutes. 19

Although the state-bound outcome of many decisions on the geo-
graphical reach of federal mail service appears to be a well-
founded interpretation of present Rule 4, this broad brush ap-
proach fails to distinguish between the doctrine of minimum-con-
tacts personal jurisdiction on the one side and that of adequate
notice on the other. Notice by mail can be fully adequate and is
measured by content-oriented standards of clarity, completeness,
opportunity to be heard, and general impact. The central concern
of the state long-arm laws for assuring the presence of a basis for
assertion of personal jurisdiction can be addressed by limiting in-
terstate mail service to situations where the circumstances contem-
plated in a state long-arm law are present, as well as by applying
constitutional scrutiny to the fairness of imposing an obligation to
defend in the forum.

There is, therefore, a powerful rationale for seeking a Rule 4(e)
authorization for the use of federally specified service procedures
to effect notice to defendants reached under state long-arm juris-
dictional principles. Because the effort to reach that construction
under the present wording of the rule is strained, the patchwork
that is Rule 4 should be amended so as expressly to permit service
using federal rule procedures beyond a state's boundaries. A clari-
fying amendment could take a fairly simple form.420

In sum, the central function of a typical modern long-arm stat-
ute is dealing with the legitimacy or basis for assertion of personal

419 This frustration can reach the level of a "Catch 22" in some situations. See Pittsburgh

Terminal Corp. v. Mid Allegheny Corp., 110 F.R.D. 4, 8 (S.D.W. Va. 1985) (plaintiff who
attempted service by mail pursuant to Rule 4(c)(2)(C)(ii) is precluded from serving process
under Rule 4(d)(1) and so "may never obtain effective service"). This case discussed the
interplay of the mandatory abort feature of Rule 4(c)(2)(C)(ii) and the long-arm interpreta-
tion mandating state service procedures. Where service of process is unsuccessfully at-
tempted by mail in the first instance, recourse to a state service statute, including the long
arm, may be barred, leaving a plaintiff with no basis for extraterritorial service in an action
where both due process and the state long-arm statute could well be satisfied.

420 Fed. R. Civ. P. 4(e) could be amended to read (proposed amendments in italics):
(e) Summons: Service Upon Party Not Inhabitant of or Found Within State ....
Whenever a statute or rule of court of the state in which the district court is held
provides (1) for service of a summons, or of a notice, or of an order in lieu of sum-
mons upon a party not an inhabitant of or found within the state,. . . service may in
either case be made under the circumstances prescribed in the state statute or rule
and may be effected in the manner prescribed in the state statute or rule or in any
manner permitted by these rules.
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jurisdiction. An amendment along the lines proposed here would
implement the goals of both the 1963 and the 1983 amendments to
Rule 4. Such an amendment would harmonize several elements:
the defendant would be protected by the existence of a statutory
and constitutional basis for the assertion of personal jurisdiction;
the interests of comity would be respected by a system that calls
for assertion of federal court jurisdiction over nonresidents only in
instances where the state court of the forum would also have such
power; and the federal goal of parity in extraterritorial reach would
be assured. Allowing federal mail service under Rule 4(c)(2)(C)(ii)
regardless of the procedures of state extraterritorial service re-
spects all these goals and integrates them with the efficient and
inexpensive procedures contemplated in the 1983 amendments.

IV. THE STATUTE OF LIMITATIONS DEBACLE

"A policy so important to our federalism must be kept free from
entanglements with analytical or terminological niceties.4 21

A. Introduction

The statute of limitations governing a federal civil action may be
a state provision (where state law supplies the rule of decision on
the merits), 22 an express federal statute (in actions arising under
federal law), or a period implied by analogy from the state law ap-
plicable to similar causes of action.423 While these matters are not

41" Guaranty Trust Co. v. York, 326 U.S. 99, 110 (1945) (referring to the need to avoid

differing results depending on whether a federal or state forum "a block away" is selected
by a plaintiff, and applying Erie R.R. v. Tompkins, 304 U.S. 64 (1938), in assessing applica-
bility of a state statute of limitation in a diversity action).
412 See Guaranty Trust, 326 U.S. at 112.
423 While certain commonly litigated federal statutes were enacted without a prescribed

period of limitation, e.g., 42 U.S.C. § 1983 (1982) (a civil rights law), where Congress has
specified a period of limitation that provision will be applied, even if the plaintiff com-
mences the action in a state court. See Burnett v. New York Cent. R.R., 380 U.S. 424, 434-
35 (1965).

Unfortunately, a host of federal statutes lack limitation provisions, making common the
recourse to state law analogies. See Board of Regents v. Tomanio, 446 U.S. 478, 483 (1980)
(under 42 U.S.C. § 1983); see also International Union, United Auto., Aerospace & Agricul-
tural Implement Workers v. Hoosier Cardinal Corp., 383 U.S. 696 (1966) (suit under
§ 301 of Labor Management Relations Act (codified at 29 U.S.C. § 185 (1982))). See gener-
ally Note, 61 Notre Dame L. Rev. 440, 441-42 (1986) (collecting early cases applying this
notion, under the Rules of Decision Act, 28 U.S.C. § 1652 (1982), and general law).
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free from difficulties of their own,4 24 our focus is on the service of
process mechanism as it relates to limitations problems. For that
purpose, the key issue is not the length of the period or which of
several plausible periods should apply, but what steps must be
taken by a would-be plaintiff prior to expiration of the applicable
period. The question concerns when an action is deemed "com-
menced" for purposes of ending the running of a limitations
period.

Commencement of a lawsuit within the applicable statute of lim-
itations period generally avoids dismissal for untimeliness. Rule 3
provides that an action is deemed commenced when the complaint
is filed with the court.425 This provision is interpreted to mean
that, in an action arising under federal law, a plaintiff makes
timely commencement by filing the complaint with the clerk of

Where there are competing state laws, the forum state's borrowing statute will apply. See
Grosser v. Commodity Exch., Inc., 639 F. Supp. 1293, 1299-1300 (S.D.N.Y. 1986) (considera-
tion of New Jersey and Illinois statutes of limitations under the New York "borrowing"
provisions).

424 Two main difficulties have arisen. First, and most apparent, the nature of federal leg-

islation is such that difficulties may occur in locating state law analogies that present reme-
dies for the same causes of action. The paradigm instance of this problem existed with re-
spect to many federal civil rights statutes. Because no limitations period is included in these
acts, federal courts on a state-by-state basis had to determine what form of action the forum
state's law would provide as a remedy for the gravamen of the action before it. This led not
only to state-to-state differences in the limitations periods for this federal cause of action,
but also to the possibility that within any given state the federal court might find that one
federal civil rights action was limited by a different period than another if the facts sounded
in different subject areas. These difficulties are recounted and an effort at solution essayed
in Wilson v. Garcia, 471 U.S. 261 (1985).

The second area of difficulty arises because the borrowing procedure is neither blind nor
neutral: built into the process is a review, once a candidate state limitation provision has
been identified, to assure that the state period comports with prevailing federal policies
giving rise to the federal right of action itself. In general this means that a precipitously
short state period that might frustrate the remedial goals of the federal statutory scheme
may be considered inconsistent with achieving the federal ends, and may be disregarded.
See id. at 276-79; Burnett v. Grattan, 468 U.S. 42, 53-55 (1984); Runyon v. McCrary, 427
U.S. 160, 180-82 (1976); International Union, United Auto., Aerospace & Agricultural Imple-
ment Workers v. Hoosier Cardinal Corp., 383 U.S. 696, 703-05 (1966); Chattanooga Foundry
& Pipe Works v. City of Atlanta, 203 U.S. 390, 397-98 (1906); McClaine v. Rankin, 197 U.S.
154, 158 (1905); Campbell v. Haverhill, 155 U.S. 610, 617 (1895).

Where federal policies predominate, the Supreme Court has drawn analogy to cognate
federal statutes rather than state law as the source of a limitation period. See DelCostello v.
International Bhd. of Teamsters, 462 U.S. 151, 161-62 (1983).

422 See also Metropolitan Paving Co. v. International Union of Operating Eng'rs, 439 F.2d
300, 306 (10th Cir. 1971) (filing tolls statute of limitations).
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court prior to expiration of the statutory period, even if the puta-
tive defendant does not receive service of the complaint or any
other form of notice until after the period expires. " 6 In actions
arising under federal law, the determination of when service is
complete impinges upon the limitation issues only to the extent
that the limitations period, tolled by the filing of the complaint,
may be restarted if a procedural dismissal of the action ensues
under Rule 4(j) for failure to complete service diligently within the
120-day period provided. 42 7

426 See id.; Ellenbogen v. Rider Maintenance Corp., 794 F.2d 768, 770-71 (2d Cir. 1986).
The logic for this result is far from compelling. In a normal case, where the putative defend-
ant is not unknown, in hiding, or otherwise difficult to reach, the purposes of limitations
periods would suggest that service should be completed upon the defendant within the stat-
utory period. These goals include the avoidance of staleness in claims, see Burnett v. New
York Cent. R.R., 380 U.S. 424, 428 (1965), and some assurance of the opportunity for a
defendant to preserve evidence and leads to witnesses. See Order of R.R. Telegraphers v.
Railway Express Agency, 321 U.S. 342, 348-49 (1944).

Mere filing with the clerk of the federal court accomplishes none of these purposes: no
rule requires the clerk to give notice to defendants of the filing of a complaint. See Fed. R.
Civ. P. 77(d). Nor is it plausible today to think that the act of filing, which is public in the
sense that the records are open to inspection, see Fed. R. Civ. P. 79, is calculated to bring
notice to a defendant; the sheer volume of filings in an average district obscures the individ-
ual case. See Reports of the Proceedings of the Judicial Conference of the United States,
supra note 2, at 280 (1985) (273,670 civil case filings in the 95 federal districts in one year,
or an average of 2,881 new cases docketed each year in each district). Finally, while legal
newspapers often carry notices of impending defaults and other judgments and orders,
newly filed complaints are not generally reported.
'27 Rule 4() provides:

If a service of the summons and complaint is not made upon a defendant within 120
days after the filing of the complaint and the party on whose behalf such service was
required cannot show good cause why such service was not made within that period,
the action shall be dismissed as to that defendant without prejudice upon the court's
own initiative with notice to such party or upon motion.

See also Boykin v. Commerce Union Bank, 109 F.R.D. 344, 347-49 (W. D. Tenn. 1986)
(action to be dismissed under Rule 4(j) if service was completed after 120-day period even if
defendant was not prejudiced by delay); Burks v. Griffith, 100 F.R.D. 491 (N.D.N.Y. 1984)
(action dismissed under Rule 4(j) and subsequent filing barred by statute of limitations).

Rule 4(j), effective in 1982, for the first time in the modern procedural rules sets a dead-
line for completion of service of process. This provision is not in itself a limitation provision;
a plaintiff who runs afoul of its deadline is normally free to refile the complaint. See
Changes in Federal Summons Service, supra note 145, at 128. Thus only if a true statute of
limitations barrier has arisen will refiling be barred.

Rule 4(j) to some extent vindicates the wisdom of the Supreme Court's construction of
Rule 3, precisely because of this relationship with underlying limitations provisions. While
filing tolls the running of the statute of limitations, raising the specter that a plaintiff can
postpone bringing notice to a defendant for a much longer time than the statute contem-
plated, Rule 4(]) will set the clock running again after 120 days upon dismissal of the action
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Where state law controls the merits, the federal court must ap-
ply a state statute of limitations.428 The court will look to the law
of the state where it sits, 429 including the state's choice of law and
"borrowing" statutes.43 0 More recently the Supreme Court has held
that a state's tolling rules are also to be applied,431 as "an integral
part of the several policies served by the statute of limitations. "432

The value judgment as to 'when the interest in protecting valid
claims is outweighed by the policy prohibiting prosecution of stale
ones is commonly set forth in state law accompanied by rules gov-
erning application, tolling, and revival.433

Thus, while Rule 4 governs service of process for all federal civil
litigation, 34 in actions where state law supplies the rule of decision
the federal court must look to state law in determining whether a
plaintiff has taken such service of process steps as to have com-
menced his action in timely fashion.4 38 Exceptions to this rule ap-

if service has not been completed.
428 See Guaranty Trust Co. v. York, 326 U.S. 99, 110 (1945); Cook v. G.D. Searle & Co.,

759 F.2d 800, 802-03 (10th Cir. 1985); Ellis v. Great Southwestern Corp., 646 F.2d 1099,
1103 (5th Cir. 1981); Edelson v. Soricelli, 610 F.2d 131, 134 (3rd Cir. 1979); Atkins v.
Schmutz Mfg. Co., 435 F.2d 527, 528-29 (4th Cir. 1970), cert. denied, 402 U.S. 932 (1971).

129 E.g., Hollander v. Brezenoff, 787 F.2d 834, 837 (2d Cir. 1986).
"30 See Cope v. Anderson, 331 U.S. 461, 463-64 (1947); Ellis v. Great Southwestern Corp.,

646 F.2d 1099, 1103 (5th Cir. 1981).
4'3 See Walker v. Armco Steel Corp., 446 U.S. 740, 753 (1980), reaffirming Ragan v.

Merchants Transfer & Warehouse Co., 337 U.S. 530 (1949). The Walker opinion said:
There is simply no reason why, in the absence of a controlling federal rule, an action
based on state law which concededly would be barred in the state courts by the state
statute of limitations should proceed through litigation to judgment in federal court
solely because of the fortuity that there is diversity of citizenship between the liti-
gants. The policies underlying diversity jurisdiction do not support such a distinction
between state and federal plaintiffs ....

Walker, 446 U.S. at 753.
'32 Id. at 751.
13 See Board of Regents v. Tomanio, 446 U.S. 478, 485 (1980) ("Any period of limitation

...is understood fully only in the context of the various circumstances that suspend it
from running against a particular cause of action." (quoting Johnson v. Railway Express
Agency, 421 U.S. 454, 463 (1975))).

4 See Hanna v. Plumer, 380 U.S. 460, 473-74 (1965) (plaintiff may serve process in a
manner specifically provided by the Federal Rules even if state law mandates a contrary
method of service); McCoid, Hanna v. Plumer. The Erie Doctrine Changes Shape, 51 Va. L.
Rev. 884, 886 (1965).
', See Walker v. Armco Steel Corp., 446 U.S. 740, 751-52 (1980); see also Board of Re-

gents v. Tomanio, 446 U.S. 478, 487 (1980) (the federal court is obligated in civil rights
actions under 42 U.S.C. § 1983 to apply the forum state's statute of limitations and its
tolling rules); Vest v. Bossard, 700 F.2d 600, 607 (10th Cir. 1983) (applying state tolling rules
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ply in two circumstances:" 6 where there is a direct conflict with a
federal rule of civil procedure,3 7 and where an overriding federal
policy militates for a result contrary to that flowing from the state
procedure.438 A majority of states require personal service prior to
expiration of the limitations period for a plaintiff to achieve timely
commencement of an action.439 Only a few states have statutes in-
dicating adoption of the federal concept that mere filing within the
statutory period suffices.440

When state law controls, therefore, it becomes of some signifi-
cance to determine when service is completed. For most modes of
service other than mail, that issue presents little difficulty. 441 The

in federal civil rights action); Note, Erie Doctrine, 50 Tex. L. Rev. 162, 166 (1971)
("[c]ommon sense seems to dictate. . . that adoption of state limitations includes adoption
of that state's incidental rules of. . .tolling"); cf. Ragan v. Merchants Transfer and Ware-
house Co., 337 U.S. 530, 533 (1949) (Erie doctrine requires application of state "service of
process" rules defining commencement of action for purposes of tolling the statute of
limitations).
41' See Cook v. G.D. Searle & Co., 759 F.2d 800, 803 (10th Cir. 1985).
417 See Walker v. Armco Steel Corp., 446 U.S. 740, 749 (1980) (noting that under Hanna

v. Plumer, 380 U.S. 460 (1965), a Federal Rule provision will govern a state rule in direct
conflict with it, at least on service of process issues).

I One possible basis for this exception is Byrd v. Blue Ridge Rural Elec. Coop., 356 U.S.
525, 537-38 (1958) (imposing affirmative federal policy of having jury determination of fac-
tual questions). Whatever the current vitality of this case on its specific issues, the general
concern for overriding federal policies is felt in the selection of state law tolling principles.
See Ohio v. Peterson, Lowry, Rall, Barber & Ross, 651 F.2d 687, 691-92 (10th Cir.), cert.
denied, 454 U.S. 895 (1981). This court held that under the Securities Exchange Act of 1934,
which contains no tolling provison, tolling doctrines from the federal common law would be
applied to assure consistency with the purposes of the statutory system. See id.
43 See, e.g., Morse v. Elmira Country Club, 752 F.2d 35 (2d Cir. 1984) (discussing this

requirement in New York).
M See, e.g., Mont. R. Civ. P. 3; Nev. R. Civ. P. 3; R.I. R. Civ. P. 3; Wash. Rev. Code Ann.

§ 4.16.170 (West Supp. 1987); W. Va. R. Civ. P. 3.
At least one hybrid approach, however, requires personal service, but filing tolls the stat-

ute of limitations for sixty days, effectively enlarging the statutory period. See, e.g., Zarcone
v. Condie, 62 F.R.D. 563, 568 (S.D.N.Y. 1974) (discussing N.Y. Civ. Prac. L. & R. § 203(b) (5)
(McKinney Supp. 1987)). The doctrine also has been applied in federal diversity cases aris-
ing in New York. See Morse, 752 F.2d at 35, 37; cf. S.D. Codified Laws Ann. § 15-2-31
(1984) (60-day extension triggered by delivery of summons to officer).
"' For example, service by personal delivery by an authorized process server is normally

complete at the moment the summons and complaint are handed to a defendant (or another
authorized recipient on defendant's behalf), with a proof of service (typically a return form
sworn by the server) filed later. See, e.g., Cal. Civ. Proc. Code § 415.10 (West Supp. 1987);
Idaho R. Civ. P. 4(e)(2); N.C. R. Civ. P. 4(j)(2); S.C. R. Civ. P. 4(d)(8). For some of the less
common forms of service, the point at which service is complete may be defined by statute.
See, e.g., Cal. Civ. Proc. Code § 415.30(c) (West 1973) (defining by cross-reference the com-
pletion date for service of process by publication); Idaho R. Civ. P. 4(e)(2) (service by publi-
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structure of Rule 4 today, however, is built around an ambiguity
on this central question, one that threatens to undermine not only
this rule but also adherence to rule-based procedures.

B. The Effective Date of Mail Service

An obvious statute of limitations problem stared the drafters of
the present Rule in the face: what is the result when the limita-
tions period expires during the course of attempted mail service?
Several scenarios are possible, including situations where the stat-
ute expires: after posting but before the defendant receives the
complaint in the mail;442 after delivery to defendant's abode but
before it is opened and read; after defendant receives the com-
plaint by mail but before he actually acknowledges it; after defend-
ant receives the complaint but before the maximum time allowed
to a defendant to acknowledge such receipt; or after defendant re-
ceives the complaint and acknowledges it but before an answer to
the complaint is served.

The California mail service rule, the principal model for the fed-
eral rule, defines the point of completion as the date on which the
acknowledgment form is executed by the defendant.443 While the
drafters of the federal mail service procedures adapted several as-
pects of the California code, the definition of when service is com-
plete was omitted, inexplicably, one is tempted to say. Some ap-
preciation of the evolution of the drafts of Rule 4 on mail service is
necessary, however, to inform such a judgment.

When the certified mail/default draft was interdicted by Con-

cation complete on date of last publication); N.C. Gen. Stat. § 1-105(2) (1983) (service on
nonresident motorists).

State mail procedures are sometimes attended by definitions of the completion date. See,
e.g., Pa. R. Civ. P. 403(1) (service complete 15 days after mail is sent, if not returned in the
interim); Or. R. Civ. P. 7(D)(2)(d) (service complete three days after mailing in the state,
seven days for out-of-state parties).

42 The closest analogy would seem to be the circumstance of a claim arising under federal
law where, under Rule 3, filing with the court is sufficient to commence the action for limi-
tations purposes. When a plaintiff in such an action mails the complaint to the clerk of the
court before the statute has run, but it arrives after the limitation period expires, the action
has not been timely commenced. See Leggett v. Strickland, 640 F.2d 774, 775 (5th Cir.
1981); Boykin v. Commerce Union Bank, 109 F.R.D. 344, 348-49 (W.D. Tenn. 1986); see also
Madden v. Cleland, 105 F.R.D. 520, 524-25 (N.D. Ga. 1985) (invalidating a local rule the
effect of which was to define the date of mailing as the service date in computing time to
answer when service is made by mail under Rule 4(c)).

"' See Cal. Civ. Proc. Code § 415.30(b)-(c) (West 1973).
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gress,4 " it was replaced with a "lesser" form of mail (i.e., regular
first-class mail, with weaker circumstantial guarantees of delivery
due to the absence of a paper trail of attempted delivery, delivery,
and receipt), and the consequences of ignored mail service were
moderated (the right of a plaintiff to seek an immediate default
upon nonresponse to the mailing was eliminated). These changes
imply that completion of the acknowledgment form was intended
to be the operative event in completing service, as is expressly the
law in California.

Another change of significance was the mandatory shift to per-
sonal service after failure of mail service, and its accompanying
provision for recoupment of costs. 445 As passed by Congress, Rule 4
requires the defendant to return the acknowledgment form within
twenty days. If a plaintiff does not receive the form in that period,
he must effect personal service under the federal rule. The provi-
sion is a clear statement that service without a signed acknowledg-
ment is not complete. The rule further provides for a recoupment
of the costs of personal service for an unjustified 446 failure to ac-
knowledge receipt. The provision creates a very modest cost trans-
fer provision, imposing costs that will rarely exceed $300,447 and
denies the plaintiff a default. The specification of this very limited

4, See supra notes 145-52 and accompanying text.
41 Ironically, this is one feature of the rule that is not parallel with the California model.

Under the California code, if the acknowledgment form is not timely returned, the sender
may elect to use any service procedure in the Code's service chapter and recoup the expense
thereof. See Cal. Civ. Proc. Code § 415.30(d) (West 1973). The code section involved does
not indicate that the attempted mail service is voided after 20 days. It simply permits a
plaintiff to have a reimbursed option after that period of time. See id. The congressionally
drafted Rule 4 appears to misread this provision as invalidating the mail attempt after 20
days and as mandating a shift to personal service.
4,6 Fed. R. Civ. P. 4(c)(2)(D) calls for the transfer of such service costs to the defendant

who has not responded by returning the acknowledgment form within 20 days "[u]nless
good cause is shown for not doing so." The implications of this term are ambiguous. In some
cases, there has been no evidence that the papers reached a putative defendant, and recoup-
ment of the subsequent personal service costs has been denied. See, e.g., Reno Distribs. v.
West Texas Oil Field Equip., 105 F.R.D. 511 (D. Kan. 1985).

It remains to be seen whether this subdivision of the rule creates a scienter requirement,
allowing denial of costs where a defendant has good reason for declining to return the forms.
The transfer mechanism appears similar to the cost-transfer sanctions of Rule 37(a)(4),
which provide for automatic imposition of costs on discovery motions, unless the court finds
that the recalcitrance was "substantially justified" or that an award of expenses is rendered
"unjust" by "other circumstances."
,7 See Sally Beauty Co. v. Nexxus Prods. Co., 578 F. Supp. 178 (N.D. Ill. 1984).
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remedy to a plaintiff seems to imply that an aborted mail attempt
will be deemed to have no fundamental significance for the viabil-
ity of a claim.

In the absence of an express statement, however, there is room
to doubt whether a plaintiff has avoided the statute of limitations
by arranging for mail delivery, only to be met by nonresponse from
the defendant. In the first appellate case to deal expressly with
this situation under the present rule, a visiting judge, writing for a
panel of the United States Court of Appeals for the Second Circuit
in Morse v. Elmira Country Club,448 responded to hard facts with
a fanciful interpretation of the rule, to the effect that it contem-
plates two services of process.

Morse was an action brought by a former guest against a country
club for injuries allegedly suffered on a dance floor. Plaintiff, a
nonresident,449 averred in her complaint that she was injured on
June 28, 1980. She filed her complaint on May 25, 1983, and
mailed copies of the summons and complaint to the defendant by
certified mail on the same day. The court assumed that they were
received on or about May 28. The defendant never acknowledged
the receipt of these papers. On Aug. 5, 1983, the defendant's attor-
ney informed the plaintiff that the defendant would not be re-
turning the acknowledgment form and that the plaintiff should
proceed with alternate personal service as prescribed under Rule
4(c)(2)(C)(ii). The plaintiff completed personal service on August
30, 1983, three years and sixty-three. days after the claim arose.45°

The defendant made a motion to dismiss under Rule 12(b) based
on expiration of the three-year statute of limitations applicable to
such actions.451 New York is among the states requiring service of
the summons to satisfy the statute.452 The district court dismissed
the action upon observing that state law controlled the merits and
the limitations issues. 453 The seeming reward to the defendant for

448 752 F.2d 35 (2d Cir. 1984).
44" Because the defendant entity was a resident, Morse did not reach the territorial scope

issues raised by the interplay of Rules 4(c), (e) and (f). See Union Carbide Corp. v. McKe-
own Transp. Corp., Civ. No. 84-3716 (S.D.N.Y. June 21, 1985) (LEXIS, Genfed library, Dist
file).

450 Morse, 752 F.2d at 36.
451 Id.
411 N.Y. Civ. Prac. L. & R. 203(b)(1) (McKinney 1972) provides that a claim is interposed

for limitations purposes when "the summons is served upon the defendant."
151 See Morse, 102 F.R.D. 199, 200 (W.D.N.Y. 1984), rev'd, 752 F.2d 35 (1984).
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not acknowledging the service was seen in the context of the plain-
tiff's own fault for waiting until near the expiration of the limita-
tions period and then opting to proceed by mail."' 4 The Second
Circuit reversed, ostensibly holding that the "plaintiff served pro-
cess according to the method prescribed by the rule within the lim-
itations period established by New York law," 55 but reflecting
above all the conviction that where the defendant actually receives
the summons and complaint "strong factors of justice and equity
push toward"' 56 construing the situation to prevent loss of a claim.

Central to the decision in Morse is the aura of tactical abuse of
the rules suggested by the court's view of the defendant's conduct.
The court clearly implied that the defendant trapped the plaintiff,
then rubbed the plaintiff's nose in the disaster once the statute
had run. In addition to its references to justice and equity, the
court remarked upon the absence of any explanation for the de-
fendant's withholding of acknowledgment or any "proper basis"
for the inaction. It referred to the conduct as a "deliberat[e]" and
willful refusal to perform an obligation imposed by rule.457 Curi-
ously, the obvious analogy between refusal to return the acknowl-
edgment and physically evading a process server was not men-
tioned in Morse or its progeny.458

15, See id. at 201 n.4.
455 Morse, 752 F.2d at 36.
456 Id. at 40. This notion appears in decisions construing other aspects of Rule 4. See, e.g.,

SEC v. Beisinger Indus., 552 F.2d 15, 20 (1st Cir. 1977) (concept of effective notice as the
simple answer to technical service issues).

'" Morse, 752 F. 2d at 40. The conduct of defendant, in short, was seen by the court as a
party acting "like the dog in the manger." Id.

45' Arguably, a plaintiff may have grounds in some systems for obtaining authorization
for alternative means of service, such as publication, and in others for defending against a
motion on limitations ground under a rule that hiding, like absenting oneself from the fo-
rum, tolls the statute for the period of the hiding. See Dew v. Appleberry, 23 Cal. 3d 630,
633-34, 636, 153 Cal. Rptr 219, 221, 223, 591 P.2d 509, 511, 513 (1979); see also FDIC v.
Sims, 100 F.R.D. 792, 796 (N.D. Ala. 1984) (indicating in dictum a willingness to allow ser-
vice by publication if attempted service by certified mail is returned with the postal mark
"refused"); cf. Comment, Developments in the Law-Statutes of Limitations, 63 Harv. L.
Rev. 1177, 1224 (1950) (statutory provisions in nearly every state exclude the time during
which the defendant is outside the state in computing the limitations period). Under Rule
4(c) that period analogous to "hiding" would begin no earlier than receipt of the mall and
would necessarily end when the 20 days expired, because the plaintiff knows at that point
that the mechanism has not worked. In Morse, where the fallback personal service was not
effected until 63 days after the statute expired, 752 F.2d at 36, the evasion of process anal-
ogy would not have altered the outcome.
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New York at the time did not have a mail service procedure for
run-of-the-mill cases such as this. 59 Pennsylvania did (and
does), 460 although the court did not touch upon that.46' New York
law was thus treated in Morse as significant only for the specifica-
tion of the applicable period; 462 the Second Circuit did not purport
to apply New York canons of construction from limitations cases
to the issue before it. 46e Applying Walker v. Armco Steel464 and
Hanna v. Plumer,65 the court simply concluded that the running
of the statute of limitations was governed by the New York rule
that commencement of an action is achieved only upon service of
process, and that the Federal Rules "control the proper method of
effecting service. ' '4

6 State law on what is effective service, there-
fore, was not treated.67 The court thus cast the issue as when ser-
vice was "effective" under Rule 4(c).468

Surprisingly, neither Morse nor later decisions469 construing
Rule 4(c)'s mail provisions rely on the Restatement of Judgments,
which has at least two important sections bearing on these is-
sues.47 0 The overall tenor of these sections could support the con-
clusion reached in Morse, although the level of generalization in-
herent in the Restatement makes application to the specific Rule
4(c) issues problematic. The emphasis in section 2 of the Restate-
ment is on notice that actually reaches a defendant or is reasona-

419 See N. Y. Civ. Prac. L. & R. §§ 300-312 (McKinney 1972).

460 See 42 Pa. Cons. Stat. Ann. § 5323(a) (Purdon 1981) (allowing service "[b]y any form

of mail addressed to the person to be served and requiring a signed receipt" in cases
"[w]hen the law of this Commonwealth authorizes service of process outside this
Commonwealth").

461 See Morse, 752 F.2d at 36-37.
412 See id.
463 See id. at 39-41.
464 446 U.S. 740 (1980) (holding that in diversity cases, Rule 3 does not affect state

limitations).
I6s 380 U.S. 460 (1965).

466 See Morse, 752 F.2d at 38.
417 This seems to be a consequence of Hanna. One could make the argument, however,

that the integral relationship between state tolling notions and statutes of limitations, see
supra notes 428-33 and accompanying text, suggests that some attention should be paid in
diversity cases to whether a state would deem the period tolled upon actual notice to a
defendant in circumstances where the service rules have not been satisfied.

"4 See Morse, 752 F.2d at 39.
4169 See infra notes 573-604 and accompanying text.
41o See Restatement (Second) of Judgments §§ 2-3 (1982).
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bly certain to do so. 471 It suggests that the notice should be "offi-
cial in tenor. 47 2 Insofar as service is concerned, the Restatement
requires that "the method employed for transmitting [the notice]
sufficiently comply with the procedure prescribed for giving no-
tice. 47 The commentary suggests that "strict mechanical compli-
ance" with prescribed service procedures may not be required, at
least where actual notice is given.474

Section 3 of the Restatement deals specifically with irregularities
in the content of the notice or "the manner in which it was given"
in circumstances where actual notice of an action has been ef-
fected. The general doctrine set forth in the section is that irregu-
larities will not "render the notice inadequate. '475 The official
commentary explains in part the meaning of inadequacy in statute
of limitations contexts.476 Consistent with the weight of authority,
it prescribes that "minor irregularities" should be disregarded.4 7

The Restatement declines to deal authoritatively with problems
in the completion of service requirements where the statute of lim-
itations is at issue. It recognizes that one of the principal occasions
for uncertainty in this phase of procedure arises where the at-
tempted commencement of an action takes place on a date when
the statute of limitations has nearly expired.47 Noting a balance in
the competing substantive equities and opposing procedural tech-
nicalities 479 infusing this situation, the Restatement takes the posi-

471 Id. § 2(1)(b).
472 Id. § 2(1)(a). The commentary and associated illustrations indicate that the purpose of

this provision is to preclude the argument that a plaintiff could be said to have given proper
notice by informing the defendant by letter of the suit's commencement. See, e.g., id. §
2(1)(a) illustration 3 ("P sues D. P sends D a letter saying 'I have filed suit against you for
breach of the contract we entered into,' but does not otherwise give D notice of the action.
Even if D receives the letter, adequate notice has not been given.").

471 Id. § 2(1)(c).
474 See id. § 2(1)(c) comment d. The drafters were at pains to diminish the impact of

Wuchter v. Pizzutti, 276 U.S. 13 (1928) (holding that actual notice was not sufficient where
state statute did not provide for it), and made reference to certain "more discerning cases"
supporting a relaxed procedural rigor where actual notice is given through a vehicle with
sufficient dignity to warrant being taken seriously.

411 Restatement (Second) of Judgments § 3 (1982).
476 See id. § 3 comments a, b.
47 See id. § 3 comment b.
I'l See id. § 3 comment c.
4' The Restatement says:

The competing substantive equities are that the plaintiff has an assertable claim until
the point is reached when the statute of limitations expires, while the defendant has a
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tion that the definition of "commencement" for limitations pur-
poses may be taken as a matter of procedural law from accepted
provisions on completion of service, so long as remedies turning
solely on notice are not similarly defined.480 Thus, as illustrations
accompanying section 3 demonstrate, the Restatement would hold
that irregular mail service actually reaching a defendant gives suf-
ficient notice, but whether it achieves commencement prior to ex-
piration of the statute would be determined by the procedural law
of service.481

Apart from the notion of substantial compliance with service
rules,482 the Restatement does not address the interpretative issues
raised in Morse, except in one fundamental sense. The Restate-
ment emphatically demonstrates that notice and service are not
equivalent, and conduct that may fully suffice to confer notice may
fall short of the definition of service for limitations purposes. The
Restatement offers no criteria for the latter assessment. We must
turn, therefore, to an analysis of the mechanisms of Rule 4(c), as
viewed in Morse and other decisions, on the issue of whether sub-
stantial compliance with the Rule is achieved prior to execution of
an acknowledgment.

The reasoning in Morse behind the conclusion that received but
unacknowledged mail delivery of the summons and complaint
should be treated as completed service is unpersuasive at best. It is
predicated on a convenient literalism,"" reading partial segments
of the Rule at a time. First, the court noted that the Rule provides
that a summons and complaint "'may be served upon a defendant
*. . by mailing a copy of the summons and the complaint (by first
class mail, postage prepaid) to the person to be served,' together
with two copies of a notice and acknowledgment form with a

ripening right of repose that becomes mature when that point is reached. The proce-
dural technicality affecting the defendant is that his repose becomes secure only if
the plaintiff fails to act within a time period whose termination is, at the end, an
arbitrary point. The procedural technicality affecting the plaintiff is that the arbi-
trary end of the limitations period will be deemed to have been reached unless prior
thereto he does an act that may be taken as "commencement" of litigation.

Id.
480 Id.
48, See id. § 3 comment c; id. § 3 illustrations 1-2.
482 See id. § 2(I)(c).

4'3 See Morse, 723 F.2d at 39.
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stamped envelope. 4 8 4 The court then simply concluded that since
the plaintiff completed these acts prior to the last day under the
limitations statute, service was good under the maxim: "Service is
complete when all the required acts are done."4 85 By this reason-
ing, of course, service would be complete before notice reached the
defendant.88

Having completed this ipse dixit, the court faced the fact that
the very next sentence of the rule provides that, unless an ac-
knowledgment is received in twenty days, "service of such sum-
mons and complaint shall be made" by personal service.87 In a
remarkable passage, the court made the following statements: first,
the rule does not expressly state that a "received-but-unacknowl-
edged mail service is ineffective"; second, the rule does not "com-
mand personal service as a prerequisite to effective service by
mail"; and third, "the rule calls, not for personal service as a com-
pletion of or substitution for mailed service, but for a second (per-
sonal) service should defendant ignore the rule by refusing to re-
turn the acknowledgment. ' 4s Noting that proof of service would
be impossible without the acknowledgment, 489 the court expressed
the phenomenal conclusion that "[t]he apparent purpose of the
second service-to provide a foundation for the return-is another
indication that it is irrelevant for valid and effective service. 49 0

This amounts to arguing that the Rule was constructed to cause
the plaintiff to engage in a mandatory personal service to cure a

484 Id. (quoting Fed. R. Civ. P. 4(c)(2)(C)).
413 Id. (quoting 72 C.J.S. Process § 43 (1951)).
48 If the plaintiff were to wait until the last day or two of the limitations period, one

could have the anomalous result that the process would be placed in the mail before the
expiration of the period, and hence deemed timely under this construction, yet the statute
would have run before the defendant received the envelope. Cf. Smith v. Kincaid, 249 F.2d
243, 245 (6th Cir. 1957) (while actual notice is clearly the desired result, service in compli-
ance with the technical requirements of the rule will be effective even if it is later deter-
mined that actual notice was, in fact, not received). At least one court has stated the pro-
position clearly, albeit in dicta. See Boykin v. Commerce Union Bank, 109 F.R.D. 344, 348
(W. D. Tenn. 1986) ("mere mailing of a complaint does not effect service").

481 Morse, 752 F.2d at 39 (quoting Fed. R. Civ. P. 4(c)(2)(C)).
4U Id.
489 See id; see also Fed. R. Civ. P. 4(g), which calls for a return in mail service situations

made by plaintiff filing the acknowledgment form, received from defendant, with the clerk
of court.

490 Morse, 752 F.2d at 40; see also Coldwell Banker & Co. v. Eyde, 5 Fed. R. Serv. 3d
(Callaghan) 1050, 1052 (N.D. Ill. 1986) (describing "teased" arguments, which actually sup-
port the opposite result from those reached in Morse).
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nonproblem-difficulty with the return, which, as a matter of set-
tled law, cannot affect the validity of service. 91 The court cited no
support for the notion that the rule contemplates that the aborted
mail attempt and the personal service are both service. 92 There is
no justification for the belief that mail service is the operative
event, and that personal service simply aids in filling out a return;
indeed, quite the opposite was intended. Mail becomes a nullity
when the acknowledgment is not forthcoming and the subsequent
personal service marks the commencement of the action.493

The rule plainly provides for only one consequence from the fail-
ure to return the acknowledgment in a timely fashion: liability for
the cost of personal service made necessary by such inaction. Other
courts have recognized that this cost-transfer provision is "[t]he
only means for enforcing this inexpensive method of service. ''494

The concept of two services of process being required, as ad-
vanced in Morse, is at best a contortion of the rule and, viewed in
the context of the law of service generally, plainly silly. The princi-
pal flaw of this approach is that it ignores what little legislative
history we have,49 5 and ignores the fact that the Rule must be seen
as a replacement for the draft promulgated by the Supreme Court.
Congress instituted the acknowledgment form and the obligation
to turn to personal service if -the acknowledgment was not forth-

"' The law is clear that failure to file a proper return of service will not invalidate the
underlying service upon a defendant. Rule 4(g) itself expressly provides: "Failure to make
proof of service does not affect the validity of the service."

492 Practitioners have assumed the opposite in order to make sense of the rule. See Ho-
guet, supra note 7, at 15.

See Bernard v. Strang Air, 109 F.R.D. 336 (D. Neb. 1985), which stated:
[P]laintiffs argue that the acknowledgement is merely another form of proof of ser-
vice which, under the provisions of Rule 4(g), does not affect the validity of service.
The Court does not agree. The receipt of the acknowledgement specified in Rule
4(c)(2)(C)(ii) is a necessity for effective service by mail. Without it the rule directs
that the defendant must be served personally. Since Rule 4(g) presumes a valid ser-
vice before making proof of return, plaintiffs' reliance on this Rule is misplaced.

Id. at 338; see also Rust v. City of Kansas City, Kan., 107 F.R.D. 370, 371 (W.D. Mo.
1985) ("service of process is effected under Rule 4(c)(2)(C)(ii) on the date the acknowledge-
ment is signed, so long as the acknowledgement is made within the requisite 20 days of
mailing of the process").

"" Eden Foods, Inc. v. Eden's Own Prods., Inc., 101 F.R.D. 96, 96 (E.D. Mich. 1984)
("The thrust of the rule is that the defendant must be personally served if no acknowledg-
ment is received by the plaintiff within 20 days.").

"I" See supra notes 134-44 and accompanying text.
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coming as a replacement for the default procedure.4 16

Several other considerations are ignored in the Morse conclu-
sion. Paramount among these is that the Rule's insistence on a
signed acknowledgement provides the only sure procedure to avoid
entry of a judgment in the absence of actual notice.497 This was one
of the few concerns to show up clearly in the legislative history of
the rule, as evidenced in the discussion of the envisioned difficul-
ties with illegible signatures leading to default judgments.4 9 It
would be astounding to conclude that the present version of Rule
4, designed specifically to avoid that risk,49 9 contemplates that ser-
vice is complete without any certification of receipt. The willing-
ness of the court in Morse to require trial judges to hold hearings
on whether mail was delivered is not the point, although decisions
after Morse have blindly started to apply presumptions, evolved
for entirely different purposes, on the issue of the date of actual
receipt o0 or mere fact of receipt 50 1 (and opening?5 02 ).

4" The default provision was prominently mentioned in the congressional reaction to the
bill. See 128 Cong. Rec. H9848, H9850 & n.8 (daily ed. Dec. 15, 1982) (statement of Rep.
Edwards), reprinted in 1982 U.S. Code Cong. & Admin. News, 4434, 4439-40 & n.8.

"9 See Hoguet, supra note 7, at 15.
4,8 See H.R. Rep. No. 662, 97th Cong., 2d Sess. 3, reprinted in 1982 U.S. Code Cong. &

Ad. News 595, 597.
4,, See 128 Cong. Rec. H9948, H9849-50 (daily ed. Dec. 15, 1982) (statement of Rep. Ed-

wards), reprinted in 1982 U.S. Code Cong. & Admin. News 4434, 4437-40 (describing prob-
lem and discussing default after acknowledgment is signed).

500 See United States v. Jack Cozza, Inc., 106 F.R.D. 264, 267 (S.D.N.Y. 1985). This deci-
sion typifies the myopia. Even a broad reading of Morse suggests that its concept applies
only where the defendant did receive the complaint package. See Morse, 752 F.2d at 36, 39-
41. One court has called Jack Cozza and the cases it cites as support for the invocation of a
presumption in these circumstances "not persuasive." Boykin v. Commerce Union Bank,
109 F.R.D. 344, 347 n.1 (W.D. Tenn. 1986). One view of Jack Cozza would be that it is
based on a finding that the Form 18-A was received, and that the presumption springs only
from that fact to the presumed fact that it was accompanied by the summons and com-
plaint. See Boykin, 109 F.R.D. at 347.

Use of presumptions in statute of limitations cases is a quagmire. While at common law a
rebuttable presumption arises from the fact that a letter has been duly mailed, the fact
presumed is that the letter was thereafter received by the addressee. See, e.g., Hagner v.
United States, 285 U.S. 427, 430 (1932). Even giving the presumption full sway, it does not
give rise to an inference of the time or date of receipt. See Davis v. American Interins.
Exch., 228 Va. 1, 4-5, 319 S.E.2d 723, 724-25 (1984). Such matters require proof of where
process was mailed, when it was mailed, the frequency of the mails, and the usual course or
time of the mails between the place of mailing and the place of presumed receipt.

501 In Boykin v. Commerce Union Bank, 109 F.R.D. 344, 347 (W.D. Tenn. 1986), the at-
torney's standard office procedures for mailing of pleadings were deemed insufficient to
raise a presumption that the defendant actually received a summons and complaint.
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The view adopted in Morse not only is inconsistent with Con-
gress' evident intent, but it places the attorney in the middle. If
mailing, instead of acknowledgment, becomes the centerpiece of ef-
fective service under this rule, the moral hazard that has led courts
to exclude counsel from personally serving process will be ever-
present.0 3 It remains unresolved whether counsel could testify
about service in the expected hearing over the alleged mailing
without being required to step aside in the action. 04

C. Equitable Tolling in Service by Mail

The reliance in Morse on notions of equity and the obvious loss
of remedy entailed if a plaintiff is barred from proceeding due to
failure to complete service that might easily have been otherwise
achieved5 0 5 has led some subsequent decisions to treat the Morse
result as an instance of equitable tolling of the statute of limita-
tions.5 0 6 These decisions, however, have not examined the so-called

ig507 dequitable tolling" cases, which do not support the result in
Morse. The equitable tolling "doctrine" reflects a circumscribed
assortment of factual contexts in which courts have been asked to
find that a limitation period has not run, even though the plaintiff
has not accomplished required steps, because it would be unfair to
foreclose the claim.

The equitable maxim that "no man may take advantage of his
own wrong" is deeply rooted in our jurisprudence. Its application
in federal litigation was summarized a century ago as a barrier to
unfair advantage from inequitable conduct:

The principle is that where one party has by his representations or

502 See Reno Distribs. v. West Texas Oil Field Equip., 105 F.R.D. 511, 514 (D. Kan. 1985)

("sheer speculation" to assume that defendant opened and read a letter containing process
that was allegedly mailed to him).

503 See supra text accompanying notes 193-201.
504 See Model Code of Professional Responsibility DR 5-101, DR 5-102 (1981).
515 Other courts have described "the peculiar equities presented to the Morse court." E.g.,

In re Alexander Grant & Co. Litig., 110 F.R.D. 544, 545 (S.D. Fla. 1986). The district court
opinion in Morse laid blame for this untoward consequence upon counsel, who selected the
mail mechanism late in the limitations period. See Morse, 102 F.R.D. at 201.

5o' See Red Elk v. Stotts, 111 F.R.D. 87, 90 (D. Mont. 1986); Alexander Grant, 110 F.R.D.
at 545.

507 The term is used in several decisions, including Zipes v. Trans World Airlines, 455
U.S. 385, 393 (1982); see also International Union of Elec., Radio, & Mach. Workers v. Rob-
bins & Myers, Inc., 429 U.S. 229, 237 (1976) ("equitable tolling principles").
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his conduct induced the other party to a transaction to give him an
advantage which it would be against equity and good conscience
for him to assert, he would not in a court of justice be permitted to
avail himself of that advantage. . . where the technical advantage
thus obtained is set up and relied on to defeat the ends of
justice. 508

It is sometimes said that the Supreme Court has "repeatedly"
approved the application of equitable tolling notions to prevent
unjust results in the administration of statutes of limitations. 09 In
fact only a handful of such cases can be found, and the decisions
are at pains to demonstrate the narrow circumstances warranting
an exceptional deviation from adherence to the important policies
inherent in statutes of limitations.510 These cases have said, with
unhelpful abstraction, that in determining whether equitable toll-
ing of a statute of limitations is available to a plaintiff, the basic
inquiry is whether tolling the statute would effect congressional
purposes in the circumstances presented.51 A review of the mod-
ern exposition of this doctrine in the case law is more productive
than the statement of this test in defining its applicability.

A number of decisions discussing equitable tolling have arisen
during the past two decades, especially in title VII and related em-
ployment discrimination contexts. For title VII purposes, failure to
file federal civil litigation within the statutory deadline after the
completion of an administrative review of a discrimination claim is
not deemed jurisdictional, and the Supreme Court in 1982 held
that in appropriate circumstances the filing period may be waived
or deemed tolled when equity requires." 2

Some of the cases described as instances of equitable tolling

'" Union Mutual Ins. Co. v. Wilkinson, 80 U.S. (13 Wall.) 222, 233 (1871).
509 E.g., Jones v. TransOhio Say. Ass'n, 747 F.2d 1037, 1039 (6th Cir. 1984).
510 See Glus v. Brooklyn E. Dist. Terminal, 359 U.S. 231, 234 (1959) (misleading asser-

tions by defendants' personnel may have been responsible for the delay in bringing claim);
Holmberg v. Armbrecht, 327 U.S. 392, 395 (1946) (concealed stock ownership used to avoid
liability in a bank failure); Exploration Co. v. United States, 247 U.S. 435, 449-50 (1918)
(fraudulent conduct of barred foreign company, using false nominee purchasers to acquire
land it was not permitted to own; suit time held to run from discovery of the fraud); Bailey
v. Glover, 88 U.S. (21 Wall.) 342, 349-50 (1874) (in a bankruptcy proceeding, fraudulent
concealment of funds; accrual of cause of action when diligent and blameless plaintiff dis-
covered the fraud).

"' See Burnett v. New York Cent. R.R., 380 U.S. 424, 427 (1965).
5,2 See Zipes v. Trans World Airlines, 455 U.S. 385, 393, 398 (1982).
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could equally be categorized as turning on our understanding of
when a cause of action arises. Thus, although ignorance of legal
rights may not excuse a failure to bring a timely action,513 the stat-
ute will not be deemed to have run on a plaintiff who lacked actual
or constructive knowledge of facts giving rise to a cause of ac-
tion,514 who was unaware that the defendant had engaged in dis-
criminatory conduct,515 or who had neither official notice nor ac-
tual knowledge of the filing period. 516

Other decisions are more analogous to the plight of a plaintiff
using Rule 4(c) who is aware of a choate claim and who attempts
to take the steps required to commence a timely action. At least
prior to 1984, these decisions granted a tolling of the limitations
period in instances when a putative plaintiff made written submis-
sions to the court that fell short of constituting a complaint (such
things as a personal letter 517 or even a copy of an agency's "right-
to-sue" notice51 8) that were accompanied by additional steps seek-
ing help in commencement of a civil action, such as -applying for
permission to proceed in forma pauperis,51e seeking appointment
of counsel,520 or simply asking for time to obtain a lawyer.52 ' A
simple contact with the court clerk or deposit of the right-to-sue

"' See, e.g., United States v. Kubrick, 444 U.S. 111, 124 (1979) (Federal Tort Claims Act

action).
514 See Chappell v. Emco Mach. Works, 601 F.2d 1295, 1301 (5th Cir. 1979).
515 See Cooper v. Bell, 628 F.2d 1208, 1212 (9th Cir. 1980); Bickham v. Miller, 584 F.2d

736, 738 (5th Cir. 1978) (time ran from awareness; dismissal of the action upheld).
511 See Cooper, 628 F.2d at 1212; Bragg v. Reed, 592 F.2d 1136, 1139 (10th Cir. 1979);

Ettinger v. Johnson, 556 F.2d 692, 698-99 (3d Cir. 1977).
517 See Huston v. General Motors Corp., 477 F.2d 1003, 1008 (8th Cir. 1973) (materials

provided by the EEOC were filed by plaintiff with the court).
515 See Rice v. Hamilton Air Force Base Commissary, 720 F.2d 1082, 1085 (9th Cir. 1983).

, See Huston v. General Motors Corp., 477 F.2d 1003, 1008 (8th Cir. 1973).
520 See, e.g., Brown v. J.I. Case Co., 756 F.2d 48, 51 (7th Cir. 1985) (an employment dis-

crinination suit in which request for appointment of counsel, combined with presentation of
a notice of right to sue, was held to toll the running of the 90-day filing period pending
court action on the request where no inequitable conduct of the plaintiff is shown); Rice,
720 F.2d at 1083, 1085 (similar to Brown and holding that "filing of a civil action" tolled
statute); Harris v. Walgreen's Distribution Center, 456 F.2d 588, 590, 592 (6th Cir. 1972)
(repeated requests for appointment of counsel; on appeal the court held that the motion for
appointment of counsel should have tolled the filing period for a reasonable period neces-
sary to obtain disposition of the request).

sM1 See Mahroom v. Defense Language Inst., 732 F.2d 1439, 1440 (9th Cir. 1984) (letter to
the court indicating an intent to obtain counsel, with attached copies of a right-to-sue letter;
a duplicated "form" complaint was sent to claimant, who completed and returned it within
a short period, but beyond the 30-day period calculated from the agency decision).
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letter will apparently not warrant equitable tolling s5 nor is the
availability of other procedures an excuse for not complying with
the filing requirement.2 3 Many cases seemingly within the situa-
tions outlined above are not held to warrant equitable tolling, es-
pecially after the 1984 case of Baldwin County Welcome Center v.
Brown.

52 4

In Baldwin County, a claimant received a right-to-sue letter
from the Equal Employment Opportunity Commission reflecting
adverse determination on her charge of discriminatory treatment
by a former employer.52 5 The notice advised her that she could
commence a civil action in federal district court within ninety days
after receipt of the letter. She mailed a letter to the court within
this period and requested appointment of counsel. A United States
magistrate to whom the matter was assigned entered an order re-
quiring that the appointment application comply with local for-
malities and reminding the putative plaintiff of the need to file a
complaint within the ninety-day period from the date of notice.

The counsel appointment forms were returned on the ninety-
sixth day after plaintiff received the right-to-sue letter. The magis-
trate denied the application as untimely and deferred to the dis-
trict judge the issue whether the action was time-barred for failure
to file more than the right-to-sue letter within the statutory pe-
riod. The district court held that the steps taken by this plaintiff
did not amount to commencement of the action under Rule 3 be-
cause of the lack of a complaint as contemplated under Rule 8.526
Although the United States Court of Appeals for the Eleventh Cir-
cuit reversed,527 the Supreme Court reinstated the trial court out-
come, finding no reason to exempt title VII actions from the appll-

52 See Firle v. Mississippi State Dep't of Educ., 762 F.2d 487, 488-89 (5th Cir. 1985)

(right-to-sue letter taken to the clerk; formal pleading filed more than seven months later
did not relate back); Millard v. La Pointe's Fashion Store, 736 F.2d 501, 503 (9th Cir. 1984)
(similar to Firle; 10-month gap before formal complaint filed).

5,M See International Union of Elec., Radio & Mach. Workers v. Robbins & Myers, Inc.,

429 U.S. 229, 236 (1976); see also Alexander v. Gardner-Denver Co., 415 U.S. 36, 57-60
(1974) (various procedures for civil rights claims and other relief seen as independent).

524 466 U.S. 147 (1984).

525 See id. at 148.

526 See id. at 148-49.

527 See Brown v. Baldwin County Welcome Center, 698 F.2d 1236 (11th Cir. 1983), rev'd,

466 U.S. 147 (1984).
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cation of Rule 8(a)(2)'s "short plain statement" requirement. 28

The Baldwin County opinion set forth a short catalogue52 of
cases in which equitable tolling might be appropriate: (1) where a
claimant has received inadequate notice;530 (2) where a motion for
appointment of counsel is pending, and equity would justify tolling
the statutory period until the motion is acted upon;53'1 (3) where
the court has led the plaintiff to believe that she has done every-
thing required of her;532 or (4) where affirmative misconduct on the
part of a defendant lulls the plaintiff into inaction.53 3 Perhaps
equally significant, the opinion repeatedly stressed the culpability
of the plaintiff in not completing the required filings. The Court
described the magistrate's order as a reminder to the plaintiff, re-
ferred skeptically to the plaintiff's conduct as "her asserted 'dili-
gent efforts,'" and mentioned that the plaintiff was told three
times of the need for timely filing, "and she did not do it.''534 The
Court concluded, "One who fails to act diligently cannot invoke
equitable principles to excuse that lack of diligence. '53 5

The Court also rejected the notion that the absence of prejudice
to a defendant (flowing from the fact that it knew of the claim)
warranted equitable tolling; rather, the Court held that prejudice
to a defendant is a factor to be considered only when a basis for
equitable tolling has been identified and a court proceeds to con-
sider the equity of such a ruling.53 6 The chief lesson in Baldwin
County involves adherence to procedural requirements; sympathy
for the plight of hapless litigants must yield to clear procedural
requirements established by the legislature. Failure to do so can
result in an ad hoc jurisprudence without fairness or discernible

828 See Baldwin County, 466 U.S. at 149.
829 See id. at 151. By its terms this discussion was neither clearly illustrative nor clearly

exhaustive; the court simply stated that nothing in the record "call[ed] for the application
of the doctrine of equitable tolling." It then introduced the situations listed in the text with
the phrase: "This is not a case in which ...." Id.

820 Id. (citing Gates v. Georgia-Pacific Corp., 492 F.2d 292 (9th Cir. 1974)).

Id. (citing Harris v. Walgreen's Distribution Center, 456 F.2d 588 (6th Cir. 1972)).
822 Id. (citing Carlile v. South Routt School Dist. RE 3-J, 652 F.2d 981 (10th Cir. 1981)).
823 Id. (citing Villasenor v. Lockheed Aircraft Corp., 640 F.2d 207 (9th Cir. 1981); Wilker-

son v. Siegfried Ins. Agency, 621 F.2d 1042 (10th Cir. 1980); Leake v. University of Cincin-
nati, 605 F.2d 255 (6th Cir. 1979)).

24 Id. at 148, 151.
135 Id. at 151.
828 See id. at 151-52.
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rules.537

Decisions after Baldwin County have denied equitable tolling in
cases that surely would have been likely candidates for equitable
tolling before the watershed decision.53 8 Apparently the vitality of
the pre-Baldwin County title VII equitable tolling cases should be
seriously discounted," 9 and instances of the doctrine's application
strictly limited. 40 Moreover, even recognizing that categories of
circumstances still exist where equitable tolling is acknowledged by
the Court to be viable,541 several features of the equitable tolling
cases distinguish this body of law from the typical service of pro-
cess situation. First, the bulk of reported decisions considering this
doctrine have arisen in employment discrimination disputes, in
which extremely short timetables such as thirty days542 or ninety
days543 must be met to avoid complete vitiation of any right to ob-
tain court relief. In other statute of limitations contexts, courts
have noted that such precipitous deadlines may be inconsistent
with achieving the goals of broadly remedial legislation, such as the
civil rights acts.544 Moreover, very little time is available for com-
pleting the mechanical tasks of drafting and filing the complaint in
those circumstances.4 5 While a few traditional causes of action
may be governed by such short periods,546 the one- to six-year peri-

"" See id. at 152.
'3 See, e.g., Birge v. Delta Air Lines, 597 F. Supp. 448 (N.D. Ga. 1984).
M See, e.g., Firle v. Mississippi State Dep't of Educ., 762 F.2d 487, 489 (5th Cir. 1985)

("We must regard [earlier] decisions as overruled by the Court in [Baldwin County]);
Brown v. J.I. Case Co., 756 F.2d 48, 49 (7th Cir. 1985) (Baldwin County caused "some un-
certainty" regarding the vitality of prior equitable tolling cases).

54 See Smith v. American President Lines, 571 F.2d 102, 109 (2d Cir. 1978) (citing Inter-
national Union of Elect., Radio & Mach. Workers v. Robbins & Myers, Inc., 429 U.S. 229
(1976)).

541 See, e.g., Neilsen v. Flower Hosp., 639 F. Supp. 738, 740-43 (S.D.N.Y. 1986) (indigent
plaintiff filed complaint and sought in forma pauperis treatment, waiving fees); see also
Comment, Equitable Modification of Title VII Time Limitations to Promote the Statute's
Remedial Nature: The Case for Maximum Application of the Zipes Rationale, 18 U.C. Davis
L. Rev. 749, 779-92 (1985) (collecting cases discussing conduct of employers, agencies, and
courts).

U2 See 42 U.S.C. § 2000e-16(c) (1982).
"3 See 42 U.S.C. § 2000e-5(f)(1) (1982).
14 See, e.g., Love v. Pullman Co., 404 U.S. 522, 527 (1972) (policy of interpreting layman-

initiated proceedings charitably).
"' The shortest of the periods under title VII, the 30-day period applicable under 42

U.S.C § 2000e-16(c) (1982), is measured from the receipt of the notice of final determination
of a claim or the right-to-sue letter. Id.

46 See N.Y. Gen. Mun. Law § 50-k(6) (McKinney 1986) (requiring notice to a city within
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ods applicable to many commonly litigated disputes do not present
the special exigencies that the reported equitable tolling cases fre-
quently display. 47

Second, the plaintiff typically acts pro se in the cases presenting
the equitable tolling issue. Special concerns apply in such situa-
tions,548 and although Rule 4(c) is available in actions commenced
without counsel, in the vast majority of cases, such as Morse,
plaintiffs are represented, and the rule should not be interpreted
as though the peculiar deference given to pro se litigants applies.549

Third, many of the cases where equitable tolling has been
granted involve mistakes by an administrative agency,550 improvi-
dent or incorrect actions by a court,551 or conduct of a defendant
that is seen as responsible for a plaintiff's failure to comply with
the requisites for commencing an action.552

Many of the handful of old cases not involving title VII in which
tolling has been granted on equitable grounds involve fraud or af-
firmatively misleading conduct on the part of a defendant in caus-
ing a plaintiff to defer filing suit.5 53 Situations where the court may
have had a role in the delay have also been redressed. 5 4 The re-

90 days for a variety of tort claims).
"7 See Rice v. Hamilton Air Force Base Commissary, 720 F.2d 1082, 1086 (9th Cir. 1983)

(holding that similar concerns may not apply in ordinary causes of action, such as torts).
48 See Haines v. Kerner, 404 U.S. 519, 520 (1972) (per curiam) (holding pro se complaints

"to less stringent standards than formal pleadings drafted by lawyers").
19 An illustration of the different results flowing from the existence of counsel is drawn

in Harris v. National Tea Co., 454 F.2d 307 (7th Cir. 1971) (an application for appointment
of counsel, denied initially but later approved, tolled the statute for filing a claim; after
counsel was appointed, however, the period began running and a complaint proffered 47
days after appointment of the lawyer was held barred as untimely under the 30-day filing
requirement).

450 See, e.g., Gates v. Georgia-Pacific Corp., 492 F.2d 292, 295 (9th Cir. 1974) (EEOC's
notice that it lacked jurisdiction failed to advise plaintiff that she could sue in federal dis-
trict court, in violation of the agency's own regulations); see also Cooper v. Bell, 628 F.2d
1208, 1214 (9th Cir. 1980) (plaintiff was told that a white male could not file a discrimina-
tion claim).

151 See, e.g., Carlile v. South Routt School Dist. RE 3-J, 652 F.2d 981, 986 (10th Cir. 1981)
(plaintiff's counsel relied on district court's order concerning commencement date).

I" See, e.g., Wilkerson v. Siegfried Ins. Agency, 621 F.2d 1042, 1045 (10th Cir. 1980) (em-
ployer told claimaint that her position was being eliminated; only later did she learn that it
was continued and filled by a younger male).

151 See, e.g., Glus v. Brooklyn E. Dist. Terminal, 359 U.S. 231, 235 (1959) (plaintiff given
an opportunity to establish that his delay in filing suit was based on a good faith belief in
the assertion of respondent's agents that he had seven years to file action).

"' See, e.g., Hernandez-Rivera v. Immigration & Naturalization Serv., 630 F.2d 1352,
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maining contexts include suits properly commenced but filed in
the wrong forum555 and causes of action arising during wartime. 556

None is analogous to the problems of service under Rule 4(c), and
none would conflict with the view that given a relatively straight-
forward statutory scheme for commencement of an action, equita-
ble tolling is inappropriate absent extraordinary circumstances.

Indeed, affirmative misleading by a putative defendant may be
essential to the availability of equitable tolling in some contexts5 57

and may explain other decisions appearing to state a broader
rule.558 In any event, in Morse and other refusal-to-acknowledge
cases,559 no such conduct was involved. Where a defendant is
merely silent while the time period ebbs past, no similar misrepre-
sentation is present.560 Any perjorative ethical cast"' given to the
refusal to return the acknowledgement form needs to be carefully
examined. The service rule itself provides for cost-transfer sanc-
tions for the expense of personal service unless good cause for a
failure to return the acknowledgment can be demonstrated. 56 2

The ethical issue is broader. Congress clearly intended to en-

1354-55 (9th Cir. 1980) (reliance on trial judge's unauthorized extension of time to file
appeal).

611 See, e.g., Burnett v. New York Cent. R.R., 380 U.S. 424, 432 (1965) (improper venue).
55 See, e.g., Osbourne v. United States, 164 F.2d 767, 769 (2d Cir. 1947) (seaman interned

by the enemy; limitation period tolled); Frabutt v. New York, C. & St.L. R.R., 84 F. Supp.
460, 465 (W.D. Pa. 1949) (Italian residents learned in 1944 of decedent's 1942 death in the
United States; limitation period tolled until peace became official as of 1947).

561 See, e.g., Smith v. American President Lines, 571 F.2d 102, 109 n.12 (2d Cir. 1978)
(because statute meant to protect defendants, only defendants' conduct can toll statute); see
also Villasenor v. Lockheed Aircraft Corp., 640 F.2d 207, 208 (9th Cir. 1981) (court will deny
relief where plaintiff cannot identify defendant's conduct that misled him).

855 For example, one decision may be read to warrant equitable tolling where a plaintiff
reasonably misinterprets an ambiguous administrative notification triggering a filing dead-
line. See Martinez v. Orr, 738 F.2d 1107, 1111 (10th Cir. 1984).

51' See, e.g., Prather v. Raymond Constr. Co., 570 F. Supp. 278, 279-80 (N.D. Ga. 1983).
116 See Birge v. Delta Air Lines, 597 F. Supp. 448, 457 (N.D. Ga. 1984) (equitable tolling

denied despite plaintiff's argument that inaction by defendant induced late filing).
"' See, e.g., Billy v. Ashland Oil, 102 F.R.D. 230, 234 (W.D. Pa. 1984) (counsel for defend-

ant "obstructed the intent of Rule 4, if not its express provision, and ... approached a
breach of ethical and professional duties in failing to respond, either by answer or motion.
Actions of this character should certainly necessitate additional amendments to the Federal
Rules in order to curb such abuses"; service held ineffective in any event).

852 In Sally Beauty Co. v. Nexxus Prods. Co., 578 F. Supp. 178, 179 (N.D. Ill. 1984), the
defendant refused to return the acknowledgment form unless plaintiff consented to an ex-
tension of defendant's time to appear. Plaintiff performed personal service, and the court
imposed the costs on defendant without expressly commenting on the propriety of the de-
fendant's demand.



Virginia Law Review [Vol. 73:1183

courage response to mail service;563 hence failure to respond to a
mail service effort entails a "disregard for the spirit of Rule
4(c)(2)(C)(ii), ' ' even if a response is not in any sense "re-
quired." 565 Individuals acting in propria persona are not within
the Code of Professional Conduct or the Model Rules.5 66 A lay de-
fendant thus violates no express ethical precept in declining to fol-
low the exhortation of the Notice and the Rule. Even if, as is sug-
gested here, counsel should be involved and the Notice should urge
the recipient to contact counsel,0 7 no basis appears for concluding
that a decision not to return the form is unethical.

Unless knowingly suffering a default judgment is unethical, fail-
ure to respond to the notice and acknowledgment appears beyond
reproach. In certain circumstances, such passivity is a strategic or
tactical decision taken consciously.56 8 It may have adverse conse-
quences should the defendant seek later to have a default set aside
because the neglect is hardly excusable,569 but it violates no provi-
sion of the ethical rules.57° Why then would failure to return an

"I See In re Alexander Grant & Co. Litig., 110 F.R.D. 544, 545 (S.D. Fla. 1986).
"4 Id.
"4 See Rust v. City of Kansas City, Kan., 107 F.R.D. 370, 371 (W.D. Mo. 1985).
56 See, e.g., the phrasing of the Canons in the Code of Professional Responsibility ("A

Lawyer Should") and the disciplinary rules ("A lawyer shall"). The preamble to the Model
Rules of Professional Conduct describes the coverage of this body of regulations as relating
to "the lawyer's professional role." See G. Hazard & W. Hodes, The Law of Lawyering: A
Handbook on the Model Rules of Professional Conduct 578 (Supp. 1986).

567 See infra note 621 and accompanying text.
58 This may occur, for example, when the defendant has no assets with which to defend

and perhaps no exposure for enforcement of judgment. See Wells v. Rockefeller, 728 F.2d
209, 214 (3d Cir. 1984), cert. denied, 471 U.S. 1107 (1985); Brand v. NCC Corp, 540 F. Supp.
562, 563 (E.D. Pa. 1982).

569 See Wells, 728 F.2d at 214; Brand, 540 F. Supp. at 564.
o The most plausibly applicable provision prescribes that a lawyer shall not "conduct a

defense, delay a trial, or take other action on behalf of his client when he knows or when it
is obvious that such action would serve merely to harass or maliciously injure another."
Model Code of Professional Responsibility DR 7-102(A)(1) (1986). Another possibly applica-
ble provision makes it improper for counsel "[i]ntentionally [to]... violate any established
rule of procedure." Id. DR 7-106(C)(7). No case or advisory opinion has suggested that these
provisions, or any other disciplinary rule, apply in the situation under discussion.

The Model Rules impose an obligation to "make reasonable efforts to expedite litigation
consistent with the interests of the client." Model Rules of Professional Conduct Rule 3.2
(1982). The term "legitimate interests of the client" was dropped between the Proposed
Final Draft of this rule and the version actually adopted by the American Bar Association.
See G. Hazard & W. Hodes, supra note 566, at 337.

No opinion or case decision has applied this provision in any analogous situation. The
logic of doing so in the service of process arena, where jurisdiction has not been obtained
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executed Form 18-A be more culpable or analyzed differently?
Rule 12 provides that a defendant "shall" serve his answer, which
is, if anything, a stronger imperative than the directives to be
found in Rule 4(c).571 Hence the case for discovering an unethical
dimension to failure to return the Form 18-A has not been
made.57 12

D. Procedural Rigor and the Rejection of Morse

Despite its fundamental defects, Morse has been followed by
several lower court decisions within the Second Circuit 7 3 and
outside it.574 The Third Circuit, however, rejected it in Stranahan

until service is complete and, in most states, litigation has not been commenced, seems
wholly unpersuasive. Of course, a good faith jurisdictional defense is not grounds for failing
to appear to present the issues to a court. See, e.g., Aliright Missouri, Inc. v. Billeter, 631 F.
Supp. 1328, 1330 (E.D. Mo. 1986).

571 The Rule never actually says anything as strong as what Rule 12 says about the duty
to answer the complaint. Rule 4(c)(2)(C)(ii) deals with the matter only by indirection, pro-
viding that a package will be sent and then jumping to what happens "[i]f no acknowledg-
ment of service under this subdivision of this rule is received." The next paragraph, Rule
4(c)(2)(D)-the cost-transfer provision discussed in the text-provides a presumption for
shifting personal service costs for nonreturn of the form without good cause, but this subdi-
vision of the Rule also fails expressly to direct a defendant to make a response. Finally,
subdivision 4(c)(2)(E) provides that the the notice and acknowledgment form "shall be exe-
cuted under oath or affirmation," which is most fairly read as a requirement for the applica-
tion of perjury protections in the execution, rather than a flat statement that the form must
be signed vel non.

One finds only in Form 18-A a bald statement that a recipient must sign the form. That
statement, however, is attenuated by the recognition that not signing the form is possible,
although one might be liable thereafter for personal service expenses.

5. Cf. Billy v. Ashland Oil, Inc., 102 F.R.D. 230, 234 (W.D. Pa. 1984) (defendant's in-
house counsel "approached a breach of ethical and professional duties in failing to respond,"
but default judgment could not be entered, as service was not completed). Whether the
conduct could be sanctioned under Rule 11 is also very doubtful. That provision is applica-
ble to parties acting pro se, but appears to be triggered by the signing of papers at various
junctures in a proceeding. Great emphasis is placed on the signing as a certification. Thus
while Rule 11 is intended to deter conduct for "improper purpose" (which may extend be-
yond that calculated to harass or cause unnecessary delay), no certification event in the
nonresponse to an acknowledgment form could serve as the predicate for the conclusion that
Rule 11 applies here.

613 See Lee v. Carlson, 645 F. Supp. 1430, 1433 n.6 (S.D.N.Y. 1986), aff'd, 812 F.2d 712
(2d Cir. 1987); Deshmukh v. Cook, 630 F. Supp. 956, 958-59 (S.D.N.Y. 1986); Perkin Elmer
v. Trans Med. Airways, S.A.L., 107 F.R.D. 55, 58, 61 (E.D.N.Y. 1985).

57 See Systems Indus. v. Han, No. 84-5457 (E.D. Pa. April 8, 1987) (LEXIS, Genfed li-
brary, Dist file); Croy v. Shawnee Mission Medical Center, No. 85-2237-S (D. Kan. Oct. 15,
1985) (LEXIS, Genfed library, Dist file); Zisman v. Sieger, 106 F.R.D. 194, 200 (N.D. Ill.
1985).
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Gear Co. v. NL Industries.5 75 The facts of that case clearly put it
in the Morse mold:57 6 a defendant "apparently received the mail
service of process but did not return the acknowledgment form or
otherwise respond."' 5

7 Because service had not been effective
under Rule 4(c) (2) (C) (ii), the trial court judge ruled, a previous de-
fault judgment was set aside. The Court of Appeals affirmed.7 8

The reasoning of Stranahan is simple and compelling. The court
granted that pettifogging technicalism is not to be encouraged
when notice, a key goal in service of process, has been achieved.7 9

On the other hand, "the rules are there to be followed, and the
plain requirements for the means of effecting service of process
may not be ignored."580 In accord with the view expressed by the
Fourth Circuit and by other courts,581 the Third Circuit read the
operative language of the Rule as "an express, specific restriction
that must be followed: 'when no acknowledgment was received
within twenty days, [the] Rule itself required that service be made
... [by] personal service upon an agent of the corporate defend-
ant.' "582 Thus the court concluded that "in drafting Rule 4 Con-
gress meant precisely what its clear language states and that mail
service is effective only if the provisions of Rule 4(c)(2)(C)(ii) are
complied with literally."58 3 Thus if the acknowlegment form is not
received in the period prescribed by the rule, "the formal require-

'75 800 F.2d 53 (3rd Cir. 1986).
57' The court described Morse as involving "facts similar in some respects to those of the

instant case." Id. at 57. One evident distinction is that in Stranahan the statute of limita-
tions had not run on the third-party plaintiff's claims when the party served gave indication
of a claim that service was ineffective. Id. at 57-58.

57 Id. at 55-56. The court further referred to "the admission of Blue Streak's President
that Blue Streak had received the summons and complaint." Id. at 56.
57S Id. at 56.
M ' "When there is actual notice, every technical violation of the rule or failure of strict

compliance may not invalidate the service of process." Id. (quoting Armco, Inc. v. Penrod-
Stauffer Bldg. Sys., 733 F.2d 1087, 1089 (4th Cir. 1984)).

"* Id. at 56 (quoting Armco, Inc. v. Penrod-Stauffer Bldg. Sys., 733 F.2d 1087, 1089 (4th
Cir. 1984)).

881 For decisions holding that defendant must be personally served in cases where he does
not respond with the acknowledgment form in timely fashion, see Perkin Elmer v. Trans
Med. Airways, S.A.L., 107 F.R.D. 55, 58 (E.D.N.Y. 1985); Billy v. Ashland Oil, Inc., 102
F.R.D. 230, 231-33 (W.D. Pa. 1984); Eden Foods, Inc. v. Eden's Own Prods., Inc., 101 F.R.D.
96 (E.D. Mich. 1984); FDIC v. Sims, 100 F.R.D. 792, 794 (N.D. Ala. 1984).
58 Stranahan, 800 F.2d at 57 (quoting Armco, Inc. v. Penrod-Stauffer Bldg. Sys., 733

F.2d 1087, 1089 (4th Cir. 1984)).
"I Id. at 56.

1284 [Vol. 73:1183



Service of Process

ments of mail service" have not been met, and "resort must be had
to personal service."584

The language of the Rule comports with this reading: it
prescribes that in the absence of timely return of the acknowledg-
ment, "service of such summons and complaint shall be made" by
personal service.585 It does not refer to "another" service, a "sec-
ond" service, or even "follow-up" service, as Morse stated.

A commentary accompanying the congressional action on Rule 4
made it plain that a timely return is the deciding element in
whether service by mail was achieved. "If the defendant returns
the acknowledgment form," it stated, "service is complete. ' 588 The
congressional analysis indicated, in addition, that if the acknowl-
edgment is not received within the required 20 days, "then service
must be effected through some other means provided for in the
Rules . . .. [I]f the proper person receives the notice but fails to
return the acknowledgment form, another method of service au-
thorized by law is required.5 87 Quite clearly the drafters felt that
one who did not return the form had "avoid[ed] service by
mail."58s8 Contrary to the Morse reading, the congressional report
provided that if personal service is required for lack of an acknowl-
edgment, the subsequent (second) effort is actually "effecting ser-
vice," not merely creating a paper trail for use in preparing the
return.8 Moreover, the phraseology of the associated notice form,
which indicates that the complaint must be answered only if the
acknowledgment is returned,590 certainly supports the view that
the acknowledgment plays the key role. 91

One court reviewing the structure of Rule 4(c) shortly after its

U' Id.
'" Fed. R. Civ. P. 4(c)(2)(C)(ii) (emphasis added); see also Billy v. Ashland Oil, 102

F.R.D. 230, 234 (W.D. Pa. 1984) (The Rule "makes no explicit requirement that a party
actually receiving service must return the notice and acknowledgement."). When no ac-
knowledgment has been forthcoming, the follow-up effort to deliver process is described as
actually "effecting service." Allright Missouri, Inc. v. Billeter, 631 F. Supp. 1328, 1330 (E.D.
Mo. 1986).
186 Changes in Federal Summons Service, supra note 145, at 119.
687 Id. (emphasis added).
588 Id. at 121.
889 See id.
590 See supra note 240.

591 See Armco, Inc. v. Penrod-Stauffer Bldg. Sys., 733 F.2d 1087, 1089 (4th Cir. 1984)
("the notice explicitly told [defendants] that they need do nothing if they did not accept
and acknowledge service.").
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enactment speculated that the failure to define the acknowledg-
ment date as the date of effective service was simple inadver-
tence.592 Subsequent legislative efforts support that notion. In 1983
another Marshals Service bill was introduced in Congress 9 3 as part
of an ongoing effort to reduce further the duties of the Marshals
Service.5 14 The 1983 version contained provisions that would have
defined completion of service as the date of the acknowledg-
ment.59 5 When asked whether this date was correct, the Chairman
of the Advisory Committee on Civil Rules responded that the draft
legislation "merely state[s] the obvious," and that the date defini-
tion did not pose any serious problem.9 6

The court in Stranahan recognized that applying the rule as it is
written places a defendant in the position of being able to frustrate
the attempt to use mail mechanisms. 97 The message to plain-
tiffs-do not wait until the eve of the statute of limitation's expira-
tion before commencing an attempt to serve by mail-is plain598

"' See Madden v. Cleland, 105 F.R.D. 520, 524 (N.D. Ga. 1985).

See S. 1192, 98th Cong., 1st Sess. (1983).
See, e.g., H.R. 4001, 99th Cong., 1st Sess. (1985) (proposed "United States Marshals

Service Act of 1985").
"I See S. 1192, supra note 593, § 15(e)(1) (the last sentence of subsection (c)(2)(C)(ii) was

to be stricken and replaced with: "Service of a summons and complaint pursuant to this
subdivision of this rule is deemed complete on the date a written acknowledgment of receipt
of summons is executed, if such acknowledgment is thereafter returned to the sender.").

596 Letter of Walter R. Mansfield, Chairman of the Advisory Committee, to Leland E.
Beck, Counsel for the Administrative Office of the United States Courts (Aug. 31, 1983).

The interpretation of Rule 4(c) espoused here is consistent with general principles. Sub-
stantial compliance with jurisdictional rules is normally required. See Jackson v. Hayakawa,
682 F.2d 1344, 1347 (9th Cir. 1982). The burden of obtaining jurisdiction rests with the
plaintiff, see, e.g, Davis-Wilson v. Hilton Hotels Corp., 106 F.R.D. 505, 507-08 (E.D. La.
1985), and where nonpersonal service is involved, the traditional rule of construction has
been to require strict compliance with the basic elements of the procedure. See National
Trust for Historic Preservation v. 1750 K Inv. Partnership, 100 F.R.D. 483, 485 (E.D. Va.
1984). In such a context, actual notice of a claim or lawsuit is simply not a substitute for
proper service. See, e.g., Davis-Wilson, 106 F.R.D. at 508. Compliance with Rule 4(c)'s prin-
cipal elements is thus mandated. See Grosser v. Commodity Exch., 639 F. Supp. 1293, 1316
(S.D.N.Y. 1986). An acknowledgment, by the defendant, should be required. See, e.g., Kuehl
v. Gasway Corp., 109 F.R.D. 657, 661 (E.D. Wis. 1986). Nonresponses or unclaimed letters
ought not be deemed sufficient. See Shuster v. Conley, 107 F.R.D. 755, 756 (W.D. Pa. 1985)
(letter returned marked "insufficient address" is not service).

597 See Stranahan, 800 F.2d at 57 (citing D. Siegel, Practice Commentary on FRCP Rule
4, at 37 (West Supp. 1987)).

518 In Stranahan the court upheld the re-opening of a default. Because the period of limi-
tations had not expired, the third-party plaintiff was able to serve the Louisiana company
by nonmail means and pursue its third-party claim on the merits. See Id. at 57-58.
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and easily accommodated.599 The dangers inherent in allowing
"factors of justice and equity"600 to override unambiguous terms of
a standard service of process rule are great, amounting to the usur-
pation of the authority of Congress (or the Advisory Commit-
tees).60 Several courts, both before and after Stranahan, have
taken a view similar to that of the Third Circuit and opposed to
that espoused in Morse.102

Although the uncertainty over the effective date is regrettable,
all signs point toward the conclusion that either the execution of
the acknowledgment form or its timely receipt by a plaintiff should
be adopted as the trigger-point. A sentence should be added to the
rule and subdivision 4(c)(2)(E) recast to achieve this definition. 03

Such a change is far preferable to the encouragement of ad hoc
equitable assessments on the delivery of notice. As the Supreme

51' See Coldwell Banker & Co. v. Eyde, 5 Fed. R. Serv. 3d (Callaghan) 1050, 1053 n.6
(N.D. 111. 1986).
600 See Morse v. Elmira Country Club, 752 F.2d 35, 40 (2d Cir. 1984).
601 See Stranahan, 800 F.2d at 57.
"'z See United States v. Gluklick, 801 F.2d 834, 836-37 (6th Cir. 1986), cert. denied, 107 S.

Ct. 1376 (1987); Norlock v. City of Garland, 768 F.2d 654, 657 (5th Cir. 1985); Armco, Inc. v.
Penrod-Stauffer Bldg. Sys., 733 F.2d 1087, 1088 (4th Cir. 1984) ("Its effectiveness . . . is
dependent upon an appropriate response by the defendant on the Notice and Acknowledg-
ment for Service by Mail form."); Coldwell Banker & Co. v. Eyde, 5 Fed. R. Serv. 3d (Calla-
ghan) 1050, 1053 n.6 (N.D. Ill. 1986); Kuehl v. Gasway Corp., 109 F.R.D. 657, 661 (E.D. Wis.
1986) ("service was insufficient" without an acknowledgment, even where it was obvious
that the defendant received the papers and appeared to defend the action); see also Day v.
Commissioner of Correction, Civ. No. 83-8062 (S.D.N.Y. Oct. 15, 1985) (LEXIS, Genfed li-
brary, Dist file) (without mention of Morse).

It is clear, therefore, that the present structure of Rule 4 causes difficulties in determining
the viability of diversity actions under the statute of limitations. It has also caused at least
one court in a federal question case to construe the rule in connection with the 120-day
dismissal provisions of Rule 4(j). See Red Elk v. Stotts, 111 F.R.D. 87 (D. Mont. 1986). Also
rejecting Morse, this court concluded that for service to be complete within the 120-day
period, the acknowledgment form sent in the mail package must be returned as prescribed
in Rule 4(c)(2)(C)(ii), or valid service simply has not been made. Id. at 89.
601 Rule 4(c)(2)(E), redesignated 4(c)(2)(D), could read (proposed amendments are in ital-

ics and proposed deletions are bracketed):
(D)[(E)J A defendant is served under subdivision C(ii) of this Rule, and service is
effective for purposes of Rules 4(j), 12(a) and any applicable statute of limitations
requiring completion of service, on the date the [The] notice and acknowledgment of
receipt of summons and complaint [shall be] is executed under oath or affirmation by
such defendant.

This change has the added benefit of eliminating serious potential ethical problems that
arise if counsel serves process personally. See supra text accompanying notes 200-05. Fur-
ther, it avoids any difficulties about the timing of the answer and default judgments. See
supra note 478 and accompanying text.
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Court recently observed in a closely related context: "Few areas of
the law stand in greater need of firmly defined, easily applied rules
than does the subject of periods of limitations. ' 68 4

V. NECESSARY CLARIFICATIONS: A SYNTHESIS

In summary, abiding issues remain under the present structure
of the rule respecting the persons permitted to serve process by
mail, computation of a defendant's response time, the appropriate
means by which these matters are explained to the defendant, and
the options of a plaintiff when the timetables of the rule are
pushed to the limit, or exceeded. The territorial limits for mail ser-
vice require definition. Finally, the statute of limitations concerns
that split the circuits in Morse and Stranahan should be clarified.

In the rush to find a substitute for the original draft of amend-
ments to Rule 4's basic service of process provisions and to relieve
the Marshals Service of its financial strain, Congress concocted a
new rule hurriedly.60 5 The need for simplicity, combined with the
concern that any effort to deal with thorny practical issues could
have prevented enactment of any law,60 may have led to passage
of a bill known to be pregnant with difficulties. Now that the mail
provision is established, the Advisory Committee or Congress
should deal with the evident difficulties. Modest revisions to Rule
4(c) and Form 18-A could resolve all of the current problems. Such

"6 Wilson v. Garcia, 471 U.S. 261, 266 (1985) (quoting Chardon v. Fumero Soto, 462 U.S.
650, 667 (1983) (Rehnquist, J., dissenting)); see also Cote v. Wadel, 796 F.2d 981, 985 (7th
Cir. 1986) ("litigants and the public will benefit substantially in the long run from better
compliance with the rules limiting personal jurisdiction").
60 Congress first purported to put off the effective date until it could consider the mat-

ter, setting Oct. 1, 1983 as its own deadline. Pressure mounted, however, well before that
point, as the Justice Department and the Judicial Conference of the United States urged
Congress to act quickly to eliminate the stresses that were bankrupting the Marshals Ser-
vice. The bill that eventually passed was not subject to hearings, and the report prepared
was so rushed that it is unnumbered, having simply been read into the Congressional Rec-
ord when Congress, without debate, enacted the law. See sources cited supra notes 138-52
and accompanying text.

606 Congressional staff charged at the time with overseeing the drafting of a new bill felt
that the Justice Department did not have an agenda of substantive goals for the new legisla-
tion other than the singular focus on reducing the financial strains on the Marshals Service.
See Telephone Interview with Staff Counsel, 1987 (notes on file with the Virginia Law Re-
view Association). Moreover, the prevailing perception was that the more the draft rule at-
tempted to address the specific operations of service, the greater the likelihood that some-
one in the Congress could object; hence, whereas several mechanical issues were thought to
exist, none was addressed in the text of the rule. See id.
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revisions could take the form shown here (with explanatory notes
and cross-references; proposed amendments are in italics and pro-
posed deletions are bracketed). First, Rule 4(c) could read:

Rule 4. Process

(c) Service.

(2)

(C) A summons and complaint may be served upon a defendant of any
class referred to in paragraph (1) or (3) of subdivision (d) of this rule-

(i) pursuant to the law of the State in which the district court is held
for the service of summons or other like process upon such defendant in
an action brought in the courts of general jurisdiction of that State, or

(ii) by counsel, or any nonparty not less than 18 years of age in an
action being commenced without counsel,0 7 mailing a copy of the sum-
mons and of the complaint (by first-class mail, postage prepaid or by pri-
vate delivery service)os to the person to be served (addressed to his
dwelling house, usual place of abode, or usual place of business),60 9 to-
gether with two copies of a notice and acknowledgment conforming sub-
stantially to form 18-A and a return envelope, postage prepaid, addressed
to the sender. [If no acknowledgment of service under this subdivision of
this rule is received by the sender within 20 days after the date of mail-
ing, service of such summons and complaint shall be made under subpar-
agraph (A) or (B) of this paragraph in the manner prescribed by subdivi-
sion (d)(1) or (d)(3).]

(D) [(E)]610 A defendant is served under subdivision (C) (ii) of this rule,
and service is effective for purposes of Rules 4(j), 12(a)e11 and any appli-
cable statute of limitations requiring completion of service,6 12 on the

607 See supra note 206 and accompanying text.
600 See supra notes 211-13 and accompanying text.
"9 One could argue that within the appropriate geographical reach of the rule, no location

need be specified. Given the risk that it will be interpreted to be limited to delivery to
dwelling places on analogy to Rule 4(d), however, adding at least the place of business seems
beneficial. See supra notes 219-24.

610 Subdivisions (D) and (E) are reversed in order in this proposal in order to improve
understanding of the mechanisms.

I" Although a default judgment would be available upon a failure to plead in a timely
manner after such service, amending Rule 55(a) to so provide is unnecessary because that
Rule defines the availability of the default remedy by the failure to "plead or otherwise
defend as provided by these rules," effectively utilizing the timetables of Rule 12(a).

422 This phrase recognizes that filing is sufficient to toll the statute of limitations for
questions arising under federal law and that some states may define filing as a sufficient
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date the notice and acknowledgment of receipt of summons and com-
plaint [shall be] is executed under oath or affirmation by such
defendant."'5

(E) If a properly executed acknowledgment has not been received by a
plaintiff within 3014 days after the summons and complaint is mailed to
a defendant, service may be attempted through a new mailing615 of the
materials called for in subdivision (C)(ii) of this Rule, or in any other
manner permitted by these rules, including those authorized under sub-
division (C)(i) of this rule.6 "

(F)[(D)] Unless good cause is shown for not doing so,6 1  where mail
service is attempted in substantial compliance1 8 with the procedures of
subdivision (C)(ii) of this rule and the party to be served fails to make
timely return of the notice and acknowledgment of receipt of summons
and complaint, the court shall order [the] such party to pay [payment]
to the serving party [of] the reasonable [costs] expenses incurred in
making [of personal] service other than by mail. [by the person served if
such person does not complete and return within 20 days after mailing,
the notice and acknowledgment of receipt of summons.]619

event to stop the running of the applicable statutory period. In cases governed by such a
filing rule, the present definition of completion of service under the mail procedure will not
apply to the statute of limitations issues, although it would apply for purposes of Rule 4(j)'s
housekeeping timetable. See supra text accompanying notes 425-40.

M' This phrase appears useful because the plaintiff must also sign the notice form, and
the form should clarify that the defendant's execution with proper formality marks the com-
pletion of service and the commencement of timetables for further events in the lawsuit.

81" This period accords more closely with those for common litigation events and is, for
lay recipients of the Notice and Acknowledgment with a summons and complaint, a "round
number" equivalent to one month.

"15 See supra text accompanying note 265.
616 See supra text accompanying notes 267-72.
81 This phrase is awkward but serviceable. A somewhat cleaner approach, modeled on

provisions contained in Rule 37, would recast this subparagraph to place the context and
contingency first, and the discretionary judgment at the end, such as:

Where mail service is attempted in compliance with the procedures of subdivision
(C)(ii) of this rule and the party to be served fails to make timely return of the notice
and acknowledgment of receipt of summons and complaint, the court shall order such
party to pay to the serving party the reasonable expenses incurred in making service
other than by mail, unless the court finds that other circumstances make an award of
expenses unjust.

See Fed. R. Civ. P. 37(b) (last two lines); Rule 37(d) (last two lines of first paragraph). A
similar approach is taken in Rule 16(f). But cf. Rules 11 and 26(g) (no express savings
clauses).

"" This terminology is used to comport with the substantial compliance notion evident in
the emerging case law. See sources cited supra notes 208-13 and accompanying text.

81I This change is cosmetic only, made for the purpose of parallelism.
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(e) Summons: Service Upon Party Not Inhabitant of or Found Within
State. Whenever a statute of the United States or an order of court there-
under provides for service of a summons, or a notice, or of an order in lieu
of summons upon a party not an inhabitant of or found within the state
in which the district court is held, service may be made under the circum-
stances and in the manner prescribed by the statute or order, or, if there
is no provision therein prescribing the manner of service, in a manner
stated in this rule. Whenever a statute or rule of court of the state in
which the district court is held provides (1) for service of a summons, or
of a notice, or of an order in lieu of summons upon a party not an inhabi-
tant of or found within the state, or (2) for service upon or notice to him
to appear and respond or defend in an action by reason of the attachment
or garnishment or similar seizure of his property located within the state,
service may in either case be made under the circumstances prescribed in
the state statute or rule and may be effected in the manner prescribed in
the state statute or rule or in any manner permitted under this rule.2 10

Likewise, Form 18-A, the notice and acknowledgment form for
service by mail, could be revised to read (with explanatory notes
and cross-references; proposed amendments are in italics and pro-
posed deletions are bracketed):

NOTICE AND ACKNOWLEDGMENT FOR SERVICE BY MAIL

United States District Court

for the - District of -

Civil Action, File Number -

A.B., Plaintiff I Notice and Acknowledgment
v.5 of Receipt of

C.D., Defendant Summons and Complaint

NOTICE

To: (insert the name and address of the person to be served.)
The enclosed summons and complaint are being served in a lawsuit

that has been filed in the federal court shown above. If you are named
in the caption above as a defendant, this proceeding may seriously af-
fect your financial and other interests, and YOU ARE ADVISED TO
CONSULT AN ATTORNEY AT THE EARLIEST POSSIBLE
OPPORTUNITY.

6 21

42' See supra text accompanying note 420.
611 Cf. Or. R. Civ. P. 7C.(3) ("If you have any questions, you should see an attorney

immediately.").
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This mailing is being made pursuant to Rule 4(c)(2)(C)(ii) of the Fed-
eral Rules of Civil Procedure, and is designed to save the expense and
inconvenience of using other means to serve these papers. Under this
Rule, you [You] must [complete,] sign and date the acknowledgment part
of this form under penalty of perjury and return one copy of the com-
pleted form to the sender [within 20 days]. Your cooperation in signing
and returning the acknowledgment form will eliminate any dispute as to
the fact that these papers were delivered to you, but it does NOT admit
any fact, charge or conclusion alleged in the complaint, and does NOT
give up622 any defenses or claims you may have, including defenses to
the court's jurisdiction over you.

[You must sign and date the acknowledgment.] If you are served on
behalf of a corporation, unincorporated association (including a partner-
ship), or other entity, you must indicate under your signature your rela-
tionship to that entity. If you are served on behalf of another person and
you are authorized to receive process, you must indicate your authority
under your signature [your authority].

If the sender has not received your acknowledgment of receipt within
30 days after the date it was mailed to you (shown below over the
sender's signature on this Notice), the sender will be free to attempt
another service upon you by mail or to use any other means of service
permitted by law. If you [do not] have received this letter and fail to
complete and return the acknowledgment form [to the sender within 20
days], making other means of service necessary, you (or the party on
whose behalf you are being served) may be required to pay [any] all rea-
sonable expenses incurred in serving a summons and complaint in any
other manner permitted by law.

If you DO [do] complete and return this form, you (or the party on
whose behalf you are being served) will be treated as having been served
on the date you sign the acknowledgment, and hence you must answer
the complaint within 20 days thereafter.6 23 While returning the acknowl-
edgment form completes the service of process, it is NOT an answer to
the complaint; a separate written response is required. YOU ARE
URGED TO OBTAIN THE ADVICE AND SERVICES OF AN ATTOR-
NEY IN PREPARING YOUR ANSWER TO THE COMPLAINT. If you

'22 This term, used in lieu of "waive," is taken from the commonly used form for advice of

rights established under Miranda v. Arizona, 384 U.S. 436 (1966), although the Miranda
decision does not itself use the term. See Hill v. Whealon, 490 F.2d 629, 633 (6th Cir. 1974)
(defendant was told, "Unless you are willing to give up the above rights"); Craft v. United
States, 403 F.2d 360, 363-64 (9th Cir. 1968) (defendant was given document stating, "[A]re
you willing to give up your right . .").

623 This term seeks to eliminate the incongruities between the text of the rule and the
form.
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fail to [do so] answer or otherwise plead as provided in Rule 12 of the
Federal Rules of Civil Procedure within 20 days after signing this ac-
knowledgment form, judgment by default [will] may be taken against you
for the relief demanded in the complaint.

Certificate of Sender:
I declare, under penalty of perjury, that this Notice and Acknowledg-

ment of Receipt of Summons and Complaint will have been [was] mailed
on (insert date of mailing).

Signature

Date of Signature

Typed (or printed) name and address of Sender:

Telephone number of sender: (

ACKNOWLEDGMENT OF RECEIPT OF SUMMONS AND
COMPLAINT

I declare, under penalty of perjury, that I received a copy of the sum-
mons and of the complaint in the above-captioned matter [at (insert
address)] .624

Signature of Person Served

Date of Signature

Typed (or printed) name and address of party served:

Relationship of the person receiving service to the entity being sued, or
authority to receive [service of] process on behalf of the individual sued:

VI. CONCLUSION

Service of process rules are sometimes said to be subject to a
canon of liberal construction, 2 5 in furtherance of the general objec-

42, No apparent reason exists under the present rule, or the proposed revisions set forth
here, to ask the defendant to represent where service was made. If the defendant's address
is needed, that may be called for more explicitly, as suggested on the form immediately
below the signature block.

625 See Armco, Inc. v. Penrod-Stauffer Bldg. Sys., 733 F.2d 1087, 1089 (4th Cir. 1984) (at
least where notice is actually given to a defendant, the rules are entitled to a liberal con-
struction). The informing policy frequently has been in favor of reaching a decision on the
merits of a controversy. See Nowell v. Nowell, 384 F.2d 951 (5th Cir. 1967), cert. denied, 390
U.S. 956 (1968); cf. Conley v. Gibson, 355 U.S. 41 (1957) (amendment of pleadings context).
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tives of providing a procedure most likely to result in actual no-
tice, 62  and avoiding slavish technicality.2 7 But this broad policy,
essentially the desire to do justice,62

1 must at some point yield to
the principle that charitable construction of transactions should
not be "utilized as a substitute for the plain legal requirements as
to the manner in which service of process may be had. 6 2e Substan-
tial compliance with a straightforward procedure is required 30 and
certainly comports with due process. 31 Additionally, it is an appro-
priate burden to place on the plaintiff.6 2 For "in the long run, ex-
perience teaches that strict adherence to the procedural require-
ments specified by the legislature is the best guarantee of
evenhanded administration of the law. s6 3 For such a basic func-

020 See FTC v. Compagnie de Saint-Gobain-Pont-a-Mousson, 636 F.2d 1300, 1312 (D.C.

Cir. 1980).
027 See Lee v. Carlson, 645 F. Supp. 1430, 1433 (S.D.N.Y. 1986) ("the Rule should be

liberally and not slavishly applied").
020 The plight of Rule 4 today reflects the tension throughout procedure between the need

for determinate rules, which promote certainty overall but may create hardship in some
individual cases, and flexible rules, which are designed to provide a means of serving the
ends of justice in all cases but create uncertainty in many. See Miller, supra note 25, at 174.

029 United States v. Mollenhauer Laboratories, Inc., 267 F.2d 260, 262 (7th Cir. 1959). The
court in Tart v. Hudgins, 58 F.R.D. 116 (M.D. N.C. 1972), noted that where "actual notice
has been received by the defendant, the courts are, and should be, reluctant to quash the
service .... This does not mean, however, that the provisions of the Rule may be ignored if
the defendant receives actual notice." Id. at 117 (citing Di Leo v. Shin Shu, 30 F.R.D. 56
(S.D.N.Y. 1961)).

30 See Jackson v. Hayakawa, 682 F.2d 1344, 1347 (9th Cir. 1982); Bernard v. Strang Air,
Inc., 109 F.R.D. 333, 338 (D. Neb. 1985) (requiring compliance with "the fundamental ele-
ments of the Rule").

021 Due process may not only require notice and an opportunity to defend, it may oblige
the state to follow a formal and officially predetermined procedure when it seeks to place
the burden of defense upon a person. Cf. Wuchter v. Pizzutti, 276 U.S. 13, 20 (1928) (dis-
cussing the rigor of the procedures in a nonresident motorist statutory context).

032 See Baldwin County Welcome Center v. Brown, 466 U.S. 147, 152 (1984).
633 Id. (quoting Mohasco Corp. v. Silver, 447 U.S. 807, 826 (1980)). A similar sentiment

was expressed by a federal magistrate in Bernard v. Strang Air, Inc., 109 F.R.D. 336 (D.
Neb. 1985), summarizing the issue and granting a motion to dismiss where defendant's wife
signed a return receipt for an envelope with a summons and complaint, but no acknowledg-
ment form was returned by the defendant:

Finally, plaintiffs argue that since the defendant did actually receive notice of this
action, granting the motion to quash would but exalt form over substance. Though
sometimes appealing, this argument must be rejected in this instance for several rea-
sons. First, the plaintiff did not comply with the fundamental elements of the Rule.
These were not merely technical flaws but went to the Rule's major characters. Sec-
ondly, while it is true that a court should not be an inflexible martinet in applying
procedural rules, it may not disregard totally the strictures of a rule intended to ac-
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tion as serving process on the most common categories of defend-
ants, mail service can provide economy, efficiency, and simplicity,
but to achieve these goals we need to have some plain legal re-
quirements and we need to enforce them.

complish an alleviation of the costs and delay historically incident in the require-
ments for personal service but yet assuring that the proper person receives notice of
the suit against him. There are times when adherence to form is important.

Id. at 338. The opinion then quoted Armco, Inc. v. Penrod-Stauffer Bldg. Sys., 733 F.2d
1087 (4th Cir. 1984):

The defendant, of course, had notice that an action had been commenced by the
filing of a complaint. When the process gives the defendant actual notice of the pen-
dency of the action, the rules, in general, are entitled to a liberal construction. When
there is actual notice, every technical violation of the rule or failure of strict compli-
ance may not invalidiate the service of process. But the rules are there to be followed,
and plain requirements for the means of effecting service of process may not be
ignored.

Bernard, 109 F.R.D. at 338 (quoting Armco, 733 F.2d at 1089); see also Cot6 v. Wadel, 796
F.2d 981, 985 (7th Cir. 1986) ("The proper penalty for obvious mistakes that impose costs on
opposing parties and on the judicial system is a heavy one.").
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