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James Couzens, Andrew Mellon, the
"Greatest Tax Suit in the History
of the World," and the Creation

of the Joint Committee on
Taxation and Its Staff

GEORGE K. YIN*

I. INTRODUCTION

In early 1924, James Couzens was a Republican Senator from Mich-
igan and reportedly the richest member of Congress. Andrew Mellon
was beginning his fourth year as Secretary of the Treasury-a service
that eventually would span eleven years under three Republican Ad-
ministrations-and one of the wealthiest people in the entire country.
This Article describes how a feud between these two men, an ensuing
investigation led by Couzens of the Bureau of Internal Revenue
(BIR) (predecessor to the modern-day Internal Revenue Service),

* Edwin S. Cohen Distinguished Professor of Law and Taxation and Thomas F. Bergin
Teaching Professor, University of Virginia School of Law; former Chief of Staff, Joint
Committee on Taxation (JCT), 2003-05. The views in this Article should not be attributed
to the JCT or its staff. My thanks to Tom Barthold, Tomiko Brown-Nagin, John Buckley,
Robert Cassanos, Barry Cushman, Michael Doran, Pat Driessen, Risa Goluboff, Andy
Grewal, Dan Halperin, Christopher Hanna, John Huffaker, Cal Johnson, Marjorie
Kornhauser, Ajay Mehrotra, George Mundstock, David Shakow, Peter Shulman, Joe
Thorndike, Randy Weiss, Jim Wetzler, Ted White, Larry Zelenak, and participants in
workshops at Boston College, Duke, and Virginia law schools, for their helpful comments
on earlier drafts. I also thank David Ashner, Kristyn Medina, Meghann Morrill, Roma
Nandwani, Becca Reeb, and the University of Virginia law librarians for excellent research
assistance.

The historical documents used in this Article have been taken from four sources: the
Papers of James Couzens ("LOC-Couzens") and Papers of David E. Finley (who was
Andrew Mellon's close personal assistant) ("LOC-Finley"), both collected in the
Manuscripts Division of the Library of Congress (Washington, DC), and the Records of
the Joint Committee on Internal Revenue Taxation (1926-1975) (RG 128, ch. 23)
("NARA-JCT") and the General Records of the Treasury Department, Central Files,
1917-1932 (Office of Treasury Secretary) (RG 56, Entry No. Al 191) ("NARA-Treasury"),
both collected in the National Archives & Records Administration (Washington, DC and
College Park, MD). Throughout the Article, I refer to these collections by abbreviation
and provide the specific container number and file name (if applicable) for the item.
Electronic copies of all documents can also be obtained by contacting the author
(gyin@virginia.edu).



TAX LAW REVIEW

and a tax case against Couzens that was described as the "greatest tax
suit in the history of the world,"1 helped lead to the creation of the
Joint Committee on Taxation (JCT) and its staff. The events-filled
with political intrigue, backstabbing (real or imagined), and unin-
tended consequences-antagonized Congress' relationship with the
executive branch, but improved cooperation between the House and
Senate, and both were instrumental in the JCT's creation. The story
also helps to explain certain of the unique characteristics of the JCT
and its staff since their formation. Finally, the Article describes how
creation of the JCT became entangled with two of the most conten-
tious tax issues of the day-the publicity of tax return information and
the depletion allowance for oil and gas production-and played a role
in changing the law in both areas.

Although the feud and its aftermath contributed directly to the
JCT's creation, the development of the modern income tax during
roughly its first decade was an equally essential ingredient. The deci-
sions made by Congress, Treasury, and the BIR during that period,
and their later understanding (or misunderstanding) of the law and its
effects, set the stage for the feud and subsequent events. Thus, in ad-
dition to telling the largely untold story of the origins of an important
congressional committee and its staff, this Article explains and ana-
lyzes key, early portions of our nation's 100-year-old law as well as the
sometimes flawed decision-making process-involving an intriguing
mix of policy, politics, and personality-that helped produce this new
institution of government.

Part II describes the JCT and the tax law most critical to its crea-
tion. It examines the first act of the modern income tax and
changes-largely to accommodate the country's needs during World
War I-to increase tax rates, enact an excess-profits tax, and liberalize
the allowance for depletion and war-related losses. Part III discusses
legislative steps to address the early problems with the income tax
system, including a House proposal (as part of its 1926 Act tax bill) to
establish a temporary Joint Commission on Taxation to make simplifi-
cation recommendations to Congress. Parts IV and V then detail the
Senate's path to the JCT-the feud between Couzens and Mellon, the
BIR investigation and its ramifications, and the tax action against
Couzens-and the merging of the two chambers' interests to produce
the legislation creating the JCT and its staff in 1926. Part VI reviews
and evaluates the principal connections between the Couzens-Mellon
saga and the formation and features of the JCT and its staff, and Part
VII briefly concludes.

1 U.S. Tomorrow Begins Defense in $31,000,000 Claim on Ford Shares, Wash. Post, Feb.
13, 1927, at 4 [hereinafter U.S. Tomorrow].

[Vol. 66:
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II. BACKGROUND

A. The Joint Committee on Taxation

The JCT is a bipartisan committee of ten members of the House
and Senate tax-writing committees and exists principally to provide
justification for its staff.2 The committee does not report legislation
and rarely convenes hearings or performs other traditional functions
of a legislative committee. The staff of the JCT (currently including
about forty economists, lawyers, and accountants) is nonpartisan and
serves all of Congress. 3 Its principal duty is to assist each tax-writing
committee with all of its tax law-making responsibilities-the concep-
tion, analysis, and evaluation of tax legislative proposals and the tasks
necessary for their enactment.4 No other staff in any other area of law
has that responsibility while being nonpartisan and serving both cham-
bers.5 The staff also provides the official revenue estimates used by
Congress for all tax legislative proposals, 6 reviews all large tax refunds
made by the IRS, 7 and monitors the agency's administration of the
laws. Finally, the staff has performed important (and sensitive) tax-
related investigations,8 such as examining President Nixon's tax re-
turns9 and the tax positions of Enron. 10

As a nonpartisan office of a joint committee, the staff is able to
provide valuable continuity and institutional memory to the consider-
ation of tax bills at successive stages of a given Congress and in differ-
ent Congresses.1" But the same role of providing nonpartisan service

2 See IRC § 8002(a); Walter J. Oleszek, House-Senate Relationships: Comity and Con-
flict, 411 Annals Am. Acad. Pol. & Soc. Sci. 75, 81 (1974) ([T]he JCT "functions mainly as
a holding company for staff.")

3 Joint Comm. on Tax'n, Overview, https://www.jct.gov/about-us/overview.html (last vis-
ited Feb. 15, 2013).

4 Joint Comm. on Tax'n, Joint Committee Role in the Tax Legislative Process, http://
www.jct.gov/about-us/role-of-jct.html) (last visited Feb. 15, 2013).

5 Although certain other legislative staffs, notably those of the Congressional Research
Service, the Government Accountability Office, and the Congressional Budget Office, are
nonpartisan and serve the entire Congress, none assists with all of the general law-making
activities of a committee in the same way as the JCT and committee staffs.

6 2 U.S.C. § 601(f).
7 IRC § 6405(a).
8 Id.; IRC § 8022(1); Joint Comm. on Tax'n, How the Joint Committee Fulfills Its Statu-

tory Mandate, www.jct.gov/about-us/mandate.html (last visited Feb. 15, 2013).
9 Staff of Joint Comm. on Internal Revenue Tax'n, Examination of President Nixon's

Tax Returns for 1969 Through 1972, H.R. Rep. No. 93-966 (1974).
10 Staff of the Joint Comm. on Tax'n, 108th Cong., Report of Investigation of Enron

Corporation and Related Entities Regarding Federal Tax and Compensation Issues, and
Policy Recommendations 1 (Comm. Print 2003), available at www.jct.gov/s-3-03-voll.pdf.

11 See John F. Manley, The Politics of Finance: The House Committee on Ways and
Means 309 (1970); Thomas J. Reese, The Politics of Taxation 63 (1980); Laurence N.
Woodworth, Procedures Followed by Congress in Enacting Tax Legislation and the Role of
the Joint Committee Staff in That Process, U.S.C. 18th Ann. Inst. on Fed. Tax'n 24 (1966);
Letter from Laurence Woodworth, Chief of Staff, Joint Comm. on Internal Revenue Tax'n,
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to the entire Congress sometimes places the staff at the uneasy inter-
section of the two great divides in Congress-the gulfs separating the
parties and the two chambers12-when the staff is integrally involved
in the formation of the law.13 The JCT and its chief of staff are given
direct access to otherwise confidential tax return information and are
permitted to delegate that access to others. 14

B. The 1913 Income Tax

In 1913, following ratification of the Sixteenth Amendment, Con-
gress approved as the first act of the modern income tax15 a law gener-
ally resembling a "flat tax."'1 6 The 1913 Act imposed a 1% "normal
tax" on the net income of individuals and an additional surtax (rang-
ing from 1-6%) on income above certain thresholds. 17 The Act's tax
rates, therefore, were not completely flat, but the combination of a
very large exemption amount ($4,000 for married couples, equivalent
to over $90,000 today), plus a very high threshold before any surtax
became applicable ($20,000 of income,18 equivalent to over $470,000
today19), meant that the vast majority of individuals were either ex-
empt from paying the tax or taxed at a flat 1% rate on all of their
income above the exemption amount. Only about 2% of households
paid any income tax, and a much smaller fraction paid any surtax.20

to Spiros Caramalis (Mar. 12, 1965), in NARA-JCT, box #202 (JCIRT 1965 file) (explain-
ing advantage of continuity).

12 Neil MacNeil has described the relationship of the two Houses as "a furious institu-
tional competition often marked with bitterness and sometimes touched with ridicule and
mutual contempt." Neil MacNeil, Forge of Democracy: The House of Representatives 370
(1963).
13 See Roy Blough, The Federal Taxing Process 64 (1952) ("The problem of [the JCT

staff] serving impartially the interests of both committees when they are on opposite sides
of important issues has not been solved."); Stanley S. Surrey, Tribute to Dr. Laurence N.
Woolworth: Two Decades of Federal Tax History Viewed from This Perspective, 32 Nat'l
Tax J. 227, 232 (1979) (describing "constant high wire act" faced by JCT staff).

14 IRC §§ 6103(f)(1), (2), (4)(A), 8023.
15 Tariff Act of 1913, Pub. L. No. 63-16, 38 Stat. 114.
16 See Steven A. Bank, Origins of a Flat Tax, 73 Denv. U. L. Rev. 329, 396-97 (1996).

The tax resembled a flat income tax, not the version of a flat tax popularized by Robert
Hall and Alvin Rabushka that is a form of consumption tax. See generally Robert E. Hall
& Alvin Rabushka, The Flat Tax (2d ed. 1995).

17 1913 Act, note 15, § II.A (Subdiv. 1 & 2), 38 Stat. at 166.
18 Id. § II.C, 38 Stat. at 168.
19 See U.S. Bureau of Labor Statistics, CPI Inflation Calculator, www.bls.gov/data/infla-

tioncalculator.htm
20 W. Elliot Brownlee, Federal Taxation in America: A Short History 57 (2004). During

the fiscal year ending June 30, 1914, only 23,175 taxpayers (representing about .02% of the
total population (around 100 million)) reported net income of $20,000 or more, the starting
threshold for the surtax. See Treasury Dep't, Annual Report of the Secretary of the Trea-
sury on the State of the Finances for the Fiscal Year Ended June 30 1914, at 32, 221 (1915)
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The Act similarly levied a flat 1% normal tax (and no surtax) on the
net income of all corporations.21

The base of the tax was extremely straightforward by today's stan-
dards. In general, the only allowable deductions from gross income
were for business expenses, interest, taxes, business and casualty
losses, bad debts, and a reasonable allowance for depreciation and de-
pletion.22 There were few exclusions from gross income and no tax
credits at all. Thus, the law generally taxed income comprehensively
and was essentially devoid of provisions extraneous to the determina-
tion of taxable income and tax liability (commonly referred to as "tax
expenditures" today).23 The law integrated the 1% corporate income
tax with the individual income tax by permitting taxpayers to deduct
(for purposes of the 1% normal tax) any dividends received from
companies subject to the corporate tax.24 The corporate tax therefore
generally functioned as a form of withholding tax on the income of the
corporation's high-income shareholders.2 5 More generally, the Act in-
cluded a broad "withholding at source" provision that required with-
holding agents to withhold and remit to the BIR the normal tax (1%)
on many items of income paid to taxpayers. 26 Thus, although some
taxpayers (generally, those with net income over $3000) were required
to file income tax returns, many could potentially pay all of their tax
through withholding.27

[hereinafter 1915 Treasury Report]. Treasury attributed some of this result to noncompli-
ance. See id. at 32.

21 1913 Act, note 15, § II.G(a), 38 Stat. at 172.
22 Id. § I1.B (para. 2), 38 Stat. at 167.
23 This feature of the income tax law proved short-lived. Congress authorized a deduc-

tion for certain charitable contributions in 1917, War Revenue Act of 1917, Pub. L. No. 65-
50, § 1201(2), 40 Stat. 300, 330 (adding paragraph nine to section 5(a) of the 1916 Act), and
an income exclusion of up to $3500 in military pay (in lieu of providing a cash bonus to
soldiers) in 1918, Revenue Act of 1918, Pub. L. No. 65-254, § 213(b)(8), 40 Stat. 1057, 1066.
See Jerold L. Waltman, Political Origins of the U.S. Income Tax 69, 77 (1985). In addition,
in the early years of the modern income tax, certain fringe benefits, such as employer-paid
premiums for health insurance, were not treated as taxable income. See Bob Lyke, Cong.
Research Serv., The Tax Exclusion for Employer-Provided Health Insurance: Policy Issues
Regarding the Repeal Debate 7-8 (2008).

24 1913 Act, note 15, § II.B (2d paragraph, 7th clause), 38 Stat. at 167.
25 The corporate tax was more than a "mere" withholding tax for shareholders whose

dividends were exempt.
26 1913 Act, note 15, § II.D & E, 38 Stat. at 168-70.
27 Id. § 1I.D, 38 Stat. at 168; H.R. Rep. No. 63-5, at XXXVIII (1913) (estimating that

about two-thirds of the income tax to be paid would be withheld at source in order to
"save[ I the taxpayer annoyance and ... practically double[ ] the amount of revenue the
Government would otherwise receive"); The American Way in Taxation: Internal Reve-
nue, 1862-1963, at 118 (Lillian Doris ed., 1963). President Wilson supported a high thresh-
old for tax liability and tax return filing to minimize the number of people affected by what
he expected to be an unpopular new law. See Ray Stannard Baker, 4 Woodrow Wilson:
Life and Letters 111-12 (1968); Harold B. Hinton, Cordell Hull: A Biography 130-31
(1942). The high threshold also was designed to permit the institutions necessary to sup-
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Although the income tax approved in 1913 was new, it had ample

precedents. In drafting the initial bill for the House Ways & Means
Committee, Congressman (and future Secretary of State under Presi-
dent Franklin Roosevelt) Cordell Hull (D.-Tenn.) drew on the exper-
iences of the British income tax (over 100 years old) and that of the
states and other countries, two earlier federal income taxes in the
United States (one during and after the Civil War, and another briefly
in 1894), and the country's 1909 corporate excise tax that determined
tax liability based on the amount of a corporation's "net income. ' 28

To be sure, the final legislation was confusingly drafted and contained
some gaping holes.29 For example, the statute appeared to permit de-
ductions only for purposes of the normal tax, and not the surtax, thus
raising the possibility that the law imposed, in part, a tax on gross
income.3° Moreover, apart from drafting errors and ambiguity, many

port the new tax to develop gradually. See Roy G. Blakey, The New Income Tax, 4 Am.
Econ. Rev. 25, 38 (1914) (claiming that the 1913 Act was the "first step" of a vast and
complex system that might be made "more comprehensive.... more remunerative, and...
more equitable" as the "administrative machinery is developed"); Cordell Hull, Some Fea-
tures of the New Income Tax Law, Proceedings of 37th Ann. Mtg., N.Y. St. Bar Ass'n 131
(1914) ("To suddenly apply to ninety million people a comprehensive income tax law...
might result in the breaking down of its administration."). In 1917, Congress replaced the
broad withholding provision with an "information reporting at source" rule, a change first
suggested by Treasury in 1915 in view of the difficulties in implementing withholding. See
1917 War Act, note 23, §§ 1204(2), 1205(1), 1211, 40 Stat. at 332; 55 Cong. Rec. 5967
(1917); Treasury Dep't, Annual Report of the Secretary of the Treasury on the State of the
Finances for Fiscal Year Ended June 30 1915, at 19 (1916) [hereinafter 1916 Treasury Re-
port]; Treasury Dep't, Annual Report of the Secretary of the Treasury on the State of the
Finances for Fiscal Year Ended June 30 1916, at 674 (1917) [hereinafter 1917 Treasury
Report]; Roy G. Blakey & Gladys C. Blakey, The Federal Income Tax 101 n.117 (1940).
Withholding on wage and salary income was not revived until 1943. See Current Tax Pay-
ment Act of 1943, Pub. L. No. 78-68, § 2, 57 Stat. 126, 126.

28 See 50 Cong. Rec. 503-04 (1913) (statement of Rep. Cordell Hull) (referencing fifty-
two countries and states with an income tax); Hinton, note 27, at 135; 1 Cordell Hull, The
Memoirs of Cordell Hull 48-50, 65-66, 70-71 (1948) [hereinafter Memoirs]; Hull, note 27, at
123-24; Blakey & Blakey, note 27, at 502-03.

29 See Blakey, note 27, at 27 (reporting that "the press of the whole country has been
flooded with statements of lawyers, bankers, and others to the effect that the provisions of
the [1913 Act] are intricate, inconsistent, and incomprehensible"); Randolph E. Paul, Taxa-
tion in the United States 102-03 (1954). A modern-day observer has described the first
statute as "a poorly drafted hodgepodge that seems to have reflected none of the more-
principled approaches to a fundamental definition of income that is now taken for
granted." Charlotte Crane, Pollock, Macomber, and the Role of Federal Courts in the
Development of the Income Tax in the United States, 73 L. & Contemp. Probs. 1, 17
(2010). Part of the reason was that Hull and a couple of assistants drafted the initial legis-
lative proposals themselves (as well as the initial bills of certain later tax acts). See 1 Hull,
Memoirs, note 28, at 64-65, 80. The Legislative Drafting Service, which eventually became
the Offices of Legislative Counsel used by the House and Senate today for legislative draft-
ing, was not established until 1919, after which the quality of the statutes improved. See
text accompanying notes 120-122; Blakey & Blakey, note 27, at 246.

30 1913 Act, note 15, § II.B., 38 Stat. at 167. In 1915, Treasury recommended a clarifying
amendment. 1916 Treasury Report, note 27, at 99-100.
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difficult questions were embedded within the 1913 income tax law,
which required some compromise between the theory of an income
tax and administrative considerations and other policy objectives.
What the country needed was time to let the fledgling tax gradually
mature. Unfortunately, world events soon made that hope an
impossibility. 31

C. World War I and Its Effect on Income Tax Rates

With the outbreak of war in Europe, Congress initially satisfied the
country's additional revenue needs through temporary excise taxes on
alcohol and tobacco and other special taxes. 32 Income taxes were not
raised, in part because Treasury needed the additional revenue
quickly. 33 Confirming, however, the view of war as "a hothouse of
income taxation, '34 Congress soon turned to the income tax and made
extensive changes in 1916, 1917, and 1918.35 Table 1 shows the
changes in the tax rates and exemption amounts of the new tax by
1918.

TABLE 1
CHANGE IN INCOME TAX RATES AND EXEMPTION AMOUNTS

BETWEEN 1913 AND 191836

1913 1918
Exemption

Single $3000 $1000
Married Couples $4000 $2000

Normal tax on individuals 1% on all net income (in 6% on net income (in excess
excess of exemption amount) of exemption amount) up to

$4000; 12% on all additional
net income

Surtax on individuals 1% to 6%, beginning at net 1% to 65%, beginning at net
income over $20,000 income over $5000

Corporate tax rate 1% on all net income 12% on all net income (in
excess of $2000)

31 See Brownlee, note 20, at 58 ("Without the intervention of the United States in World
War I and the management of that intervention by the leaders of the Democratic Party, the
development of federal taxation would have proceeded far more incrementally."); Memo-
randum from Staff of the Joint Comm. on Internal Revenue Tax'n to Rep. Treadway (R.-
Mass.) (member of the first Joint Committee) (Apr. 27, 1927), in NARA-JCT, box #201,
(JCIRT, 1927 file) ("[Tihe World War made it impossible to follow out a consistent pro-
gram of evolutionary development in [the income tax] .... There was not time in which to
analyze and weigh such experience as we had accumulated at a given time.").

32 Act of Oct. 22, 1914, Pub. L. No. 63-217, 38 Stat. 745.
33 Blakey & Blakey, note 27, at 105.
34 Sidney Ratner, Taxation and Democracy in America 375 (1980) (quoting Boston

News Bureau).
35 Revenue Act of 1916, Pub. L. No. 64-271, 39 Stat. 756; Revenue Act of March 3, 1917,

Pub. L. No. 64-377, 39 Stat. 1000; 1917 War Act, note 23; 1918 Act, note 23.
36 For 1913 rates, see 1913 Act, note 15, § ILA, C, G(a), 38 Stat. at 166-68. For 1918
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Thus, in just five years, the maximum individual income tax rate
rose from 7% to 77% (12% maximum normal tax plus 65% maximum
surtax), and the breadth of the tax also increased significantly. The
corporate tax rate increased from 1% to 12%, and Congress also en-
acted a sizable "excess-profits" tax37 applicable to certain businesses.
Congress generally made these and many other changes to the income
tax very hurriedly, during a period when it was also busy adding and
amending many other taxes (including an estate tax in 191638 and the
excess-profits tax in 191739), and considering and passing other impor-
tant legislation.40 Table 2 shows how dramatically these changes al-
tered the amount and source of revenue raised by the federal
government during this period. 41

TABLE 2
AMOUNT AND SOURCE OF FEDERAL REVENUE, FY ENDING

JUNE 30, 1914 AND 191842

FY 1914 FY 1918
Amount % of Amount % of % change,

Source of Revenue ($M) total ($M) total FY 1914-18
Income Tax 71 9.7 2839 68.0 3898.6
(including corporate and excess-profits tax)

Other Sources 664 90.3 1334 32.0 101.1
Total 735 100.0 4173 100.0 467.9

rates, see 1918 Act, note 23, §§ 210(a), 211(a), 216(c), 230(a)(1), 236(c), 40 Stat. at 1062,
1069, 1076, 1080.

37 See Section II.D.
38 1916 Act, note 35, tit. II, 39 Stat. at 777.
39 1917 War Act, note 23, tit. II, 40 Stat. at 302.
40 In the Statutes at Large, the income tax titles of the Revenue Acts of 1913 and 1918

represented only about 18% and 33%, respectively, of the pages devoted to the entire Act.
In terms of revenue legislation, Congress also spent considerable time debating, but ulti-
mately rejecting, proposals to impose various retroactive taxes and consumption taxes. See
E.T. Miller, The Federal Tax Revision Law of 1921, 2 S.W. Pol. & Soc. Sci. Q. 223,225,227-
28 (1921); F.W. Taussig, The War Act of 1917, 32 Q.J. Econ. 1, 5-6 (1917).

41 See Brownlee, note 20, at 62 (changes during World War I "transformed the experi-
mental, rather tentative income tax into the foremost instrument of federal taxation").
Despite the changes, the income tax remained very much a "class tax" in 1918. See Paul,
note 29, at 122. Less than 1% of individuals (reporting income of over $20,000) paid 70%
of the income tax. Id. Of the 106 million total population, and 42 million in the labor force
in that year, only 5.5 million filed income tax returns. Id. In addition to helping finance
the country's war needs, the new revenue helped to offset the loss of about $500 million in
revenue from alcohol excise taxes when the Eighteenth Amendment (prohibition) was rat-
ified in January 1919. See Roy G. Blakey & Gladys C. Blakey, The Revenue Act of 1918, 9
Am. Econ. Rev. 213, 213-14 (1919). The 1918 Act was not signed into law until February
24, 1919. Id.

42 See 1915 Treasury Report, note 20, at 293; Treasury Dep't, Annual Report of the
Secretary of the Treasury on the State of the Finances for Fiscal Year Ended June 30 1918,
at 543 (1919) [hereinafter 1919 Treasury Report].
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As some observers subsequently noted, the country was fortunate to
have been able to draw upon the new income tax in this time of crisis,
and with much patriotic support from the public, the tax proved to be
highly productive. 43 The changes, however, also magnified the flaws
of the new income tax system and greatly increased the stakes in-
volved to remedy them.44 The following Sections describe three other
key changes made.

D. The Supplemental Tax on Excess/War Profits

The nation's experience with its first excess profits tax (EPT) before
its repeal in 1921 provides important background to understand the
events leading to the JCT's creation in 1926. In 1939 (just one year
prior to enactment of the United States' second general EPT45), many
EPT cases from 1917 and 1918 were still open and unresolved.46 The
JCT staff spent some portion of its earliest years focusing on the con-
tinuing administrative problems with the EPT.4 7

At the outset of the Great War, a number of European countries
approved special taxes on profits earned as a result of the war. Ac-
cording to Carl Plehn, a war-profits tax (WPT) was first proposed in
both Denmark and Sweden in 1915 to tax the extraordinary profits of
businesses that exported goods to Germany when many trade routes
to that country had been cut off.48 As Edwin Seligman explained, "[i]t
was a natural feeling that no private enterprise should be permitted to
make inordinate gains out of the misery of humanity, and that the
community is entitled to a great part of the profits for which no indi-
vidual enterprise is really responsible. '4 9 In 1916, the United States

43 See Blakey & Blakey, note 27, at 560-61; Paul, note 29, at 104 (asserting 1913 income
tax "was one of the most opportune statutes ever passed by Congress"); Daniel C. Roper,
Fifty Years of Public Life 183-84 (1941) (describing successful appeal to public to pay vol-
untarily estimated taxes in order to save the nation's credit); Thomas S. Adams, Evolution
vs. Revolution in Federal Tax Reform, Proceedings of the 16th Ann. Conf. on Tax'n, Nat'l
Tax Ass'n 306, 317 (1924). In 1910, Cordell Hull had foreseen the advantage of an income
tax to produce revenues during a war when customs revenues might dry up. See 1 Hull
Memoirs, note 28, at 61.

'A See Brownlee, note 20, at 80-81.
45 Second Revenue Act of 1940, Pub. L. No. 76-801, tit. II, 54 Stat. 974, 975. A small

excess-profits tax was enacted in 1934 and 1935 to supplement the capital-stock tax. See
Revenue Act of 1934, Pub. L. No. 73-216, § 702, 48 Stat. 680; Revenue Act of 1935, Pub. L.
No. 74-407, § 106, 49 Stat. 1014.

46 See Blakey & Blakey, note 27, at 534-35.
47 See Joint Comm. on Internal Revenue Tax'n, 70th Cong., Survey of the Administra-

tion of Income and Excess-Profits Taxes, at v, 1 (Comm.Print 1928), available at https://
www.jct.gov/publications.html?func=startdown&id=4322 (transmitting Treasury report on
simplification of administration of income and excess-profits taxes).

48 See Carl C. Plehn, War Profits and Excess Profits Taxes, 10 Am. Econ. Rev. 283, 285
(1920).

49 Edwin R.A. Seligman, The War Revenue Act, 33 Pol. Sci. Q. 1, 25 (1918).



TAX LAW REVIEW

took a small step in the same direction when it imposed (in addition to
the income tax) a 12.5% tax on the profits of certain munitions
manufacturers. 50

By 1917, with its involvement in the war deepening and the push for
increased national "preparedness," the United States initially decided
to follow a Canadian (rather than the European) precedent and in
March 1917 approved a supplemental tax on "excess" profits, and not
merely those attributable to the war. 51 One month later, after the
country declared war, Congress began debating and eventually passed
another act in October whose EPT superseded (with retroactive ef-
fect) the tax approved in March.52 Although the earlier version of the
EPT never took effect, its design helps to explain Congress' thinking
as it grappled with how best to finance the country's war-time needs.

The initial choice of an EPT rather than a European-style WPT was
for both policy and political reasons. In theory, an EPT potentially
applied to all very profitable businesses (including those earning wind-
fall and monopoly gains), not just those experiencing an increase in
profitability as a result of the war. Thus, businesses that were highly
(but equally) profitable both prior to and during the war were poten-
tially exempt from a WPT but not an EPT. T.S. Adams (a Yale pro-
fessor of political economy who served in the Treasury and as an
informal advisor for well over a decade) 53 helped to design and ad-
minister the EPT for the Treasury Department. He argued that busi-
nesses with high profits during both periods were especially
appropriate targets for taxation because their "extra war profits added
to a high level of pre-war profits create an unusual capacity to bear
taxes. ' 54 An EPT also had the potential to become a permanent fea-
ture of the tax system, whereas a WPT, by its nature, seemed destined

50 See 1916 Act, note 35, tit. III, 39 Stat. at 780. About 90% of the munitions tax reve-
nue in 1916 was paid by one company, DuPont. See Ajay K. Mehrotra, Lawyers, Guns,
and Public Moneys: The U.S. Treasury, World War I, and the Administration of the Mod-
ern Fiscal State, 28 Law & Hist. Rev. 173, 184 n.25 (2010).

51 1917 Act, note 35, tit. II, 39 Stat. at 1000.
52 See 1917 War Act, note 23, tit. II, 40 Stat. at 302.
53 For background on the Treasury's decision to hire Adams in 1917, see W. Elliot

Brownlee, Economists and the Formation of the Modern Tax System in the United States:
The World War I Crisis, in The State of Economic Knowledge: The American and British
Experiences 401, 407-11 (Mary 0. Furner & Barry Supple eds., 1990).

54 T.S. Adams, Principles of Excess Profits Taxation, 75 Annals Am. Acad. Pol. & Soc.
Sci. 147, 152 (1918). Adams had opposed the EPT before joining Treasury, and his support
was apparently critical to Congress' approval of the tax. See Brownlee, note 53, at 409-11;
W. Elliot Brownlee, Social Investigation and Political Learning in the Financing of World
War I, in The State and Social Investigation in Britain and the United States 323, 331
(Michael J. Lacey & Mary 0. Furner eds., 1993) (claiming that most of the country's econ-
omists opposed the EPT).

[Vol. 66:
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to be only a temporary levy.55 The possible permanence of an EPT
was attractive to Representative Claude Kitchin (D.-N.C.), Chairman
of the House Ways & Means Committee and Majority Leader of the
House, who has been described as maintaining "nineteenth-century
antimonopolistic, redistributionist traditions. '56 Like a WPT, the EPT
was imposed in addition to income taxes on the same profits.

A decision to tax "excess" profits, of course, required a baseline
determination of "normal" profits that would not be subject to the
special levy. In the March 1917 Act, normal profits were generally
determined to be 8% of "invested capital," defined as the sum of the
cash and tangible property contributed to a business plus the busi-
ness's accumulated profits.57 This represented Congress' estimate of a
normal return on investment, which was, obviously, very crude. It
failed to differentiate businesses (and their levels of profitability)
based upon the riskiness of their activities and their age, size, type,
and stage of development. In addition, the test ignored the signifi-
cance of intangible capital, such as goodwill, in helping to generate
income; if such capital was not reflected in a firm's realized, accumu-
lated profits, it was excluded from "invested capital" and therefore did
not contribute to the calculation of the firm's normal profits that were
exempt from the EPT. The inability to take into account factors such
as these constituted the "cardinal defect of any tax levied upon the
excess-profits principle. ' 58 From a practical standpoint, the amount of
a business' "invested capital" was an especially difficult determination
for older businesses and those previously involved in reorganizations.

The March 1917 Act's low (8%) tax rate on the amount of excess
profits moderated these concerns somewhat. In addition, because of
Congress' rushed passage of that Act, the concerns did not receive full
consideration. The law constituted the fourth emergency revenue
measure since 1913 and, as Randolph Paul later explained, "[t]ax bills
were in a losing race with events" during that period.59 When debate
on the proposed EPT began to get snarled, Senate leaders

55 See Steven A. Bank, Kirk J. Stark & Joseph J. Thorndike, War and Taxes 65-66
(2008); Adams, note 54, at 153. The 1916 munitions tax was explicitly established as a
temporary levy to expire one year after the end of the war. See 1916 Act, note 35,
§ 301(2), 39 Stat. at 781. When the EPT was approved, the munitions tax was reduced and
repealed effective January. 1, 1918. See 1917 War Act, note 23, § 214, 40 Stat. at 308.

56 Brownlee, note 54, at 328; see Alex Mathews Arnett, Claude Kitchin and the Wilson
War Policies 250-56, 259-70, 289-92 (1937).

57 1917 Act, note 35, § 201, 39 Stat. at 1000-01. Congress exempted 8% of invested capi-
tal plus $5000 of profits. Id.

58 Ernest L. Bogart, Charles J. Bullock, Fred R. Fairchild, Henry B. Gardner, Robert M.
Haig, Jacob H. Hollander, Edwin W. Kemmerer, Alexander D. Noyes, Carl C. Plehn, Wil-
liam A. Scott, H. Parker Willis & Edwin R.A. Seligman, Report of the Committee on War
Finance, 9 Am. Econ. Rev. (Supp. No. 2) 1, 24 (1919).

59 Paul, note 29, at 110; see Blakey & Blakey, note 27, at 122.



maneuvered to get that chamber to approve the House version of the
bill, thereby bypassing two legislative stages (full consideration by the
Senate and review by a Conference Committee) where the merits of
the EPT might have been more fully aired.60

Following the U.S. declaration of war in April 1917 and the realiza-
tion that a far higher tax rate for the EPT was needed, the crudeness
of the EPT's tax base became a more pressing problem. At first, the
Ways & Means Committee continued its expedited legislative process
and reported, without benefit of any public hearings, essentially the
same EPT as enacted in March but with the tax rates doubled. 61 Fol-
lowing House approval, however, the bill got bogged down in the Sen-
ate, which conducted ten weeks of hearings during which businesses
presented their grievances. 62 In part to avoid having to determine the
amount of a business' "invested capital," the Senate revived interest in
a British-style WPT rather than an EPT.63 In theory, the baseline (ex-
empt) level of earnings under a WPT was determined by a business's
actual earnings during a prewar period (such as 1911-1913) and not by
some contrived determination of normal profits. The WPT, thus, po-
tentially avoided the "invested capital" determination; businesses
would be taxed only on their war-period profits in excess of their ac-
tual, "peace" profits.

A WPT, however, introduced its own administrative difficulties.
Some businesses-including those created to serve war needs-had
not existed prior to the war or had unrepresentative earnings during
that period. In addition, prior to passage of the 1913 Act, only corpo-
rations had reported their income to the BIR (pursuant to the Tariff
Act of 1909). Thus, if businesses organized as partnerships or sole
proprietorships were also to be subjected to the WPT, some method
had to be devised to determine their peacetime income. 64 Finally, a

60 See Blakey & Blakey, note 27, at 129. Representative Kitchin (D.-N.C.) had received
assurance from the Canadians that the EPT could be administered, but neither Ways and
Means nor Treasury had time to investigate. See Arnett, note 56, at 263; Brownlee, note
54, at 329-30.

61 See Blakey & Blakey, note 27, at 135-36; Waltman, note 23, at 43.
62 See Waltman, note 23, at 43-45.
63 See S. Rep. No. 65-103, at 5-6 (1917); 55 Cong. Rec. 5998, 6001-02 (1917) (statement

of Sen. Boise Penrose (R.-Pa.)); Roy G. Blakey, The War Revenue Act of 1917, 7 Am.
Econ. Rev. 791, 795, 809 (1917); Taussig, note 40, at 29.

64 Corporations and partnerships were both subject to the March 1917 Act version of
the EPT, and individuals were added in the version enacted in the War Revenue Act of
1917. 1917 Act, note 35, § 203, 39 Stat. at 1001; 1917 War Act, note 23, § 201, 40 Stat. at
303. Since partnerships were taxed for regular income tax purposes on a pass-through
basis, the business income of sole proprietors and partners was potentially taxed at over
100% (as a result of the EPT, normal tax, and surtax all applying to the same income). See
generally 54 Cong. Rec. 3678 (1917) (statement of Sen. Furnifold Simmons (D.-N.C.));
Waltman, note 23, at 45-47; Blakey & Blakey, note 27, at 126-28. The Revenue Act of 1918
limited the EPT to corporations. 1918 Act, note 23, § 301, 40 Stat. at 1088-89.
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WPT would need to take into account changes in the capital structure
of a business between the prewar and war periods. For example, a
business that doubled in size during the war, but was no more profita-
ble than prior to the war, arguably did not reap extraordinary profits
as a result of the war and therefore might properly be excluded from a
WPT.

After extended debate, Congress compromised by incorporating
both excess-profits and war-profits components into the "War Excess
Profits Tax" approved as part of the War Revenue Act of 1917.65 In
the process, Congress created a hybrid tax that greatly exacerbated its
administrative difficulties.

Under the Act, "normal" profits generally were determined based
on the average profit rate of the business during the prewar period
(1911-1913). By focusing on the prewar profit rate, rather than abso-
lute level of profits, Congress provided a war-profits test that took
into account changes in the capital structure of the business since the
earlier period. But "profit rate" required a comparison of the busi-
ness' profits to its invested capital during the prewar period. Moreo-
ver, once the prewar profit rate was determined, it still had to be
multiplied by the business' invested capital in the current, taxable year
to ascertain the amount of exempt, normal profits.66 Thus, far from
eliminating reliance on "invested capital," the new statute actually ex-
panded its significance and increased the circumstances in which it
had to be determined. 67 Further, the statute introduced all of the ad-
ministrative difficulties for firms without prewar experiences. The fi-
nal legislation limited the prewar profit rate to between 7% and 9%,
which helped to address concerns that a taxpayer's prewar experience
was unrepresentative but did not relieve the administrative burdens of
the basic test. At least in theory, all businesses still had to determine
their prewar profit rate to see if the limit was binding. As a final com-
plication, individuals and partnerships were required to calculate the
amount of their 1911-1913 earnings as if the income tax included in
the Revenue Act of 1916 had applied to them in those years. 68

The tax rates of the EPT, ranging from 20% to 60% under the War
Revenue Act of 1917 and 30% to 80% under the 1918 Act, amplified
the problems with the tax base.69 In addition, perhaps as a precursor
to current law's alternative minimum tax, the 1918 Act required busi-
nesses to pay, in effect, the greater of an EPT and a WPT (generally

65 1917 War Act, note 23, tit. II, 40 Stat. at 302.
66 In addition, profits of $3000 ($6000 in the case of individuals and partnerships) were

exempt from the EPT. Id., §§ 201, 202, 207, 40 Stat. at 303-04, 306.
67 See Taussig, note 40, at 33-34.
68 1917 War Act, note 23, § 206, 40 Stat. at 305.
69 See id., § 201, 40 Stat at 303; 1918 Act, note 23, § 301(a), 40 Stat. at 1088.
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calculated using excess-profits and war-profits principles, respec-
tively).70 Adams urged this modification to tax the largest corpora-
tions more heavily since Treasury had found that they had escaped
paying much of the 1917 version of the tax.71 Thus, to determine ulti-
mate liability, taxpayers and the BIR had to resolve all of the com-
plexities inherent in each test. Through explicit and implicit
delegations, the law placed tremendous burdens on the BIR to admin-
ister the tax fairly across businesses and industries. 72

By the end of the war, there was a torrent of criticism directed to-
wards the EPT from both businesses affected by the tax and more
objective observers. According to Robert Haig,

[t]he excess-profits tax of 1917 was probably as deservedly
unpopular as any tax measure could well be. It was produc-
tive of large revenue, but when this favorable statement was
made, praise must cease. It was unfair in its scope, uneven in
its application and so poorly drafted that only by the boldest
administrative action could it be made to function at all.73

Although there was some disagreement about the merits of the tax
from a policy standpoint, there was little dispute about its enormous
administrative burdens.74 In 1921, Adams, an original opponent of

70 See 1918 Act, note 23, § 301(a), 40 Stat. at 1088. The statute provided for a single tax
with three "brackets," but the effect of the provision was to require taxpayers in 1918 to
pay the greater of an excess-profits levy (the sum of the first two brackets) and a war-
profits levy (the amount of the third bracket) for 1918. CL Plehn, note 48, at 290-91 n.7
(describing the computations related to the three brackets); Ratner, note 34, at 395. The
Act repealed the war-profits levy for 1919. 1918 Act, note 23, § 301(b), 40 Stat. at 1088.

71 See 1919 Treasury Report, note 42, at 47-49, 51-52; Brownlee, note 53, at 417-20;
Brownlee, note 54, at 358-60; Mebrotra, note 50, at 212-13, 216-17.

72 For example, to limit the impact of the tax on service businesses, the Act substituted
an EPT generally equal to 8% of net income (rather than a much higher percent of excess
profits) if a business had no or only a "nominal" amount of invested capital. See 1917 War
Act, note 23, § 209, 40 Stat. at 307. This rule placed huge consequences on the BIR's
interpretation of "nominal," since businesses not qualifying for the exception had to pay
tax at the much higher, general EPT rates. See 57 Cong. Rec. 3134-35 (1919) (statement of
Sen. Furnifold Simmons (D.-N.C.)) (emphasizing broad and comprehensive discretion
granted by Congress to the BIR to help mitigate unfairness in view of high income and
excess-profits taxes imposed by 1918 Act); S. Rep. No. 65-617, at 14-15 (1918); Bogart et
al., note 58, at 25. According to Brownlee, Adams urged even greater delegations of au-
thority to the BIR. See Brownlee, note 54, at 334-35; Brownlee, note 53, at 411.
73 Robert Murray Haig, The Revenue Act of 1918, 34 Pol. Sci. Q. 369, 382 (1919); see

Brownlee, note 54, at 355-56 ("Probably no other single issue aroused corporate hostility
to the Wilson Administration as widely or as deeply as excess-profits taxation.").
74 See Treasury Dep't, Annual Report of the Secretary of the Treasury on the State of

the Finances for Fiscal Year Ended June 30 1920, at 32 (1921) [hereinafter 1921 Treasury
Report] ("[Tihe excess-profits tax is so complex that it has proved impossible to keep up to
date the administrative work of audit and assessment."); Miller, note 40, at 231 (describing
the EPT as "the most difficult one of all the war taxes for the Treasury to administer, and
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the tax who supported it during the war, switched sides again and
urged its repeal based on his judgment that continuation of the tax
"would endanger the life of the income tax itself." He argued that
"[n]o federal administration, in my opinion, is capable during the next
five or six years of carrying with even moderate success two such bur-
dens as the income tax and the excess profits tax."'75 In the Revenue
Act of 1921, Congress repealed the tax effective in 1922.76 As previ-
ously noted, however, the tax continued to burden the tax system for
another two decades.

E. Depletion and War-Related Losses

The steep increase in income tax rates and enactment of the excess-
profits tax, along with the possibility that either or both changes
would prove to be short-lived, dramatically raised the stakes of the
determination of net income, the starting base for both levies. An
especially challenging issue was defining the proper allowance for de-
pletion of natural resources. Large allowances permitted during the
war, at a minimum, would allow taxpayers to shift some of their in-
come to post-war years when tax rates might be much lower (and the
EPT repealed). 77

A fundamental question was whether taxpayers should recover
through depletion the initial market value of the natural resource be-

the most expensive and vexatious one to taxpayers"). Despite his criticisms, Haig con-
cluded that the EPT should be continued if the revenue were needed, its rates reduced,
and "radical action in the direction of the improvement of [its] administration" were taken.
See Robert Murray Haig, British Experience with Excess Profits Taxation, 10 Am. Econ.
Rev. 1, 13-14 (1920). In a similar vein, Roy Blakey acknowledged the tax's administrative
problems but stated that "[tihe tax is correct in principle." Roy G. Blakey, The Revenue
Act of 1921, 12 Am. Econ. Rev. 75, 106 (1922). For a description of some of the debate
regarding repeal, see Brownlee, note 53, at 421-29; Ratner, note 34, at 409-11.

75 Thomas S. Adams, Should The Excess Profits Tax Be Repealed, 35 O.J. Econ. 363,
370 (1921); see 1921 Treasury Report, note 74, at 32-33, 38-42; Brownlee, note 53, at 409-
11. In late 1920, Adams described to the Ways & Means Committee the severe administra-
tive problems faced by the BIR. See Revenue Revision, 1920: Hearings Before the H.
Comm. on Ways & Means, 66th Cong. 38 (1920) (statement of T.S. Adams) [hereinafter
1920 Revenue Revision Hearings]; Blakey & Blakey, note 27, at 197.

76 Revenue Act of 1921, Pub. L. No. 67-98, § 301(a) 42 Stat. 227, 272 (limiting tax to
1921); H.R. Rep. No. 67-350, at 3 (1921); S. Rep. No. 67-275, at 3 (1921).

77 See 57 Cong. Rec. 549 (1918) (statement of Sen. Boise Penrose (R.-Pa.)) (explaining
that because taxes had "reached such staggering dimensions," it was necessary to resolve
questions such as the depletion allowance); George E. Holmes, Loss as a Factor in the
Determination of Income, in The Federal Income Tax 146 (Robert M. Haig ed., 1921). In
United States v. Ludey, 274 U.S. 295 (1927), the taxpayer unsuccessfully claimed that he
was not entitled to depletion of his oil reserves through 1916 (when tax rates were low),
and therefore had less gain upon sale of the reserves in 1917 (when tax rates were higher).
The Court stated that the taxpayer "cannot choose the year in which he will take a reduc-
tion." Id. at 304.
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ing exploited or merely the cost of discovering and developing that
resource. Under views still prevalent at the time, capital constituted
the property interest in the ground-the tree in the famous fruit-and-
tree metaphor of Justice Holmes7 8-and therefore a deduction repre-
senting an exhaustion of capital might naturally start from the native
value of the property interest being exploited.79 For many capital in-
vestments, such as a building or equipment, the conceptual question
does not arise; because additional units of the same good can be easily
produced at the same or similar cost, there is ordinarily little differ-
ence between cost of production and initial value. But where addi-
tional production is both uncertain and likely more costly-such as
discovery of a valuable natural resource-the initial value of the re-
source may significantly exceed its cost.80 The depletion allowance
thus presented at the birth of the modern income tax an especially
difficult question regarding the proper definition of income.

In 1913 and 1916, Congress passed statutes crudely introducing
"value" into the proper allowance for depletion. In each case, how-
ever, the Treasury interpreted the rule essentially to limit the tax-
payer's deduction to cost.81

78 See Lucas v. Earl, 281 U.S. 111, 115 (1930); Marjorie E. Kornhauser, The Origins of
Capital Gains Taxation: What's Law Got to Do with It?, 39 SW. L.J. 869, 886 (1985) (indi-
cating that metaphor was meaningful at the beginning of the modern income tax).

79 See Kornhauser, note 78, at 887; Lawrence H. Seltzer, The Nature and Treatment of
Capital Gain and Losses 25, 30-34 (1951); Calvin H. Johnson, Taxing the Consumption of
Capital Gains, 28 Va. Tax Rev. 477, 492-93 (2009). In 1926, Sen. David Reed (R.-Pa.)
described the position thusly: "[Ijf I pay $10 [for an acre of land] and then, by hard work,
discover a rich deposit of gold in it, the calculation of my depletion on the original $10
basis would not allow me any adequate return for my real capital." 67 Cong. Rec. 3762
(1926) (emphasis added); see also id. at 3773 (statement of Sen. Reed Smoot (R.-Utah));
Rex G. Baker & Erwin N. Griswold, Percentage Depletion-A Correspondence, 64 Harv.
L. Rev. 361, 369, 378 (1951) (explaining that discovery of natural resource "creates" new
capital).

80 See John H. Lichtblau & Dillard P. Spriggs, The Oil Depletion Issue 30-31 (1959).
Thus, for natural resources, cost of production and replacement cost may be different.
Depletion based on the initial value of the deposit might be justified if depletion is consid-
ered a type of reserve to fund replacement of the wasting resource.

81 The 1913 Act permitted a reasonable allowance for depletion not in excess of 5% "of
the gross value at the mine of the output for the year." 1913 Act, note 15, §§ II.B (2d
paragraph, 6th clause), II.G(b) (2d clause), 38 Stat. at 167, 172-74. Treasury interpreted
this rule as allowing taxpayers to deduct their "actual cost" (spread over the number of
years estimated to exhaust the deposit), with the 5% provision serving as a further limita-
tion on the permissible deduction. See Reg. No. 33, T.D. 1944, 16 Treas. Dec. Int. Rev. 29,
72-73 (1914) (arts. 141, 142); see also id. at 69-70 (art. 129) (basing depreciation deduction
on "cost" and assumed life of property), 70 (art. 130) (limiting aggregate depreciation de-
ductions to "original cost"). The 1916 Act gave taxpayers, in the case of oil and gas wells,
"a reasonable allowance for actual reduction in flow and production to be ascertained not
by the flush flow, but by the settled production or regular flow." 1916 Act, note 35, §§ 5(a)
(clause 8(a)), 12(a) (clause 2(a)), 39 Stat. at 759, 768. Although there was some confusion
about the meaning of this rule when it was added on the Senate floor, its principal sponsor
apparently believed it permitted depletion to be based on the value of any oil and gas
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With the increase in tax rates and enactment of the EPT, Congress

reconsidered the depletion issue in 1918. In a Ways & Means Com-
mittee hearing, oil industry representatives objected primarily to a pe-
culiar aspect of the EPT that they claimed discriminated against
undercapitalized smaller producers. 82 The depletion allowance per-
mitted by Treasury under the 1916 Act was described as "perfectly
satisfactory. '83 In initial hearings before the Senate Finance Commit-
tee, industry representatives took a similar stance. 84

Once the House passed its bill, the Finance Committee held an-
other round of hearings primarily to receive testimony from the
United States Fuel Administration (USFA), an emergency federal
agency established during the war to ensure adequate supplies of en-
ergy resources, on the impact on oil supplies of the House's proposed
$.02 per gallon excise tax on gasoline.8 5 Norman Beecher, counsel to
USFA's oil division (and a New York maritime lawyer with little back-
ground in the oil and gas industry or tax), spent most of his time testi-

discovery. See 53 Cong. Rec. 13287 (1916) (statement of Sen. William Chilton (D.-
W.Va.)). Treasury interpreted this law as generally allowing depletion based on the tax-
payer's cost (or March 1, 1913 value, in the case of purchases before that date), with the
percentage reduction in regular flow during the year being the measure of the portion of
the taxpayer's cost that could be deducted in that year. See T.D. 2446, 19 Treas. Dec. Int.
Rev. 28 (1917); T.D. 2447, 19 Treas. Dec. Int. Rev. 31 (1917); Reg. No. 33 (revised), T.D.
2690, 20 Treas. Dec. Int. Rev. 126, 205 (1918) (art. 170).

82 See Proposed Revenue Act of 1918: Hearings Before the H. Comm. on Ways &
Means, 65th Cong. 438-39 (1918) [hereinafter Proposed 1918 Act Hearings] (statement of
John Shea), 456-57 (statement of S.W. Hayes), 473-74 (statement of Oil & Gas Associa-
tions); Simon M. Simon, Economic Legislation of Taxation: The Definition of Income as a
Problem of Fiscal Policy 103-05 (1979). The industry also urged that the measure of "nor-
mal profit" exempt under the EPT be liberalized to take into account the risky nature of
the oil and gas business. See Proposed 1918 Act Hearings, supra, at 439-42 (statement of
John Shea), 475-80 (statement of Oil & Gas Associations).

83 Proposed 1918 Act Hearings, note 82, at 479 (statement of Oil & Gas Associations);
see also id. at 450, 454 (statement of John Shea). The industry urged that both lessors and
lessees of producing property be allowed to claim a portion of the depletion allowance, and
the Ways & Means Committee bill made this change. See id. at 450-51, 454-55 (statement
of John Shea), 479 (statement of Oil & Gas Associations), 517-20 (statement of Walter
Kelley); H.R. Rep. No. 65-767, at 10 (1918). An industry brief also urged faster write-off of
the cost to reflect how quickly the resource being exploited was exhausted. See Report of
Committee on Tax Hearing, 16 Oil & Gas J. No. 29, at 36 (Dec. 20, 1917).

84 To Provide Revenue for War Purposes, Part I: Hearings Before the S. Comm. on
Finance, 65th Cong., part 1, at 362-63 (1918) [hereinafter 1918 Senate Finance Hearings
Part 1] (statement of Harry Covington, Counsel for the Comm. on Tax'n of the Nat'l Petro-
leum War Service Comm.), 369-70 (statement of Nat'l Petroleum War Service Comm.), 380
(statement of John Shea, counsel of the Midcontinental Oil and Gas Ass'n).

85 See id. at 364-65 (statement of Sen. Boise Penrose (R.-Pa.)); To Provide Revenue for
War Purposes, Part III: Hearings Before the S. Comm. on Finance, 65th Cong., part 3, at
31 (1918) (statement of Sen. Furnifold Simmons (D.-N.C.)) [hereinafter 1918 Senate Fi-
nance Hearings Part 3].
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fying on the broader tax issues affecting the energy industry.8 6 In his
view, it was critical to consider the impact of the tax laws on indepen-
dent prospectors (sometimes termed "wildcatters"). 87 He noted that
many wildcatters incurred significant costs drilling "dry holes" before
discovering a specific, productive wellhead. Since no tax benefit was
then provided to taxpayers with a net loss in a year (such as a wildcat-
ter with "dry hole" expenses in excess of income),8 8 he argued that it
was proper to include all of the explorer's costs from unproductive
ventures in the depletable amount of the productive wellhead. 89 Ac-
cording to Beecher, the aggregate costs of all wildcatters roughly
equaled the value of their discoveries. 90

86 See 1918 Senate Finance Hearings Part 3, note 85, at 44 (statement of Norman
Beecher) (identifying himself as "stranger" to oil business); U.S. Dept. of Interior, Bureau.
of Mines, Office of Chief Economist, Federal Mineral Taxation 80 (1952). Beecher had
joined the agency to help with issues concerning the transport of energy resources during
the war. He was a grandnephew of famed author Harriet Beecher Stowe and was involved
in the litigation resulting from the sinking of the Titanic in 1912. See Norman Beecher, 87,
Lawyer for Titanic, N.Y. Times, Jan. 30, 1965, at 27. Mark Requa, General Director of the
Oil Division, also testified, and he had a background in petroleum engineering and was
active in the industry after the war. See Gerald D. Nash, United States Oil Policy 30
(1968); Simon, note, 82, at 22, 95 n.10, 138 n.24.

87 See 1918 Senate Finance Hearings Part 3, note 85, at 44-45; see also id. at 91 (state-
ment of T.S. Adams); 1918 Senate Finance Hearings Part I, note 84, at 356-57 (statement of
Harry Covington).

88 Under the 1916 Act, taxpayers were allowed to deduct their expenses from drilling
nonproductive wells, but it was not until the 1918 Act that taxpayers could use a net loss
for a year to offset income of the preceding or succeeding year. See 1918 Act, note 23,
§ 204(b), 40 Stat. at 106; T.D. 2447, note 81, at 35. Treasury regulations under the 1918 Act
gave taxpayers the choice of deducting or capitalizing (and depleting) their expenses from
nonproductive wells. Reg. No. 45, T.D. 2831, 21 Treas. Dec. Int. Rev. 170, 232 (1920) (art.
223).

89 See 1918 Senate Finance Hearings Part 3, note 85, at 44; cf. Revenue Act of 1926:
Hearings Before the S. Comm. on Fin., 69th Cong. 163 (1926) (statement of L.C. Manson,
Counsel of Special Committee) [hereinafter 1926 Hearings]; Baker & Griswold, note 79, at
372; Paul E. Martin, Percentage Depletion for Oil-Saint or Sinner?, 9 Baylor L. Rev. 247,
260-63 (1957); Waltman, note 23, at 74. Earlier witnesses had testified that "dry hole"
expenses should be treated as part of "invested capital" for purposes of the EPT, and the
same argument was made to justify a successful House floor amendment liberalizing the
treatment of the oil industry under the EPT. See 56 Cong. Rec. 10539 (1918) (statement of
Rep. George White (D.-Ohio)); Proposed 1918 Act Hearings, note 82, at 466 (statement of
Joseph Bouton), 497 (statement of Olandus West); Ray Trammell, Legislative History of
the Oil and Gas Depletion Allowance 18-19 (1952). Of course, many taxpayers suffered
the same unfairness as the wildcatter without obtaining any special tax consideration. See
67 Cong. Rec. 3762 (1926) (statement of Sen. James Couzens).

90 See 1918 Senate Finance Hearings Part 3, note 85, at 46, 89; Waltman, note 23, at 75;
cf. 67 Cong. Rec. 3773 (1926) (statement of Sen. Reed Smoot (R.-Utah)). Beecher offered
no evidence to support his assertion, which has been described as a mere hunch. See Si-
mon, note 82, at 113. Moreover, even if correct, the statement obviously did not justify his
proposal since overtaxing some taxpayers provided no reason to undertax others. See id.
at 132. When pressed, Beecher indicated that even a lucky prospector who made a strike
on his first attempt (and therefore had no "dry hole" expenses) should still get the addi-
tional tax benefits. See 1918 Senate Finance Hearings Part 3, note 85, at 50.
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Beecher also raised two lock-in concerns. He explained that high

tax rates deterred sales of discoveries by wildcatters who did not have
the resources to develop them. Further, high rates discouraged wild-
catters (and others) from developing their discoveries-even if they
had the resources-until taxes had been reduced.91 Beecher thus was
fearful that because of the tax laws, discoveries either would not be
made or would lay idle during the critical period when the country
needed adequate resources. 92 He urged the Committee to reduce
taxes on sales and development of natural resources, with the latter
achieved through a depletion allowance based on the value of the dis-
covery. 93 Beecher assured the Committee that there would be no
great difficulty in determining the value of discoveries.94 When Sen.

91 See 1918 Senate Finance Hearings Part 3, note 85, at 54-55, 86-88; see also Proposed
1918 Act Hearings, note 82, at 447, 451-52 (statement of John Shea), 456-57 (statement of
S.W. Hayes), 460-61 (statement of W.V. Thraves), 479 (statement of Oil & Gas Associa-
tions); 1918 Senate Finance Hearings Part 1, note 84, at 368 (statement of Nat'l Petroleum
War Service Comm.), 382 (statement of John Shea).

92 Beecher claimed that because of high taxes, it was more profitable for an oil producer
"to let his oil remain in the ground," and let his property "lie[ ] fallow until after the war"
rather than to sell or develop it. 1918 Senate Finance Hearings Part 3, note 85, at 55, 88.
Under the "rule of capture," however, the party who brings oil out of the ground is treated
as its owner, regardless of where it originates. See Westmoreland Natural Gas Co. v. De-
Witt, 18 A. 724, 725 (Pa. Sup. Ct. 1889); Robert E. Hardwicke, The Rule of Capture and Its
Implications as Applied to Oil and Gas, 13 Tex. L. Rev. 391, 393 (1935). Given the fuga-
cious nature of oil, any discovery, if undeveloped, might potentially be poached away by an
owner of a neighboring property. Thus, delaying development (or sale) of a discovery
really was not an option. See Proposed 1918 Act Hearings, note 82, at 457 (statement of
S.W. Hayes); 1918 Senate Finance Hearings Part 1, note 84, at 360 (statement of Sen.
Thomas Gore (D.-Okla.)); Simon, note 82, at 100 n.24, 132. High taxes, however, might
have deterred discovery efforts in the first place. See Proposed 1918 Act Hearings, note
82, at 447 (statement of John Shea).

93 See 1918 Senate Finance Hearings Part 3, note 85, at 46, 82-83. Beecher's proposal
thus treated discoveries after March 1, 1913, comparably to those before that date (whose
depletion was generally determined by the value of the discovery on that date). See 1916
Act, note 35, § 5(a) (paragraph 8(b) (proviso)), 39 Stat. at 759; 1918 Act, note 23,
§ 214(a)(10)(lst proviso), 40 Stat. at 1067-68. Some have suggested that this was Congress'
reason for adopting Beecher's rule. See Robert Cassanos, A Tale of Two Subsidies: Reali-
zation and the Capital Gains Preference, 135 Tax Notes 595, 613 (Apr. 30, 2012); 0. Law-
rence Mielke, Petroleum Depletion Allowances: A Justification, 55 Ky. L.J. 158, 160
(1966); John Howard Shows, The Oil and Gas Industry and Its Present Tax Treatment, 45
Miss. L.J. 1125, 1127 (1974). Beecher, however, did not make that point and it was raised
only cryptically during the hearings. See Proposed 1918 Act Hearings, note 82, at 497-98
(statement of Olandus West), 504 (statement of A.E. Kenney).
94 See 1918 Senate Finance Hearings Part 3, note 85, at 46, 88. Earlier witnesses had

provided similar assurances. See Proposed 1918 Act Hearings, note 82, at 458 (statement
of S.W. Hayes); 1918 Senate Finance Hearings Part 1, note 84, at 378 (statement of John
Shea). During Senate debate on the 1916 tax bill, however, the floor leader of the bill
explained that one reason for the committee's proposal was that "[n]o living human being
would know how to [value an oil and gas deposit in the ground]." 53 Cong. Rec. 13286
(1916) (statement of Sen. John Williams (D.-Miss.)). For a description of the difference
between the "market value" of a deposit (based on the "willing-buyer/willing-seller" test)
and its "theoretical value" (based on "scientific" analysis of the amount of the deposit, the
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Andrieus Jones (D.-N.M.), who was sympathetic to Beecher's posi-
tion, pointed out that the proposal had the effect of exempting wild-
catters on the value of their discoveries, Beecher appeared to be
confused. 95 By the end of his testimony, Beecher's proposals-which
went beyond anything urged by the oil and gas industry at the hear-
ings-had been endorsed by the industry.96 Although Beecher did
not defend his proposal based on an initial-market-value view of "cap-
ital," his proposal was certainly congenial to those who subscribed to
that view.

The Treasury Department, represented by T.S. Adams, criticized
Beecher's depletion proposal as "wrong in theory and bad and diffi-
cult administratively to handle. '97 Adams also warned the Finance
Committee that the rule might have unintended consequences and
would raise difficult valuation questions. 98 Nevertheless, in the 1918
Act, Congress approved a depletion allowance based on the value of
the discovered property on the date of discovery (or within thirty days
thereafter). This provision, known as the "discovery depletion" allow-
ance, applied to certain mines and oil and gas wells discovered by the
taxpayer on or after March 1, 1913. 99 Congress approved the rule in
recognition of the problems of the prospector who "expends many
years and much money in fruitless search," and also "to stimulate
prospecting and exploration.' 10 0 Congress also reduced the tax on

cost of production, and the likely sales price), and some of the problems encountered by
the government and industry in performing the valuations, see Peter A. Shulman, The
Making of a Tax Break: The Oil Depletion Allowance, Scientific Taxation, and Natural
Resources Policy in the Early Twentieth Century, 23 J. Pol'y Hist. 281, 293-300 (2011).

95 See 1918 Senate Finance Hearings Part 3, note 85, at 47; 53 Cong. Rec. 13287 (1916)
(statement of Sen. William Chilton (D.-W.Va.)) (exempting profits prior to refining and
development of resource); Interior Dept., note 86, at 32-33 (exempting native value of the
find).

96 See 1918 Senate Finance Hearings Part 3, note 85, at 90. Peter Shulman and Jay
Starkman both suggest that the industry was behind the proposals. See Shulman, note 94,
at 291; Jay Starkman, The Debate Over Oil and Mineral Taxes, 132 Tax Notes 186, 186
(July 11, 2011). Neither author, however, mentions Beecher's role. Moreover, during the
hearings, the committee asked Beecher to comment on several possible amendments, in-
cluding those promoted by the industry. In general, the amendments provided less gener-
ous tax benefits than Beecher's proposals, and he thought they were inadequate. See 1918
Senate Finance Hearings Part 3, note 85, at 48-50, 52-55. But see Committee Reports on
War Tax Law, 16 Oil & Gas J. No. 31, at 39 (Jan. 3, 1918) (describing position similar to
Beecher's in industry publication).

97 See 1918 Senate Finance Hearings Part 3, note 85, at 93.
98 Id. at 94.
99 See 1918 Act, note 23, §§ 214(a)(10), 234(a)(9), 320(a)(3), 40 Stat. at 1067-68, 1078-79,

1091 (applying rule for purposes of individual and corporate income tax and excess-profits
tax). The 1918 Act retained the rule specified in 1916 that properties acquired prior to
March 1, 1913 were depleted based on the value of the property on that date.

100 S. Rep. No. 65-617, at 6, 8 (1918); see Staff of Joint Comm. on Internal Revenue
Tax'n, Staff Data, Legislative History of Depletion Allowances 1-3 (1950) [hereinafter
Joint Committee Depletion History]; Mineral Treatment Processes for Percentage of De-
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certain sales of natural resources. 10 1 Although these provisions were
debated during the war and were intended to help with the war effort,
Congress did not revisit them when their enactment (as part of the
1918 Act) was delayed until February, 1919, three months after the
Armistice.

In retrospect, the fateful decision was to authorize the discovery de-
pletion allowance for purposes of both the excess-profits tax (the main
concern of the industry) 10 2 and the income tax. If the special provi-
sion had applied only to the excess-profits tax, it might have been re-
pealed when that tax was terminated in 1921. Instead, the provision
was continued after 1921, becoming in 1926 the "percentage deple-
tion" allowance that was the bete noire of tax reformers throughout
the middle of the twentieth century, and remains in the law today (al-
though with diminished effect). 10 3 Under percentage depletion, tax
benefits are allowed so long as a natural resource remains productive,
uncapped by either the cost or the discovery value of the resource.

Finally, Congress also added a provision in the 1918 Act to compen-
sate taxpayers who suffered losses from capital investments made to
produce articles for the war. 104 An example was a taxpayer that con-
structed or acquired a factory during the war to produce munitions
and then saw it lose value after the war due to its reduced utility.10 5

The "amortization" provision allowed taxpayers in certain circum-

pletion Purposes, 1959: Hearings Before the H. Comm. on Ways & Means, 86th Cong. 21-
22 (1959); Joint Comm. on Internal Revenue Tax'n, Preliminary Report on Depletion 11
(1929), available at https://www.jct.gov/publications.html?func=startdown&id=4222 [here-
inafter Joint Committee Depletion Report]. To tailor the rule to benefit wildcatters (and
not large oil and gas producers), the allowance was available only if the natural resource
was "not acquired as the result of purchase of a proven tract or lease," and only if "the fair
market value of the property is materially disproportionate to the cost." It was expected
that large oil and gas producers that acquired their properties from a wildcatter would
simply claim depletion allowances based on their cost. See 1918 Act, note 23,
§§ 214(a)(10), 234(a)(9), 320(a)(3), 40 Stat. at 1067-68, 1078-79, 1091; cf. 1918 Senate Fi-
nance Hearings Part 3, note 85, at 44, 48, 82-83, 85, 100 (explaining the cost recovery
system).

101 See 1918 Act, note 23, §§ 211(b), 337, 40 Stat. at 1064, 1096. This provision was also
intended to benefit only wildcatters. Cf. 1918 Senate Finance Hearings Part 3, note 85, at
55, 86 (statement of Norman Beecher) (expressing the need to take care of wildcatters).
Several witnesses other than Beecher had urged this specific change. See 1918 Senate Fi-
nance Hearings Part 1, note 84, at 359 (statement of Harry Covington), 368-69 (statement
of Nat'l Petroleum War Service Comm.), 376 (statement of John Shea).

102 See note 82; War-Profits Tax Is Viewed with Alarm, 16 Oil and Gas J. No. 26, at 33
(Nov. 29, 1917); Report of Committee on Tax Hearing, note 83, at 38; Committee Reports
on War Tax Law, note 96, at 39. An amendment approved on the House floor provided a
special tax benefit to the oil industry only with respect to the EPT. See 56 Cong. Rec.
10539 (1918) (statement of Rep. George White (D.-Ohio)).

103 See notes 357-60 and accompanying text.
104 See 1918 Act, note 23, §§ 214(a)(9), 234(a)(8), 40 Stat. at 1067, 1078.
105 H.R. Rep. No. 65-767, at 10 (1918); S. Rep. No. 65-767, at 7-8 (1918); 57 Cong. Rec.

3132 (1919) (statement of Sen. Furnifold Simmons (D.-N.C.)); Holmes, note 77, at 153-57.
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stances to write off the post-war loss in value against their income and
excess profits reported during the war. Here again, a prime impetus
for the rule was the high (and temporary) taxes in effect during the
war; because of the subsequent losses, taxpayers argued that some of
the income and excess profits reported during the war had been illu-
sory, and that recovery of the losses in the ordinary course (such as
through depreciation deductions) to offset future income would be in-
adequate.10 6 Thus, just as certain profits obtained as a result of the
war were specially taxed, so too were certain losses arising from the
war given a special allowance.

In enacting the discovery depletion and amortization allowances
and the EPT, Congress repeatedly relied upon uncertain valuations to
determine tax consequences. As discussed subsequently, those deci-
sions produced enormous administrative difficulties for both taxpay-
ers and the BIR. By 1939, the BIR was still litigating 1917 and 1918
cases involving the amortization provision.10 7

III. LEGISLATIVE STEPS TO ADDRESS THE TAX SYSTEM'S PROBLEMS,

INCLUDING THE HOUSE'S PROPOSED JOINT COMMISSION
ON TAXATION

Troubled by its tax legislative experiences during the war and con-
fronted by many complaints about the burdens and unfairness of the
tax system, Congress initially took steps to develop and strengthen tax
administration. When it realized that the law itself, and not just its
administration, was part of the problem, Congress undertook modest
efforts to simplify the law, including a House proposal in its 1926 Act
tax bill to create a "Joint Commission on Taxation."

Congress' most significant action was to appropriate enough funds
to increase the size of the BIR from 4000 employees in 1913 to over
21,000 by 1922.108 The BIR, however, had difficulty finding qualified
workers during the war and assimilating such a large increase in staff.

A similar provision had been included in the 1916 Act for purposes of the munitions tax.
See 1916 Act, note 35, § 302(f), 39 Stat. at 781.

106 See S. Rep. No. 69-27, at 134 (1926) [hereinafter 1926 Couzens Report]. According
to the Couzens Report, the purpose of the provision was "to stimulate the production of
articles contributing to the [war]." Given that enactment of the provision did not occur
until after the Armistice, a better explanation was that it provided relief to the affected
taxpayers.

107 See Blakey & Blakey, note 27, at 186-87 n.119. For eventual Congressional recogni-
tion of the error of its ways, see text accompanying notes 393-99.

108 See 1918 Act, note 23, § 1301, 40 Stat. at 1140-41; H.R. Rep. No. 65-767, at 38-39
(1918); Blakey & Blakey, note 27, at 540 tbl.32. In 1926, Congress also authorized creation
of the Office of General Counsel of the BIR as well as other high-ranking positions within
the agency. See Revenue Act of 1926, Pub. L. No. 69-20, § 1201, 44 Stat. 9 (1926). These
were part of the "modern staff of [government] experts" assembled to implement the tax

[Vol. 66:
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In addition, at the same time taxpayers were clamoring for more help
from the BIR, they increased demand for private-sector assistance.
As a result, the BIR suffered considerable turnover as many of its top
employees, once trained, left the agency for much more lucrative posi-
tions outside of government. 10 9 Thus, despite the increase in person-
nel, the agency was unable to keep up with its obligations to provide
guidance to taxpayers and monitor compliance. 110 In 1916, the Trea-
sury estimated that it would take three and a half years to complete
examination of approximately 300,000 individual and corporate re-
turns from Fiscal Year 1915.111 By 1922, Treasury reported that there
were over 2.5 million unaudited individual and corporate returns from
prior years. 112

Pursuant to a broad grant of authority in 1917, the BIR formed the
"Excess Profits Advisory Board," headed by Representative Hull (D.-
Tenn.) and Adams, to help resolve some of the daunting questions
relating to the new excess-profits tax.113 In 1918, Congress created a

laws passed during the war and to gather information necessary to determine future policy.
See Brownlee, note 20, at 69-72; Brownlee, note 53, at 407-11; Mehrotra, note 50, at 174-79.

109 See 1926 Hearings, note 89, at 137 (statement of A.W. Gregg, Solicitor of BIR); 1920
Revenue Revision Hearings, note 75, at 41 (statement of Thomas S. Adams, Tax Advisor,
Treas. Dep't.) (reporting over 100% turnover each year at BIR); Adams, note 43, at 314-
15; Blakey & Blakey, note 27, at 538. When Congress created the Board of Tax Appeals in
1924, it prohibited certain Board members from practicing before the Board or BIR for
two years after leaving the Board. Revenue Act of 1924, Pub. L. No. 68-176, § 900(c), 43
Stat. 253, 337. In 1926, the rule was revised to bar certain former Board members from
ever practicing before the Board (but eliminated any restriction on practice before the
BIR). 1926 Act, note 108, § 1000, 44 Stat. at 106. (amending 1924 Act to add § 902); Har-
old Dubroff, The United States Tax Court: An Historical Analysis, 69-70, 143-46 (1979).

110 See Joint Comm. on Internal Revenue Tax'n, 70th Cong., Report on Internal Reve-
nue Taxation 11-12, 48-56 (Comm.Print 1928), available at https://www.jct.gov/publications.
html?func=startdown&id=4186 (providing data on caseload backup in BIR); Blakey &
Blakey, note 27, at 533-34; Paul, note 29, at 127; Waltman, note 23, at 60.

M 1916 Treasury Report, note 27, at 17.
112 The number of individual income tax returns during the war increased by a factor of

fourteen, and it was the practice of the BIR to audit virtually all of the returns received.
See 1916 Treasury Report, note 27, at 17; 1919 Treasury Report, note 42, at 945-49
(describing problems faced by BIR to audit returns from taxable years 1915-1917); Trea-
sury Dep't, Annual Report of the Secretary of the Treasury on the State of the Finances for
Fiscal Year Ended June 30 1922, at 30 (1923) [hereinafter 1923 Treasury Report]; Dubroff,
note 109, at 14; Blakey & Blakey, note 27, at 530-32; Laurence F. Schmeckebier & Francis
X.A. Eble, The Bureau of Internal Revenue: Its History, Activities and Organization 74
(1923) (explaining that each return was audited by two independent examiners and, until
1922, a third independent audit was undertaken by an examiner in the review division).
Beginning in 1919, the BIR was also responsible for enforcing prohibition. See id. at 105-
15.

113 See 1917 War Act, note 23, § 213, 40 Stat. at 307-08; 1919 Treasury Report, note 42,
at 937-38; Brownlee, note 54, at 335, 349-51 (claiming that Board "marked the first signifi-
cant shift of tax policy away from Congress, and toward the executive branch"); 1 Hull,
Memoirs, note 28, at 93; Roper, note 43, at 174-75. A separate group, entitled the "Excess
Profits Tax Reviewers," was also formed to provide taxpayers with a forum to review two
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temporary "Advisory Tax Board," also headed by Adams (and
modeled after the Excess Profits Board), to provide taxpayers with
interpretations of both the income and excess-profits tax laws. 114 This
new Board was disbanded after seven months, but its role was contin-
ued by the Committee on Appeals and Review within the BIR.11 5

Eventually, in 1924, Congress replaced this Committee with the Board
of Tax Appeals ("BTA"), a forum independent of the BIR that could
resolve taxpayer disputes prior to assessment of tax deficiencies.1 16

The initial plan was to reduce the size of the BTA once it resolved a
backlog of disputes, but Congress eventually expanded the BTA and
made other important changes in 1926 when it realized the amount of
work outstanding.11 7 The BTA was renamed the "Tax Court of the
United States" in 1942118 and became an Article I court (the current
"U.S. Tax Court") in 1969.119

In 1918, Congress also created the Legislative Drafting Service to
help draft legislative bills.120 Up until then, the House Ways and
Means Committee, which provided the initial draft of all tax bills, had
received drafting assistance primarily from volunteers or staffers hired
by individual members. With the complexity of legislation and the
"constantly increasing necessity of dealing with problems never here-
tofore within the [scope] of congressional action," the Committee
urged creation of a permanent office made up of nonpartisan staff to

types of excess profits tax cases. See 1919 Treasury Report, note 42, at 940-41; Dubroff,
note 109, at 37.

114 Upon request of any interested taxpayer, the Commissioner was required to "submit
to the [Advisory Tax] Board any question relating to the interpretation or administration"
of the income tax and excess profits tax. 1918 Act, note 23, § 1301(d)(2), 40 Stat. at 1141;
see Treasury Dep't, Annual Report of the Secretary of the Treasury on the State of the
Finances for Fiscal Year Ended June 30 1919, at 145-46, 499, 1104-06 (1920) [hereinafter
1920 Treasury Report]; Blakey & Blakey, note 27, at 168, 188.

115 See 1921 Treasury Report, note 74, at 1486-87; Schmeckebier & Eble, note 112, at 57,
128-30.

116 See 1924 Act, note 109, § 900, 43 Stat. at 336; H.R. Rep. No. 68-179, at 7-8 (1924);
1921 Act, note 76, §§ 228, 250(d) (2d paragraph), 42 Stat. at 252, 265-66 (first giving tax-
payers the right to appeal proposed deficiency in tax prior to assessment); S. Rep. No. 68-
398, at 8-9 (1924); Blakey & Blakey, note 27, at 544; Daniel T. Selko, The Federal Financial
System 276-78 (1940); P.S. Talbert, Relief Provisions and Treasury Procedure on Appeals,
in The Federal Income Tax, note 77, at 250-61. The idea for the BTA was raised in the
Senate right after its final vote on the 1921 Act. See note 387.

117 See Revenue Act of 1924: Hearings Before the S. Comm. on Fin., 68th Cong. 24
(1924) (statement of A.W. Gregg, Special Ass't, Sec'y, Treasury Dep't) [hereinafter 1924
Hearings]; 1926 Act, note 108, §§ 1000-1005, 44 Stat. at 105-11; S. Rep. No. 69-52, at 34-38
(1926); H.R. Rep. No. 69-1, at 17-21 (1925); Dubroff, note 109, at 68 n.113, 133 (setting out
BTA workload).

118 Revenue Act of 1942, Pub. L. No. 77-753, § 504, 56 Stat. 798, 957.
119 Tax Reform Act of 1969, Pub. L. No. 91-172, § 951, 83 Stat. 487, 730.
120 See 1918 Act, note 23, § 1303, 40 Stat. at 1141-42; Blakey & Blakey, note 27, at 169,

188.
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help with legislative drafting.121 In 1924, the Service became the
House and Senate Offices of Legislative Counsel, which continue to
serve Congress today.' 22

Creation of the Drafting Service was a double-edged sword from
the standpoint of addressing the tax system's administrative problems.
The Service promised to bring greater clarity and internal coherence
to the statutes enacted. Poorly drafted statutes, however, are only one
cause of administrative difficulties; the substance of a rule may be an
even more important factor.' 23 For example, a rule determining the
depletion allowance based on the "fair market value of property at the
date of discovery" can be expressed clearly and easily, yet produce
enormous administrative difficulty. By further removing legislators
from the statutes they approved, the Drafting Service potentially
made legislators less sensitive to the substantive consequences of their
rules. Still, the Service at least recognized the role the law can play
(as opposed to its administration) in producing administrative
problems for the tax system.

Congress took another modest step towards simplification in 1921
when it created a temporary "Tax Simplification Board" within the
Treasury Department. 124 The purpose of this Board, consisting of
three BIR employees and three members of the public (all serving
without compensation), was to "investigate the procedure of and the
forms used by" the BIR in administering the tax law and to recom-
mend how such procedure and forms might be simplified. 25 Not sur-

121 See H.R. Rep. No. 65-767, at 39 (1918).
122 See 1924 Act, note 109, § 1101, 43 Stat. at 353; S. Rep. No. 68-398, at 46-47 (1924).

Following a failed legislative effort to create a professional drafting service in Congress,
Middleton Beaman and several others (pursuant to a program sponsored by Columbia
University) began working as volunteer aides in Congress in 1916 to help with legislative
drafting. Beaman's first assignment was for the House Committee on Merchant Marine
and Fisheries, with House majority leader and Ways & Means Committee Chairman
Kitchin (D.-N.C.) initially reluctant to utilize the help of "university professors." Soon,
however, the duties of Beaman (and the others) became "for sheer lack of time confined
for the most part to revenue matters before the Ways & Means Committee." Frederic P.
Lee, The Office of the Legislative Counsel, 29 Colum. L. Rev. 381, 385-86 (1929). In that
capacity, the assistants helped draft the 1916 Act, both of the 1917 Acts, and the 1918 Act.
By the time Congress finally approved the drafting service in 1918 (and appointed Beaman
to head the office), Kitchin was a strong supporter and specifically referenced the extreme
difficulty with the excess/war profits tax title as justification. See 56 Cong. Rec. (Appx.)
661, 701-02 (1918); 1 Hull, Memoirs, note 28, at 80; Brownlee, note 54, at 332-33 n.22.
Beaman eventually served as House Legislative Counsel for thirty years.

123 Cf. Harry W. Jones, Bill-Drafting Services in Congress and the State Legislatures, 65
Harv. L. Rev. 441, 442 (1952) ("The finest draftsmanship in the world cannot bring about
the adoption of wise legislative policies if the elected members of a representative body are
mediocrities or worse.").

124 1921 Act, note 76, § 1327, 42 Stat. at 317.
125 Id.; see H.R. Rep. No. 67-350, at 16 (1921); S. Rep. No. 67-275, at 33 (1921); Blakey

& Blakey, note 27, at 209, 218, 222, 541.
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prisingly, given this structure and limited mandate, the Board had a
minimal impact. The Board assisted with the excess-profits tax regula-
tions and recommended ways to simplify the income tax return and
auditing process.126 In its only report, the Board included a handful of
suggestions for the BIR and three legislative recommendations: (1)
creation of the BTA (which was enacted in 1924), (2) location of the
BIR in its own building, and (3) exclusion of capital gains and losses
from the income tax. 127 The last recommendation, which was not fol-
lowed by Congress, was an example of the Board trying to step be-
yond its limited mandate.

In 1925, the ubiquitous Adams testified in his private capacity
before the Ways and Means Committee and tried to refocus interest in
simplifying the substance of the law.128 His principal idea was to re-
place all existing deductions with something like a large standard de-
duction.1 29 He also suggested that this change (or others) might be
made by creating an independent, temporary, and uncompensated
commission to study and report on simplification. 130 This idea was
welcomed by Representative Allen Treadway (R.-Mass.), who had
sponsored the legislation creating the Simplification Board and been
disappointed with it. With Treadway's support, the House approved
as part of the Revenue Act of 1926, a proposal to create a temporary
(through 1927) Joint Commission on Taxation, consisting of members
of the House and Senate and the public, "to investigate and report
upon the operation, effects, and administration of the Federal [tax sys-
tem] . . . and upon any proposals or measures which .. .might be
employed to simplify or improve the operation or administration of
the [tax system]. ''131

126 See Treasury Dep't, Annual Report of the Secretary of the Treasury on the State of
the Finances for the Fiscal Year Ended June 30 1924, at 59-60 (1925) [hereinafter 1925
Treasury Report].

127 See H.R. Doc. No. 68-103, at 10-13 (1923). The Board ceased to exist on October 24,
1924.

128 Revenue Revision, 1925: Hearings Before the H. Comm. on Ways & Means, 69th
Cong. 1002-05 (1925) (statement of Thomas S. Adams, Tax Adviser to Treasury Dep't)
[hereinafter 1925 Hearings].

129 See id. at 1003.
130 See id. One year earlier, Adams had proposed a simplification commission that

would include representatives of labor, agriculture, big business, tax experts, and Congress.
Adams, note 43, at 312, 318. In the same year, in a strongly worded "open letter" to Rep.
William Green (R.-Iowa), Chairman of the Ways and Means Committee, he stated that
unless the income tax were reformed within the next four or five years, it would be beyond
reform. See T.S. Adams, Professor Adams on Federal Tax Reform in 1924, 9 Bull. Nat'l
Tax Ass'n 130, 131 (1924).

131 H.R. 1, 69th Cong. § 1203 (1925) (as passed by the House); see H.R. Rep. No. 69-1,
at 23 (1925); 1925 Hearings, note 128, at 1003 (statement of Rep. Allen T. Treadway); 67
Cong. Rec. 696-97 (1925) (statement of Rep. Allen T. Treadway); Blakey & Blakey, note
27, at 258.

[Vol. 66:
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The proposed Joint Commission on Taxation was broader than the
Tax Simplification Board in two respects. First, the Commission in-
cluded members of Congress. This made it more likely that simplifica-
tion proposals might involve changes to the substance of the law, as
opposed to its form, style, or manner of administration. Second, the
Commission's mandate was much more expansive than the Simplifica-
tion Board's narrow focus on simplifying the BIR's "procedure and
forms."'1 32 In other respects, however, the proposed Commission rep-
resented a continuation of earlier, limited efforts to address the tax
system's problems. The proposal merely solicited advice from a small
group of outsiders who would serve without compensation for a tem-
porary period.' 33 The circumscribed nature of this and earlier propos-
als reflected the view that the problems of the tax system were largely
a byproduct of the war. Thus, with the war over, the administrative
crisis could be resolved with the help of limited (and temporary) ad-
vice to make a few careful changes.134 Moreover, although at least
one House member hoped that the Commission would lead to "a
study of our whole internal-revenue system,"'135 others continued to
think of the duties of the proposed Commission in very narrow terms.
Simplification, to these members, meant streamlining the tax return
filing process, improving the law's "phraseology" (Treadway's specific
interest), and simplifying the tax return forms and instructions. 136 The
structure and purposes of the House's proposed new Commission
would change, however, once the Senate's interest was added to the
mix.

132 See text accompanying note 125.
133 As Ways and Means Committee Chairman William Green (R.-Iowa) stated in the

House debate on the bill, "[i]t was not in the minds of the committee that this commission
would be permanent or that eventually the members of the commission would be put on a
salary basis." 67 Cong. Rec. 525 (1925).

134 In a 1923 address to the National Tax Association, Adams expressed some doubt
about this view:

Obviously, the present administrative congestion and the delay which ac-
companies it are in part temporary. They are caused in large part by the ab-
normal difficulties presented by the excess profits tax and by provisions ...
such as those relating amortization, inventory losses, valuation for depletion

..., which are either temporary or which, once properly settled, will not have
to be re-done. But this is not the whole of the picture.

Adams, note 43, at 313; see also Taussig, note 40, at 27 (describing issues as war problem);
67 Cong. Rec. 3503 (1926) (statement of Sen. William King (D.-Utah)) (describing BIR
administrative problems as "a condition largely superinduced by reason of the war, supple-
mented by reason of the vast accumulation of returns and the chaos which followed the
failure to have a proper organization, and the drifting into the [BIR] of many men of a low
moral character"); S. Rep. No. 69-52, at 14 (1926).

135 67 Cong. Rec. 744 (1925) (statement of Rep. Carl R. Chindblom (R.-IIl.)).
136 See id. at 670-71 (statement of Rep. Isaac Bacharach (R.-N.J.)); id. at 696-97 (state-

ment of Rep. Allen T. Treadway (R.-Mass.)); id. at 712 (statement of Rep. Ladislas Lazaro
(D.-La.)).
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IV. THE SENATE'S PATH TO THE JCT
The Senate's interest in the JCT developed from both its wartime

tax legislative experiences and the outcome of an investigation of the
BIR led by Senator James Couzens, a Republican from Michigan.
The genesis of that investigation was a policy disagreement between
Couzens and Treasury Secretary Andrew Mellon that evolved into a
bitter, public feud.137

A. The Couzens-Mellon Feud
In early 1924, Couzens was a junior member of the Senate, having

been appointed a little over a year earlier to fill the remaining term of
Republican Senator Truman Newberry. Newberry had resigned due
to a controversy involving illegal campaign contributions during his
1918 election to the Senate. 138 Newberry's Democratic opponent in
that election, Henry Ford, provided the critical evidence leading to
Newberry's conviction (later overturned by the U.S. Supreme Court)
and subsequent resignation. 139 Couzens also had a connection to
Ford; prior to entering public service, Couzens had been vice presi-
dent and treasurer of the Ford Motor Company, and his financial
leadership was instrumental in the company's success. 140 He left the

137 In 1928, when he reviewed his version of the events for the Senate, Couzens disputed
the characterization of his disagreement with Mellon as a "feud." See 69 Cong. Rec. 6253
(1928) (statement of Sen. James Couzens). I gratefully acknowledge the help of Christo-
pher Hanna in providing some initial leads about the feud.

138 See Harry Barnard, Independent Man: The Life of Senator James Couzens 134-38
(1958); George H. Haynes, 1 The Senate of the United States: Its History and Practice 143
(1938).

139 Newberry vacated his Senate seat following his conviction, but was reseated after the
Supreme Court's decision in Newberry v. United States, 256 U.S. 232 (1921). Newberry's
supporters then barely defeated three Senate resolutions to unseat him. 62 Cong. Rec.
1114-15 (1922). Following the November 1922 elections, when it appeared that a renewed
effort in the new Congress to unseat him would be successful, Newberry resigned. Bar-
nard, note 138, at 136; Haynes, note 138, at 143. Newberry's opponents coined the term
"Newberryism" to refer to the buying of public office. See Barnard, note 138, at 134-38;
Haynes, note 138, at 142; Robert K. Murray, The Politics of Normalcy 82 (1973). Spencer
Ervin provides an extended defense of Newberry. Spencer Ervin, Henry Ford vs. Truman
H. Newberry: The Famous Senate Election Contest 271-72 (1935). Willis Dunbar de-
scribes the unusual campaign in 1918 between Newberry and Ford and its possible impact
on President Wilson's failed League of Nations initiative. Willis Frederick Dunbar, Michi-
gan: A History of the Wolverine State 543-45 (1995); see also Vincent Curcio, Henry Ford
175-79 (2013).

140 See Curcio, note 139, at 39, 94 (describing Couzens' contributions to Ford Motor Co.
as "second only to" Henry Ford's); Richard Snow, I Invented the Modern Age: The Rise
of Henry Ford 127-28 (2013) (quoting view that complementary talents of Ford and Couz-
ens enabled them "together... [to build] an organization that astounded the world");
Barnard, note 138, at 6-8, 67-69, 89-94, 167; Robert Lacey, Ford: The Men and the Ma-
chine 68-69, 79-80 (1986); Keith Sward, The Legend of Henry Ford 43-46 (1948); Ray
Tucker, "Big Jim" Couzens: The "Scab Millionaire," in Sons of the Wild Jackass 238-39
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company in 1915 owning more shares than anyone other than Henry
Ford and sold his shares to Henry Ford in 1919 for $29.3 million (over
$380 million today). Including the dividends he received, Couzens ob-
tained about $40 million from an investment of less than $45,000.141
He subsequently served as Detroit's Police Commissioner and Mayor,
and reportedly became the wealthiest member of Congress when he
was appointed to the Senate in late 1922.142

During the same period, Mellon was one of the richest people in the
entire country. His extensive interests included banking, oil, coal,
steel, aluminum, distilleries, and utilities. 143 Mellon had been ap-
pointed Treasury Secretary in 1921 by President Harding and contin-
ued to serve in that capacity under Presidents Coolidge and Hoover.
Mellon was widely considered to be one of the best members of the
Harding and Coolidge cabinets. 144

The disagreement between Couzens and Mellon initially centered
on Mellon's 1924 proposals to reduce the surtax rates. Mellon had
been largely unsuccessful in getting Congress to reduce those rates in
the 1921 Act. 145 Congress agreed to drop the top surtax rate only to
50% beginning in 1922, and he therefore continued his efforts follow-

(Ray Tucker & Frederick R. Barkley eds., 1932); Steven Watts, The People's Tycoon:
Henry Ford and the American Century 91-101, 148, 187-91 (2005).

141 See Couzens v. Commissioner, 11 B.T.A. 1040, 1055-56 (1928); Lacey, note 140, at
176 (Couzens' holdings yielded $10,355,000 in dividends from 1903-1919, and sold for
$29,308,858). Couzens' stock was all attributable to cash purchases, and he may have sold
it too cheaply. A few years after the 1919 sale, Ford received a $1 billion offer for the
entire company, representing four times the share value of what he paid to Couzens.
Lacey, note 140, at 176; Sward, note 140, at 73; see note 237.

142 See Barnard, note 138, at 106 (police commissioner), 113, 116 (mayor), 149 (wealthi-
est person in Senate); David Cannadine, Mellon: An American Life 345 (2006); Frank R.
Kent, Couzens of Michigan, 11 Am. Mercury 48, 49 (1927) (noting that Mellon and Couz-
ens are the "two richest men in public life in this or any country, at this or any time").

143 Mellon's wealth in 1921 is estimated at roughly $135 million (about $1.7 billion to-
day; BLS Inflation Calculator note 19). See Cannadine, note 142, at 255 ("The true extent
of his fortune was then, and is now, a matter of guesswork, but Burton Hendrick's 1921
estimate of $135 million may not have been far wide of the mark.") (citing B.J. Hendrick,
Andrew W. Mellon: A Biography (unpublished typescript, 1943)). An earlier biography,
written in 1929, estimated his wealth at that time to be between $600-800 million ($7.7-10.3
billion today). See Philip H. Love, Andrew W. Mellon: The Man and His Work 37 (1929).
During his time in public life, Mellon claimed that certain characterizations of his wealth
were greatly exaggerated. 1924 Hearings, note 117, at 293-94 (statement of Andrew Mel-
lon, Sec'y, Treasury Dep't).

144 See Cannadine, note 142, at 310, 322; see also Robert H. Ferrell, The Presidency of
Calvin Coolidge 168-69 (1998); Burton Hersh, The Mellon Family: A Fortune in History
223-24 (1978); William E. Leuchtenburg, The Perils of Prosperity 1914-32, at 98 (1958);
Murray, note 139, at 30-31; Karl Schriftgiesser, This Was Normalcy? An Account of Party
Politics During Twelve Republican Years: 1920-1932, at 107, 170-71 (1948) (noting that
Harding was "completely awed by" Mellon); Amity Shlaes, Coolidge 264-67, 276, 284
(2013) (describing "bond" between Coolidge and Mellon and how the two men "conversed
in pauses").

145 See 1923 Treasury Report, note 112, at 11-12.
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ing that Act. 146 His main argument was that high tax rates discour-
aged business initiative and fostered tax avoidance and evasion. He
provided evidence of a significant decline in both the number and re-
ported income of high-income taxpayers between 1916 and 1921, de-
spite a general tripling of taxable income of all taxpayers over the
same period.147 He also showed that a growing share of the estates of
high-wealth individuals consisted of tax-exempt securities. Mellon
concluded that high income tax rates inhibited productive business ac-
tivity and tended instead to direct large amounts of capital into less
productive investments, such as tax-exempt securities. He urged Con-
gress to reduce the top surtax rate to 25%, and to repeal the tax ex-
emption on interest from state and local securities (with approval of a
Constitutional amendment, if necessary). 148 These ideas were part of
his campaign for "scientific taxation"-the use of economic theory to
identify the tax rates that would maximize revenue yet burden pro-
ductive capital as little as possible.' 49 Although the ideas are associ-
ated with Mellon-and foreshadow debates about "supply-side
economics" much later in the century-surtax reduction had been
supported by the last two Treasury Secretaries of the Democratic Wil-

146 The Revenue Act of 1921 reduced the top surtax rate from 65% (on income over $1
million) in 1921 to 50% (on income over $200,000) for 1922 and subsequent years. 1921
Act, note 76, § 211, 42 Stat. at 233, 237. The top surtax rate was further reduced to 40%
(on income over $500,000) in 1924. 1924 Act, note 109, § 211(a), 43 Stat. at 265-67. Mellon
and Coolidge remained very disappointed after the 1924 Act changes and succeeded in
getting Congress to reduce the top surtax rate to 20% (on income over $100,000) in 1926.
1926 Act, note 108, § 211(a), 44 Stat. at 21-23; see Shlaes, note 144, at 276-92, 337-40.

147 See Treasury Dep't, Annual Report of the Secretary of the Treasury on the State of
the Finances for Fiscal Year Ended June 30 1923, at 6-12, 376-92 (1924) [hereinafter 1924
Treasury Report]; Andrew W. Mellon, Taxation: The People's Business 13 (1924); Roy G.
Blakey, The Revenue Act of 1924, 14 Am. Econ. Rev. 475, 483 (1924).

148 Mellon had made essentially the same arguments in 1921 and continued to make
them after passage of the 1924 Act. See Treasury Dep't, Annual Report of the Secretary of
the Treasury on the State of the Finances for Fiscal Year Ended June 30 1921, at 14-21, 25-
26, 353-54, 367, 372 (1922); 1923 Treasury Report, note 112, at 12-17, 318-24; 1925 Treasury
Report, note 126, at 4-11, 264-67; Treasury Dep't, Annual Report of the Secretary of the
Treasury on the State of the Finances for Fiscal Year Ended June 30 1925, at 350-51 (1926).
It is unclear how much of Mellon's data simply resulted from the exploitation of tax system
loopholes by well-advised, high-income taxpayers, as opposed to real changes in their eco-
nomic and investment behavior. For example, prior to the 1921 Act, a donee obtained a
basis equal to the fair market value of any property received by gift (and not merely the
donor's basis in the property), thereby providing taxpayers with a very simple way to avoid
paying tax on gains on appreciated property. See 1921 Act, note 76, § 202(a)(2), 42 Stat. at
229; H.R. Rep. No. 67-350, at 9 (1921) (describing pre-1921 Act rule as a "source of serious
evasion and abuse"); S. Rep. No. 67-275, at 10 (1921) (same).

149 See Mellon, note 147, at 9-10; Shlaes, note 144, at 265-67; M. Susan Murnane, Selling
Scientific Taxation: The Treasury Department's Campaign for Tax Reform in the 1920s, 29
Law & Soc. Inquiry 819, 820-21 (2004); Gene Smiley & Richard H. Keehn, Federal Per-
sonal Income Tax Policy in the 1920s, 55 J. Econ. Hist. 285, 288, 294-95 (1995).
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son Administration, and Mellon relied upon carryover staffers from
the Wilson Treasury to help develop the proposals. 150

At first noncommittal, Couzens soon opposed Mellon's ideas in cor-
respondence that would be published prominently in the national
press.1 51 It might seem odd that Couzens would serve as Mellon's foil
on this issue, given the similarity of their backgrounds; they were both
Republicans who had accumulated tremendous wealth from successful
business ventures before entering public service. But early in his ten-
ure in the Senate, Couzens had exhibited an independent streak that
sometimes put him at odds with the establishment of his party. For
example, at the very start of his Senate career, Couzens and another
junior Senator had helped to derail a ship subsidy bill supported by
the Harding Administration. 152 According to one report:

This was the most novel experience the Senate has had in
many years. Here were two senators who had hardly ac-
quainted themselves with the methods of getting in and out
of the Senate chambers and yet they had become leaders in
fact in the subsidy fight, if not in name.1 53

In addition, although he refused to be specifically identified with
them, Couzens tended to vote with the progressive wing of the Re-
publican Party.1 54 During the 1920's, the Progressives and a partially

150 1920 Revenue Revision Hearings, note 75, at 10-11 (statement of Thomas S. Adams,
Tax Adviser, Treasury Dep't); 1921 Treasury Report, note 74, at 33-34, 36-38; 1920 Trea-
sury Report, note 114, at 24; Cannadine, note 142, at 286-87, 315; Murnane, note 149, at
821, 826-31, 837; Lawrence L. Murray, Bureaucracy and Bi-Partisanship in Taxation: The
Mellon Plan Revisited, 52 Bus. Hist. Rev. 200, 200-08, 217-25 (1978); Benjamin G. Rader,
Federal Taxation in the 1920s: A Re-examination, 33 Historian 415, 421 (1971). In 1919
and 1920, Treasury recommended that the applicable surtax rate be determined after inclu-
sion in the tax base of any interest income from tax-exempt securities. See 1921 Treasury
Report, note 74, at 38; 1920 Treasury Report, note 114, at 24-25. The principal carryover
staffers were S. Parker Gilbert, who first served as an Assistant Secretary of the Treasury
in the Wilson Administration and then served as Undersecretary of the Treasury until No-
vember 1923, and Adams, who was hired as a key Treasury advisor in 1917 and continued
working in the agency under Mellon. 1924 Treasury Report, note 147, at xix, xxii;
Brownlee, note 53, at 408, 427-31; Murray, supra, at 206, 214, 218-24.

151 The disagreement was touched off by a solicitation The New York Times made to
Couzens and many other lawmakers. See Barnard, note 138, at 158; Trend in Congress Is
to Mellon Plan, N.Y. Times, Nov. 14, 1923, at 1; Lawmakers Express Views on Tax Cuts,
N.Y. Times, Nov. 17, 1923, at 4.

152 Barnard, note 138, at 144-45.
153 Id. at 145. Couzens also opposed Harding's positions on government ownership of

the railroads and prohibition, and there was uncertainty (which Couzens seemed to fuel)
about whether he was even a Republican. See id. at 137, 148-51, 153, 169-70.

154 See id. at 146-47, 155, 168; Paul, note 29, at 135, 138-39; Erik Olssen, The Progressive
Group in Congress, 1922-1929, 42 Historian 244, 247 tbl.2, 254 (1980). Steven Watts attrib-
utes some of Couzens' progressive attitudes to "pangs of guilt over his wealth." Watts,
note 140, at 189-91. Couzens did not agree with the pacifism and isolationism favored by
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overlapping group of Senators representing agricultural states (some-
times known as the "Farm Bloc") occasionally held the balance of
power in the Senate between the Republican majority and the Demo-
cratic minority. The Progressives had supported the sharp rise in sur-
tax rates and enactment of the excess-profits tax during the war and
had generally teamed up with the Farm Bloc and Democrats to block
some of the surtax reductions and other changes sought by Harding
and Mellon in 1921.155

In January, 1924, in his initial responses to Mellon's proposals,
Couzens argued rather dismissively that far from preventing business
initiative, high surtax rates tended to ensure such activity by encourag-
ing corporations to retain, rather than distribute, their profits. This
argument was a curious twist of a tax issue that had plagued the mod-
ern income tax from the beginning-how to prevent corporations
from accumulating profits without good business justification so that
their shareholders could avoid paying dividend taxes on those profits.
As the gap between the top surtax rate and the corporate rate grew,
the problem had become more severe, and Congress took a series of
steps (none successful) to curb the practice. 156 Couzens' argument
suggested that Congress' efforts may have been misguided all along.

Couzens also questioned why capital invested in tax-exempt securi-
ties, which helped to finance public expenditures by state and local

some Progressives, and his eventual split with Ford apparently turned on that issue. See
Barnard, note 138, at 154; Curcio, note 139, at 95; Lacey, note 140, at 166-67; Watts, note
140, at 226-27.

155 See David Burner, The Politics of Provincialism: The Democratic Party in Transi-
tion, 1918-1932, at 162-63 (1968); Cannadine, note 142, at 281; David J. Goldberg, Discon-
tented America: The United States in the 1920s, at 50 (1999); Murray, note 139, at 45, 53-
58; Ratner, note 34, at 407-08; Murnane, note 149, at 828-29; Rader, note 150, at 422-23,
426-27.

156 See 1913 Act, note 15, § II.A(2), 38 Stat. at 166; 1916 Act, note 35, § 3, 39 Stat. at 758
(providing flow-through of certain corporate gains and profits for purposes of the surtax);
1917 War Act, note 23, § 1206(2), 40 Stat. at 334 (imposing corporate tax on certain undis-
tributed income in excess of the reasonable requirements of the business); 1921 Act, note
76, § 220, 42 Stat. at 247-48 (imposing corporate tax on net income of certain corporations
with improper accumulations). This last rule turned out to be very flawed because Con-
gress overlooked the fact that "net income" specifically excluded dividends received from
other corporations. Thus, taxpayers could form holding companies to invest passively in,
and receive and accumulate dividends from, other corporations-perhaps the prime exam-
ple of surtax avoidance that Congress was trying to stop-and suffer no penalty. The main
weakness of all of the rules was the difficulty identifying which corporations should be
subject to the special treatment. The JCT staff's earliest work included proposals to ad-
dress this issue. See Joint Comm. on Internal Revenue Tax'n, 69th Cong., Report on Eva-
sion of Surtaxes by Incorporation (Section 220) 33-78 (Comm.Print 1927), available at
https://www.jct.gov/publications.html?func=startdown&id=4198; Joint Committee, note
110, at 11-12, 48-56.
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governments, should be considered wasteful or unproductive. 157 He
disclosed (in a letter he released to the press) two important facts
about his own tax situation. First, he indicated that he had paid over
$8 million in income tax during the first ten years of the modern in-
come tax, including over $7 million of tax resulting from the transfer
of certain property in 1919. (This was later shown to refer mostly to
his sale of Ford stock in 1919158). Second, he explained that wealthy
individuals, like the late William Rockefeller (younger brother of John
D. Rockefeller), invest in tax-exempt securities-

not from any desire or concern to escape taxes, but rather
from a desire to escape business responsibilities and risks
and to insure the future income of their families. This is my
own experience, as I have largely invested my capital in State,
county and municipal bonds, on which I really prepaid the
taxes by taking a greatly reduced return from what I would
have secured had I taken investments in new industries with
the possibility of securing returns such as are made by origi-
nal investors in motor stocks, bank stocks, and other more or
less hazardous undertakings.' 59

Couzens was apparently oblivious to how revealing his last state-
ments were. Disregarding the tax paid on the one-time sale of prop-
erty in 1919, Couzens indicated that he had paid a total of about $1
million in income tax between 1913 and 1922, not an especially large
sum given the amount of his wealth (and presumed level of income)
and the applicable income tax rates during a portion of that period. 160

Moreover, his letter explained exactly why his taxes had been so low;
he had "largely invested" his wealth in tax-exempt securities, earning
a "greatly reduced return" relative to that provided by more "hazard-
ous undertakings." This investment choice by a person of great
wealth was, of course, precisely what Mellon feared about the effect of
high surtax rates. In addition, whether Couzens realized it or not, his
revelation gave him a very personal reason to oppose the Administra-
tion's legislation. If surtax rates were reduced significantly, or the tax
exemption on existing state and local securities was repealed, Couz-

157 See Couzens Contests Mellon's Figures, N.Y. Times, Jan. 11, 1924, at 2 [hereinafter
Couzens Contests]; Couzens Invites Mellon to Debate, N.Y. Times, Jan. 13, 1924, at 3
[hereinafter Couzens Invites]; Blakey, note 110, at 486.

158 See Couzens v. Commissioner, 11 B.T.A. 1040, 1055-56 (1928).
159 Couzens Invites, note 157 (emphasis added).
160 By contrast, Andrew Mellon reportedly paid $1.9 million in income tax for each of

1919 and 1924 and $1.2 million for 1923. See Cannadine, note 142, at 255-56 (1919 liabil-
ity); Brownlee, note 20, at 73 n.13 (1924 liability); 67 Cong. Rec. 216 (1925) (statement of
Sen. Richard Ernst (R.-Ky.)) (1923 liability).
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ens' tax-exempt investments stood to lose considerable value. These
points were not lost on Mellon. 61

Mellon responded with additional arguments supporting his policy
position and then turned to the personal tax information revealed by
Couzens:

It is reported in the newspapers that all your capital is now
in tax exempt securities, and I have not seen any denial from
you. This means, if it means anything, that you pay no in-
come tax.

Now it is a most unusual thing that a man of wealth and
business experience should put his entire fortune into one
class of security which some change in the law might render
less valuable. It has usually been considered prudent that
investments be diversified, and you might have selected, as
well as tax exempt securities, United States Government and
sound utility and industrial bonds, the care of which would
bring no more business worry than tax exempts. If, as you
say, high surtaxes are immaterial, it would be interesting to
know what influenced you in your selection of tax-exempted
securities to the exclusion of all others.162

Mellon ended his letter with the provocative question: "Must a sys-
tem of taxation which permits a man with an income of over
$1,000,000 a year to pay not one cent to the support of his Govern-
ment remain unaltered?" 163

Couzens disputed Mellon's assertion that he owned only tax-ex-
empt securities, claiming that he also owned millions of dollars' worth
of real estate investments. In addition, he argued that at least his in-
vestments precluded a conflict of interest, in contrast to Mellon's own
situation.164 Couzens also disagreed with a statement Mellon had

161 Cf. Ferrell, note 144, at 172 (characterizing Couzens' disagreement with Mellon as "a
peculiar mixture of public and private concern"). Couzens later supported repeal of the
tax exemption of state and local bond interest. 80 Cong. Rec. 8005 (1936).

162 Mellon Reproves Couzens on Taxes, N.Y. Times, Jan. 16, 1924, at 2.
163 Id. Both Mellon and Couzens showed an understanding of the implicit tax imposed

on state and local interest. Mellon emphasized, however, that the implicit tax paled in
comparison to the explicit tax that would have applied if Couzens had made taxable invest-
ments. See id.; Challenges Mellon to Tell Surtax Gain, N.Y. Times, Jan. 20, 1924, at 5
[hereinafter Challenges Mellon]; Mellon Again Cites High Surtax Losses, N.Y. Times, Jan.
26, 1924, at 2 [hereinafter Mellon Cites Losses]. In her recounting of this episode, Amity
Shlaes accused Mellon of first raising the issue of the amount of Couzens' personal taxes,
whereas it was Couzens who introduced the topic into the debate. See Shlaes, note 144, at
278-79.

164 Cannadine, note 142, at 345. Before he accepted the Treasury position, Mellon had
been advised that he would have to resign his directorships but could continue to own
stock in companies other than banks. There is some question, however, whether Mellon

[Vol. 66:
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made about Couzens' 1919 taxes and suggested that Mellon had "only
used part of the Treasury record" in making the statement.165 Couz-
ens then threw the issue back at Mellon: "So long as you have entered
into the record of my securities, will you please tell us what your se-
curities are, how much you own of each, and how much you will bene-
fit by the reduction of surtaxes as proposed by you?"'1 66 Mellon
declined this invitation but did state in subsequent correspondence
that "had you [Couzens] yourself not seen fit to discuss your own case,
I should not, of course, have mentioned it. '"167 Mellon also declined
Couzens' invitation to a public debate on the issues.168

As noted, Couzens early on suggested that the confidentiality of his
tax information had been breached by Mellon. It was a charge Couz-
ens would repeat. During the period he was engaged in his exchange
with Mellon, Couzens appeared startled when Sen. David Reed (R.-
Pa.), a Mellon confidant, 69 pointedly asked him on the Senate floor
whether he had "paid any income tax whatever" in the prior four
years, and if so, how much? 170 Reed believed that the wealthy largely
escaped paying high surtaxes, and he claimed that his question was
directed at finding out if Couzens' experience was consistent with that
view.1 71 Clearly, however, there may have been a more devious rea-
son for the question. Calling it "impudent and irrelevant," Couzens
charged that Mellon had violated the law by going into his tax
records. 172 Later, Couzens told Reed and the Senate that although he
had not paid any tax in 1924, he had "paid taxes within the last four
years." 173

Couzens may well have felt vulnerable in this discussion even
though he, of course, had been the one to introduce his personal tax
situation into the debate. Prior to disclosing his taxes in his letter to
Mellon, Couzens had learned from his general secretary that he had

contravened the spirit of this rule by continuing to engage, directly or indirectly, in the
business of his companies while serving as Treasury Secretary. See id. at 271-74, 297-99,
323, 348.

165 Challenges Mellon, note 163.
166 Id.
167 Mellon Cites Losses, note 163.
168 Letter from Andrew W. Mellon, Sec'y, Treasury Dep't, to Sen. James Couzens (Jan

23, 1924), in LOC-Finley, box #65 (James Couzens file). Mellon reiterated the point that
he would not have discussed Couzens' personal investments had Couzens not mentioned
them himself.

169 See Cannadine, note 142, at 106, 294.
170 65 Cong. Rec. 1203 (1924).
171 Id. at 1204.
172 Id. at 1203.
173 Id. at 1204; Chiefs Sound Out President on Tax Compromise Plan, Wash. Post, Jan.

22, 1924, at 1. It is not clear what Couzens meant by his reference to 1924 since the Senate
colloquy occurred on January 21, 1924.
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reported no taxable income for 1920 to 1922 (the three years following
the Ford stock sale). 174 It was later revealed that Couzens paid only
$5676 in income tax for 1923.175 Thus, Couzens' answer to Reed in
1924 was technically correct-he had "paid taxes" for 1920-1923-but
he may have been embarrassed that his great wealth had contributed
so little to the fisc during those years. (When information about his
1923 taxes was publicly disclosed, he tried to brush off the significance
by claiming absurdly that it showed he had no personal interest in the
level of the surtax rates. 176) If Mellon had discovered all of this infor-
mation after examining Couzens' tax returns, it may help to explain
the specificity of his and Reed's questions to Couzens in 1924.177 Re-
gardless, it was perceived by some in Congress that Mellon had con-
sulted the returns, and (as discussed below) this perception
contributed to both a change in the law in 1924 and the JCT's creation
in 1926.178

In February 1924, Couzens shifted his attention to proposing a Sen-
ate investigation of the BIR. Couzens claimed that because of his
public disagreement with Mellon, he had received many complaints
criticizing the conduct of the agency. 179 According to Couzens, an in-
vestigation was justified because the BIR had failed to resolve all of
its 1917 cases, the delay was an "indication of improper organization
or gross inefficiency," and "the Government has ... lost millions of
dollars, taxpayers have been and still are oppressed, and corruption or
the opportunity of corruption still exists. '180

For at least two reasons, the proposed investigation presented a se-
rious threat to Mellon. First, an investigation of the BIR went to the

174 Letter from Henry S. Morgan, Gen. Sec'y to James Couzens, to Sen. James Couzens
(Jan. 4,1924), in LOC-Couzens, box #26.

175 See 67 Cong. Rec. 216 (1925) (statement of Sen. Richard Ernst (R.-Ky.)); id. at 220
(statement of Sen. James Couzens). The revelation was permissible because the 1924 Act
had made the information public. See note 329 and accompanying text.

176 See 67 Cong. Rec. 220-21 (1925). Couzens made a very large charitable contribution
in 1919, and his taxes in later years may have been affected to some extent by the carryover
of that deduction or additional contributions. See Couzens v. Commissioner, 11 B.T.A.
1040, 1055 (1928) (noting Couzens claimed deduction of $1,499,380.85 for 1919); Chal-
lenges Mellon, note 163.

177 Cf. Harvey O'Connor, Mellon's Millions: The Biography of a Fortune, The Life and
Times of Andrew W. Mellon 134 (1933) (claiming, without providing any specific evidence,
that Mellon had his subordinates examine Couzens' tax returns).

178 Senators Kenneth McKellar (D.-Tenn.), James Reed (D.-Mo.), and Thaddeus Cara-
way (D.-Ark.) and Representative Edward Browne (R.-Wis.) all suggested that Mellon
had disclosed Couzens' confidential tax information. See 65 Cong. Rec. 1204-11 (1924);
see also note 317 and accompanying text.

179 See 65 Cong. Rec. 4017 (1924) (statement of Sen. James Couzens); 69 Cong. Rec.
6253 (1928) (statement of Sen. James Couzens).

180 S. Res. 168, 68th Cong., 65 Cong. Rec. 2881 (1924) (introduced by Sen. James
Couzens).
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core of Mellon's administrative responsibilities as Secretary of the
Treasury. In addition, depending upon how open-ended the investiga-
tion became, it might delve into the BIR's tax treatment of companies
associated with Mellon, such as Gulf Oil, the Standard Steel Car Com-
pany, and Alcoa. The taxes of these companies had likely been af-
fected by the tax provisions known to have given the BIR much
difficulty, such as the special depletion and amortization rules enacted
in 1918 as well as the excess-profits tax.

The grounds for an investigation were somewhat dubious. As noted
previously, the BIR was known to have accumulated a large backlog
of unresolved cases, including ones dating back to 1917. But other
than some general criticisms (which Mellon dismissed as "sensational
general charges made by discharged employees"), there was little to
suggest that the backlog was due to any serious impropriety on the
part of the BIR, let alone corruption. 181 By early 1924, however, Con-
gress was in the midst of "investigation hysteria. 182 Over half of the
Senate, working on sixteen special committees, was investigating Har-
ding Administration scandals concerning the Interior and Justice De-
partments, the Navy, and the Veterans Bureau. 183 The most famous
was the "Teapot Dome" scandal, involving the leasing of public oil
fields to private interests in exchange for bribes of government offi-
cials. The Senate approved Couzens' resolution and appointed a five-
member investigative committee, consisting of three Republicans

181 Almost three years prior to the start of the Couzens investigation, BIR Commis-
sioner David Blair had launched a thorough internal investigation to examine charges of
corruption within the agency. See Blair Investigates Revenue Bureau, N.Y. Times, Aug. 4,
1921, at 14; Joseph J. Thorndike, Reforming the Internal Revenue Service: A Comparative
History, 53 Admin. L. Rev. 717, 746-47 (2001). On the second day of the Couzens hear-
ings, the BIR informed the committee that it had separated 796 employees for "dishon-
esty" during the prior three years. Hearings Before Select Comm. on Investigation of the
Bureau of Internal Revenue, Part I, 68th Cong. 56 (1924) [hereinafter Couzens Hearings I]
(statement of Sen. William King (D.-Utah)) (reading BIR memorandum). Most of the
fired employees had worked for the agency's prohibition bureau, not its income tax unit.
Id. at 80 (statement of C.R. Nash, Ass't to Comm'r of Internal Revenue); see Graft Dis-
missals in Revenue Bureau Are 796 in 3 Years, Wash. Post, Mar. 20, 1924, at 1. There was
apparently extensive corruption in the prohibition bureau during that period, in part be-
cause prohibition supporters insisted that the BIR's enforcement agents not be hired
through civil service. See Daniel Okrent, Last Call: The Rise and Fall of Prohibition 134-
37 (2010); Michael A. Lerner, Dry Manhattan: Prohibition in New York City 69-72 (2007).
One of the few charges of corruption in the income tax unit that was alleged at the outset
of the Couzens hearings was inconclusive. See Couzens Hearings I, supra at 182 (state-
ment of J.F. Adams, former employee, BIR) (asserting that "there is graft in the depart-
ment, there is no doubt of it; but there is no proof of it"); Press Release, Treasury Dep't
(Mar. 22, 1924), in NARA-Treasury, box #198, (BIR Investigation, 1923-32 file) (respond-
ing to charge).

182 Robert K. Murray, The Harding Era: Warren G. Harding and His Administration
479-82 (1969); see generally Ferrell, note 144, at 43-51; Murray, note 139, at 102-29.

183 See Blakey & Blakey, note 27, at 542; Haynes, note 138, at 565-66.
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(James Watson (Ind.), Richard Ernst (Ky.), and Couzens) and two
Democrats (Andrieus Jones (N.M.) and William King (Utah)). 184 All
were members of the Senate Finance Committee except for Couzens.
Watson, who was appointed chair, and Ernst were known to be Ad-
ministration loyalists, but the composition of the committee poten-
tially gave Couzens the key vote.

Watson later explained that Couzens was included only after he
gave his assurance that the investigation would not be used to further
his personal disagreement with Mellon. Watson said that once the
committee had received testimony on the BIR's problems, he ex-
pected T.S. Adams (who had agreed to serve as an advisor to the com-
mittee) to head some type of commission to make recommended
changes. 185 Those plans changed, however, when Couzens was al-
lowed to handle much of the initial committee work by himself (be-
cause the other four members were tied up with the 1924 tax bill and
other matters). 186 One of the committee's first actions was to obtain
the files of thirty-eight large mining, oil, and manufacturing corpora-
tions in which Mellon had either a current or prior financial inter-
est. 187 Mellon initially welcomed this inquiry and obtained permission
for the committee to examine the tax returns of the companies, out of
the belief that the examination would show no favoritism from the
BIR. Indeed, he claimed that the tax issues concerning his companies
had all been resolved by the BIR under the prior Wilson Administra-
tion, but that the agreement for some of them had simply not been
finalized by the time he became Treasury Secretary. 188

As the hearings began, it became clear that the committee needed
help with its work. This created a problem since the Senate resolution
authorizing the investigation had stripped out permission to employ
any assistants other than a stenographer, purportedly out of a concern

184 See 65 Cong. Rec. 4023 (1924); Donald R. McCoy, Calvin Coolidge: The Quiet Pres-
ident 224 (1967).

185 See 65 Cong. Rec. 6187-88 (1924). Adams wrote about such a commission in 1924
and suggested it to the Ways and Means Committee in 1925. See note 130 and accompany-
ing text.

186 See 65 Cong. Rec. 6187-89 (1924) (statement of Sen. James Watson (R.-Ind.)); Couz-
ens, Deserted by Colleagues, Has Inquiry by Himself, Wash. Post, Apr. 3, 1924, at 3.

187 See 67 Cong. Rec. 217 (1925) (statement of Sen. Richard Ernst (R.-Ky.)); Barnard,
note 138, at 161.

188 See Treasury Press Release, note 181; Letter from Andrew Mellon, Sec'y, Treasury
Dep't, to Sen. James Watson (Mar. 25, 1924), in NARA-Treasury, box #198 (BIR Investiga-
tion, 1923-32 file); Mellon Offers Aid in Revenue Inquiry, N.Y. Times, Mar. 25, 1924, at 33;
Took No Tax Favors, Declares Mellon, N.Y. Times, Mar. 26, 1924, at 32; Couzens Hearings
I, note 181, at 200 (statement of Nelson Hartson, Solicitor, BIR) (offering to provide inves-
tigative committee with any cases involving Mellon); Hearings Before Select Comm. on
Investigation of the Bureau of Internal Revenue, Part II, 68th Cong. 223-24 (1924) [herein-
after Couzens Hearings II] (statement of C.R. Nash, Assistant to the Comm'r of Internal
Revenue, BIR) (reading Mellon statement to that effect).

[Vol. 66:
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about expenses. 18 9 Couzens circumvented the problem by agreeing to
use his personal funds to hire Francis Heney as counsel (which was a
possible violation of the law). The decision, approved by Couzens and
the two Democrats, caught Watson by surprise. 190

Heney's selection set off a storm of protest from the Administra-
tion. Heney was a progressive Republican who had previously served
as a federal prosecutor in Oregon and San Francisco, and his selection
foreshadowed a shift in the purpose of the committee from fact-find-
ing to prosecution. 19 1 Mellon complained that a Heney-led investiga-
tion would have a detrimental effect on the BIR's efficiency and
morale. Mellon also charged that the sole purpose of such an investi-
gation was to vent a personal grievance against him and that the com-
mittee's work had already shown that none of his companies had
received any tax favors. 92 As Couzens later pointed out, however,
this latter assertion was somewhat disingenuous since the committee's
investigation was just seventeen days old and Mellon had welcomed
the examination of his companies. 193 An additional objection to He-
ney stemmed from his having been recommended by Pennsylvania
Governor Gifford Pinchot, a Mellon nemesis, whose interest was in
investigating the BIR's lax enforcement of prohibition.194 At Mellon's
strenuous urging, in which he intimated that he might be forced to

189 See 65 Cong. Rec. 7904 (1924) (statement of Sen. Henry Keyes (R.-N.H.)). Couzens'
original resolution had authorized the hiring of assistants. See S. Res. 168, 68th Cong., 65
Cong. Rec. 2881 (1924); 69 Cong. Rec. 6254 (1928) (statement of Sen. James Couzens).
The purpose of the omission may have been to incapacitate the investigation before it even
began.

190 Hearings Before the Select Committee on Investigation of the Bureau of Internal
Revenue, Part III, 68th Cong. 505-18 (1924) [hereinafter Couzens Hearings III]; 65 Cong.
Rec. 6102 (1924) (statement of Sen. Andrieus Jones (D.-N.M.)); id. at 6188-89 (statement
of Sen. James Watson (R.-Ind.)); Hires Heney to Push Tax Bureau Inquiry, N.Y. Times,
Apr. 10, 1924, at 1 [hereinafter Hires Heney]. Couzens later conceded that his act was in
violation of the law, but claimed that none of the other four members of the committee (all
lawyers) had indicated that the action was illegal and that not being a lawyer, he "knew
nothing about it." See 69 Cong. Rec. 6254 (1928); Barnard, note 138, at 162.

191 See Hires Heney, note 190, at 1. For background on Heney, see Ferrell, note 144, at
172; Hersh, note 144, at 228; O'Connor, note 177, at 145. At the start of his work, Heney
reportedly told Couzens, "I've never started an investigation with so much good material
.... This is worse than Teapot Dome." O'Connor, note 177, at 145.

192 See 65 Cong. Rec. 6087-88 (1924) (reproducing Mellon letter to President Coolidge);
Mellon Assails Private Inquisition, N.Y. Times, Apr. 12, 1924, at 1; Treasury's Morale
Gone, Says Mellon, N.Y. Times, Apr. 13, 1924, at 1; Andrew Mellon, Sec'y, Treasury Dep't,
Speech to Pittsburgh Chamber of Commerce (Apr. 12, 1924), in NARA-Treasury, box
#198 (BIR Investigation, 1923-32 file).

193 See 69 Cong. Rec. 6254-55 (1928) (statement of Sen. James Couzens); see also 65
Cong. Rec. 6196-97 (1924) (statement of Sen. Kenneth McKellar (D.-Tenn)).

194 See 65 Cong. Rec. 6189-90 (1924) (statement of Sen. James Watson (R.-Ind.)); id. at
6197 (statement of Sen. Kenneth McKellar (D.-Tenn)); id. at 7911-13 (statement of Sen.
James Watson); Barnard, note 138, at 162; Hersh, note 144, at 228; McCoy, note 184, at 224;
President Backed by G.O.P. Senators in New Onslaught, Wash. Post, Apr. 13, 1924, at 2.
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resign, President Coolidge sent a strongly-worded special message to
the Senate protesting the continuation of the BIR investigation and
the use of private funds to investigate a government agency. Enclos-
ing a copy of Mellon's letter to him, Coolidge charged that the attack
on the Treasury was not legitimate, the Senate's rights "ought not to
be used as a subterfuge to cover unwarranted intrusion," and "instead
of a government of law, we have a government of lawlessness. '195

The New York Times described the President's message as "one of
the most sensational utterances that have come from a President of
the United States in years .... ",196 The Times characterized the mem-
bers present in the Senate chamber as initially "dumfounded" [sic]
when the message was first read.197 Eventually, after much partisan
wrangling, the Senate approved a resolution to continue the investiga-
tion and fund the hiring of assistants, but Heney was not retained as
counsel.198

The events surrounding the Heney fight led Adams to resign his
involvement with the committee. As he explained, the recent devel-
opments indicated that the possibility of "constructive work" coming
from the committee was "likely to be postponed indefinitely." 199 He
deplored what he perceived as an apparent effort to demonize the
BIR. In his view, the problems of the BIR were "grave" but "obvi-
ous. '200 "To exploit them gratuitously, to probe for the sake of prob-
ing, impresses me-if I may say so without offense-as a particularly

For Mellon's relationship with Pinchot during this period, see Cannadine, note 142, at 295,
341-42; Pinchot, Bait. Sun, Apr. 24, 1924, at 10.

195 65 Cong. Rec. 6087 (1924); see Hersh, note 144, at 228-29; O'Connor, note 177, at
145-47.

196 Sharp Rebuke by Coolidge, N.Y. Times, Apr. 12, 1924, at 1.
197 Id. Some Senators on both sides of the issue soon responded in similarly hyperbolic

terms. See 65 Cong. Rec. 6358-73, 6449-54 (1924); Haynes, note 138, at 563-64, (describing
how Coolidge's message "called forth a storm of angry denunciation" in the Senate); Coo-
lidge's Message of Rebuke Assailed in Senate by Glass, N.Y. Times, Apr. 16, 1924, at 1;
Lodge Tells Senate Coolidge Is Right, N.Y. Times, Apr. 17, 1924, at 1.

198 See 65 Cong. Rec. 6102 (1924) (statement of Sen. Andrieus Jones (D.-N.M.)) (intro-
ducing S. Res. 211); id. at 7934 (approving S. Res. 211). The resolution was silent as to
Heney's status, and there was uncertainty whether he would be retained, but he eventually
was replaced. See Barnard, note 138, at 164-65; (indicating that Heney was to be re-
placed); McCoy, note 184, at 226 (same); Coolidge Accused by Senator Norris of Playing
Politics, N.Y. Times, Miy 7, 1924, at 1 (same). But see Albert W. Fox, Senate Is Plunged in
Stormy Debate by Liquor Charges, Wash. Post, May 7, 1924, at 1 (indicating that Heney
was to be hired); James O'Donnell Bennett, Senate Routs Coolidge; To Pay Dry Unit
Quizzer, Chi. Daily Tribune, May 7, 1924, at 2 (indicating that the retention of Heney was
likely). According to Haynes, the public sided with Coolidge in this controversy. See
Haynes, note 138, at 563-64.

199 Letter from T.S. Adams, Tax Advisor, Treasury Dep't, to Senator James Watson 1
(Apr. 11, 1924), in NARA-Treasury, box #198 (BIR Investigation, 1923-32 file).

200 Id.
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demoralizing form of child's play. '201 He explained that the real work
was to devise solutions. He acknowledged that any investigation
could easily find "mistakes in judgment, instances of favoritism, and
sporadic cases of actual graft. '202 But, based on his experience work-
ing with the Bureau since 1917, he thought that the personnel were
"singularly clean"; the responsible officials, with few exceptions,
"zealous and intelligent"; and the leaders vigorous in insulating the
Bureau from "politics and politicians of the undesirable type. '20 3 He
attributed the Bureau's problems largely to "the complexity of the law
and the fundamental condition of public service in the United States,"
and rued the injurious effect on the Bureau of the wrong type of
investigation. 204

In July, 1924, Couzens replaced Watson as chair of the commit-
tee.20 5 In the few months since the Heney episode, the investigation
had stalled because of Couzens' serious illness, his focus on an upcom-
ing Senate campaign, and Watson's failure to call the committee to-
gether, and there was apparently some thought to dropping the
investigation altogether. 20 6 According to Watson, the situation
changed when Couzens and the two Democrats demanded resump-
tion of the inquiry, and Watson then resigned in protest. 20 7 Mellon's
undersecretary, however, provided Mellon (who was in Europe) with
a different account of what transpired. "[B]oth [BIR Commissioner
Blair and I] are firmly of the opinion," he wrote to Mellon, "that,
reading between the lines, we can thank Senator Watson for the re-
newal of this investigation. '20 8 During the Republican National Con-
vention in June, Watson reportedly had a heated confrontation with
Mellon when he (and the Pennsylvania delegation) failed to support
Watson for vice-president, and Watson also had a dispute with the
Administration over a BIR appointee from his home state of Indiana.

201 Id.
202 Id. at 2.
203 Id.
204 Id. at 4.
205 Barnard, note 138, at 165; Revenue Inquiry Will Resume Sept. 2, N.Y. Times, July 27,

1924, at 13 [hereinafter Revenue Inquiry].
206 See Barnard, note 138, at 164-65 (describing illness); Revenue Inquiry, note 205

(describing Couzens' focus on re-election campaign); Couzens Forces Revenue Inquiry,
N.Y. Times, July 26,1924, at 3 [hereinafter Couzens Forces] (describing Watson's failure to
call the committee together and mentioning possibility the investigation would be ended).

207 See Couzens Forces, note 206; Biparty Coalition Forces Resumption of Revenue In-
quiry, Wash. Post, July 26, 1924, at 1; Mellon Dry Inquiry To Be Staged While Campaign Is
Fought, Wash. Post, July 27, 1924, at 1.

208 Letter from Gerrard B. Winston, Undersecretary, Treasury Dep't, to Andrew Mel-
lon, Sec'y, Treasury Dep't 2 (July 28, 1924), in NARA-Treasury, box #198 (BIR Investiga-
tion, 1923-32 file) (emphasis added); see also Letter from Gerrard Winston,
Undersecretary, Treasury Dep't to Andrew Mellon, Sec'y, Treasury Dep't (July 31, 1924),
in NARA-Treasury, box #261 (Letters Sent to Mellon in Europe, 1924-27 file).
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Subsequent news stories lent support to the undersecretary's
speculation. 20 9

B. Proposed Tax Deficiency Against Couzens

In March, 1925, the fight between Couzens and Mellon took an-
other incredible turn. Couzens was summoned from the Senate cham-
ber by BIR Commissioner David Blair and his deputy, Charles Nash,
who presented Couzens with a request to waive the statute of limita-
tions relating to a possible $10-$11 million tax deficiency. 210 The defi-
ciency concerned his 1919 sale of Ford stock to Henry Ford (when the
top normal tax and surtax rates totaled 73%). The law required Couz-
ens to report gain equal to the difference between the amount re-
ceived from the sale and the value of the stock on March 1, 1913 (the
date the 1913 income tax first went into effect). The BIR wanted to
investigate information included in a memo handed to Couzens that
suggested his claimed 1913 stock value had been too high (and re-
sulted in an understatement of gain). 211 Because the five-year statute
of limitations for assessing a deficiency for 1919 was about to expire,
the BIR asked him to extend the period. If he refused, Blair and Nash
indicated that the BIR would be forced to make a jeopardy assess-
ment against him even though its investigation had just begun.212

Couzens refused to sign the waiver.213 Shortly thereafter, he electri-
fied the Senate by announcing what had occurred and claiming that it
was revenge for undertaking the BIR investigation.214 His statement
soon led to an extremely heated debate, reportedly including a fear of

209 See "Civil Service" in Indiana, N.Y. Times, July 24, 1924, at 12 (describing contro-
versy involving the Indiana Prohibition Director); Did Watson Do It?, N.Y. Times, July 31,
1924, at 12 (describing an alternate explanation); Revenue Inquiry, note 205, at 13 (men-
tioning alternate explanation); Start Revolt on Butler, N.Y. Times, June 12, 1924, at 1
(describing Watson's campaign for Vice President); Watson Opens Fire on Mellon in Wash-
ington, N.Y. Sun, July 29, 1924, at 13, in NARA-Treasury, box #261 (Letters Sent to Mellon
in Europe, 1924-27 file) (describing how Watson "angrily reproached Mellon" at the Re-
publican Convention).

210 See Couzens v. Commissioner, 11 B.T.A. 1040, 1086-87 (1928); Ask Couzens to Pay
$10,000,000 in Taxes; He Charges Revenge, N.Y. Times, Mar. 10, 1925, at 1 [hereinafter
Ask Couzens].

211 The BIR's letter stated erroneously that the attached memorandum "makes out a
prima facie case of too low a March 1, 1913, value." Couzens, 11 B.T.A. at 1086-87.

212 Id.
213 Id. at 1087.
214 See 67 Cong. Rec. 59-61 (1925); Ask Couzens, note 210, at 1. According to Amity

Shlaes, the Treasury announced Couzens' proposed tax deficiency in a press release so that
Couzens could find out about it in the newspapers. See Shlaes, note 144, at 328. The
Treasury press release was issued, however, after Couzens had received the waiver request
in person and announced the action on the Senate floor; the Treasury statement responded
to certain assertions made by Couzens to the Senate. See Press Release, Treasury Dep't
(Mar. 9, 1925), in LOC-Finley, box #78 (Taxation: Tax Refunds file #2).
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violence.215 As The New York Times reported, "[n]oted as it is for
bitter scenes, the Senate will long remember today's outbreak. '216

There was broad perception in Congress that the BIR's action was
retaliation by Mellon against Couzens. Senator Carter Glass (D.-Va.),
who briefly served as Treasury Secretary under Wilson, had defended
Mellon's integrity during the Heney fight in the prior year, and specif-
ically noted at that time that if Mellon had been acting with improper
political motives, he would have threatened Couzens with a tax adjust-
ment.217 Now, faced with the revelation that Mellon appeared to have
done exactly that, Glass was outraged and concluded that Mellon and
Couzens "apparently hate one another and ... would go to any ex-
treme to discredit the other. '218

There is a similar consensus among commentators who have re-
ported on this episode, including Couzens' biographer and two of
Mellon's biographers. 219 David Cannadine (one of Mellon's biogra-
phers) has further asserted that the action established the precedent
of government using taxes for political purposes, something that
would come back to haunt Mellon personally during the Roosevelt
Administration. 220 Cannadine, however, overlooked the fact that
Mellon may have already consulted Couzens' tax returns in connec-
tion with their quarrel, and that Couzens had seemingly challenged
the taxes of Mellon's companies for political purposes. 221 In any
event, if the BIR action simply represented a continuation of their
vendetta, it clearly ended badly for Mellon. The Board of Tax Ap-
peals eventually found that Couzens slightly overpaid his 1919 taxes
(due to his slight understatement of the 1913 value of the Ford stock),

215 Ernst Starts Bitter Row, N.Y. Times, Mar. 15, 1925, at 1 [hereinafter Bitter Row].
216 Id.; see also 67 Cong. Rec. 193-94, 220-28 (1925); Barnard, note 138, at 177-78.
217 65 Cong. Rec. 6363 (1924).
218 67 Cong. Rec. 224 (1925). Amity Shlaes attributes the Senate's subsequent rejection

of Charles Beecher Warren (Coolidge's nominee for attorney general) to its desire for
revenge over the Couzens incident. See Shlaes, note 144, at 328-29; see also note 258.

219 See Barnard, note 138, at 166 (describing the "incredibly vindictive counterattack");
Cannadine, note 142, at 347-48; Hersh, note 144, at 231 (asserting Mellon made Couzens
"wriggle"); Kent, note 142, at 50-51; Paul, note 29, at 150; Thomas L. Stokes, Chip Off My
Shoulder 176-77 (1940); Tucker, note 140, at 232 (claiming those within Administration
denounced the action as "spite work"); Shlaes, note 144, at 328 (describing move as "espe-
cially blatant"). Later authors have used the incident as an example of the outrageous
behavior of the tax authorities generally. See David Burnham, A Law Unto Itself 291-96
(1989); Shelley L. Davis, Unbridled Power 175-76 (1997); Jay Starkman, The Sex of a Hip-
popotamus: A Unique History of Taxes and Accounting 209-13 (2008).

220 Cannadine, note 142, at 348. During the Roosevelt Administration, Mellon was ac-
cused of committing federal tax fraud. He was exonerated by the Board of Tax Appeals,
but the decision was not issued until after he had died. See Mellon v. Commissioner, 36
B.T.A. 977, 1054-55 (1937); Cannadine, note 142, at 583-84; Paul, note 29, at 151-52.

221 See text accompanying notes 165-188.
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and in the process, he garnered some sympathy and support.222 The
case was widely reported-it was described by one newspaper as the
"greatest tax suit in the history of the world"-because of the promi-
nence of the taxpayer, the amount of the proposed deficiency, and the
speculation concerning its connection to Mellon and the feud.223 In
addition, because the principal issue involved the value of Ford Motor
Company stock in the early years of the company (the first Model T
was sold in 1908), there was a lot of fascinating testimony about Henry
Ford and his initial business decisions.224 Mellon and Ford were be-
lieved at the time to be two of the three richest people in the
country.225

The amount of gain Couzens reported from the sale was based on a
letter he and the other minority Ford shareholders received from
then-BIR Commissioner Roper in 1919 advising on the March 1, 1913,
value of the Ford stock (the "Roper valuation"). 226 Couzens, there-
fore, knew immediately that the BIR letter handed him in 1925, stat-
ing that there was nothing in the agency's files to support his return
position, was mistaken.227 Commissioner Blair also told Couzens

222 See Couzens v. Commissioner, 11 B.T.A. 1040, 1172 (1928) (finding that value of
stock was $10,000 per share, more than Couzens claimed); Barnard, note 138, at 167. After
the tax decision was issued, Couzens called for Mellon's resignation. 69 Cong. Rec. 5145
(1928) (introducing S. Res. 173). According to Cannadine, "Couzens' hatred of Mellon
was now incandescent: he was more determined than ever to bring the secretary down."
Cannadine, note 142, at 348.

223 U.S. Tomorrow, note 1, at 4. Less hyperbolically, the same story also described the
case's hearings as "last[ing] longer than any other tax case" (with the reader being re-
minded that the Board of Tax Appeals was created less than three years prior to the hear-
ing). Counsel for the taxpayers included such luminaries as Joseph E. Davies (first
chairman of the Federal Trade Commission and eventual Ambassador to the former Soviet
Union) and John W. Davis (U.S. Solicitor General under Wilson, Democratic presidential
nominee in 1924, and prominent advocate before the U.S. Supreme Court). In contrast,
the lead counsel for the government, Alexander W. Gregg (the BIR's solicitor), was only
twenty-seven years old at the time of the trial. See John Herrick, Opening of Ford Tax
Trial Bares Epic of Business, Chi. Daily Trib., Jan. 12, 1927, at 8; Bruce Rae, A Youthful
David Tilts for Uncle Sam, N.Y. Times, Jan. 30, 1927, at SM9.

224 See U.S. Tomorrow, note 1, at 4.
225 The third person was John D. Rockefeller. See Murray, note 182, at 179. In the tax

case, the Board of Tax Appeals made extensive findings on the origins of the Ford Motor
Company. See Couzens, 11 B.T.A. at 1094-1146.

226 Couzens, 11 B.T.A. at 1050-53. The sale had not yet occurred at the time Roper
issued his letter, and the BIR had no policy of issuing rulings on hypothetical cases at that
time. Id. Roper, however, became convinced that the stock sale was critically important to
the Ford Motor Company (and the automobile industry) and would not occur without a
ruling. See Roper, note 43, at 181-82. In Couzens' tax case, the Board of Tax Appeals
later concluded that the BIR was not bound by the Roper valuation because it "was a
voluntary, gratuitous act outside the scope of the Commissioner's official duty .. " Couz-
ens, 11 B.T.A. at 1151-52; Roswell Magill, Finality of Determinations of the Commissioner
of Internal Revenue, 28 Colum. L. Rev. 563, 573-75 (1928).

227 See Couzens, 11 B.T.A. at 1086; 67 Cong. Rec. 59-60 (1925) (statement of Sen. James
Couzens); 69 Cong. Rec. 6258 (1928) (statement of Sen. James Couzens).
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when they met that the BIR had not received waivers from any of the
other shareholders who sold Ford stock in 1919.228 Thus, Couzens had
an inkling, and confirmed quickly from the other former shareholders,
that a directly contrary public statement made by Treasury shortly af-
ter the waiver request was presented, was also incorrect.229 These er-
rors led to speculation that Treasury and the BIR were improperly
pressuring him into signing the waiver.230

Couzens' principal evidence of retaliation was the timing of the BIR
request. Couzens soon learned from his attorney Arthur Lacy that a
memo substantially similar to the one given to him by Blair-also
claiming an overvaluation of the Ford stock and resulting understate-
ment of gain-had been received by the BIR in 1922. From two
sources, Lacy related the "rather remarkable trip" this memo had
taken in 1922 to reach the BIR, having passed through the hands of
Senator Newberry (the Michigan Republican accused by Henry Ford
of accepting illegal campaign contributions), 231 Representative Joseph
Fordney (also a Michigan Republican who was then chairman of the
Ways and Means Committee), and Treasury Assistant Secretary El-
mer Dover (a Harding appointee who tried to politicize the Treasury
(including the BIR), clashed repeatedly with Blair and Mellon in do-
ing so, and resigned after Mellon personally appealed to Harding). 232

228 See Letter from Senator James Couzens to H.S. Morgan, Gen. Sec'y to James Couz-
ens (Mar. 17, 1925), in LOC-Couzens, box #144 (Income Taxes file); Letter from Senator
James Couzens to H.S. Morgan (Mar. 20, 1925), in LOC-Couzens, box #144 (Income Taxes
file).

229 See Treasury Press Release, note 214 (making claim); Letter from Arthur Lacy
(Couzens' attorney) to Senator James Couzens (Mar. 14, 1925), in LOC-Couzens, box #144
(Income Taxes file); Press Release, Senator James Couzens (Mar. 27, 1925), in LOC-Couz-
ens, box #144 (Income Taxes file).

230 See Letter from Arthur Lacy to Senator James Couzens (Mar. 17, 1925), in LOC-
Couzens, box #143 (Ford Motor Co. Stock Sales file #1).

231 See text accompanying notes 138-39.
232 See Letter from Arthur Lacy to Senator James Couzens (Mar. 10, 1925), in LOC-

Couzens, box #143 (Ford Motor Co. Stock Sales file #1); Lacy Letter, note 229; Lacy Let-
ter, note 230, at 3 (describing "rather remarkable trip"); Letter from Arthur Lacy to Sena-
tor James Couzens (Mar. 31, 1925), in LOC-Couzens, box #144 (Income Taxes file); Letter
from Arthur Lacy to Senator James Couzens 2-3 (Jan. 2, 1926), in LOC-Couzens, box #41
(describing trail from Newberry to Fordney to Dover to the BIR). For background on
Dover's brief and controversial tenure at the Treasury, see Cannadine, note 142, at 284-85;
Hersh, note 144, at 214-18; Murray, note 182, at 303-04; William J. Slocum, Introduction, in
Elmer L. Irey, The Tax Dodgers: The Inside Story of the T-Men's War with America's
Political and Underworld Hoodlums vii, xiii (1948) (describing Dover's bumbling effort to
interfere politically with operation of BIR's intelligence unit); Couzens Hearings I, note
181, at 63 (statement of D.H. Blair, Comm'r, BIR) (describing his disagreements with Do-
ver); Mellon Allays Fears of Revenue Employes, N.Y. Times, Apr. 6, 1922, at 8; Demoral-
izing the Public Service, N.Y. Times, Apr. 7, 1922, at 14; Fist Fight Marks Treasury Job
Row, N.Y. Times, May 26, 1922, at 1; Dover Resignation in Harding's Hands, N.Y. Times,
July 12, 1922, at 10.
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According to Lacy, it was widely believed in 1922 that Henry Ford,
although the purchaser of the stock held by Couzens and the other
sellers, was the party responsible for any taxes due on the sale. 233

Thus, if more taxes were owed (as the 1922 memo claimed), then
Henry Ford would suffer the consequences. Lacy believed that the
purpose of the 1922 memo was to injure Ford.234 Newberry's and Do-
ver's involvement in passing along the memo may have stemmed from
Ford's previous charges against Newberry.235 Fordney apparently be-
came involved because of the claim (which he could not verify) of
improper pressure by Henry Ford on the BIR to issue the favorable
Roper valuation.236 Ford's purported interest in obtaining a high 1913
stock value was to induce the minority shareholders to sell (and to
save taxes). 237 The author of the 1922 memo was M.W. Thompson, a
New York accountant who may also have had a grudge against Ford.
Lacy believed that Thompson had been fired from doing income tax
work for the Ford Motor Company.2 38

Since the BIR had the information questioning the claimed stock
value as early as 1922, Couzens asked why it had waited until 1925-
just days before the expiration of the statute of limitations-to pre-
sent it to him.239 In his view, the answer was self-evident-the action
was in response to damaging revelations about the agency that his
committee was beginning to unveil.2 40 His position was buttressed by

233 Couzens made this assertion when he first met with Blair. See Couzens v. Commis-
sioner, 11 B.T.A. 1040, 1087 (1928); 69 Cong. Rec. 6257 (1928) (statement of Sen. James
Couzens). Although there was apparently no explicit agreement by Ford to pay the taxes,
the purchase price for the stock was not resolved until after the BIR's opinion of the March
1, 1913, value of the stock was received and, therefore, the tax liability known. See Couz-
ens, 11 B.T.A at 1045, 1047-48; Allan Nevins & Frank Ernest Hill, Ford: Expansion and
Challenge, 1915-1933, at 109 (1957); Blair Summoned in Ford Tax Case, N.Y. Times, Feb.
6, 1927, at 8.

234 See Lacy Letter, note 229, at 3; Lacy Letter (Jan. 2, 1926), note 232, at 3. There was
considerable interest in Ford's political aspirations during this period, including whether he
might oppose President Harding in 1924. See Ferrell, note 144, at 53 (stating that in the
last moments before he died in 1923, "Harding was thinking of Ford"); Curcio, note 139, at
185-87 (describing interest in Ford).

235 See notes 138-39 and accompanying text.
236 See Lacy Letter (Mar. 31, 1925), note 232.
237 See Lacy Letter (Mar. 10, 1925), note 232; Lacy Letter (Mar. 31, 1925), note 232;

Nevins & Hill, note 233, at 105-10 (describing Ford's elaborate scheme to persuade minor-
ity shareholders to sell at below fair market value); Curcio, note 139, at 105-06 (same).

238 See Tax Tip in Ford Suit Remains a Mystery, N.Y. Times Jan. 18, 1927, at 9 [hereinaf-
ter Tax Tip] (reporting that Thompson had previously been employed by Ford); Lacy Let-
ter (Jan. 2, 1926), note 232; note 250.

239 See 67 Cong. Rec. 193-94 (1925) (statement of Sen. James Couzens); Couzens Assails
Treasury's Tactics, N.Y. Times, Mar. 14, 1925, at 23 [hereinafter Couzens Assails]; Couzens
Disputes Mellon Statement, N.Y. Times, Mar. 28, 1925, at 25 [hereinafter Couzens Dis-
putes]; Couzens Press Release, note 229.

240 Couzens emphasized a committee disclosure concerning the taxes of a prominent
Republican fundraiser, William Boyce Thompson, that became front-page news the same
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the finding during his tax trial that the BIR had extensively investi-
gated the valuation issue in 1922 and concluded that the memo pro-
vided no useful information. 241

Mellon countered by claiming that the BIR acted based on informa-
tion he himself had first obtained from a "responsible person" in early
1925.242 The initial contact occurred in February 1925, when the Sen-
ate was debating whether to extend the BIR investigation past the
sixty-eighth Congress (which was about to end). According to Mel-
lon, he refrained from taking any action on the information at that
time to avoid interfering with that debate. Subsequently, after contin-
uation of the investigation had been approved, Mellon received a
memo with detailed information questioning the Ford stock value that
was "entirely new to [him]," and this memo was given to Couzens by
Commissioner Blair the next day just prior to expiration of the statu-
tory period.243 Mellon, thus, argued that the BIR action was a neces-
sary and responsible step to protect the nation's fisc, and was
unrelated to Couzens' investigation.244 Although Treasury soon con-
ceded the existence of the 1922 memo, it claimed that neither Mellon
nor his undersecretary had any knowledge of it when the BIR took its
action in 1925.245

Couzens' tax trial confirmed the existence of two separate (though
similar) memos received by the BIR, one in 1922 and the other in
1925.246 The 1922 memo implicated yet another principal, Sen. James
Watson (the Indiana Republican who was the initial chair of the BIR
investigative committee), who had sent the memo to Blair.247 Accord-

morning of his meeting with Blair and Nash. See 69 Cong. Rec. 6255-56 (1928). Any
connection between that particular story and the BIR's subsequent action, however, seems
implausible; even assuming that Mellon and the BIR were apprised of and upset by the
story, it would have required them to prepare the documentation presented to Couzens in
a matter of a few hours. In his account of this episode, Starkman erroneously identified
William Boyce Thompson (and not M.W. Thompson) as the author of the accusatory
memo. See Starkman, note 219, at 210.

241 See Couzens v. Commissioner, 11 B.T.A. 1040, 1068-72 (1928).
242 Ask Couzens, note 210.
243 67 Cong. Rec. 216 (1925) (statement of Sen. Richard Ernst (R.-Ky.)) (introducing a

telegram from Mellon into the record).
244 See 67 Cong. Rec. 215-16 (1925) (statement of Sen. Richard Ernst (R.-Ky.)); Ask

Couzens, note 210; Bitter Row, note 215; Treasury Press Release, note 214. As if to show
the veracity of the claim, there is a copy of the Feb. 19, 1925 issue of Cushing's Survey, with
the story about the Senate debate highlighted, attached to the March 9, 1925 Treasury
press release in Mellon's files as stored at the Library of Congress. See The Couzens Com-
mittee, 3 Cushing's Surv. No. 26, at 2 (Feb. 19, 1925).

245 See Couzens Assails, note 239, at 23; cf. 67 Cong. Rec. 223 (1925) (statement of Sen.
James Couzens) (claiming that the undersecretary admitted that the "information was in
the Treasury Department for over two years").

246 See Couzens v Commissioner, 11 B.T.A. 1040, 1066, 1083.
247 See id. at 1066-68.
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ing to Couzens' biographer, Watson's purpose was also to retaliate
against Henry Ford for both the Newberry episode and an earlier, suc-
cessful libel action Ford had brought against the Chicago Tribune.248

It was never established at trial whether the others identified by Lacy
were also involved, although by 1928 (after the tax decision was is-
sued), Couzens still believed that Dover had played a role.249 As to
the 1925 memo, the BTA identified its author as M.W. Thompson, the
same person who had prepared the 1922 memo.250

Although the trial, therefore, found some support for each version
of the events, neither explanation is fully satisfactory. Mellon's "re-
straint" in not raising the tax issue while the Senate considered contin-
uation of the BIR investigation-apparently offered to demonstrate
his fairness to Couzens 251-might simply show that he delayed taking
action until it became necessary when Congress agreed to continue
the investigation.25 2 Moreover, he gave no justification for the BIR's
reliance on the 1925 memo, even assuming that it was received at the
time and in the manner described. The flimsiness of the memo is evi-
dent from first reading; it relied strictly on hindsight-post-1913 facts
not necessarily reasonably expected in 1913-to determine the stock's
value as of that date.253 Couzens and Lacy immediately found the
computations and approach in the memo to be "ridiculous, '254 the
BIR had previously analyzed and rejected the similar approach of the

248 See 62 Cong. Rec. 1115-16 (1922) (demonstrating Watson's support for Newberry);
Barnard, note 138, at 166. For description of the Chicago Tribune dispute, see Lacey, note
140, at 197-202; Curcio, note 139, at 106-11; Snow, note 140, at 262-68.

249 See 69 Cong. Rec. 6260 (1928) (statement of Sen. James Couzens). For background
on Dover, see note 232.

250 See Couzens, 11 B.T.A. at 1083-87. The Board of Tax Appeals did not identify M.W.
Thompson as the author of the 1922 memo, although this information had come out earlier
and was apparently well known by almost all of the principals at the trial. See 67 Cong.
Rec. 193 (1925) (statement of Sen. James Couzens); Couzens Assails, note 239, at 23;
Couzens Disputes, note 239, at 25; Watson Gave Tip on Ford Stock Tax, N.Y. Times, Feb.
11, 1927, at 2 [hereinafter Watson Gave Tip] (misidentifying author of 1922 memo as
"W.H. Thompson"); Couzens Press Release, note 229; Letter from A.W. Gregg, Solicitor
BIR, to Garrard B. Winston, Undersecretary, Treasury Dep't. (Jan. 17, 1927), in NARA-
Treasury, box #180 (trial transcript file) (explaining that although the attorneys for the
taxpayers all knew that the 1922 and 1925 memos were both authored by M.W. Thompson,
Gregg did not realize it until the trial session, but Gregg had no doubt it was correct).

251 See 67 Cong. Rec. 216 (1925) (Mellon Telegram); cf. Draft Memorandum, Treasury
Dep't 91 (Jan. 3, 1934), in LOC-Finley, box #65 (Couzens-Mellon Controversy file).

252 See 69 Cong. Rec. 6255 (1928) (statement of Sen. James Couzens); Hersh, note 144,
at 230.

253 See Couzens, 11 B.T.A. at 1083-86 (the 1925 memo discusses the value of the stock in
1913 by comparison to its value in 1919 and the increase in annual profits over that time).

254 67 Cong. Rec. 59 (1925) (statement of Sen. James Couzens); Lacy Letter, note 229, at
5 (describing method as "asinine and ridiculous").
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1922 memo,255 and at trial, neither side was willing to endorse its anal-
ysis or conclusions.256

Mellon also offered no explanation for why the memo was for-
warded to him in 1925. The memo, after all, dealt with matters that
were twelve and six years old (the 1913 stock value and the 1919 sale),
and its arrival just days prior to expiration of the statutory period
should have aroused some suspicion. In private correspondence,
Couzens, Lacy, and Henry Morgan (Couzens' general secretary) spec-
ulated about a grudge M.W. Thompson may have had against Couz-
ens as a result of Thompson's failure to secure a $500,000 fee for
working on a separate tax suit involving Couzens. 257 Even if true, it
may not have been the complete explanation. At trial, all of the prin-
cipals seemed to believe that there had been an intermediary between
Thompson and Mellon who had solicited the new memo from Thomp-
son and then passed it on to Mellon.258

255 See Couzens, 11 B.T.A. at 1068.
256 See Transcript of Record at 27-28 (Jan. 17, 1927 (AM session)), Couzens, 11 B.T.A.

1040 (dkt. no. 10438), in NARA-Treasury, box #180) (Trial Transcript file) [hereinafter
Transcript of Record AM Session].

257 See Lacy Letter, note 229; Letter from Senator James Couzens to Henry Morgan,
Gen. Sec'y to Sen. Couzens (Mar. 16, 1925), in LOC-Couzens, box #144 (Income Taxes
file); Letter from Henry Morgan to Senator James Couzens (Mar. 20, 1925), in LOC-Couz-
ens, box #144 (Income Taxes file); Letter from Senator James Couzens to Henry Morgan
(Mar. 23, 1925), in LOC-Couzens, box #144 (Income Taxes file). In 1929, Couzens briefly
described to the Senate this incident involving Thompson. See 70 Cong. Rec. 2111 (1929).

258 The parties eventually stipulated that Thompson was the "responsible person" men-
tioned in the March 9 Treasury press release who made the direct contacts with Mellon in
1925. Treasury Press Release, note 214; see Couzens, 11 B.T.A. at 1083; Transcript of Re-
cord at 1 (Jan. 17, 1927 (PM session)), Couzens, 11 B.T.A. 1040 (dkt. no. 10438), in NARA-
Treasury, box #180 (Trial Transcript file); Tax Tip, note 238, at 9. The discussion at trial
prior to the stipulation, however, suggests the likelihood of an intermediary between
Thompson and Mellon, who may have been (again) Senator Watson. See Transcript of
Record AM Session, note 256, at 26-32 (suggesting that "responsible person" was not per-
son who authored the memo); Treasury Draft Memorandum, note 251, at 89 (identifying
Watson as having transmitted 1925 memo to Treasury); Ford's Rise Traced to His Own
Vision, N.Y. Evening Post, Jan. 18, 1927, at 2 (reporting that taxpayers' counsel believed
that someone had engaged Thompson to "work up the tax case against Couzens"). If Wat-
son was involved, it may have related to Coolidge's nomination of Charles Beecher Warren
to be attorney general, which was being considered by the Senate at exactly the same time
as the 1925 events involving Couzens. See Barnard, note 138, at 175-77. Couzens opposed
Warren (a Michigan Republican), but President Coolidge apparently received Couzens'
promise not to oppose Warren openly. Once the nomination began to be considered, how-
ever, Couzens changed his mind and revealed publicly his opposition to Warren, and the
President was reportedly livid. Watson supported Warren and, of course, also had other
grievances with Couzens, including their disagreement during the Heney episode. See
Kent, note 142, at 54-55; G.O.P. Injured by Warren Case, It Is Declared, Bait. Sun, Mar.
17, 1925, at 1; New Political Era Dawns, N.Y. Times, Jan. 12, 1925, at 1 (describing Coo-
lidge meeting with the Michigan congressional delegation (including Couzens), who "reluc-
tantly assented to the President's view [towards Warren]"); see also 67 Cong. Rec. 74-102
(1925) (describing Senate's rejection of Warren by 41-39 vote, with Couzens opposed); id.
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Finally, perhaps the most puzzling aspect of Mellon's version was
the behavior of Commissioner Blair, who apparently was extremely
close to Mellon. 259 Blair received the earlier, 1922 memo at his per-
sonal residence and testified that he discussed it with Watson at that
time.260 In addition, according to Lacy, Blair had opposed Dover's
attempted use of the memo in 1922 to get back at Henry Ford.261

Given this, as well as the high profile of the transaction (and its princi-
pals) and the amount of tax at issue, it seems unlikely that Blair could
have completely forgotten about the 1922 memo by 1925. Although
Blair indicated that he was not in Washington when the 1925 memo
arrived and did not participate in the jeopardy assessment against
Couzens, he nevertheless personally presented it to Couzens and dis-
cussed it with him.262 Why did he fail to connect the two memos
before taking action in 1925? And if (as he testified) he wanted to
handle the matter quietly, why did he travel to Capitol Hill to present
the waiver request in person? 263

Couzens' version of the story is also incomplete. He never ade-
quately explained how the waiver request constituted revenge or an
effort by Mellon and the BIR to thwart the investigation. The re-
quest, of course, merely asked for time to investigate and did not re-
quire Couzens to concede any liability or wrongdoing. 264 Blair
testified that he assured Couzens the BIR would handle the matter
quietly, drop the case if no additional tax was due, and provide Couz-
ens with a hearing if there were any tax asserted. 265 Despite these
assurances, Couzens said years later that he had been fearful a signed

at 250-75 (describing Senate's second rejection of Warren, by 46-39 vote, with Couzens
again opposed).

259 See Hersh, note 144, at 213-14 (quoting view that Blair "just worshiped [Mellon]");
see also Cannadine, note 142, at 579-80 (quoting Blair's message to Mellon's children when
Mellon passed away).

260 See Couzens, 11 B.T.A. at 1066; Testimony in Ford Tax Suit Questions Treasury Mo-
tives, Wash. Post, Feb. 11, 1927, at 1; Watson Gave Tip, note 250, at 2.

261 See Lacy Letter, note 230; Lacy Letter (Jan. 2, 1926), note 232, at 4.
262 See Watson Gave Tip, note 250, at 2; Couzens, 11 B.T.A. at 1086-87.
263 Blair testified that he did so as a "courtesy" to Couzens, but even a very pro-Mellon

summary of events found in Treasury's files admitted the inadequacy of this explanation.
See Treasury Draft Memorandum, note 251, at 90; Watson Gave Tip, note 250, at 2. Couz-
ens commented upon the unusual procedure to his general secretary shortly after his meet-
ing with Blair and Nash. See Letter from Senator James Couzens to Henry Morgan, Gen.
Sec'y to Sen. Couzens (Mar. 11, 1925), in LOC-Couzens, box #34; 69 Cong. Rec. 6255
(1928) (Couzens describing the procedure as "strange"). Adding to the mystery of Blair's
role was the resignation of BIR Solicitor Nelson T. Hartson two weeks after Blair
presented the waiver request to Couzens. According to Harvey O'Connor, Mellon denied
that the resignation was connected to the Couzens' action, but Hartson "maintained a
gloomy silence." O'Connor, note 177, at 158.

264 See Couzens, 11 B.T.A. 1040, 1086-87.
265 See id. at 1087.

[Vol. 66:
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waiver might have been used as a "club" to halt his investigation,266

but how could that have occurred? If he had signed the waiver and
Blair's promises proved false, Couzens still retained the ability to "go
public" with the BIR action to prevent any interference. Couzens'
claim of intimidation is also belied somewhat by a statement he wrote
to his general secretary just days after receiving the waiver request
from Blair: "[T]here is much more back of [the waiver request and
claimed tax deficiency] than appears on the surface and we will proba-
bly have a lot of fun out of it before we get through. '267

For the same reasons, it is difficult to understand how Mellon and
the BIR could have thought the waiver request would be retaliation
against Couzens or have any impact on his work.268 For one thing, to
gain any public leverage over Couzens, they would have had to over-
come his confidentiality protections. Moreover, given the personal
nature of the feud, the extent of Couzens' wealth, and the size of the
potential tax liability, they surely must have known that any assertion
of a tax deficiency would be thoroughly challenged, which would
likely expose all of the initial misstatements (including the existence
of the 1919 Roper valuation), the 1922 memo and its prior rejection by
the BIR, and the flimsiness of the 1925 memo. Further, just making
the request exposed them to the type of charge Couzens immediately
launched. As one reporter wrote right after the trial (but before the
BTA decision), "it is almost incredible that [Mellon] should not have
seen what the appearance of the [BIR action] would be, and ... even
more incredible that he or anyone else should have thought Jim Couz-
ens would sign a waiver under the circumstances. '269

Indeed, the view of the 1925 events as a planned, retaliatory act by
Mellon and the BIR against Couzens may be sufficiently incredible to
justify imagining an alternative explanation predicated on extraordi-

266 See 69 Cong. Rec. 6255 (1928); Kent, note 142, at 51.
267 Couzens Letter, note 263.
268 It is conceivable that Mellon and the BIR were foolishly just trying to give Couzens a

dose of his own medicine since Couzens' investigation had repeatedly urged the re-opening
of previously settled tax matters. See 67 Cong. Rec. 220 (1925) (statement of Sen. Richard
Ernst (R.-Ky.)) (pointing out irony); U.S. Tomorrow, note 1, at 4 (stating that Couzens
received dose of own medicine). A more positive version of this explanation is that the
BIR felt obligated to present the new information since much of the criticism from the
Couzens investigation related to the BIR's failure to prosecute claims vigorously. An un-
signed draft Treasury memo dated March, 1925 (on which there is a handwritten notation
"not used") explains that since the BIR had learned that Henry Ford was obligated to pay
the tax on the stock sale, the BIR "did not wish to have Senator Couzens, without risk to
himself, charge [the BIR] with a neglect of its duty to investigate information which might
lead to additional taxes." See Treasury Draft Memo (Mar. 1925), in LOC-Finley, box #78
(Taxation: Tax Refunds" file #2); cf. Adams Letter, note 199 (describing how the BIR was
vulnerable to criticism regardless of whether it sided with the government or the taxpayer).

269 Kent, note 142, at 51.



narily clumsy and disorganized tax work carried out by the agency.
This might help to explain the multiple errors, Blair's behavior, and
the BIR's decision to present the waiver request despite the obvious
vulnerabilities in its position. This explanation is also consistent with
what transpired at trial, where the government's position was so con-
fused that the BTA described it as "contending for no specific value
and for no specific method of valuation; its sole contention is that the
[Roper valuation].., is grossly excessive. '270 The findings by the BTA
relating to the agency's handling of the Ford stock transaction-show-
ing multiple tips received by the BIR, multiple investigations and
stock valuations performed (all very crude), and repeated audits of
the same tax years271-all present the same picture described by Ad-
ams in 1924 (upon resigning from the Couzens investigation) of an
agency still struggling mightily to cope with its daunting tax adminis-
tration responsibilities. 272

C. Findings of the Couzens Investigation and Impact on the
Finance Committee

Despite its controversial origins, the Couzens investigation ended
up playing an important role in defining the need for and functions of
the JCT. L.C. Manson, counsel to the Couzens committee, reported
to the Senate Finance Committee (as well as Couzens, who partici-
pated in the hearing) that the investigation had not uncovered any
fraud, corruption, or gross incompetence at the BIR.273 Instead, the
main criticism of the committee's majority related to the agency's fail-

270 Couzens, 11 B.T.A. at 1160.
271 See id. at 1048-52, 1059-79, 1081-87, 1090-93. The BIR's best valuation of the Ford

stock was the 1919 Roper valuation, but it also had important defects. The BIR's valuation
expert took into account post-1913 information, knew that the sale was contingent on a
favorable valuation, and also knew the specific value desired by the taxpayers. See id. at
1047-53. In transmitting his recommendation to Roper, he candidly admitted that the
value he recommended was "not too low to prevent the sale . . .[and] not too high to
deprive the Government of a very substantial revenue." See id. at 1051-52.

272 See Adams letter, note 199. Obviously, the possibility that Mellon and the BIR
acted both clumsily and with retaliatory intent cannot be ruled out.

273 See 1926 Hearings, note 89, at 69-74. Manson's statements all generally related to
the BIR's administration of the amortization deduction, but neither he nor any of the Sen-
ators on the investigative committee who were most critical of the BIR (including Couz-
ens) interjected any suggestion of BIR corruption in any of its other work when the topic
came up. Sen. David Reed (R.-Pa.) thought that the absence of corruption in administer-
ing the amortization deduction was noteworthy since there "was evidently a very great
opportunity for it," given the potential size of the deduction and its uncertain parameters.
See id. at 73. Alexander Gregg, the BIR's Solicitor, concurred with Manson's statements
regarding the lack of corruption at the agency. Gregg indicated that there had previously
been cases of fraud within the Bureau that were brought to the attention of the Couzens
committee at the beginning of its investigation. See id. at 103. For other evidence of cor-
ruption at the BIR (or allegations of corruption) during this period, see note 181.

[Vol. 66:838 TAX LAW REVIEW
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ure to treat taxpayers in an even-handed way.27 4 According to the
committee, the problem lay in the BIR's failure to establish principles
in advance, concerning how the law should be applied to specific
cases. Such principles would have benefitted both taxpayers and
BIR's own employees. The committee also attributed some of the in-
consistent treatment to bureaucratic disorganization. 275

Manson described a number of problematic cases for the Finance
Committee. Spanning two and a half days, the hearing occurred im-
mediately prior to the Finance Committee's markup of its 1926 tax bill
(which was conducted in executive session). This juxtaposition of
Committee functions was fortuitous, as the members spoke candidly
during the hearing about some of the issues that would be decided in
the markup and seemed to forget that the hearing was in open session
(and not part of the closed markup). The hearing proceeded more
like a Supreme Court oral argument, with members constantly inter-
rupting witnesses (and sometimes clashing with each other), rather
than the highly scripted presentation of views common in congres-
sional hearings today. Couzens and most members of the Finance
Committee (including the other four members of his investigative
committee) attended almost all of the hearing, which had just two
principal witnesses: Manson and Alexander W. Gregg, solicitor of the
BIR. The hearing permitted those witnesses, who were frequently an-
tagonistic to each other, to interrupt and question one another. The
hearing disclosed much information that is helpful in understanding
the legislative origins of the JCT.

Manson spent most of his time discussing just two of the issues in-
vestigated-the BIR's administration of the amortization and deple-
tion allowances. The amortization provision required the BIR to
determine the amount of a taxpayer's post-war loss from a war-related
capital investment that could be deducted against the taxpayer's in-
come during the war.276 The most challenging cases involved taxpay-
ers that still owned their facilities after the war, but with a reduced
use. The investigative committee concurred with the BIR's legal con-
clusion that such taxpayers were entitled to some allowance. The
committee, however, sharply criticized the manner in which the BIR

274 See 1926 Hearings, note 89, at 68, 70-71, 74, 77, 79-80, 94, 139-41; 1926 Couzens
Report, note 106, at 5, 130; 67 Cong. Rec. 3772 (1926) (statement of Sen. James Couzens).
The committee split 3-2, with Couzens siding with the two Democrats to constitute the
majority. See 1926 Couzens Report, note 106, at pt. 3 (minority views).

275 See 1926 Hearings, note 89, at 160-61, 171.
276 See 1918 Act, note 23, §§ 214(a)(9), 234(a)(8), 40 Stat. at 1067, 1078.
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determined the allowances in particular cases and the somewhat hap-
hazard distribution of tax benefits to different taxpayers.277

Another problem concerned the type of investment eligible for the
amortization allowance. The statute defined eligible investment to in-
clude "facilities ... acquired ... on or after April 6, 1917" (the date
the United States formally entered the war). 278 The apparent intent
was to limit the amortization benefit to investments made for war pur-
poses. In one case, a corporation transferred certain facilities to its
wholly-owned subsidiary after April 6, 1917, in exchange for stock of
the subsidiary. The question was whether the subsidiary was entitled
to the amortization benefit since it had "acquired" war facilities after
the pertinent date. The Couzens committee criticized the BIR's con-
clusion that although Congress had probably not intended to cover
the case (because the facilities were owned by the parent corporation
prior to the U.S. entry into the war and, thus, there were no facilities
created or acquired as a result of the war), the statute seemed to per-
mit the subsidiary to obtain an allowance. 279 When this case was
presented to the Finance Committee, the members disagreed about
whether the case was covered or not.280 One Senator noted that the
transfer to the subsidiary was not a "fraudulent" step to qualify for the
amortization provision because the transfer occurred prior to enact-
ment of the 1918 Act that authorized the amortization allowance. 281

The "discovery depletion" allowance required the BIR to deter-
mine the value of natural resource discoveries often many years after
the fact. The Couzens committee was again critical of some of the
BIR's determinations and the resulting inequitable treatment of tax-
payers.282 In one case, which highlighted bureaucratic disorganization
within the BIR, five co-owners of the same oil property were provided
with dramatically different discovery depletion allowances based upon

277 See 1926 Hearings, note 89, at 71-72, 104-06, 126-27; 1926 Couzens Report, note 106,
at 5, 146-47, 149-50, 154-55, 168-70.

278 1918 Act, note 23, §§ 214(a)(9), 234(a)(8), 40 Stat. at 1067, 1078.
279 See 1926 Hearings, note 89, at 84-85, 109-13; 1926 Couzens Report, note 106, at 137-

39.
280 See 1926 Hearings, note 89, at 110-12.
281 Id. at 112 (statement of Sen. David Reed (R.-Pa.)). The statute also limited the

provision to capital investment made "for the production of articles contributing to the
prosecution of the war," but this language was so ambiguous as to permit many possible
claims. See id. at 109 (statement of A.W. Gregg, BIR Solicitor); Holmes, , note 77, at 137,
156 ("[I]t is difficult to exclude any but the most unessential articles from the broad phrase
used in the [amortization] statute.").

282 See 1926 Hearings, note 89, at 158, 177-78 ("1 [Manson] do not think that any
method could lead to more discrimination between taxpayers than the method which is
now being pursued [by the BIR]"); 1926 Couzens Report, note 106, at 3-4, 95-96, 114-16.
For a general description of the valuation difficulties, see Shulman, note 94, at 293-300.
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multiple (and inconsistent) valuations of the property. 283 The situa-
tion arose because the tax returns of each owner were audited inde-
pendently, different BIR engineers therefore valued the same
property (and reached different conclusions), and the BIR failed to
discover and coordinate all of the overlapping work.284

The Couzens committee documented one other common problem
with the administration of the depletion allowance. In addition to
value, the rule required the BIR to determine the date of a discovery
since the value on that date was the critical fact.285 Because the value
of a discovery could not easily be determined upon the mere finding
of a trickle of oil or a few valuable minerals, the BIR provided that
the proper date of discovery was when a "commercially valuable" de-
posit had been established with reasonable certainty. 286 This rule,
however, introduced additional controversy since taxpayers ordinarily
benefitted from a delay in the discovery date (to increase the value of
the discovery that would be depletable). 287 It also produced an unin-
tended result (as anticipated by Adams in the Finance Committee's
1918 depletion hearing).2 88 The intended purpose of the discovery de-
pletion allowance was to benefit wildcatters and not large oil and gas
producers. 289 But wildcatters frequently sold their discoveries to pro-
ducers before the discovery was determined to be "commercially valu-
able." This meant that the principal beneficiaries of the discovery
depletion allowance may have been the large producers, depending
upon how much (if any) of the purchase price reflected the expected
future tax benefits. Furthermore, producers rarely incurred explora-
tion expenses that could not be deducted against other income-the
specific, potentially sympathetic, circumstance (typical of a wildcatter)
that Congress had identified as justifying the discovery depletion al-
lowance in the first place.290 In summary, the Couzens investigation
vividly exposed the Finance Committee members to the enormous ad-
ministrative difficulties and unintended effects of the laws Congress
had previously approved.

283 See 1926 Hearings, note 89, at 160.
284 Id. at 160-61, 166-70; 1926 Couzens Report, note 106, at 95.
285 See 1926 Hearings, note 89, at 154-58.
286 See Reg. No. 45, T.D. 2831, 21 Treas. Dec. Int. Rev. 170, 230 (1920) (art. 219); R.V.

Norris, The Taxation of Income from Natural Resources, in The Federal Income Tax, note
77, at 222, 241.

287 See 1926 Hearings, note 89, at 156-58; 1926 Couzens Report, note 106, at 24-29.
288 See note 98 and accompanying text.
289 See notes 100-01 and accompanying text.
290 See 1926 Hearings, note 89, at 163, 201; 1926 Couzens Report, note 106, at 3-4, 19-22;

Joint Committee Depletion Report, note 100, at 12; Joint Committee Depletion History,
note 100, at 6-7, 14, 31-32; text accompanying notes 88-90. For additional administrative
problems introduced by the discovery depletion allowance, see American Way, note 27, at
178.



TAX LAW REVIEW

Gregg defended the BIR's actions. He claimed that almost all of
the criticisms merely second-guessed the exercise of discretion
granted by Congress and that the BIR's judgments were within the
range of permissible interpretations.2 91 In an especially telling mo-
ment, he reminded the Finance Committee that the House version of
the amortization provision had limited the permissible benefit to 25%
of the taxpayer's net income in order to restrict the amount of discre-
tion granted to the BIR.292 That limitation, however, had been re-
moved by the Finance Committee, and Congress ultimately approved
the provision without any limitation.293 According to Gregg, "Con-
gress removed the limitation with the desire to place unlimited discre-
tion in the hands of the [BIR] in the computation of this
allowance. " 294

D. Publicity of BIR Policies and Taxpayer Information

One other area of criticism from the Couzens committee related to
secrecy issues. Manson testified that the BIR had published only
about 15% of its income tax rulings.295 According to the committee,
the lack of transparency of the BIR's principles and practices allowed
discrimination among taxpayers, advantaged former BIR employees
(who marketed their knowledge of the "secret" law being adminis-
tered), delayed resolution of cases (because taxpayers sought recon-
sideration when they discovered previously unknown BIR practices),
and generally frustrated effective congressional oversight of both the
agency and the law.296 Gregg responded that any lack of transparency
resulted from a former BIR policy, since reversed, not to publish its
rulings.297 He claimed that under existing policy, any rulings laying
out new principles were published. He also said that the BIR had
tried to identify and publish older, previously unpublished, rulings if
the BIR continued to rely upon them.298

In a separate section, the committee also criticized the confidential-
ity of taxpayer information generally. While it recognized that there

291 See 1926 Hearings, note 89, at 102-05, 107-08, 115, 197, 204-05.
292 Id. at 102.
293 See id.; H.R. Rep. No. 65-767, at 10 (1918); S. Rep. No. 65-617, at 7-8 (1918).
294 1926 Hearings, note 89, at 102; see 57 Cong. Rec. 3134-35 (1919) (statement of Sen.

Furnifold Simmons (D.-N.C.)) (emphasizing broad and comprehensive discretion granted
by Congress to BIR to help mitigate potential unfairness of high taxes imposed by 1918
Act).

295 See 1926 Hearings, note 89, at 140; 1926 Couzens Report, note 106, at 7, 229.
296 See 1926 Hearings, note 89, at 94, 139-44; 1926 Couzens Report, note 106, at 7, 229-

38; Adams, note 43, at 316.
297 See 1926 Hearings, note 89, at 136-42.
298 See id.
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were objections to allowing such information to be completely open, it
attributed most of the "unsound settlements" it had found to "the be-
lief that they would never become public. '299 The committee recom-
mended that any member of Congress be given access to any tax
return at any time and that settlements should not be finalized until
publication of the principles upon which they were based.300

In 1926, the general question of publicity of taxpayer information
was a hotly debated issue in Congress with a long history. The first
Civil War income tax acts permitted publicity of such information.
One reason was to allow tax collectors to inform taxpayers of their
liabilities through public postings, but another reason was to discour-
age fraudulent returns. 30 1 This policy eventually was reversed in 1870,
thanks to leadership from Congressman (and future President) James
Garfield (R.-Ohio), to respect the countervailing privacy interests of
taxpayers.302 Confidentiality continued as the general rule in the
short-lived income tax act of 1894 and the first acts of the modern
income tax. The principal exception during this period occurred in the
Tariff Act of 1909, which permitted corporate income returns to be
available for public inspection.303 This publicity rule, modified in 1910
to permit inspection only on order by the President under rules pre-
scribed by Treasury, appears to have been for corporate regulatory
purposes rather than to further any tax policy objective.304

Throughout the early years of the modern income tax, the Progres-
sives and certain other members of Congress urged full publicity of
tax return information. 30 5 A principal reason was to prevent fraud by
taxpayers. Supporters argued that full publicity would let people
monitor the accuracy of tax filings submitted by their neighbors and
others they knew. The potential scrutiny, in turn, would encourage

299 1926 Couzens Report, note 106, at 238-39.
300 Id. at 8, 238-39.
301 See Cong. Research Serv., HJ5001A, Legislative History of Tax Return Confidential-

ity: Section 6103 of the Internal Revenue Code of 1954 and Its Predecessors 1-6 (1974).
302 See Cong. Globe, 39th Cong., 1st Sess. 2789 (1866) (comments of Rep. James Gar-

field) (describing publication of taxpayer information as one of the "odious" features of
the tax law).

303 Tariff Act of 1909, Pub. L. No. 61-5, § 38, cl. 6, 36 Stat. 11 (providing that tax returns
constitute public records available for inspection).

304 See Legislative, Executive, and Judicial Expenses Appropriations Act, Pub. L. No.
61-213, 36 Stat. 468, 494 (1910); Cong. Research Serv., note 301, at 7-10, 27, 55-58; Marjorie
E. Kornhauser, Corporate Regulation and the Origins of the Corporate Income Tax, 66
Ind. L.J. 53, 113-18, 124-30 (1990); Marjorie E. Kornhauser, Shaping Public Opinion and
the Law: How a "Common Man" Campaign Ended a Rich Man's Law, 73 Law & Con-
temp. Probs. 123, 125 (2010).

305 See 53 Cong. Rec. 13290-92 (1916) (statement of Sen. Paul Hustings (D.-Wisc.)); 65
Cong. Rec. 1207-08 (1924) (statement of Sen. George Norris (R.-Neb.)).
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taxpayers to be more honest in the first place.30 6 Advocates often
drew an analogy to local property tax records, whose publicity facili-
tated such citizen enforcement of the laws.30 7 As one Progressive
wrote during the Teapot Dome investigation, "[p]ublicity brings re-
spect for law, whereas secrecy sits on the lid of sizzling teapots. '30 8

Until 1924, these arguments had proved unavailing. Even if so in-
clined, few (other than those already performing information report-
ing) would likely be in a position to detect errors of others.30 9

Moreover, real property tax records contained much less private in-
formation than a typical income tax return, and the ownership (and
approximate value) of such property were generally known without
regard to those records. 310 Finally, as Representative Cordell Hull
noted, property tax systems suffered from considerable evasion and
avoidance, despite the publicity provided.311 The New York Times ed-
itorialized ominously against the "malicious tittle-tattle" emanating
from income tax publicity, which might "convert the whole commu-
nity into a horde of spies or detectives. '" 312

In the 1924 Act, the Progressives finally achieved a measure of suc-
cess when Congress approved three important exceptions to confiden-
tiality. The tax bill was debated in the midst of the opening phase of
the Couzens-Mellon fight, and each exception seems to have had
some connection to that controversy. The first change came from the
House, which granted tax return access to the tax-writing committees,

306 See id.; Couzens Hearings I, note 181, at 74 (statement of N.T. Hartson, Solicitor,
BIR) (asserting that publicity would act as "moral influence" on taxpayers and "would
prevent, in many cases, a fraudulent understatement of the original return"). Years later,
JCT Chief of Staff Colin Stam predicted the opposite effect: "The knowledge that one's
relatives, friends, acquaintances, business associates, enemies and competitors may share in
income tax information appears to destroy the desire to make frank disclosures." Letter
from Colin Stam, JCT Chief of Staff, to Sen. Allen Ellender (D.-La.) on the publicity of tax
returns (Feb. 15, 1952), in NARA-JCT, box #216 (Publicity of Tax Returns file).

307 See 53 Cong. Rec. 13290-92 (1916) (statement of Sen. Paul Hustings (D.-Wisc.)); 65
Cong. Rec. 1207-08 (1924) (statement of Sen. George Norris (R.-Neb.)); id. at 7676-77
(1924) (statement of Sen. George Norris). For a contemporary argument in favor of
greater publicity to improve compliance, see Marjorie E. Kornhauser, Doing the Full
Monty: Will Publicizing Tax Information Increase Compliance?, 18 Can. J. L. & Jurispru-
dence 95, 98 (2005).

308 H.R. Rep. No. 68-179, at 75 (1924) (providing separate views of Rep. James Frear
(R.-Wisc.)).

309 Information reporting at source began in 1917. See 1917 War Act, note 23, § 1211, 40
Stat. at 336-38.

310 See Boris I. Bittker, Federal Income Tax Returns-Confidentiality vs. Public Disclo-
sure, 20 Washburn L.J. 479, 482-83 (1981).

311 See 65 Cong. Rec. 2957 (1924) (republishing Hull's views in 1918).
312 Futile Tax Publicity, N.Y. Times, May 23, 1924, at 18. Hull was skeptical of any

system that had to rely upon informers for its successful operation because he did not think
human nature credited that type of behavior, "no matter how good or worthy [the in-
former's] intentions." See 65 Cong. Rec. 2957 (1924).



2013] "GREATEST TAX SUIT IN THE HISTORY OF THE WORLD" 845

certain special committees of the House and Senate, and their examin-
ers or agents313 (a provision later described by The New York Times
as the "Peeping Tom amendment"). 314 In suggesting this change on
the House floor, Representative John Nance Garner (D.-Tex.), who
was the ranking member of the Ways and Means Committee, spoke in
favor of general tax return publicity but also legislative prerogatives:
"I think the House of Representatives ought to have the power to ask
the Secretary of the Treasury for these returns and get them. ' 315 Not
surprisingly, his position resonated with the other members, and Rep-
resentative William R. Green (R.-Iowa), Chairman of the Ways and
Means Committee and floor leader of the bill, quickly indicated his
assent.316 The floor debate occurred soon after the Couzens-Mellon
exchange of letters involving Couzens' payment of taxes, and one day
after Couzens introduced his resolution to investigate the BIR. In ex-
pressing support for the Garner amendment and the general publicity
of returns, Representative Edward E. Browne (R.-Wisc.) specifically
invoked the dispute, including the belief that Mellon had breached the
confidentiality of Couzens' returns:

Just the other day, when a distinguished United States
Senator got into a controversy with the Secretary of the
Treasury, the [latter] .. .made the income returns of this
Senator public. He, of course, had access to all the income
returns and he used the information and made it public.
Why give him any more rights in making these facts public
than the rest of the people of the United States? Why did
not the Secretary of the Treasury give the same publicity to
his own income returns? 317

The second exception came from the Senate Finance Committee,
which reported a 1924 tax bill requiring the BIR to provide public lists
of the name, address, and amount of income tax paid by all taxpay-

313 See H.R. 6715, 68th Cong. § 257(a) (1924) (as approved by the House).
314 Mellon Denounces Tax Bill Agreed to; Said to Urge a Veto, N.Y. Times, May 23,

1924, at 1.
315 65 Cong. Rec. 2958 (1924). Garner first made the suggestion at the beginning of the

debate and referenced its potential importance to an ongoing congressional investigation.
See id. at 2436.

316 See id. at 2958. Garner's suggestion was ultimately approved as part of an amend-
ment offered by Rep. Robert Walton Moore (D.-Va.) following a debate on whether only
the tax-writing committees should be granted access. See id. at 2960-64. The same "turf"
concern may be reflected in the later recommendation of the Couzens committee to give
tax-return access to any member of Congress, since Couzens was not a member of the
Senate Finance Committee. See 1926 Couzens Report, note 106, at 239.

317 65 Cong. Rec. 2959 (1924).
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ers.318 No official explanation was given for this rule, but it also may
have been attributable partly to the Couzens-Mellon controversy. 319

At the committee's hearings just prior to the reporting of the bill, Mel-
lon was asked how his personal situation would be affected by the
Administration's tax recommendations, including the proposed reduc-
tion in the surtax rate, and Mellon gave a partial response off the re-
cord. 320 Following his testimony, Sen. Andrieus Jones (D-N.M.), who
was also a member of the Couzens investigative committee (which by
then had begun its work), moved that the Finance Committee obtain
from Mellon specific information about both his personal taxes and
those of his corporations.321 This request was similar to information
sought by Couzens (a few months earlier) and Representative Browne
(R.-Wisc.) (during House debate of the tax bill).322 Jones' purported
reason was to determine Mellon's possible conflict of interest with the
legislation, but like the question Sen. David Reed (R.-Pa.) had posed
to Couzens on the Senate floor two and a half months earlier, Jones
may well have had an ulterior motive. Although Jones' motion was
defeated 9-7, the committee's subsequent recommendation might be
seen as a compromise worked out to obtain the information without
specifically targeting Mellon.323 When the taxpayer list requirement
was considered by the House as part of the 1924 Conference Report,
Representative James Frear (R.-Wisc.), a strong proponent of full
publicity, expressed support for the list because it would reveal the
''personal interest" in proposed legislation: "We would then know
what influences Mellon bill advocates and how much is involved in
taxes on them. '324

Two final exceptions were added on the Senate floor, although only
one ultimately survived the Conference. Despite the amendments al-
ready contained in the bill, Sen. Norris (R.-Neb.) renewed an effort to

318 See H.R. 6715, 68th Cong. § 257(e) (1924) (as reported by the Finance Committee).
The 1918 Act had required lists of the name and address of all taxpayers, but without the
amount of tax paid, and this requirement was continued in the 1921 Act and renewed again
in 1926 after the 1924 Act requirement was repealed. See 1918 Act, note 23, § 257, 40 Stat.
at 1086-87; 1921 Act, note 76, § 257, 42 Stat. at 268; 1926 Act, note 108, § 257(e), 44 Stat. at
52.

319 The committee report provided no reason for the change. See S. Rep. No. 68-398, at
30 (1924).

320 See 1924 Hearings, note 117, at 308.
321 See id. at 309-18.
322 See text accompanying notes 166 and 317.
323 See 1924 Hearings, note 117, at 307-18. When Reed asked Couzens about his taxes,

several Senators argued that full publicity would have made the question unnecessary, and
Sen. George Norris (R.-Neb.) tied the issue to the forthcoming tax bill. See 65 Cong. Rec.
1204-11 (1924).

324 65 Cong. Rec. 9542 (1924). It is not clear, however, how mere knowledge of the
amount of tax paid in a prior year would help to reveal the effect of proposed legislation
on a taxpayer.
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provide full publicity of tax returns. In addition to fraud prevention,
Norris argued that full publicity was essential for Congress to perform
both its investigative and law-making functions.325 This time, his argu-
ments had special meaning because just a few weeks earlier, in re-
sponse to one of President Coolidge's accusations during the Heney
episode, Sen. Andrieus Jones (D.-N.M.) had explained to the Senate
how confidentiality had prevented the investigative committee from
examining anyone's tax returns (other than, ironically, those of a few
companies for which permission had been obtained through Mel-
lon).326 Thus, very recent experience had borne out exactly one of
Norris' arguments. Interestingly, little attention was paid during the
debate to the House provision giving certain committees access to the
returns. 327

The Senate approved the Norris amendment and one other making
tax adjudications more transparent (another area of concern of the
Couzens investigation). 328 The Norris amendment was dropped in
Conference, but the three remaining changes- congressional commit-
tee access, taxpayer lists (including amount of tax paid), and greater
publicity of tax adjudications-were enacted in 1924.329 As described
in the next part, the House's proposed continuation of the committee
access provision as part of its 1926 Act tax bill became the critical
element in the JCT's creation.

325 Id. at 7677.
326 See id. at 6102-03 (statement of Sen. Andrieus Jones). For some of the Senate's

reaction to this issue, see id. at 6103-09; id. at 6195-96 (statement of Sen. James Reed (D.-
Mo.)); id. at 6300-01 (statement of Sen. James Heflin (D.-Ala.)); id. at 7908 (statement of
Sen. Joseph Robinson (D.-Ark.)); id. at 7917 (statement of Sen. George Norris (R.-Neb.)).
For the Coolidge message, see id. at 6087.

327 Sen. George McLean (R.-Conn.) noted the committee access provision (as well as
the required lists of tax liabilities) but was unable to persuade the Senate not to make the
broader change. See id. at 7687.

328 See id. at 7692 (approving the Norris amendment 48-27); id. at 8132-34 (approving by
35-28 vote Sen. Jones' amendment to make BTA proceedings public and to require written
opinions that would be publicly available).

329 H.R. 6715, 68th Cong., §§ 257, 900(h) (1924) (as agreed to in Conference); 1924 Act,
note 109, §§ 257, 900(h), 43 Stat. at 293, 337-38. Norris voted against the Conference Re-
port in part because his full publicity provision had been dropped. See 65 Cong. Rec. 9405
(1924). He claimed that the committee access provision was insufficient because Congress
might need legislative help from both committees not granted access and those not in Con-
gress. See id. The Conference Report was approved by a 60-6 vote in the Senate and 377-9
vote in the House. See id. at 9421; id. at 9547. Rep. Ogden L. Mills (R.-N.Y.), who repre-
sented New York's 17th "Silk Stocking" District, was one of the few members to criticize
sharply the taxpayer list provision. See id. at 9540. According to Shlaes, the publicity of
tax information authorized by the 1924 Act "represented the progressives' revenge against
Mellon and Coolidge." See Shlaes, note 144, at 288.



V. SENATE AND CONFERENCE COMMITTEE CHANGES TO THE

HOUSE'S 1926 ACT TAX BILL

On the final day of its hearing on the Couzens investigation, the
Finance Committee members and Couzens assembled to reflect on
what legislative responses might be appropriate to address the
problems the hearing had revealed. As previously noted, the discus-
sion, which might ordinarily have taken place in the closed markup
scheduled to begin immediately after the hearing, provides a revealing
glimpse into the thinking of the committee. Sen. Andrieus Jones (D.-
N.M.) (a senior member of the Finance Committee and part of the
Couzens committee majority) began the discussion by describing the
assistance needed by the tax-writing committees to oversee the opera-
tions of the BIR:

[T]he result of the examinations of the Couzens committee
... requires an effort on our part to keep in touch with what
is going on in the [BIR].... Congress... should devote very
earnest consideration to the remedy to bring us in touch with
the operations of our own legislation. . . . [T]he Finance
Committee of the Senate and the Ways and Means Commit-
tee of the House should have some joint agency to keep in
touch with the workings of [the BIR]. Here we are collecting
each year ... about four billion dollars from the people of
this country. Everything . . . is done in secret .... [T]hat
[joint] agency... should keep in touch with what is going on
[at the BIR], and.., the Congress ought not to be dependent
absolutely on what may be reported to it by the officials and
people engaged in the administration side alone.330

At this point, a Senator interjected that the House's 1926 Act tax
bill (reflecting the change previously approved in 1924) granted cer-
tain committees, including the Finance Committee, access to tax re-
turns.331 Jones responded:

Yes; but, Senator, take our Finance Committee; we can not
[sic] do this work. I am not an expert engineer; I am not an
expert auditor; nor have I the time to do that work my-
self .... [T]his committee ought to have in its employ...

330 1926 Hearings, note 89, at 213-14 (statement of Sen. Andrieus Jones (D.-N.M.)).
Jones' comments follow from some initial thoughts he offered at the very end of the prior
day's hearing. See id. at 211-12.

331 See id. at 214 (statement of Sen. George McLean (R.-Conn.)).
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some . . . staff . . . to do the very kind of work which the
Couzens committee has been doing.332

Following up on the comment about tax-return access, Jones then
said that "[i]f this committee had a continuing agency ... I think it
would do away.., with this demand for general publicity about which
we hear so much. '333 In addition, he said the committee should be
"composed of experts, and ... ought to be made up in such fashion
that it can not [sic] be said that it is a whitewashing committee or
anything of that sort; not to be subject to any such criticism as that. '334

Finally, Jones made clear that the assistance should be independent
and help the tax-writing committees with their law-making function as
well as their investigative responsibilities:

As to recommendations for legislation,... Congress... up
to the work of this Couzens committee, has had to rely solely
upon recommendations which came from the Secretary of
the Treasury. I submit that that is not a proper basis for the
framing of legislation. You see only one side of it. ...
[U]nless this committee has an agency on the job all the time
to see what is going on [at the BIR], we will not get very far.
We become mere rubber stamps in a sense and we ought not
to be such. ...

[The staff agents should] represent the taxpayer as well as
the collecting agency; in the main, of course, to furnish infor-
mation to this committee ... and the Ways and Means Com-
mittee .... I want an independent body, something selected
wholly separate from any influence ... [with] no feeling of
hesitancy in looking at things and reporting. We want an
agency under our jurisdiction so we know what is going
on.335

Jones' statements contain several ideas that eventually would be in-
cluded in the Senate's JCT proposal: the need for expert, indepen-
dent staff serving both tax-writing committees to provide oversight of
the BIR, discover and inform the committees of the BIR's secret prac-
tices, and assist in the formation of legislation based on information
learned from its investigations. The initial comment about tax-return
access was not clearly related to Jones' initial thoughts, but the Couz-
ens committee had raised that issue, and the other members of the

332 Id.
333 Id. at 215.
334 Id.
335 Id. at 215-16.
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Finance Committee soon picked up on it. Their initial reaction to
Jones was practical: How could they get the Senate to approve Jones'
ideas, given the likely claim by other committees that they also
needed expert assistance? Eventually, Couzens returned to the gen-
eral confidentiality of returns and the provision granting the tax-writ-
ing committees access to them, and it became the essential point
distinguishing the responsibilities of the Finance Committee from
those of other committees. He noted that the committee-access provi-
sion authorized the Finance Committee to appoint "examiners or
agents" to review the tax returns, and said that the committee should
do so.336 When Sen. Reed (R.-Pa.) wondered whether other commit-
tees would also want to appoint assistants to review the records of the
executive agencies under their jurisdiction, Couzens answered:

I do not think so, because in every other executive depart-
ment the records are open. I am not here advocating public-
ity of returns; I am not here advocating the throwing open of
all individual records of each taxpayer, but I submit that
there is not another department in which you or any citizen
cannot go and ask to see the records .... I can go to the
State Department and get the Secretary to show me things
within the law. I can go to the Department of the Interior,
the Department of Agriculture, and find out anything I want
to. Any citizen can. But you cannot do that with the
[BIR].337

It was somewhat ironic that Couzens, the only Senator at the hear-
ing who was not on the tax-writing committee, should be the one to
point out the possibly unique circumstances of that committee. The
members soon also recognized that because the law already author-
ized the hiring of examiners or agents, all that was needed was
funding.338

At that point, Reed mentioned the House's proposed "Joint Com-
mission on Taxation" and asked Couzens whether it represented "the
sort of commission or investigating body that you have in mind?" 339

Couzens' initial reaction was quite dismissive-he said the proposal
"accomplishes nothing except perhaps the simplification of the law...
[and] does not provide ... [authority] to investigate and study individ-

336 Id. at 220.
337 Id. at 219.
338 See id. at 221 (statement of Sen. Furnifold Simmons (D.-N.C.)) ("It seems clear to

me that the authority to appoint such a committee as Senator[s] Jones... and ... Couzens
[have] suggested is given in the act as it now exists.")

339 Id. at 220.
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ual returns. '340 But the members then discussed possible changes to
the House's proposal to accommodate their objectives. These modifi-
cations included establishing a permanent committee (because investi-
gation of the BIR and review of tax returns would be ongoing
obligations), supported by appropriate funds, and not including any
members of the public.341 They also agreed that the committee should
have representatives from both the majority and minority parties.342

The Finance Committee's (and ultimately, the Senate's) revision of
the House proposal contained the essential elements just discussed. It
provided for the establishment of a permanent, ten-member "Joint
Committee on Internal Revenue Taxation" (renamed the "Joint Com-
mittee on Taxation" in 1976343 (and both abbreviated "JCT" in this
Article)), consisting of five members each from the Finance and Ways
and Means Committees (each group to include three from the major-
ity and two from the minority). The JCT's principal functions were to
investigate the operation and effects of the federal tax system (includ-
ing the BIR's administration of the law) and to help frame legislation
to simplify the law and its administration. In addition, the JCT was
explicitly granted authority to examine confidential tax return infor-
mation. The committee would carry out its functions through the ap-
pointment of experts and other assistants.344 The House ultimately
acceded to the Senate's amendment with the modification that the
JCT prepare and publish simplification proposals, including one re-
port by the end of 1927.345 In general, the structure and functions
established for the JCT in 1926 have remained in the law to this
day.34 6

Importantly, the 1926 legislation did not delegate any specific legis-
lative jurisdiction to the JCT. 347 This feature is not explained in the
legislative background, but it is fairly easy to speculate on the reason.

340 Id. at 221.
341 In the Finance Committee hearing, Couzens stated that there was no reason for the

public to examine the BIR's records, although he was specifically not referring to tax re-
turn information. See id. On the Senate floor, Couzens offered another reason to exclude
the public: to prevent the committee from having to waste time educating a "layman" on
all of the technical developments of the law since 1913. See 67 Cong. Rec. 3021 (1926).

342 See 1926 Hearings, note 89, at 221-23.
343 See Tax Reform Act of 1976, Pub. L. No. 94-455, § 1907(a)(1), 90 Stat. 1520, 1835.
3" See H.R. 1, 69th Cong., § 1203 (1926) (as passed by the Senate); S. Rep. No. 69-52, at

13-14 (1926); 67 Cong. Rec. 2871 (1926) (statement of Sen. Furnifold Simmons (D.-N.C.));
id. at 2882 (statement of Sen. Byron ("Pat") Harrison (D.-Miss.)); id. at 3502-03 (statement
of Sen. William King (D.-Utah)).

345 See 1926 Act, note 108, § 1203(c)(5), 44 Stat. at 127-28; H. Conf. Rep. No. 69-356, at
57-58 (1926).

346 See IRC §§ 8001-8023.
347 See Christopher J. Deering & Steven S. Smith, Committees in Congress 14-15 (3d ed.

1997).
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Any jurisdiction for the JCT would likely have come at the expense of
the two tax-writing committees. Since only senior members of those
committees would likely be members of the JCT, the losers of any
jurisdictional shift would have been the more numerous junior mem-
bers of the tax committees. There was also no interest shown in devi-
ating from the bicameral nature of the legislature. The bottom line is
that the main consequence of the 1926 legislation was to authorize the
JCT's staff to carry out the legislative support functions. The JCT it-
self served (and has continued to serve) a role analogous to a subcom-
mittee of the two tax-writing committees.348

Two other changes made in 1926 were also connected to the JCT's
creation. One concerned tax return publicity. After two years of ex-
perience, even proponents of publicity conceded that the publication
of lists that included the amount of taxpayer tax liabilities had been a
huge mistake. The information violated taxpayer privacy, potentially
aided the unscrupulous, and served no fraud-prevention purpose.349

In its 1926 Act tax bill, the House proposed to repeal inclusion of
taxpayer tax liabilities from the list, and the Senate Finance Commit-
tee agreed. 350

When debate on this issue reached the full Senate, Sen. Norris re-
newed his effort for full publicity of tax returns. Just two years earlier,
the Senate had approved the same Norris proposal by a 48-27 vote. 351

In 1926, however, Republican and Democratic opponents offered a
new reason to reject the Norris amendment-they argued that the

348 See 1926 Hearings, note 89, at 221 (statement of Sen. Charles Curtis (R.-Kan.))
(describing initial suggestion of the joint committee as creation of a subcommittee of
House and Senate). In 1965, Laurence Woodworth (JCT Chief of Staff) reported that the
JCT in 1945 "held a series of meetings designed to prepare tax legislation.... However,
the Committee on Ways and Means prefers to initiate the committee consideration, and,
for that reason, similar meetings have not been held since that time." Woodworth Letter,
note 11; cf. Woodworth, note 11, at 23 ("[JCT], on occasion has made recommendations
with respect to legislation, but has not done so on any regular, or frequent, basis") (empha-
sis added); Laurence N. Woodworth, The Tax Legislation Process in the Congress in Essays
on Taxation Contributed in Memory of Colin F. Stam 138, 142-43 (1974) (same).

349 See 67 Cong. Rec. 2874, 2882 (1926) (statements of Sen. Reed Smoot (R.-Utah) and
Sen. Byron ("Pat") Harrison (D.-Miss.)); id. at 3295 (statement of Sen. James J. Couzens);
id. at 3346 (statement of Sen. James J. Couzens); id. at 3488-90 (statements of Sen. Clar-
ence Dill (D.-Wash.), Sen. George Norris (R.-Neb.), and Sen. David Reed (R.-Pa.)). Mel-
lon termed the taxpayer list "utterly useless." See 1925 Hearings, note 128, at 8-9. For a
description of a few of the real-world consequences of the taxpayer list requirement, see
Joshua D. Blank, In Defense of Individual Tax Privacy, 61 Emory L. J. 265, 276-77 (2011).

350 The Ways and Means Committee recommended eliminating the tax liability informa-
tion, and an effort on the House floor to reinstate the information was defeated. See H.R.
Rep. No. 69-1, at 9-10 (1925); 67 Cong. Rec. 889-93 (1925) (statements of Rep. Fiorello La
Guardia (R.-N.Y.) and Rep. Anthony Griffin (D.-N.Y.)); H.R. 1, 69th Cong., § 257(e)
(1925) (as passed by the House); S. Rep. No. 69-52, at 7 (1926).

351 See note 328.
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proposed creation of the JCT made full publicity unnecessary.352 Sen-
ator Jones had made this same point earlier at the Finance Commit-
tee's 1926 hearing when he said that his idea for a JCT "would do
away .... with this demand for general publicity." 353 The effect of the
two provisions, however, was quite different. One of the main argu-
ments for full publicity was to permit scrutiny of tax returns by those
with enough inside information to be able to challenge a particular
taxpayer's position.354 The JCT proposal, however, did not serve that
purpose at all, since the JCT and its staff would likely have even less
information about particular taxpayers than the BIR, which was in
theory already scrutinizing all returns. But the different effect of the
two provisions was rarely noted,355 and the Norris amendment was
defeated by a 49-32 vote.356

The other 1926 change connected to the events leading to the JCT
was replacement of the discovery depletion allowance for oil and gas
wells with a deduction equal to 27.5% of the gross income produced
by the well. This proposal, developed by the Finance Committee, was
one of the most contentious issues decided by the Senate in 1926 and
was resolved only at the very end of its debate. The recommendation
came out of Manson's testimony regarding the huge administrative
difficulties with the discovery depletion allowance. When pressed to
provide an alternative, Manson suggested an allowance based on a
percentage of income. 357 Although this substitute seemed likely to re-
duce, if not eliminate, the administrative difficulties with the prior
provision, it had a serious flaw: It made the benefits provided to the

352 See 67 Cong. Rec. 2868 (1926) (statement of Sen. Furnifold Simmons (D.-N.C.)); id.
at 2870-71 (statement of Sen. Reed Smoot (R.-Utah)); id. at 2882 (statement of Sen. Byron
("Pat") Harrison (D.-Miss.)); id. at 3524 (statement of Sen. David Reed (R.-Pa.)).

353 See text accompanying note 333.
354 See 67 Cong. Rec. 3485-87 (1926) (statement of Sen. George Norris (R.-Neb.)); note

306 and accompanying text.
355 See 67 Cong. Rec. 2961-62 (1926) (statement of Sen. James Couzens) (questioning

whether full publicity would have any impact on the ability of former BIR employees to
take advantage of their knowledge of secret BIR practices); id. at 3016 (statement of Sen.
Royal Copeland (D.-N.Y.)) (pointing out that full publicity of tax returns would not help
publicize secret BIR rules). Couzens supported both the JCT proposal and the Norris
amendment. See id. at 3503.

356 See id. at 3526. In 1928, Norris caught Senate leaders by surprise and prevailed with
the same amendment (by a 27-19 vote), but the provision was dropped in conference. See
69 Cong. Rec. 9082 (1928); Blakey & Blakey, note 27, at 295 (claiming that surprise
amendment came after many Senators had gone home). The 1928 Act also authorized the
JCT to publish annually the taxpayer name and amount of any tax refund received greater
than $75,000. See Revenue Act of 1928, Pub. L. No 70-562, § 710, 45 Stat. 791; 69 Cong.
Rec. 9073-74 (1928) (statement of Sen. Reed Smoot (R.-Utah)). Other than this new pro-
vision, there was no mention of the JCT during the brief 1928 Senate debate on the Norris
amendment, which was carried out almost exclusively by its supporters.
357 See 1926 Hearings, note 89, at 177-80.
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oil and gas industry potentially too transparent, something clearly be-
yond anything received by any other taxpayer or industry. As a result,
in defending the Finance Committee's proposal before the full Senate,
Sen. David Reed (R.-Pa.) concentrated on the history of the proposal
and its development from the Couzens investigation and findings. He
described the proposal as an administrative improvement rather than
a change in policy or effort to provide any special allowance to the
industry.358 He also claimed that the "percentage of gross income"
formula would especially benefit "owners of these little wells which
barely pay the cost of pumping and keeping cleaned Out. '359 This
statement related to another problem uncovered by the Couzens in-
vestigation-that the bulk of the discovery depletion allowance had
been claimed by large oil and gas producers. Although Reed never
specifically invoked it in his presentation, the JCT proposal may have
lent credibility to the Finance Committee's serious consideration of all
of the Couzens investigation's findings (including its recommendation
on depletion).360

VI. THE COUZENS-MELLON SAGA AND FORMATION OF THE
JCT AND ITS STAFF

This Part reviews and evaluates the principal connections between
the Couzens-Mellon disagreement and the formation of the JCT and
its staff. It describes how the events exacerbated conflicts between
the legislative and executive branches, but improved cooperation be-
tween the House and Senate, and both were instrumental in the crea-
tion of the JCT. It also ties the developments to certain of the unique
characteristics of the JCT's staff, including its exclusive focus on tax,
direct involvement in the formation of the law, nonpartisan service to
both the House and Senate, responsibility to review large tax refunds,
and access to otherwise confidential tax return information. The final
Section in this Part explores the real congressional purpose behind
authorization of this new institution of government.

358 See 67 Cong. Rec. 3761-63 (1926); S. Rep. No. 69-52, at 17-18 (1926); H. Conf. Rep.
No. 69-356, at 31 (1926).

359 67 Cong. Rec. 3762 (1926).
360 The Senate eventually increased the Finance Committee's original 25% allowance to

30% (by a 35-29 vote), after narrow defeat (by one vote) of a 35% allowance. The Sen-
ate's provision was approved 48-13, with Couzens (who favored cost depletion) voting
against it. See id. at 3776-78. The final 1926 legislation reduced the allowance to 27.5% of
gross income (with the amount not to exceed 50% of net income), and it remained in the
law until 1969 when the allowance was reduced to 22%. See 1926 Act, note 108,
§ 204(c)(2), 44 Stat. at 16; Tax Reform Act of 1969, note 119, § 501(a), 83 Stat. at 629. In
1975, the allowance was further phased down to 15% and generally limited to independent
oil and gas producers. See Tax Reduction Act of 1975, Pub. L. No. 94-12, § 501, 89 Stat. 26,
47; IRC § 613A(c).
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A. Increased Conflict Between the Legislative and
Executive Branches

Three aspects of the Couzens-Mellon saga-the perception that
Mellon examined Couzens' tax returns, President Coolidge's attempt
to terminate the BIR investigation following Heney's selection, and
the tax action against Couzens that was thought to be in retaliation for
his official duties-helped transform a fairly ordinary policy disagree-
ment between two strong-willed political leaders into a clash between
the branches that contributed to ongoing conflicts at the time. Crea-
tion of the JCT can be seen as one response in that larger fight-an
assertion of congressional prerogatives in the area of tax policy. In
the Finance Committee's 1926 hearing, Sen. Jones emphasized the
need for Congress not to be "mere rubber stamps" of the Treasury. 361

Formation of the JCT followed other steps Congress had taken to
strengthen the legislative branch, including creation of the Legislative
Reference Bureau (now the Congressional Research Service) in 1914,
the Legislative Drafting Service (now the Offices of Legislative Coun-
sel) in 1918, and the General Accounting Office (now the Govern-
ment Accountability Office) in 1921.362

Coolidge's protest during the Heney episode was interpreted by
Congress as a challenge to one of its formal rights-its responsibility
for seeing that laws were being administered as intended. 363 In con-
trast, the tax action against Couzens represented an area of personal
vulnerability for each of the legislators vis-A-vis the executive branch.
As a former Treasury Secretary, Sen. Carter Glass (D.-Va.) respected
the responsibilities of the executive branch, but he was aghast at the
perceived abuse of executive authority. 364 Creation of the JCT was
one way for Congress to protect taxpayers and (perhaps more impor-
tantly) themselves.

Finally, the tax return controversy implicated the institutional and
personal interests of the legislators. Under the law at the time, tax

361 See 1926 Hearings, note 89, at 215.
362 See Appropriations Act of July 16, 1914, Pub. L. No. 63-127, 38 Stat. 453, 463

(1914)(appropriating funds to create legislative reference unit within Library of Congress);
1918 Act, note 23, § 1303, 40 Stat. at 1141-42 (creating Legislative Drafting Service);
Budget & Accounting Act of 1921, Pub. L. No. 67-13, § 301, 42 Stat. 20, 23 (creating Gen-
eral Accounting Office). As originally created, the GAO was independent of the executive
branch but not clearly part of the legislature. In 1945, Congress clarified the status of the
office as part of the legislative branch. See Roger R. Trask, Defender of the Public Inter-
est: The General Accounting Office, 1921-1966, at 57 (1996); Reorganization Act of 1945,
Pub. L. No. 79-263, § 7, 59 Stat. 613, 616.

363 See Haynes, note 138, at 982 (claiming that Coolidge message was interpreted as
"rebuke" to the Senate for having instituted the investigation); George B. Galloway, The
Legislative Process in Congress 11-12, 66-90 (1953) (describing supervisory responsibilities
of Congress).

364 See note 218 and accompanying text.
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returns were generally confidential except as ordered by the President
under rules specified by the Treasury Secretary. 365 Aside from the
formal rights, the BIR had physical control over all of the returns.
Thus, it appeared that the legislators were excluded entirely from ac-
cess to information of potential importance for both official and per-
sonal reasons. If information is power, there seemed to be an
imbalance.

Congress, however, was not actually as disabled as the above rule
might suggest. Nothing precluded the Treasury Secretary's rules from
permitting congressional access to tax returns. Indeed, precisely that
had occurred in March, 1924 (soon after the Couzens-Mellon ex-
change of letters but prior to Senate debate and passage of the 1924
Act). Pursuant to a request contained in a Senate resolution, Treasury
modified its rules to allow the President to release certain returns to
the Senate committee investigating the Teapot Dome scandal. 366

Internal documents reveal some of Treasury's thinking when this
request was made. Mellon's undersecretary recommended that the
Treasury comply with a "general" request for tax returns, but not one
targeted to specific individuals or companies. The example he offered
was Edward Doheny, who was accused at the time of some of the
impropriety in the scandal. 367 According to the memo,

Doheny is not looked upon favorably by many people, but
he has yet to be indicted, tried and convicted. His rights are
as much entitled to protection as those of any other citizen.
If we are stampeded into exposing Doheny's return to the
public, on what possible ground can the inspection of any-
body's return be denied, and then what becomes of the se-
crecy of returns? 368

But the issue of "general" versus targeted requests was not prima-
rily about privacy rights. After all, disclosure of returns pursuant to a
"general" request would, nevertheless, breach the privacy rights of
those taxpayers whose returns were revealed. The real issue was the

365 See 1918 Act, note 23, § 257, 40 Stat. at 1086-88; 1921 Act, note 76, § 257, 42 Stat. at
270.

366 See S. Res. 185, 68th Cong., 65 Cong. Rec. 3702 (1924) (requesting President to pro-
vide returns for such purpose); Letter from A.W. Mellon, Sec'y, Treasury Dep't, to Sen.
E.F. Ladd (R.-N.Dak.) (Mar. 15, 1924), in NARA-Treasury, box #213 (Returns Inspec-
tion-Publicity, 1920-24 file).

367 See Murray, note 139, at 107-16.
368 Memo from Gerrard Winston, Undersecretary, Treasury Dep't, to Andrew Mellon,

Sec'y, Treasury Dep't (Mar. 3, 1924) in NARA-Treasury, box #262 (Mellon Memos, 1923-
31 file). The memo considers the request pursuant to S. Res. 180, 68th Cong. (1924), an
earlier version of the resolution to which the President ultimately responded. See note
366; 65 Cong. Rec. 3299 (1924).
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legitimacy of the disclosure. Because the law permitted the President
to make disclosures only pursuant to rules set out in advance by Trea-
sury, it provided some protection against illegitimate disclosures. If
this protection could be bypassed by the President simply complying
with any request from Congress (no matter how targeted), then, as the
memo stated, it would open up the possibility of "the President [se-
lecting] his political enemies and expos[ing] their returns to the pub-
lic." 369 The unstated-but obvious-implication is that the same
technique could be used against the President by his political enemies.
Hence, the memo concluded that the President should not comply
with a request made "simply to satisfy the curiosity of Congress."

Mellon had a letter to the Senate prepared for the President's signa-
ture that generally followed the undersecretary's recommendation.
Because the request from the committee investigating the Teapot
Dome scandal was targeted towards selected individuals and corpora-
tions, the draft letter explained the President's reasons for denying the
request. The draft letter, however, offered a compromise: Since spe-
cial counsel for the government had already been appointed for the
investigation and the existing rules allowed disclosure of returns to
government attorneys in matters of interest to the government, the
letter allowed the special counsel to inspect the requested returns.370

Mellon, however, did not use the letter, and it was not sent to the
Senate. Instead, the President eventually released the requested re-
turns to the Senate committee under authority of a revised Treasury
rule permitting disclosure if requested by a congressional committee
pursuant to a congressional resolution enumerating the particular re-
turns desired. 371 It is not clear why the Administration changed its
position. The requirements of the revised rule-a committee request
authorized by a resolution identifying the returns-perhaps precluded
a complete fishing expedition by Congress. For example, it would not
have permitted what the Couzens committee urged one year later-a
release of any return to any requesting member at any time.372 Yet
the conditions were probably not stringent enough to prevent the type
of unwarranted disclosure the undersecretary had been concerned
about.

The issue largely became moot when, later in 1924, Congress
granted tax return access to certain congressional committees. With
the new law, Treasury revoked the special authority added to accom-

369 Winston Memo, note 368.
370 See draft letters from Andrew Mellon to President Coolidge and from President

Coolidge to the President pro tempore of the Senate (Mar. 5, 1924), both in NARA-Trea-
sury, box #213 (Returns Inspection--Publicity-1920-24 file).

371 See T.D. 3566, 26 Treas. Dec. Int. Rev. 54, 58 (1 13) (1924); Mellon Letter, note 366.
372 See text accompanying note 300.
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modate the Teapot Dome-related request.373 In debating the need for
the committee-access provision, no mention was made of the existing
authority-already exercised in the Teapot Dome matter-to inspect
returns permitted by the Treasury's rules. In certain respects, the new
law was narrower than the prior authority since the law gave access
only to certain committees. In other respects, however, the new law
was clearly broader. The provision eliminated any need for Congress
to pass a resolution and make a public request of the President. More
importantly, it gave the committees access to anyone's returns, not
just those publicly enumerated to the President. Given the perception
that Mellon had examined Couzens' returns, one consequence of the
new law was to put Mellon on notice that the tables could be turned, if
necessary. Mellon's undersecretary certainly understood this implica-
tion. After passage of the law, he advised Mellon that a request to
examine his personal income tax returns pursuant to the new author-
ity would "so obviously expose [those making the request] to the
charge of partisanship that I am inclined to think they will refrain
from such request, although if they demand it we have no
recourse. ,374

B. The JCT's Tax Focus, and the Importance (or Unimportance) of
the Confidentiality of Tax Records

The foregoing discussion shows how the tax return publicity issue
contributed to the atmosphere leading to Congress' creation of the
JCT. But the issue also had a more direct effect on the legislation.
The perceived breach of Couzens' confidentiality rights by Mellon in-
fluenced adoption of the committee-access provision in 1924, and that
provision, together with the general confidentiality of tax returns, be-
came the specific basis for the Finance Committee's 1926 recommen-
dation to establish a JCT with staff resources devoted exclusively to
tax. This background, therefore, provides a direct explanation for the
JCT staff's focus on tax, and its important authority to access tax re-
turns directly.375

Yet it is not clear that the distinction between the tax and nontax
needs of Congress drawn by Couzens and the Finance Committee in
1926 was justified. For one thing, other agencies and congressional
committees, such as those dealing with national security matters,
worked with highly confidential materials. More importantly, the
problem the Finance Committee sought to address with the JCT did

373 See T.D. 3638, 26 Treas. Dec. Int. Rev. 735 (1924) (removing former 13); Reg. No.
65, T.D. 3640, 26 Treas. Dec. Int. Rev. 745, 936-38 (1924) (art. 1090).

374 Winston Letter (July 28, 1924), note 208.
375 See IRC §§ 6103(f), 8023.

[Vol. 66:



2013] "GREATEST TAX SUIT IN THE HISTORY OF THE WORLD"

not relate to the confidentiality of the underlying agency records.
Rather, it involved the volume and difficulty of the material to be re-
viewed. As Sen. Jones explained at the hearing when he was told the
tax-writing committee had access to tax returns, the problem was not
access but time and expertise. 376 The same problem had surfaced ear-
lier to explain both the authorization of the Couzens investigative
committee (because the Senate Finance Committee was too busy deal-
ing with the 1924 tax bill) and appointment of Heney as counsel (be-
cause of the large volume of work encountered by the BIR
investigation). 377 When Couzens confidently proclaimed in the Fi-
nance Committee hearing that "I can go to the State Department and
get the Secretary to show me things within the law, ' 378 no one offered
the obvious rejoinder that he probably had neither the time nor the
expertise to understand all of the "things" that might be available to
him.

True, the confidential nature of tax records meant that the persons
handling them should have an appropriate level of professionalism,
and perhaps be nonpartisan (although, as explained later, there may
be a better explanation for why the JCT was created with nonpartisan
staff).379 But the basic need for assistants to help with the substantive
work of congressional oversight seems unlikely to have been limited
to tax or the tax-writing committees. 380 If this is correct, then it ap-
pears that Congress' decision to authorize special resources in the tax
area simply grew out of the peculiar circumstances leading to the
JCT's creation-which heightened the visibility of the BIR's
problems-rather than any considered evaluation of congressional
needs at the time.

C. Improved Understanding of and Cooperation Between the House
and Senate Regarding the Tax Law's Problems

Because of their fewer numbers, Senators have broader responsibil-
ities than Representatives, potentially enabling the latter to be better
informed about the technical details of legislation they consider and
approve. 381 As described by one Representative, "if the Senate has

376 1926 Hearings, note 89, at 214; see text accompanying note 332.
377 See 65 Cong. Rec. 4018 (1924) (statement of Sen. Joseph Robinson (D.-Ark.)); id. at

6102 (statement of Sen. Andrieus Jones (D.-N.M.)).
378 1926 Hearings, note 89, at 219.
379 See notes 407-08 and accompanying text.
380 In the Finance Committee's 1926 hearing, Sen. Jones asserted that "Congress should

have some agency which should go into every branch and department of [the] Government
[to learn] ... what is going on." See 1926 Hearings, note 89, at 217-18 (emphasis added).

381 See MacNeil, note 12, at 407-09.
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been the nation's great forum, the House has been its workshop. '382

In the tax area, the difference in the technical understanding of Rep-
resentatives and Senators may be especially pronounced because of
the House's constitutional responsibility to originate all revenue-rais-
ing legislation. 383 During the early years of the modern income tax,
the House generally seemed more attuned than the Senate to the na-
ture of the tax system's problems, with virtually all of the steps taken
in that period to simplify the law and improve tax administration-
including the Legislative Drafting Service (in large part to help with
the drafting of tax statutes),384 Advisory Tax Board,385 Tax Simplifica-
tion Board,38 6 Board of Tax Appeals, 387 and the tax simplification
commission included in the House's 1926 Act tax bilP388-being ideas
developed and proposed by the Ways and Means Committee. The
Senate, of course, had received much feedback from constituents and
in hearings about the tax law's difficulties, and tended to debate tax
legislation on the floor at great length, but it is unclear how well it
understood the nature of the problems. Indeed, the Senate had added
important complications to the excess-profits tax389 and depletion al-
lowance, 390 and removed a House rule that would have at least
cabined the administrative difficulties with the amortization provi-
sion. 391 The attitude of some Senators may have been best captured
by Couzens (of all people) when he was asked about the tax commis-

382 See Charles L. Clapp, The Congressman's Work as He Sees It 35 (1963) (quoting
unnamed Representative). It is not uncommon for Senators to have their staffers "negoti-
ate" with House members on substantive legislative matters. See Rochelle Jones & Peter
Woll, The Private World of Congress 130 (1979) ("A long running joke around the Capitol
is that conference committees are composed of House members and Senate staff.").

383 See U.S. Const., art. 1, § 7, cl. 1.
384 See H.R. Rep. No. 65-767, at 39 (1918); notes 120-22 and accompanying text.
385 See H.R. Rep. No. 65-767, at 38 (1918); note 114 and accompanying text.
386 See H.R. Rep. No. 67-350, at 16 (1921); notes 124-27 and accompanying text.
387 See H.R. Rep. No. 68-179, at 7-8 (1924); notes 116-19 and accompanying text. The

initial idea for a special adjudicatory body in the tax area came from a bill introduced by
Sen. Atlee Pomerene (D.-Ohio) right after the 1921 Act was passed, but his bill was re-
ferred to the Senate Judiciary Committee, not the Finance Committee. See 61 Cong. Rec.
7526-27 (1921); 62 Cong. Rec. 8913-14 (1922); Blakey & Blakey, note 27, at 217 n.92. The
legislation enacted in 1924 was initially put forth by the Ways and Means Committee in
response to a Treasury initiative that was modeled on a 1923 recommendation of the Tax
Simplification Board. See Dubroff, note 109, at 47-54; note 127 and accompanying text.

388 See notes 130-31 and accompanying text.
389 See notes 63-65 and accompanying text.
390 See notes 85-101 and accompanying text.
391 See note 293 and accompanying text. Any difference in technical understanding of

the law did not necessarily translate into reduced influence. One observer suggested in
1921 that the Senate occupied a "commanding place" in revenue legislation because it had
longer public hearings, took more floor time to debate tax legislation, and tended to pre-
vail over the House on amendments. See Miller, note 40, at 227. Others might question
whether those factors are very indicative of influence.
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sion recommendation in the House's 1926 Act bill. Perhaps because
he was not a member of the Finance Committee (and, therefore, had
limited exposure to the formation of tax legislation) and remained fo-
cused on the BIR (or somewhat blinded by a goal of getting back at
Mellon), Couzens initially dismissed the idea as "accomplish[ing]
nothing except perhaps the simplification of the law."'392

Other Senators familiar with the BIR investigation, however, un-
derstood the importance of such an accomplishment (if it could be
achieved). Just days after the Finance Committee's hearing on the
investigation, Senator David Reed (R.-Pa.) (who had been an active
participant) took to the Senate floor to explain what he viewed as the
source of the law's problems.393 He began by describing the country's
experience during the war with the excess-profits tax:

No government functions well in war time; and we had to
write up this excess profits tax law. We did not realize it
when we did it, but when we said that no taxpayer should
earn more than 8 percent on the fair value of his property
without paying an additional tax it meant, practically, that we
had to value all the property in the United States .... By
that hastily drawn war time excess profits tax law we put on
this already overworked [BIR] the job of valuing all the mills
and mines and factories of this big land. Of course, they
could not do it satisfactorily. Of course, they had to take the
corporation's own estimate and receive taxes according to
what the corporation thought was just in the valuation. That
meant a tremendous amount not only of reauditing but of
reexamination of all those properties.394

A Senator interrupted at this point to note that the excess-profits
tax had been repealed for many years. Reed responded:

Oh, yes; but wait a minute. The cases are not repealed.
The law is repealed, but the cases are still pending; and that
matter of valuation is still torturing the department and is

392 1926 Hearings, note 89, at 221.
393 For similar views, see S. Rep. No. 69-52, at 13 (1926); 67 Cong. Rec. 2871 (1926)

(statement of Sen. Reed Smoot (R.-Utah)); id. at 2962 (statements of Sen. William King
(D.-Utah) and Sen. Kenneth McKellar (D.-Tenn.)); id. at 3018-19 (statements of Sen. Elli-
son Smith (D.-S.C.) and Sen. David Reed (R.-Pa.)). When he resigned from the Couzens
investigation two years earlier, T.S. Adams wrote that "[t]he federal income tax, as it actu-
ally works, is not merely defective; it has reached a condition of inequality the gravity of
which could scarcely be exaggerated. But the evil goes back not to administrative ineffi-
ciency or personal dereliction, but to the complexity of the law ...." Adams letter, note
199.
394 67 Cong. Rec. 3018 (1926).
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responsible for these old 1917, 1918, 1919, and 1920 cases.
That law brought in money, which was the one object we
were seeking in war time; but it did not bring it in very fairly,
and the administrative cost was terrific.395

Reed then briefly related the history of the amortization provi-
sion-the desire to grant taxpayers a reasonable allowance for losses
incurred from constructing war-related facilities that became less use-
ful after the war. The allowance, Reed said, "sounds simple
enough"-

but when you try to calculate what part of a battery of
coke ovens a taxpayer wanted and needed for his general
business, and what part he built just to take care of war-time
emergencies, and when you try to figure a comparison be-
tween what the value was at the moment they were built and
what their value is in use today you have a problem upon
which no two engineers will ever agree.396

Again, a Senator interrupted to ask, "[t]hat has all disappeared now
since the war, has it not?," and Reed answered:

No; it has not. That is just the point I want to make, be-
cause we all think that when we repealed those laws we abol-
ished all the difficulties. We did draw the line in time so that
future years would not be harassed by such calculations; but
[the BIR is] still laboring over those amortization claims and
those excess-profits tax calculations just as hard as they were
five years ago.397

Finally, Reed turned to the discovery depletion allowance Congress
had approved:

In order to calculate what part . . . [the taxpayer] can
charge off to depletion the [BIR] has been estimating the
quantity of oil in the property, which is just about as hard as
estimating the quantity of air over the property. Then, on
top of that estimate, they try to estimate what that oil will be
worth in the market in future years, which multiplies the first
uncertainty by a second uncertainty, and, of course, no two
people ever agree on that.398

395 Id.
396 Id.
397 Id.
398 Id.

[Vol. 66:
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Reed concluded: "Those things are our fault. We have put the

[BIR] up against an impossible task, and we owe it to the bureau and
we owe it to the people of the country to simplify this law by every
means in our power. '399

Thus, an important consequence of the Couzens investigation was
to make the source of the tax system's problems more salient to the
Senate. It learned that the difficulties were due not just to the failings
of the BIR, but also to the laws Congress had approved, and that les-
son is reflected in the Senate taking the initiative to propose the JCT
in 1926. The Couzens investigation also had an impact in the House.
The tax simplification commission proposed by the Ways and Means
Committee in 1925 was in part a response to criticisms contained in
the Couzens committee report.400 Later, after the Senate passed its
bill, and it was being considered in Conference, Chairman Green and
the Ways and Means Committee met with Couzens and were per-
suaded by the need for a permanent organization with broader re-
sponsibilities. 4 1 In short, the Couzens investigation helped each
chamber reach an improved, common understanding of both the na-
ture of the problems and type of resources needed to fix them. That
accord not only facilitated agreement on the JCT but also may have
been instrumental in the decision to authorize a joint committee and
staff, as discussed further in the next Section.

D. A Law-Making Role, Not Just an Investigative Role, Performed
by a Nonpartisan Staff of a Joint Committee

The Couzens investigation also helped lead Congress to make the
critical decision in 1926 to have the JCT staff perform general law-
making activities as well as investigative work. The tax-writing com-
mittees did not simply need aid in examining returns, investigating the
BIR's practices and administration of the law, and monitoring the

399 Id. (emphasis added). As responsible as Reed's statement may appear, it should be
remembered that the provisions mentioned by Reed were all adopted during the war when
the Democrats controlled Congress, and Reed (a Republican) did not join the Senate until
August, 1922. Thus, Reed's underlying message may have been: "Those things are your
fault." Reed also was a strong defender of Mellon in the Senate, and it was in Mellon's
interest to deflect blame for the tax system's problems away from the BIR and place it
elsewhere (such as Congress). A couple of days prior to Reed's floor statement, the Wash-
ington Post had editorialized in favor of the proposed new JCT and noted that "[o]ne of
the evils connected with all internal revenue laws since 1918 is the failure of the average
member of Congress to understand what the more or less technical provisions of the laws
mean, and how they operate." Joint Committee on Taxation, Wash. Post, Jan. 28, 1926, at
6.

400 See Blakey & Blakey, note 27, at 258.
401 See id. at 543.
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agency's enforcement activities. 402 As Sen. Jones said during the Fi-
nance Committee's 1926 hearing, the tax-writing committees also
needed help with the formation of legislation.40 3

This idea was quite novel at the time. Most committees (other than
the Appropriations committees) had few staff members, and they
were almost all clerical or secretarial aides. 40 4 The few professional
staff employed by Congress generally performed either specialized
tasks (such as bill drafting) or activities peripheral to the law-making
function (such as research or investigations). 40 5 The JCT proposal,
therefore, helped establish the precedent of professional staff assisting
the committees with their general law-making duties. While such ser-
vice is now common, the JCT staff has throughout its history uniquely

402 If these had been the only functions needed, Congress might have delegated the
tasks to an office like the GAO (established in 1921 to monitor the efficiency of the agen-
cies) or, indeed, to the GAO itself. In 1927, the GAO (rather than the newly created JCT)
was initially proposed as the organization to review BIR tax refunds. See note 425 and
accompanying text. There was also some congressional interest in having the newly cre-
ated Board of Tax Appeals watch over and investigate the BIR. See note 421.

403 See 1926 Hearings, note 89, at 215; S. Rep. No 69-52, at 14 (1926) (providing that
staff should "assist in the framing of future revenue legislation"); JCT Staff Memo, note 31
(describing JCT as "an effort by both branches of Congress to accumulate, classify and
study critically the facts and lessons of experience with our revenue matters to date, for
utilization by Congress in framing legislation for the future"); Roy G. Blakey & Gladys C.
Blakey, Founders and Builders of the Income Tax, 18 Taxes 271, 274 (1940) (explaining
that in recent years, the greatest aid of JCT "has been to give Congress experienced and
technical help in the preparation of tax bills").

404 See Harrison W. Fox, Jr. & Susan Webb Hammond, Congressional Staffs: The Invis-
ible Force in American Lawmaking 14 (1977) (marking 1946 Legislative Reorganization
Act as "first formal Congressional statement of the principle of professionalization and
specialization for staffing"). In 1913, the House and Senate's 135 standing committees
employed only about 300 mostly nonprofessional aides. See id. at 171; Galloway, note 363,
at 273 (sixty-one standing committees in the House and seventy-four in the Senate) By
1946, there were still only 356 clerks employed by the committees; few were professionals,
and most were patronage appointments. See Clapp, note 382, at 255 (among committee
staff at the outset of World War II, "only the ... Appropriations committees and the [JCT]
employed 'well trained technically qualified staffs with continuity of tenure"'); George B.
Galloway, The Operation of the Legislative Reorganization Act of 1946, 45 Am. Pol. Sci-
ence Rev. 41, 54 (1951); Malcolm E. Jewell & Samuel C. Patterson, The Legislative Process
in the United States 214 (3d ed. 1977). By contrast, House committees had total staff of
1362 in 2009, and Senate committees had total staff of 1246 in 2010. R. Eric Petersen,
Parker H. Reynolds & Amber Hope Wilhelm, Cong. Research Serv., R41366, House of
Representatives and Senate Staff Levels in Member, Committee, Leadership, and Other
Offices, 1977-2010, at 17-18, 24 tbls.2 & 7 (2010), available at assets.openers.com/
R41366_201000810.pdf.

405 Daniel Roper, who first served as clerk to the Senate Interstate Commerce Commit-
tee from 1893-1896 and then as clerk to the House Ways and Means Committee from 1911-
1913, may have been an important exception. He later served as Commissioner of the BIR
from 1917 to 1920 and is credited with leading the Bureau successfully during that chal-
lenging period. See Roper, note 43, at 57-89, 123-29, 172-95; Blakey & Blakey, note 403, at
271.
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provided that assistance as a nonpartisan organization of a joint
committee.

The legislative history does not clearly explain why Congress chose
to have nonpartisan staff of a joint committee. At the Finance Com-
mittee's 1926 hearing, Sen. Jones spoke of the need for a "joint
agency" that would be "independent. ' 40 6 His reason might have re-
lated to the investigatory function he envisioned for the proposed
staff, including its examination of tax returns and review of tax en-
forcement activities. (As previously discussed, the feud sensitized
Congress to the potential political use of tax information and BIR ac-
tions.) But given the novelty of professional staff for the committees,
another explanation may simply have been cost savings. The Finance
Committee members surely understood that any staff approved for
their committee would have to be matched by similar aid given to the
Ways and Means Committee, and Jones was careful throughout his
comments to mention both committees together. Joint and nonparti-
san staff would avoid duplication of both investigative and legislative
activities, and therefore might have been more acceptable to
Congress.

40 7

Of the two conditions, "nonpartisan" was probably uncontroversial;
to the extent Congress used professional staff at that time, it was
clearly the norm to hire on a nonpartisan basis.40 8 Creation of a joint
committee, however, was unusual. Prior to 1926, joint committees
had been used infrequently by Congress, mainly to carry out ceremo-

406 See 1926 Hearings, note 89, at 214, 216. The 1926 Act House proposal also had
involved creation of a "joint" commission, but the idea was considerably different from
what Congress eventually approved. In its committee report, the Finance Committee sim-
ply stated that it is "more properly" the function of the two tax-writing committees to carry
out the JCT's activities jointly, without giving any further explanation. See S. Rep. No. 69-
52, at 14 (1926).
407 Couzens seems to have had this idea in mind when he spoke in favor of a joint

committee arrangement at the Finance Committee's 1926 hearing. See 1926 Hearings,
note 89, at 220; Haynes, note 138, at 315 (claiming that "service of joint committees ...
might avoid enormous waste of time and duplication of effort"); William L. Morrow, Con-
gressional Committees 37-38, 215-17 (1969); cf. Reese, note 11, at 64 (questioning whether
Congress would pay for two staffs the size and quality of the JCT staff). In perhaps his first
report to the other JCT members, JCT chairman Green emphasized the thriftiness of his
management of the new committee and staff up to that point. See Letter from William R.
Green, Chairman, Joint Comm. on Internal Revenue Tax'n, to Senator Andrieus Jones
(Aug. 1926), in NARA-JCT, box #268 (Joint Committee Reports, 1926-46 file).

408 See George K. Yin, Legislative Gridlock and Nonpartisan Staff, 88 Notre Dame L.
Rev. 2287, 2290-97 (2013). One observer has suggested that the highly technical nature of
tax legislation tends to demand restrained partisanship (among other things). See Manley,
note 11, at 64, 71. During roughly the last four decades, however, both the Ways and
Means and Finance Committees have employed partisan staff who have worked with the
nonpartisan JCT staff on tax legislation.
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nial or administrative tasks, or, occasionally, investigations.4 0 9 The
reason was that each chamber jealously guarded its independence and
prerogatives.4 10 Moreover, just eight years earlier, the House had re-
jected a "joint agency" in favor of separate offices for each chamber
when the new Legislative Drafting Service was created. The House's
concern was that the Senate would obtain a disproportionate amount
of the services of a joint office. 411 Several factors-including concern
about costs, the anticipated investigatory function of the new JCT, the
improved understanding of the two chambers as to the need for and
function of the joint office, and the Origination Clause-may have
contributed to the House's acquiescence when the JCT proposal was
approved. 412 By not delegating any legislative jurisdiction to the JCT,
the proposal also helped to remove one potential source of conflict in
the creation of a joint committee.413

E. JCT's Responsibility to Review All Large Tax Refunds

The Couzens-Mellon feud and BIR investigation, along with the
complex law enacted during the war, all contributed to the establish-
ment of the JCT's refund review responsibility, first authorized in
1927. As part of a bill appropriating funds for tax refunds, Congress
barred payment of any refund greater than $75,000 until at least sixty
days after the BIR's submission of a report to the JCT providing the
recipient's name, amount of refund, and a summary of the facts and

409 See George B. Galloway, History of the House of Representatives 228-31 (1961);
Haynes, note 138, at 311-15.

410 See Galloway, note 409, at 231 (reporting that the two chambers seldom use joint
committees on major matters of public policy, "so jealous are [they] of their independence
and prerogatives"); Jewell & Patterson, note 404, at 182; Morrow, note 407, at 37-38
(describing reluctance of House and Senate to cooperate on policy matters through forma-
tion of joint committees); Robert C. Wigton, Joint Legislative Mechanisms: An Untapped
Reform Potential?, 24 Polity 323, 329-31 (1991). According to one description of the rival-
ries between Representatives and Senators, many of the former "regard senators as prima
donnas who only seek publicity and do as little committee work as possible. Moreover,
House members are irritated when senators send their staff to represent them in negotia-
tions with representatives." Oleszek, note 2, at 82; see Clapp, note 382, at 34-36, 271-72.

411 The same reservation had arisen in connection with a similar proposal in a prior
Congress. See Lee, note 122, at 383, 387.

412 According to Haynes, the Origination Clause is the reason the members of the JCT
agreed to deviate from the prior practice of having Senators chair all joint committees.
The first chairman of the JCT was Representative William Green (R.-Iowa) (chair of the
Ways and Means Committee); the first Senate chair of the JCT did not occur until 1933.
See Haynes, note 138, at 314-15.

413 See Oleszek, note 2, at 82 (identifying "jurisdictional encroachment" as the principal
reason joint committees have not been popular).

[Vol. 66:
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decision.414 Substantially the same rule (except with a thirty-day wait-
ing period and higher refund threshold) has been included in the law
ever since.415

The convergence of a number of factors led to Congress' special
focus on tax refunds. Beginning with the 1918 Act, Congress required
Treasury to request a specific appropriation each year for the amount
of tax refunds to be paid, and to provide Congress with a list of any
refunds authorized. 416 As a result, the number and amount of refunds
were quite visible to Congress and the public. In addition, beginning
in 1919, to catch up on its auditing responsibilities and accelerate its
collection of revenue, the BIR began a policy of making "superficial
audits" of most returns that generally resulted in the complete disal-
lowance of certain hard-to-determine deductions (including those for
depletion and amortization) for purposes of both the income and ex-
cess-profits tax. Since taxpayers at the time had no ability to contest
the resulting deficiencies prior to assessment, the BIR audit policy in-
creased the number of war-year tax controversies resolved through
post-assessment procedures, including refund claims.417 Meanwhile,
the applicable statutes of limitation-generally giving the BIR five
years to assess additional taxes pursuant to revenue acts prior to 1921,
and taxpayers four years from date of payment to file refund claims
with respect to taxes imposed under revenue acts prior to 1926418-
meant that refund claims remained open many years after the tax year
in question. Throughout the 1920's, Treasury sought appropriation for

414 See First Deficiency Act of Feb. 28 1927, Pub. L. No. 69-660, 44 Stat. 1250, 1254
(1927) The first revenue act containing the requirement was the 1928 Act. See 1928 Act,
note 356, § 710, 45 Stat. at 882.

415 Current law applies to refunds in excess of $2 million. See IRC § 6405(a).
416 1918 Act, note 23, § 1316(a), (c), 40 Stat. at 1145-46; 1921 Act, note 76, §§ 1315, 1317,

42 Stat. at 314. Importantly, a specific appropriation was necessary to cover the gross
amount of refunds. Revenue raised from BIR enforcement efforts, which generally far
exceeded any refunds authorized, were not netted against the refunds to reduce or elimi-
nate the appropriated amount.

417 See Couzens Hearings I, note 181, at 55-56 (statements of C.R. Nash, Ass't to the
Comm'r, BIR & J.G. Bright, Deputy Comm'r, BIR); id. at 56 (statement of Sen. William
King (D.-Utah)); id. at 121,133-34 (statement of D.H. Blair, Comm'r, BIR); Dubroff, note
109, at 21; Fred F. Sully, Those Refunded Millions, Sat. Evening Post, June 21, 1924, at 36.
Other post-assessment options at the time included claims for abatement (to stay the col-
lection of the assessed tax) and credit (to apply overpayments against other tax liabilities).
Superficial audits were ended in 1921, and taxpayers were given the ability to protest defi-
ciencies prior to assessment in the 1921 Act. See 1921 Act, note 76, §§ 228, 250(d), 42 Stat.
at 252, 265-66. Abatement claims were repealed in 1926. See 1926 Act, note 108, § 279(k),
44 Stat. at 61; Dubroff, note 109, at 130-32. The tax action against Couzens revealed that
he had received a "superficial audit" of his 1919 taxes (the liability ultimately determined
by the BTA). See Couzens v. Commissioner, 11 B.T.A. 1040, 1062-63 (1928).

418 See 1926 Act, note 108, §§ 277(a)(3), 284(b)(1), 44 Stat. at 58, 66; 1924 Act, note 109,
§§ 277(a)(2), 281(b), 43 Stat. at 299, 301; 1921 Act, note 76, §§ 1316, 1320, 42 Stat. at 314,
315.
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large refund amounts (plus interest)419 that reflected to an important
extent the gradual settlement of disputes relating to 1917 and 1918-
high-tax years for which the determination of the proper amount of
taxes was especially problematic. 420

The specter of sizable amounts of money flowing out of the Trea-
sury year after year to large businesses active during the war aroused
Congress' suspicions. Unlike deficiency claims, which to some extent
were passed on by the Board of Tax Appeals beginning in 1924, there
was no independent review of the refunds authorized.421 Fueling the
suspicions were revelations, including ones that came out during the
Couzens investigation, that some of the refunds were being paid to
companies associated with Mellon.422 Legislators frequently accused
Mellon and the BIR of possible favoritism (or worse) in carrying out
their refund duties.423 In his defense, Mellon repeatedly explained

419 Interest ran from the date of overpayment to the date the refund was allowed. See
1926 Act, note 108, § 1116(a), 44 Stat. at 119.

420 By early 1927, it was still possible for taxpayers to file new refund claims relating to
their 1917 and 1918 taxes. Claims filed near the end of the statutory period arose for many
reasons, including the issuance of a judicial decision favoring taxpayers in the interim. See
Tax Refunds: Hearings on Amendments Proposed to H.R. 16462 Before the H. Comm. on
Ways & Means, 69th Cong. 10 (1927) (statement of C.R. Nash, Asst. to the Comm'r, BIR)
[hereinafter Tax Refunds Hearings]; Couzens Hearings I, note 181, at 19, 196 (statement of
Nelson Hartson, Solicitor, BIR); 70 Cong. Rec. 1215 (1929) (listing tax refund appropria-
tions for FY 1921-29).

421 Early on, there were proposals to enlarge the BTA's jurisdiction to include BIR in-
vestigations and refund claims. See 65 Cong. Rec. 2614 (1924) (statement of Rep. Lamar
Jeffers (D.-Ala.)) (giving Board investigatory powers); 65 Cong. Rec. 7696 (1924) (state-
ment of Sen. Kenneth McKellar (D.-Tenn.)) (giving Board jurisdiction of refund claims
over $10,000); Dubroff, note 109, at 74-75, 422 n.236. In 1927, Senator William King (D.-
Utah) stated that the payment of refunds without prior review by the BTA or some quasi-
judicial body constituted a "monstrous proposition." 68 Cong. Rec. 2297 (1927).

422 See 65 Cong. Rec. 4015 (1924) (reproducing Feb. 19, 1924 letter from Sen. Kenneth
McKellar (D.-Tenn.) to Andrew Mellon asking about Gulf Oil refund); Couzens Hearings
I, note 181, at 93 (statement of Sen. William King (D.-Utah)) (discussing Gulf Oil), 182-83
(statement of J.F. Adams) (discussing Standard Steel and Alcoa), 198-200 (statement of
Sen. James Couzens) (discussing Standard Steel); Hearings Before the Select Comm. on
Investigation of the Bureau of Internal Revenue, Part 10, 68th Cong. 1785-93 (1925) (state-
ment of L.C. Manson, Counsel, Select Comm. on Investigation of the BIR) (discussing
Alcoa); Hearings Before the Select Comm. on Investigation of the Bureau of Internal Rev-
enue, Part 11, 68th Cong. 1921-23 (1925) (statement of L.C. Manson) (discussing Gulf Oil);
Hearings Before the Select Committee on Investigation of the Bureau of Internal Reve-
nue, Part 12, 68th Cong. 1985-2019 (1925) (statement of A.H. Fay, Consulting Engineer,
Select Comm. on Investigation of the BIR) (discussing Gulf Oil subsidiary).

423 See 65 Cong. Rec. 6195-96 (1924) (statement of Sen. James Reed (D.-Mo.)); id. at
6196-97, 6203 (statement of Sen. Kenneth McKellar (D.-Tenn.)); id. at 6299-6301 (state-
ment of Sen. James Heflin (D.-Ala.)); 68 Cong. Rec. 2297 (1927) (statement of Sen. James
Couzens) (charging favoritism and fraud within BIR); id. at 2365 (statement of Sen. James
Heflin) (describing Mellon's authority to dole out a billion dollars without accounting to
anyone); id. at 3646 (statement of Sen. James Couzens) (claiming that his committee's in-
vestigation had "proved conclusively" the existence of corruption in the awarding of
refunds).
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that he had no personal involvement in authorizing refunds, including
any directed to his companies, and that the amount of additional taxes
collected by the BIR from all of its enforcement activities far ex-
ceeded the amount of refunds.424

The Senate's concern about refunds came to a head in early 1927
when that chamber agreed to an amendment requiring refunds over
$50,000 to be reviewed and approved by the Comptroller General of
the GAO.4 2 5 The House Ways and Means Committee promptly con-
vened a hearing to receive Treasury's testimony on the proposal. The
committee learned of the five stages of agency review (mostly carried
out by civil servants) generally applicable to all refunds and discussed
how the Comptroller General would need to duplicate the BIR's staff
unless his approval were simply to be a rubber stamp.426 The commit-
tee also worried that a mere threat of review and investigation of the
refunds might discourage BIR employees from exercising discretion
to speed up resolution of the refund claims.427 Chairman Green (R.-
Iowa) suggested that the newly created JCT (rather than the Comp-
troller General) could carry out any necessary investigation of refunds

424 See Letter from Andrew Mellon, Sec'y, Treasury Dep't, to Sen. Kenneth McKellar
(D.-Tenn.) (Mar. 5, 1924), in NARA-Treasury, box #213 (Publicity, 1920-24 file) (explain-
ing that all refunds and details relating to Gulf Oil were determined by BIR prior to his
appointment as Treasury Secretary); Treasury Press Release, note 181 (characterizing fa-
voritism charges in granting refunds as "preposterous and unqualifiedly false," and claim-
ing that additional assessments were eight times the amount of refunds); Couzens Hearings
II, note 188, at 223-24 (statement of C.R. Nash, Asst. to the Comm'r, BIR)(reading Mellon
statement).

425 See 68 Cong. Rec. 2305-06 (1927). The amendment was to a bill appropriating $175
million for the payment of tax refunds. In supporting an earlier version of the amendment
(requiring approval by the BTA, not the Comptroller General), Senator Heflin compared
the amount of the tax refund request to the $139 million appropriated for the entire agri-
culture department. See id. at 2304-05. A trick in the wording of the amendment techni-
cally limited its effect to the finding of fraud or mathematical errors by the Comptroller
General, a limitation not intended by the amendment's supporters. See id. at 4664-65.

426 See Tax Refunds Hearings, note 420, at 3-6, 8-9 (statement of C.R. Nash, Asst. to the
Comm'r, BIR). In a subsequent letter to Senator McKellar, Comptroller General McCarl
indicated that he did not think the required approval by the GAO would cause any great
delay in refunds or require a large amount of time or increase in personnel, and expressed
a preference to work within his office's existing appropriation. See 68 Cong. Rec. 4419-20
(1927) (reproducing letter). It is unclear whether McCarl was being candid in his response
or strategic (in the hope of enlarging the administrative responsibilities of his office). The
BIR had previously indicated, for example, that it had devoted around two years and in-
volved as many as thirty people processing a single large tax refund (to the DuPont com-
pany), so substantive review of all BIR refunds over $50,000 might have entailed a
significant amount of work. See Tax Refunds Hearings, note 420, at 6 (statement of C.R.
Nash, Asst. to the Comm'r, BIR).

427 See Tax Refunds Hearings, note 420, at 14-15 (statements of C.R. Nash, Asst. to the
Comm'r, BIR & Rep. Ogden Mills (R.-N.Y.)).
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and Ranking Member John Garner (D.-Tex.) agreed. 428 The House
thereupon rejected the Senate's amendment.42 9

Following a protracted fight between the two chambers on this is-
sue, Congress reached agreement on a compromise that replaced the
Comptroller General's approval with the required report to the JCT
of refunds over $75,000.430 Ways and Means Committee (and JCT)
Chairman Green (R.-Iowa) made plain that the submission of a report
to the JCT did not require the committee to take any action and that
the JCT was not in a position to make a complete review of the re-
funds.431 Representative Garner agreed, describing the report to the
JCT as a "form of a camouflage" and "absolutely harmless." 432 Their
candor outraged Senate supporters of the original amendment, with
Sen. McKellar (D.-Tenn.) describing the substitute as "an absolutely
meaningless provision" and "without any merit at all."'433 One Sena-
tor went so far as to suggest that both the Comptroller General and
the BTA should pass on refunds before they could be made.434

The JCT refund review adopted in 1927 and its inclusion in the Rev-
enue Act of 1928 did not end congressional interest in tax refunds. In
early 1929, the controversy was revived when Congress considered an
appropriation to pay a large tax refund to U.S. Steel-reportedly the
largest taxpayer in the country-relating to its 1917 taxes. In this de-
bate, Representative Garner (D.-Tex.), who had supported the JCT
compromise in 1927, sharply criticized Mellon and labeled him the
"greatest Santa Clause" (sic) ever because he granted tax refunds to
his friends.435 The JCT had reviewed the proposed U.S. Steel refund
(described in a 2400-page report), but had neither approved nor disap-
proved it.436 In 1930, Garner (now the House Minority Leader) re-

428 See id. at 7-8.
429 See 68 Cong. Rec. 3442 (1927) (128-8 vote).
430 See id. at 4460-61 (House approval of Conference report with JCT language); id. at

4670-71 (Senate approval of same language); note 414. According to the Blakeys, the
House had to vote down the Senate's amendment seven times before the compromise was
reached. See Blakey & Blakey, note 27, at 550 n.33; 68 Cong. Rec. 4665 (1927) (statement
of Sen. Francis Warren (R.-Wyo.)) (reporting protracted disagreement).

431 See 68 Cong. Rec. 4461 (1927).
432 Id.
433 See id. at 4664, 4670.
434 See id. at 4670 (statement of Sen. William Bruce (D.-Md.)).
435 See 70 Cong. Rec. 1211-15 (1929); O'Connor, note 177, at 158-61; House Fight

Waged on Big Tax Refund; Mellon the Target, N.Y. Times, Jan. 6, 1929, at 1; Garner Chal-
lenges Mellon on Refunds, N.Y. Times, Jan. 16, 1929, at 10.

436 See 70 Cong. Rec. 1198 (1929) (statement of Rep. James Collier (D.-Miss.)); id. at
1208 (1929) (statement of Rep. Allen Treadway (R.-Mass.)). A House proposal to require
JCT approval of refunds over $75,000 was ruled out of order because it constituted legisla-
tion on an appropriations bill. See id. at 1315-16. During the period the proposal was
being considered, it was noted that the JCT would have to duplicate the staff of the BIR.
See id. at 1318 (statement of Rep. Louis Cramton (R.-Mich.)). A Senate proposal to give
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newed his criticism and demanded judicial review of tax refunds in the
face of a large refund awarded to Alcoa (relating to its 1918 taxes), a
company with ties to Mellon.437

In 1933, Congress adopted an amendment requiring the JCT to re-
view and approve any tax refund over $20,000.438 This action grew out
of a controversy involving a $6 million refund awarded to the estate of
the father of then-Treasury Secretary (and former Congressman)
Ogden Mills (R.-N.Y.), for which Mills was the executor. Under the
law at the time, estates were allowed a credit of up to 80% of their
federal estate tax liability for any state inheritance taxes paid within
three years of the federal estate tax return. The Mills estate had filed
its return and been assessed and paid taxes without claiming any
credit, and about 97% of the refund was due to the credit subse-
quently allowed by the BIR.439 Despite these seemingly innocuous
facts, the improper appearance of the refund persuaded Congress to
add the new restriction. In one of his final acts as President, President
Hoover vetoed this bill as an unconstitutional violation of separation
of powers. 440 Congressional attacks on tax refunds and Mellon con-
tinued in later years.441

This legislative background suggests that Congress ultimately pro-
vided a mere fig leaf in the form of the JCT review authority once it
could not reach agreement on more meaningful control over tax re-

the BTA jurisdiction to decide tax refunds over $10,000 was rejected by a point of order for
the same reason. See id. at 2060, 2118. Congress eventually required a hearing for any
refund over $20,000, with the Commissioner's decision to be a public record. See First
Deficiency Act of Mar. 4, 1929, Pub. L. No. 70-1034, 45 Stat. 1607, 1613; 70 Cong. Rec
2117-18 (1929); Press Release, Treasury Dep't (Mar. 14, 1929), in LOC-Finley, box #78
(Taxation: Tax Refunds" file #2) (claiming that new requirement would "show conclusively
that the Treasury has nothing to hide in the matter of tax refunds").

437 See Garner Demands Tax Refund Inquiry, N.Y. Times, Oct. 30, 1930, at 37; Mellon
Ridicules Garner's Charges, N.Y. Times, Oct. 31, 1930, at 4; Press Release, Treasury Dep't
(Oct. 31, 1930), in LOC-Finley, box #78 (Taxation: Tax Refunds" file #2) (describing steps
involved in refund process and reason for refunds, and concluding that the suggestion that
refunds were made for political or other improper purposes "is simply preposterous").

438 See 76 Cong. Rec. 1954, 1964-65 (1933) (House approval of amendment); id. at 1945
(Senate approval). The potential administrative cost of setting up "a second internal-reve-
nue bureau ... on the Hill" was again noted. See id. at 1955 (statement of Rep. Joseph
Byrns (D.-Tenn.)).

439 See 1926 Act, note 108, § 301(b), 44 Stat. at 70; 76 Cong. Rec. 1637-39 (1933) (state-
ment of Sen. Kenneth McKellar (D.-Tenn.)); id. at 1956, 1958 (statement of Rep. Allen
Treadway (R.-Mass.)).

440 See 76 Cong. Rec. 2445-48 (1933) (setting forth Hoover's veto message). The House
failed to override the veto. See id. at 2448-49. For a contemporary argument that the ex-
isting JCT authority may violate separation of powers, see generally Amandeep S. Grewal,
The Congressional Revenue Service (Univ. Iowa Legal Studies Research Paper No. 12-23,
2012) available at http://ssrn.com/abstract=2152153.

441 See, e.g., 78 Cong. Rec. 551-52 (1934) (statement of Rep. Finly Gray (D.-Ind.)); id. at
1006 (statement of Rep. Francis Shoemaker (Ind.-Minn.)); id. at 2600 (statement of Rep.
Wright Patman (D.-Tex.)).
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funds. Congress recognized that a serious, independent examination
of the BIR's refunds would require significant resources and time, and
it gave the JCT neither one. The failed efforts after 1927 to provide
the JCT or some other independent body with refund approval re-
sponsibility is further affirmation of Congress' understanding of the
meager authority given to the JCT in 1927. The JCT review helped to
publicize tax refunds but (as one Congressman noted), if publicity
were the only objective, it could have been accomplished more
cheaply without involving the JCT and its staff.442

Yet it appears that over time, the modest refund responsibility of
the JCT served to complement its other duties. As noted, one of the
committee's functions was to investigate the operation and effects of
the federal tax system for Congress, including the BIR's administra-
tion of the law. Although the JCT had the ability to initiate ad hoc
investigations to accomplish this purpose, the steady flow of large re-
fund cases gave the committee a regular glimpse of how the tax laws
were operating in practice. Further, although constrained by time and
resources, the JCT and its staff nevertheless had the opportunity to
examine the BIR's administration of the law and make recommenda-
tions to change the substantive outcome of selected cases.443 In addi-
tion, the mere existence of review potentially provided a positive
"moral effect on any employees of the [BIR] who might allow refunds
on insufficient evidence or careless interpretation of the law."444

The other main function of the JCT was to aid the tax-writing com-
mittees in the formation of the law. Here again, the regular flow of
refund cases potentially allowed the JCT to see patterns in the law's
application that might be suggestive of possible legislative changes. 445

442 See 70 Cong. Rec. 1316 (1929) (statement of Rep. Joseph Byrns (D.-Tenn.)).
443 During certain periods, there were complaints within the JCT staff that its objections

were not being taken seriously by the Treasury. See Letter from Gaston Chesteen, Staff,
Joint Comm. on Internal Revenue Tax'n, to L.H. Parker, Chief of Staff, Joint Comm. on
Internal Revenue Tax'n (July 30, 1932); Letter from Gaston Chesteen, Staff, Joint Comm.
on Internal Revenue Tax'n, to L.H. Parker, Chief of Staff, Joint Comm. on Internal Reve-
nue Tax'n (Aug. 2, 1932); Letter from Gaston Chesteen, Staff, Joint Comm. on Internal
Revenue Tax'n, to L.H. Parker, Chief of Staff, Joint Comm. on Internal Revenue Tax'n
(Jan. 23, 1933), all in NARA-JCT, box #143 (G.D. Chesteen, 1930-35 file). In contrast, a
draft memorandum apparently prepared by JCT chief of staff Colin Stain in the late 1940's
states that "[i]n practice, the executive department has never paid a refund which was
disapproved by the committee." See Memorandum from Colin Stam, Chief of Staff, Joint
Comm. on Internal Revenue Tax'n, in NARA-JCT, box # 268.
444 Letter from L.H. Parker, Chief of Staff, Joint Comm. on Internal Revenue Tax'n, to

Sen. Andrieus Jones (D.-N.M.) (Dec. 19, 1927), in NARA-JCT, box #233 ("Refunds-
JCIRT" file).

445 See Letter from Gaston Chesteen, Staff, Joint Comm. on Internal Revenue Tax'n, to
Colin Stam, Chief of Staff, Joint Comm. on Internal Revenue Tax'n (Oct. 24, 1938), in
NARA-JCT, box #235 (Refunds file) (explaining how lessons from refund review could be
utilized by staff to help develop future revenue legislation).
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The peculiar factors causing Congress to fixate on refunds, how-
ever, produced an important oversight. While it was true that the
BTA provided independent review of certain BIR decisions prior to
the assessment of taxes, the only ones considered by the Board were
those unfavorable to taxpayers. BIR decisions inappropriately
favorable to taxpayers would not be appealed, and therefore would
never reach the Board or any other independent reviewer. Yet a tax-
payer-favorable decision not to assert a deficiency was directly analo-
gous to the possibly unjustified refunds that Congress was so
suspicious about. Indeed, such a decision was potentially more worri-
some than a refund; unlike a refund-which involved an affirmative
act that apparently had to be approved by several levels of agency
review-a decision not to assert a deficiency could conceivably have
begun and ended with the inaction of an initial auditor. If corruption
in the agency was, therefore, a legitimate worry, it was much more
likely to have occurred through failure to assert a deficiency. Never-
theless, perhaps because of the lack of visibility of such a decision,
Congress rarely saw the parallel between these two administrative de-
cisions. 446 Thus, other than through an investigation, there was no in-
dependent scrutiny given to possible unjustified leniency provided by
the agency, such as being insufficiently aggressive in challenging ques-
tionable tax return positions taken by taxpayers. From the standpoint
of both of the JCT's main duties, the absence of this review is an im-
portant omission. Unlike tax refunds, which sometimes involve the
application of law long since revised or repealed, the agency's treat-
ment of current taxpayer positions may be precisely the type of cut-
ting-edge issue of keen interest to Congress.

F. What Was the Congressional Purpose in Creating the JCT?

A final question is whether the JCT proposal, borne of a contro-
versy seemingly filled with political intrigue and backstabbing, might
itself have been a type of double-cross to achieve an ulterior objective.
Might it have been a trick played on Couzens and other rivals by the
Old Guard Republicans (dominant in 1926),447 perhaps to assist in de-

446 One exception was Senator James Wadsworth (R.-N.Y.), who noted the analogy be-
tween the authorization of refunds and the decision to collect taxes due the government.
See 68 Cong. Rec. 4670 (1927). One year earlier, in initiating the idea that would become
the JCT, Senator Andrieus Jones (D.-N.M.) had mentioned the general problem of tax-
payer-favorable settlements as one reason Congress needed an agency like the JCT. See
1926 Hearings, note 89, at 214 ("Wherever the taxes are settled to the satisfaction of the
taxpayer there is no means now of knowing the basic [sic] of any such settlement").

447 By early 1926, when the tax bill was being considered, President Coolidge had es-
caped being tainted by the Harding Administration scandals and won a smashing victory,
in both the popular and electoral vote, in the 1924 election. The election had increased
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feating the Norris full publicity amendment or securing adoption of
the percentage depletion allowance? Couzens apparently had become
quite attached to the JCT proposal-it has been described as his "per-
sonal monument" 448 -but might the intention of Congress' leaders
have been to hand him a monument of sand?

During Senate debate of the 1926 tax bill, Couzens was sufficiently
concerned about that possibility to seek out assurance from the lead-
ers of the Finance Committee about the proposed JCT. Not being a
member of the Finance Committee, he was ineligible to serve on the
JCT and therefore had to rely on others to carry out the committee's
purpose. In making an inquiry on the Senate floor, Couzens refer-
enced "intimations" that, because the leaders of the tax-writing com-
mittees had not been sympathetic to his investigation of the BIR, "we
may not expect [the JCT proposal] to be carried out in good faith. '449

Sen. Jones had seemed to anticipate a similar worry when he de-
scribed in the Finance Committee's 1926 hearing a structure for the
JCT that would prevent it from being "a whitewashing committee or
anything of that sort . . "450 In response to his query, Couzens re-
ceived the expected assurances from three prominent Finance Com-
mittee Republicans, including Chairman Smoot.451 But writing in
1926, Blakey indicated that he thought Couzens had genuine reasons
to be worried.452

Aside from his policy differences with the Old Guard, Couzens' in-
security may have stemmed from his irascible personality and uneven
relationships with some of the Senate's leaders, including Senators
Smoot and Watson (who would serve as Majority Leader of the Sen-
ate beginning in 1929453). According to his biographer, when Couzens

Republican majorities to 247-183 in the House and 56-39 in the Senate. The country had
recovered from its recession in 1921-1922 and was running budget surpluses (to pay down
some of its war debts) despite the tax reductions approved in 1921 and 1924. The influence
of the Progressives in Congress was on the wane, following Senator Robert La Follette's
(R.-Wisc.) lackluster performance in the 1924 presidential campaign and his death in 1925,
and Congressional Democrats were generally sympathetic to the Old Guard's tax policies.
See Burner, note 155, at 164-67; Ferrell, note 144, at 170 (1926 Act "marked the apogee of
Mellon's program"); Goldberg, note 155, at 64-65; Murray, note 139, at 130-46;
Schriftgiesser, note 144, at 151-52; Roy G. Blakey, The Revenue Act of 1926, 16 Am. Econ.
Rev. 401, 404-07 (1926) (outcome of 1926 Act was "well greased" and "never in doubt");
Rader, note 150, at 429; James H. Shideler, The Disintegration of the Progressive Party
Movement of 1924, 13 Historian 189, 199-201 (1951).

448 Barnard, note 138, at 166; see also Tucker, note 140, at 234.
449 67 Cong. Rec. 3524 (1926).
450 1926 Hearings, note 89, at 215; text accompanying note 334.
451 See 67 Cong. Rec. 3524 (1926) (statements of Sen. Reed Smoot (R.-Utah), Sen.

James Watson (R.-Ind.), and Sen. David Reed (R.-Pa.)).
452 See Blakey, note 447, at 424.
453 See Biographical Directory of the United States Congress, http://bioguide.congress.

gov/scripts/biodisplay.pl?index=W000203(last visited Mar. 27, 2013).
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first joined the Senate, he had deliberately insulted Watson. 454 The
various stages of his fight with Mellon had also led Couzens into al-
most continual conflict with Watson. Smoot's role in the Couzens-
Mellon dispute had been less visible, but he had not supported the
Couzens investigation and reportedly had kept Couzens off of the Fi-
nance Committee in 1925 because of his fight with Mellon.455

As illustrated by the feud and his insult of Watson, Couzens also
had a history of acting impulsively and personalizing his policy dis-
agreements with others.456 During the 1926 Act debate, Couzens re-
peatedly clashed in a personal way with Smoot and other Senators. 457

Indeed, in what would seem to be a remarkably impolitic act, just mo-
ments after receiving Smoot's assurance about the JCT proposal,
Couzens charged on the Senate floor that Smoot had "tricked" him on
a procedural matter, and Couzens vowed never to fall for the ploy
again.458 According to Blakey, the charge and rebuttal produced
"great excitement" in the Senate chamber, and it was reported by the
major newspapers. 459 The ultimate trick, of course, would be to offer
up a sham provision in exchange for a person's vote or other
concession.

There is little reason to doubt the House's serious interest in the
JCT proposal. As previously noted, the Ways and Means Commit-
tee's proposed simplification commission arose in part because of the
Couzens report and the Committee's agreement with the Senate pro-
posal followed a meeting with Couzens. 460 Furthermore, in a subse-
quent interview, Ways and Means Committee Chairman Green (R.-
Iowa) indicated that the problems at the BIR during Mellon's time at
the Treasury were well known.461 Thus, Green and his committee may
well have appreciated the need for an organization such as the JCT.

Moreover, although he was not a Progressive, Green was hardly an
Administration loyalist. Among other things, he led the House's suc-

454 Barnard, note 138, at 144. In his memoirs, Sen. Watson described various personal
attacks made by Couzens on the Senate floor and characterized him as "a peculiar man...
irritable and irascible .... " James E. Watson, As I Knew Them 273 (1936).

455 Tucker, note 140, at 235.
456 See Barnard, note 138, at 118-19, 147-48, 156-57.
457 See 67 Cong. Rec. 3102-03 (1926) (statements of Sen. James Couzens and Sen. Reed

Smoot (R.-Utah)); id. at 3147 (statements of Sen. James Couzens and Sen. Byron ("Pat")
Harrison (D.-Miss.)); id, at 3297-98 (statements of Sen. James Couzens and Sen. Reed
Smoot); id. at 3526 (statements of Sen. James Couzens and Sen. Reed Smoot); id. at 3769-
71.

458 See id. at 3526.
459 See Blakey & Blakey, note 27, at 266; Tax Publicity Dies by Senate's Action; Repeal

Is Accepted, N.Y. Times, Feb. 9, 1926, at 1; Albert W. Fox, Norris Amendment for Tax
Publicity Is Defeated, 49-32, Wash. Post, Feb. 9, 1926, at 1.

460 See text accompanying note 401.
461 See Blakey & Blakey, note 27, at 266 n.44.
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cessful effort in 1924 and 1926 to block Mellon's attempt to repeal the
estate tax and opposed the sharp surtax rate cuts sought by Mellon.462

His nomination for a judgeship on the U.S. Court of Claims in early
1928-an appointment he accepted-was reportedly an effort by the
Administration to remove him from Congress before it renewed its
effort later that year to repeal the estate tax (which again failed). 463

Thus, Green seems like an unlikely candidate to have gone along with
the JCT proposal and to have agreed to serve as the committee's first
chairman if it was not intended as a serious initiative.

More generally, the JCT legislation stood to provide important ben-
efits to Congress. Stated baldly, it gave them taxpayer-funded assis-
tance to do the work-legislate and exercise oversight-that they had
been elected to do. This was the immediate reaction of the Finance
Committee members when Sen. Jones first described his idea; they
saw the proposal as providing help to themselves and only wondered
how they could get the necessary funding.464 As suggested by
Brownlee, the JCT also promised to help the tax-writers exercise their
newfound power (created by the high tax rates) to grant exceptions to
special interests.465 Although Finance Committee Chairman Smoot
did not serve as either the chair or vice-chair of the first JCT, he ap-
parently fought hard for the top position, providing further evidence
that the JCT was viewed as a serious proposal.466

In short, the notion of a "sham" committee intended by Congress'
leaders seems pretty far-fetched. A slightly different understanding of
their intentions that may be closer to the mark-and that still might
have given Couzens some pause-is to recognize that a straight termi-
nation of the Couzens investigation without any follow-up whatsoever
might have engendered some political opposition. What the JCT pro-
posal enabled Congress' leaders to do was to "continue" the Couzens

462 See Blakey, note 147, at 479; Cannadine, note 142, at 315; Murnane, note 149, at 831-
33; Rader, note 150, at 429-30. Green defended his support for tax rates higher than those
urged by Mellon in W.R. Green, Federal Tax Legislation: Congressman Green Replies to
Dr. Adams, 9 Bull. Nat'l Tax Ass'n 167, 168 (1924).

463 See Roy G. Blakey, The Revenue Act of 1928, 18 Am. Econ. Rev. 429, 434-40 (1928);
see also Ratner, note 34, at 428-33. Couzens reportedly was offered, and declined, the
Ambassadorship to the Court of St. James in 1924 when his investigative committee was
just getting started. See Barnard, note 138, at 162; Ferrell, note 144, at 172.

464 See 1926 Hearings, note 89, at 221-22.
465 See Brownlee, note 20, at 75-76; cf. Waltman, note 23, at 63, 96 (higher tax rates

brought out increased lobbying).
466 According to Senator McKellar (D.-Tenn.), Smoot quarreled with Green about being

the chair for "six or eight months" before Green was elected. See 68 Cong. Rec. 4669
(1927). The vice-chair of the first JCT was Representative Willis Hawley (R.-Ore.), the
most senior Republican on Ways and Means after Green. See Press Release, Joint Comm.
on Internal Revenue Tax'n 2 (Apr. 25, 1927), in NARA-JCT, box #273 (Press Statements
file).
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investigation, but with a committee and staff under their control.467

This would allow them to garner the bulk of the legislative assistance
provided by the staff and, importantly, to determine the circumstances
under which the investigative resources provided by the staff would be
exercised against the executive branch. The Mellon Treasury and
BIR, thus, could gain some assurance that their period of harassment
from Congress was probably at an end.

Mellon strongly opposed the Couzens investigation, but he was ap-
parently accepting of a meaningful organization within Congress once
the JCT was authorized. In addition to the difference in the control of
the investigating body, he might have understood that unlike the one-
time intrusion of the Couzens inquiry, the permanent JCT stood to
provide Treasury and the BIR with another line of communication
with Congress that might prove useful in the future. In July, 1926,
Mellon wrote to Chairman Green, who was in the process of organiz-
ing the JCT and selecting its first staff:

I am particularly interested in seeing that the experts who
are called in to assist your Joint Committee on Taxation are
constructive and not destructive. The Treasury has suffered
enough through the Couzens' Committee investigation, the
details of which were handled by Mr. Manson, to convince
me that the administration of the [BIR] can be seriously hurt
by the wrong type of investigation. I have no names to sug-
gest for an expert to conduct this investigation for your Com-
mittee, but if we could get someone of the same constructive
type of mind as Professor Adams, or Professor Adams him-
self, I think both you and I would feel satisfied that the work
would be properly done and would be helpful .... 468

Mellon's suggestion of a staff person like Adams, or Adams himself,
may have been somewhat self-serving since Adams had previously
worked within the Treasury for many years and was quite familiar
with its operations. At the same time, Adams was a well-respected
professional who could be expected to provide independent judg-
ments. Thus, the suggestion of Adams reflected Mellon's expectation
that the JCT would serve a real legislative purpose in the future.

467 See Stanley S. Surrey, The Congress and the Tax Lobbyist-How Special Tax Provi-
sions Get Enacted, 70 Harv. L. Rev. 1145, 1170 (1957) (claiming that JCT was created to
sidetrack the Couzens Committee, "whose continuing activities were not viewed favorably
by some senior congressmen").

468 Letter from Andrew Mellon, Sec'y, Treasury Dep't, to Rep. William Green (R-Iowa)
(July 10, 1926), in NARA-Treasury, box #198 (Joint Committee on Internal Revenue Taxa-
tion, 1926-32 file).
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Green ended up complying with Mellon's suggestion only in part.
Adams did not serve on the JCT staff but was invited to be (and
served as) a member of the first JCT advisory group in 1927.469 The
initial staff was divided into a "simplification division" (headed by
Charles Hamel, who had previously been the first chairman of the
BTA) and an "investigations division" (headed by L.H. Parker) to re-
flect the two main purposes of the organization envisioned by Con-
gress.470 When the two divisions were combined in 1929, the first
chief of the entire staff was Parker, who had previously served as a
mining engineer for both the BIR and the Couzens investigation.471

The staff apparently made a positive impression from the beginning.
About a year after the JCT was formed, Mellon wrote President Coo-
lidge about the JCT and commented favorably on the Treasury's inter-
action with the new organization.472

VII. CONCLUSION

During the initial years of the modern income tax, Congress added
provisions, including an excess-profits tax and allowances for deple-
tion and war-related losses, which proved to be tremendously difficult
for the BIR to administer. This Article has shown that those deci-
sions, combined with a policy disagreement between Treasury Secre-
tary Andrew Mellon and Senator James Couzens that exploded into a
public and very personal feud, helped lead to the creation of the U.S.
Congress' Joint Committee on Taxation and its staff in 1926.

The details of the feud raised at least three intriguing questions:
Did Mellon improperly snoop at Couzens' tax records to gain an ad-
vantage in their policy dispute? Did Couzens in turn instigate a BIR
investigation largely to gain access to tax records important to Mel-
lon? Did Mellon then retaliate and try to end the investigation by
bringing a sizable tax action against Couzens? This Article has raised
doubts about the consensus view that has long favored Couzens' ver-
sion of these events. The Article also has shown, however, that re-

469 See Joint Committee Press Release, note 466, at 2.
470 See id; see also Dubroff, note 109, at 84 (explaining that Hamel resigned from the

BTA because of health reasons and inadequate compensation).
471 Sen. Watson (R.-Ind.) originally forwarded Parker's name to Chairman Green in

1926. See Letter from L.H. Parker to Senator James Watson (July 2, 1926); Letter from
Senator James Watson to Cong. William Green (JCT Chair) (July 6, 1926); Letter from
Rep. Willis Hawley (R.-Ore.) (JCT Chair) to L.H. Parker (June 14, 1929), all in NARA-
JCT, box #258 (Personnel-Parker file).

472 See Letter from Andrew Mellon, Sec'y, Treasury Dep't, to President Calvin Coolidge
(Dec. 3,1927), in NARA-Treasury, box #244 (Internal Revenue Bureau, 1926-27 file) ); cf.
Blakey & Blakey, note 403, at 274 (describing Parker's "inestimable value" in contributing
to the building of the income tax during his tenure as Chief of Staff of the JCT).
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gardless of what actually transpired, the widespread perception of
abusive behavior by the Treasury Department was critical in the deci-
sion to create the JCT and establish a staff with certain unique respon-
sibilities that have continued to this day. Among other things, the
staff's exclusive focus on tax, direct involvement in the formation of
the law, nonpartisan service to both the House and Senate, responsi-
bility to review all large tax refunds, and access to otherwise confiden-
tial tax return information, can be shown to have roots in the events
surrounding the Couzens-Mellon saga. Finally, the Article has de-
scribed how the controversy became entangled with two of the most
contentious tax issues of the day-the publicity of tax return informa-
tion and the depletion allowance for natural resource production-
and played a role in changing the law in both areas.
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