CHAPTER ONE

THE FORMALIST TRAP:

TEXT AND TRADITION IN THE INTERPRETATION OF CONSTITUTIONAL
PROPERTY CLAUSES

Property occupies an uneasy position in the congtdlation of the congtitutiond interests of
democratic societies throughout the world. Condtitutiond politica rights such as free speech and
freedom of association are rdlatively (though not universaly*) uncontroversid, but no such certainty
exists about economic rights, notably the right to private property. The lack of anything closeto a
global consensus about property as a congtitutional right has become apparent in recent years as new
democracies have written new congtitutions and some established democracies have revised exigting

ones.

To be sure, the condtitutions of most democracies throughout the world do contain property
clauses, but severd advanced democracies with written congtitutions or a charter of rights do not.
India, whose origina post-colonia congtitution expresdy protected property, entirely expunged a

property clause from its condtitution after several years experience.? Post-apartheid South Africa's

'Free speech and freedom of association are by no means, however, totally exempt from
controversy. For example, in debates over human rights in Asian societies like Chinaand Singapore,
the tatus of these interests as congtitutiond rights has been one of the mgor issues. See Joanne R.
Bauer and Daniel Bell, eds,, The East Asian Challenge for Human Rights (Cambridge, 1999).

2] discuss the Indian story more fully later in this Chapter. See text accompanying notes 156-
202 infra.



condtitution contains a property clause, but the decision to include it came only after an extended and
heated debate.® In Singapore, a country with a strong commitment to free markets, the rights to own
property and to receive fair compensation for state expropriations were deliberately omitted from the
post-independence condtitution.* The same s true of New Zedand and Canada, two countries that
have no written congtitution but do have awritten bill of rights that entrenchesindividua rights. Property
was deliberately omitted from New Zedland's Bill of Rightsin 1990° and from Canada' s Charter of
Rightsin 1982.° Underscoring the point, property nowhere appears in Franz Wieacker’'s “basic

inventory” of rights accepted by “most western countries’as of 1989."

Why isthere hesitation to include property as a condtitutiond right? From an American
perspective, it might seem naturd to include property in the scheme of congtitutionaly-protected
interests of any nation that is committed to a private property/free market sysem. Private law in dl

market-based societies takes private property rights serioudy, at least as serioudy asisfeasble, given

3See Chapter Four infra.

“See Kevin Y L. Tan, Economic Development, Lega Reform, and Rights in Singapore and
Tawan, in The East Asian Challenge for Human Rights, pp. 264, 268.

°See Andre van der Walt, The Congtitutional Property Clause: Striking a Balance between
Guarantee and Limitation, in Janet McLean ed., Property and the Constitution (Oxford, 1999), p.
113. On New Zedand's practice of compensated expropriations for public purpose, see Michagl
Taggart, Expropriation, Public Purpose, and the Condtitution, in Christopher Forsyth and Ivan Ware
eds., The Golden Metwand and the Crooked Cord: Essays on Public Law in Honour of Sr
William Wade (Oxford, 1998), pp. 91, 107-108.

®| discuss Canada s rejection of a property clause more fully later in this Chapter. See text
accompanying notes 88-151 infra.

"Franz Wieacker, Foundations of European Lega Culture, American Journal of
Comparative Law 37 (1989): 1, 29.



the complications that rapidly increasing complexity both in the economies and societies of advanced
countries create for their private-law regime. But private law can only do so much by way of protecting
private property. A property-rights advocate might suppose that in countries that respect private
property rights congtitutiona protection would be alogica complement to private law’ s protection of
individua property interests. Why, then, isthere any controversy about the inclusion of acdause
expresdy protecting private property in the congtitutions of countries with free market/privete property

economic systems?

At least part of the answer, as | will argue this chapter, isthat both sides of the debate over
property as a conditutiond right are victims of what | will cal “the formaist trgp.” In the context of the
property-clauseissue? the formdist trgp is the assumption or claim that without congtitutional
protection, property rights are unlikely to enjoy the degree of security and stability that is necessary for
aproperly-functioning liberal democracy as well asfor an efficient free-market economy, or at least thet
thereisa subgtantid risk that they will not do so. Stated differently, the claim, which frequently is left
implicit in arguments about condtitutiondizing property, isthet the degree of legd protection that extant
property holdings within a society enjoy is strongly affected by the existence or absence of a property
clause in that country’s condtitution. Hence, in aliberal democracy whose written congtitution expressy
guards against uncompensated state expropriations, extant property holdings are likely, by virtue of

that formal constitutional guarantee, to enjoy a high degree of security and stability. And, because

8There is absolutely nothing unique to the property dlauseissuein thisregard. The formalist
trap bedevils dl of condtitutiona law, indeed al written law. For agood response to the formalist trap
in the congtitutiond setting generdly, see David A. Strauss, The Role of a Bill of Rights, University of
Chicago Law Review 59 (1992): 539.



of the materialy higher degree of security of individua holdings, such democracies are likely to enjoy a
comparatively greater degree of economic development and more robugt citizenship. Conversdly, ina
democracy that has not made property a congtitutiona or entrenched right property holdings are likely

to be ungtable or insecure. Concomitantly, such asociety isless apt to be one characterized by a

robudt civic life.

To be clear about the formalist trap, no one, at least asfar as| am aware, asserts that
congdtitutional status is either a necessary or asufficient condition for stable and secure legdl property
rights. Thedam iswesker than that, but it istill strong. It isusudly framed as a probabiligic dam,
but occasondly the claim is stated in even bolder terms. Cass Sungtein, for example, in discussing
incluson of aconditutiona property clause like the American takings clause in new congtitutions, gives

an especidly clear example of ardatively strong verson of the core formaig-trgp clam. He States.

A provison of thisgenera sort is indispensable on both economic and democratic grounds.
Without such aprovison, thereisnot, in fact or in law, afully functioning system of private
property.®

Elsawhere Sungtein states;

The right to condtitutional protection of private property has a strong democratic judtification: If
peopl€ s holdings are subject to ongoing governmentd adjustment, people cannot have the
security and independence that the status of citizenship requires. . . . Theright to private
property helps to ensure deliberative democracy itsdlf.X°

Cass R. Sunstein, On Property and Constitutionalism, Cardozo Law Review 14 (1993): 907,
923.

Cass R. Sunstein, Designing Democracy: What Constitutions Do (New Y ork, 2001), p.
223.
Commentators have called for explicit congtitutiona protection of property in Irag’'s new



In recent years the formalist trap has been most conspicuous perhaps in apolitica and legd
agenda pursued by mgjor internationa lending indtitutions* Commentators have referred to this
agenda using various labds, including the “ new law-and-devel opment movement,” “globalization
theory,”*? or “rule-of-law orthodoxy.” Since my focus is on the condtitutional dimension of this agenda,
I will primarily use Stephen Gill’sterm, “the new condtitutionalism.”*® The new congtitutiondism is, as

one of its critic explains, “the palitica project of atempting to make transnationd liberdism, and if

condtitution. These commentators typicaly base their call on the argument that a property clauseis
necessary for both economic and democratic development in Irag. See Richard W. Rahn, Saving Iraq
... From the U.N., Washington Times, Sept. 17, 2003, p. A18; George Médllon, In Iragi Oil, Readers
Say | Didn’t go Far Enough, The Wall Street Journal, Apr. 22, 2003, p. A29.

"The same agendais dso evident in most bilaterd investment tregties (BITS) between major
investing countries, epecialy the United States, and borrowing nations.

12See Randall Peerenboom, China’s Long March Toward Rule of Law (Cambridge, 2002),
p. 453. The origind law-and-devel opment movement occurred during the 1950s and 60s, when
policymakers sought to implement Max Weber' s thesis about the relationship capitdism, rationdity, and
rule of law in developing countries. Their attempts to use law to produce economic devel opment
suffered serious setbacks. Seeid., pp. 451-52. The new law-and-devel opment movement focuses
primarily on the relaionship between law and economic, rather than political development, dthough it
by no meansignores paliticd liberdization. It shareswith the origind movement a commitment to the
idea of indtitutions, especidly legd inditutions, matter greetly in the economic development of nations.
One of its centrd tenetsisthat clear and secure property rights are vitadly important, perhaps even
necessary, to the process of economic growth. 1d., p. 452. The new law-and-development
movement’ s claims about the relationship between clear property rights and economic development has
certainly not escaped criticisms. See, eg., Carol A.G. Jones, Capitalism, Globalization and Rule of
Law: An Alternative Legd Trgectory of Legd Changein China, Social & Legal Sudies 3 (1994):
195 (arguing that China s rapid economic growth, despite the albosence of clear property rights,
illustrates that in some societies there are subgtitutes for clear property rights that provide the degree of
stability and predictability necessary to attract investment).

B3gphen Gill, Globdization, Market Civilization, and Disciplinary Neoliberdism, Millenium:
Journal of International Sudies 24 (1995): 399.



possible libera democratic capitalism, the sole modd for future development.”*# It is the neo-libera
project spearheaded by large internationd financia organizations like the World Bank and the IMF. As
conditions for lending money to new democracies, these indtitutions have imposed a set of background
legdl, requirements, both on the private law as well as condtitutiona sSde, that are designed to secure
investor property rights by limiting the sovereignty of loca mgjoritarian politics™® The requirements,
among the most important of which isastrongly phrased congtitutiond property clause, conditute a
nearly uniform blueprint. The approach is one of standardization, where one-sizefits-dl.* Little or no

account is taken of difference in socid, economic, or culturd differences among borrowing nations.

The required or recommended legd ingtitutions and practices have severa purposes. Among

¥ d., p. 412.

15See David Schneiderman, Investment Rules and the New Condtitutionalism, Law & Society
Review 25 (2000): 757.

The new condtitutionalism has older roots. Its direct lineage traces back to the work of political
economigts like James Buchanan, who argued explicitly and consstently for the necessity of
condtitutional protection to prevent mgoritarian interventions in the market. He states, for example,
“Until and unless constitutional congraints are placed upon the authority of legidative mgoritiesto
intervene in the workings of the economy, there will be no means of forestalling the continuing need for
economic ‘reform,” defined as the dismantling of prior interventions.” James M. Buchanan, The
Economics and Ethics of Constitutional Order (Ann Arbor, M1, 1991), p. 104 (emphasisin
origind). Although he does not call for congtitutiond property clauses by name, that is doubtless what
he envisons. Property clauses are ordinarily thought to be the central condtitutiona device for
controlling mgoritarian interventions in market economies.

The private-law aspect of the rule-of-law orthodoxy’ s program of standardization has been
critiqued by various commentators. See, e.g., Katerina Pistor, The Standardization of Law and Its
Effects on Developing Countries, G-24 Discussion Paper Series, No. 4, June 2000, U.N. Conference
on Trade and Development, Harvard Center for International Development. Standardization of public
law, including congtitutiona law, has received less atention. See, eg., Schneiderman, Investment Rules
and the New Condtitutionalism; Ran Hirschl, The Palitica Origins of the New Condtitutionaism,
Indiana Journal of Global Legal Studies 11 (2004): 71.
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the most important of these purposesis providing security for the property rights of foreign investors by
congtitutionaly immunizing their holdings from domestic redistributive policies!” Both internationa
inditutions like the World Bank and individual lender nations from the West consder condtitutional
provisions protecting property necessary to prevent democrati zation of property and redistribution of
state assets.!® Lacking such property protection, they believe, the foreign investment that is necessary

for economic development simply will not occur.*®

Advocates of strong property rights do not hold a monopoly on the formdist trap. Ironicaly,
the same assumption underlies both of the two sets of opposing arguments that repestedly appear in
lega and policy discussions about property’s status in the congtitutions of liberal democracies. Just as
commentators like Professor Sungtein and participants in the neo-libera economic order lapse into the
formalist trap in arguing for the need for condtitutiona protection of property, so dso politica
progressives have fdlen victim to the same mistaken assumption. Progressives generdly provide two

reasons for opposing congtitution protection of property.?® Firg, they argue that making property

17See Schneiderman, Investment Rules and the New Contitutionalism, supra; Hirschl, The
Palitical Origins of the New Conditutionaism, supra.

183ee David Schneiderman, Congtitutional Approaches to Privatization: An Inguiry into the
Magnitude of Neo-liberd Condtitutionalism, Law and Contemporary Problems 63 (2000): 83 (giving
examples from Latin America of how the new (neo-liberd) condtitutionalism has disciplined domegtic
condtitutiond rules).

19See Schneiderman, Investment Rules and the New Congtitutionaism, supra.

“For aparticularly clear expression of the progressive arguments againgt congtitutiondizing
property, see Jennifer Nedelsky, Should Property Be Condtitutionaized?. A Relaiond and
Comparative Approach, in Property on the Threshold of the 21% Century, G.E. van Maanen and
A.J. van der Wadlt eds. (Antwerp, 1996), p. 417. See dso David Schneiderman, Comparative
Condtitutiond Law in an Age of Economic Globdization, in Vicki C. Jackson and Mark Tushnet eds,



rights a matter of congtitutiona protection frustrates the redization of ajust society. Socid justice
requires afair digtribution of holdings, and congtitutiona property clauses make collective adjustments
of property holdings much more difficult than they would be if property rights were left subject to
mgoritarian control. Second, they argue that by removing the question of whether the extant distribution
of property holdingsisfair from the agenda of ordinary democratic politics, the progressives argument
goes, condtitutiona property clauses create an unacceptable (and ironic) risk that many citizens will lack

the materid wherewithd to practice democrdtic citizenship.

In this chapter, | argue that, contrary to both the new congtitutionalism’s brief for condtitutiona
property clauses and its progressive critics, condtitutional protection of property is far from being
“indispensable,” as Sungtein puts it,** for either economic or democratic well-being. No legd text,
condtitutional or otherwise, has that much effect. What proponents of the new condtitutionalism and its
critics have both overlooked is the effect of background non-congtitutiona legal and paliticd traditions
and culture on the status of property rightsin new democracies. These background traditions and
culture have a path-dependent effect that undermines the case for any standard approach to the
questions of whether and how to condtitutionalize property. In deciding whether and how to
congtitutionaize property, policy-makers need to pay serious attention to a variety of contextua factors.

These indude the following: the method of formd conditutional amendment, the relationship between

Defining the Field of Comparative Constitutional Law (Westport, CT, 2002), pp. 237, 241; Aeya
Gross, The Politics of Rightsin Isragli Condtitutiond Law, Israel Sudies 3 (1997): 80, 98; Ran
Hirschl, The Political Origins of Judicid Empowerment through Condtitutiondization: Lessons from Four
Condtitutiona Revolutions, Law & Social Inquiry 25 (2000): 91.

?1See note 9 supra



the judiciary and the legidature; the nature of judicid review in the loca country and locd attitudes
towardsiit; the status of property under local private law traditions and culture;? the legdl sysem’s
jurisprudentia tendencies; and, findly, how politicized the generd subject of property rightsis within the
local society. None of these factors will be given any weight if policy-makers succumb to the formdist
trap.

To be clear aout my thesis, | do not say that property clauses are irrdlevant or otiose.  Text
matters, as Chapters Three and Four, discussing the German and South African property clauses, will
show. Thetext of the property clauses of both of those countries' congtitutions has made certain
interpretations easier, especialy with respect to issues relating to the social-obligation aspect of
condtitutiona property. In South Africa, for example, the explicit socid-welfare commitments of the
property clause and cognate provisions of the congtitution have made a sgnificant difference in how
housing rights cases are handled in the Congtitutional Court. Conversaly, the absence of specific textud
locutions makes particular interpretations more difficult. As | will later discuss, the absence of atextud
reference to a socid obligation of ownership in the American takings clause has made interpretations
like those made by the condtitutiona courtsin Germany and South Africamore difficult, though not

impossible, as Chapter Five will discuss.

At the same time and just asimportant, text done is not outcome-determinative. The formaist
thessignores or underestimates the importance of the other factor that figuresin the interpretive

process. background (non-congtitutional) legal and politica traditions and culture.  Tradition and

22The experience of South Africais especiadly revealing on the importance of thistopic. See
Chapter Four infra.
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culture dso matter agreat ded in the interpretive process. The experiences with interpretation of the
condtitutiona property clauses of both Germany and South Africa demonstrate how traditions and
culture have influenced the Condtitutional Courtsin those countries.  In South Africa, for example, the
private-law tradition of property threatens to undermine the transformative purpose of the property

clause and related provisions of the 1996 condtitution.

By the same token, background tradition and culture strongly influence constitutional
interpretation, but they do not dictate how alegd community of interpreters will react to anew
condtitutiona provison. The effect of a condtitutional property clause may vary over time, as traditions
and cultures change. No condtitutiona provision, including a property clause, is atrue precommitment
device. Condtitutions can be amended, not only explicitly but also implicitly through the process of
interpretation.?® All that the decision to include a property dausein acondtitution sgndsisthe
existence of a palitical consensusin favor of (rdatively) strong property rights, at this moment in time.

It is not a guarantee for the future.

My emphasis on the role of background traditions and culture raises one argument thet is
sometimes made in support of incluson of acongtitutiona property clause in the new condtitution of a
nation. The argument is that where the new congtitution is thet of anation that lacks ahistorica legdl
culture or tradition of secure property rights, thereis specia reason to adopt a congtitutiona property
clause in order to promote the trangition to arights-respecting legd environment. Such a provision, that

is, will serve asacatays for creating anew lega culture. For example, a condtitutiona property

ZCf. Bruce Ackerman, We, the People: Foundations (Cambridge, MA, 1991).
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provison might be aplace to sart in developing anew legd culture that is committed to those liberd
vaues that are commonly associated these days with the labd “rule-of-law order,” that is, the values of

economic liberdiam.

Thisargument has congderable force. Still, it isworth consdering in any given case whether
condtitutionalizing property is the best way to begin creating anew legd culture, one oriented by
economic and politica liberdism. Especidly in a society with ahigtory of economic injustice, a
condtitutional property clause may be extremely controversa. A property clause may ultimatdy be
adopted but only at a cost of substantia political capital. There may be better places to start changing
the background legd culture and traditions than property clause, such asthe particular characteristics of

legd inditutions like courts.

It isdso possible that a congtitutiond property clause may serve as a catdys for legd, politicd,
and socid transformation in a progressive direction. Perhaps the best current example is South Africa,
where some of the proponents of the new congtitution’s property clause argued that a carefully-
constructed property clause, far from having the laissez-faire effects that some opponents claimed,
would be a catalyst for land reform, tenure reform, and land redtitution.?* Aswe will seein Chapter
Four, the most important question in South African congtitutiona law today is whether the new property

clause will have that effect.

Findly, condtitutiond provisions have symboalic and expressve vadue. A transforming society

24Andre van der Walt has been the most forceful advocate of thisview. See, e.g., Andre van
Wat, The Condtitutional Property Clause: Striking a Baance between Guarantee and Limitation, in
Janet McLean, ed., Property and the Constitution (Oxford, 1999), p. 109.
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may wish to include a property clause in its new congtitution smply for the purpose of expressng
particular politica or mora vaues, regardiess of uncertainty about the instrumenta effect of the clause.
At the same time, however, the expressive vaue of a property clause may be negated or undermined
by the government’ s use of the clause for propaganda purpose. Higtory isfilled with stories of dictators
who have used formd condtitutiona rights provisions as propaganda to counter criticisms of their
regimes®

My claim does not deny ether of these arguments. | argue only that the indrumenta effects,
both politica and economic, that a property clause ultimately hasturns at least as much, if not more, on
the two interpretive factors | briefly stated in the Introduction, namely, the country’ s background
politico-legd traditions and culture (i.e., the path-dependency argument) and the legd indtitutiona
context within which congtitutions and the courts interpreting them operate.

| argue that a comparative look at the experiences of other nations with and without
condtitutiond property clauses suggests that what mattersisless whether or not a congtitutiona

property exists than how it isinterpreted.®® | agree with the South African legd scholar Andre ven der

%Zimbabwe is a recent example. Despite the existence of a condtitutiona provision requiring
compensation for government expropriations of property (Congtitution of Zimbabwe 1980, § 11), in
recent years President Robert Mugabe' s regime has routingly forced white land owners off their land
with no payment of compensation whatsoever. The condtitutiona provison has played virtudly no role
in this process of forced removas. It will be interesting to see what effect, including propaganda effect,
China s new congtitutiond property clause has in future government expropriations of land. Experience
with other provisions of China's condtitution indicates that the condtitution is generdly subordinate to
party ideology. See Chris Buckley, China Approves Amendments on Property and Human Rights,
New York Times, Mar. 15, 2004, p. A12.

%8| do not wish to imply that the property right is unique in this respect. My critique could
equally be made of every other condtitutiona right. Indeed, others have made just that more generd
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Wat, who dtates, “[T]he problem is not the condtitutional entrenchment of property, but the model of
condtitutiona review in terms of which the property clause isinterpreted and applied.””” More
concretdly, the thesis here isthat the crucia factor affecting economic growth and democratic
redistribution of wedth isthe rdlevant country’ s background non-congtitutiona lega and political culture
(including its history). In a country whose background political-lega culture repects private property
rights, condtitutiona protection of property is not essential for economic development. Conversdy, ina
country whose background political-legd culture makes individua property holdings highly vulnerable
to democratic adjusments, a congtitutiona property clause will have little effect by way of ressting

legidative action.

This chapter begins with a brief description of the two main objections to congtitutional property
that have been made during the course of debates over condtitution-making around the world. Inthe
next section | critically evaluate these objections, concluding that while they cannot be dismissed out of
hand they are nevertheless overgtated. | then discuss the experience with congtitutiona property in
Canada, which ultimately rejected condtitutiondizing property. The Canadian experience illustrates not
only the fears that make the issue of condtitutionaizing property so paliticaly contentious but also why,
contrary to the neo-liberal argument forma congtitutional protection sometimes not a necessary

condition for aregime of stable and secure property rights.  Despite the absence of aformal text

point. See, eg., David A. Strauss, The Role of aBill of Rights, University of Chicago Law Review
59 (1992): 539. My am hereisto apply the Redlis critique to the property right in hopes of shedding
alittle light on the continuing controversy about congtitutiond property around the world.

Z'van der Walt, Striking a Balance Between Guarantee and Limitation, p. 128.
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recognizing the right of property as an entrenched right, property rightsin Canada enjoy a high degree

of security and stability primarily because of abackground tradition of strong property rights in Canada.

Next, | examine the case of India, a country which once had but later repudiated a regime of
Super-Property. India’s experience with congtitutiona property illustrates how interpretation and the
inditutiona setting within which the process of interpretation takes place iswhet is decisvein
determining what effect a condtitutiond property clause has.  In the find section | explain the path-

dependent role played by background history and political-legd culture in the interpretation process.

Asto both sdes of the debate over condtitutiondizing property, my view can be summarized by
the Scottish verdict “Not Proven.” While | remain agnostic on the basic question, however, | am clear

infirmly rgecting dl versons of the formaist trap.
I. Two Objectionsto Constitutional Property

In the debates that have occurred around the world over whether to include or retain a
congtitutiona property clause two concerns have repeatedly been expressed. Opponents argue that
congtitutionalizing property is undemocretic insofar as it removes questions about property, how it is
used and how it is digtributed, from the realm of ordinary democratic politics. Their second objection is
closdly related to the first. Granting property congtitutiond protection, they contend, exacerbates the
inequdity in the digtribution of wedlth within society. In this section | will summarize the basic
arguments made dong these two lines. Throughout the summary I'll use the experiences of

condtitutiond property clausesin the United States and Indiato illustrate the arguments. | choose these
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two because critics of congtitutiona protection?® routinely point to them as examples of what iswrong

with aregime of congtitutiona protection of property.
A. Constitutionalizing Property Is Undemocratic

The first basic concern with property as a congtitutiond right is that such aright shrinksthe
scope of democratic deliberation. By that | mean, protecting property rights not just as ordinary legd
rights but as an extraordinary right—a congtitutiona right—exactly means that the right is beyond change,
modification, or ending through ordinary political processes. The effect of property as a condtitutiona
right, then, is that the many important political issues associated with property are removed from public
debate and control.

The concern about the relationship between property and democracy isan old one. AsC.B.
Macpherson observed, “[N]othing has given more trouble in libera-democratic theory than the liberd
property right.”*® The dilemma, as political theorists from Mill to Marx have conceived it, is Smply
this. government can have democracy, understood as a system of sdf-management, or it can have

protection of property, but not both. Choosing property creates amonopoly of political power by the

28Some of the main scholars arguing againgt a congtitutiona right of property are Frank
Micheman, Jennifer Nedelsky, Michadl Chaskalson. See, e.g., Frank I. Michelman, Socio-Political
Functions of Condtitutiond Protection for Private Property Holdings (In Liberd Thought), in van
Maanen & van der Walt eds., Property on the Threshold of the 21% Century, p. 433; Nedelsky,
Should Property Be Congtitutionalized?; Michael Chaskason, The Problem with Property: Thoughts on
the Condtitutional Protection of Property in the United States and the Commonwealth, South African
Journal on Human Rights9 (1993): 388.

#See, e.g., Michag Chaskason, The Problem with Property, pp. 389-408.

30C.B. MacPherson, Libera-Democracy and Property, in C.B. MacPherson ed., Property:
Mainstream and Critical Positions (Toronto, 1978), p. 199.
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propertied, denying the very defusion of power that democracy requires.! Some critics, usudly
those on the extreme Left, flatly assert that democracy and private property are totaly irreconcilable.®
Most politica progressives, however, believe that reconciliation is possible, but only if property rights

are closdly circumscribed.

In congtitutional democracies, those on the Left often believe that the problem of reconciling
property rights with democracy requires the property rights not be given condtitutiona status.®® Indeed,
probably the most common objection to making the right of property a matter of congtitutiona
protection is that such an action closes the door on the project of reconciling private property with

democracy. Property wins, democracy loses.

Property as a condtitutiona right poses core questions about democracy, about how
government can and should function in a democracy, critics of congtitutional property argue. Making
property a congtitutionally protected right means that the core disputes about property, especialy how
it isdistributed and how its use is regulated, are substantialy removed from popular control through the
normal processes of democratic palitics. True, condtitutiond rights, including those designated as
fundamenta condtitutiond rights, are not totaly immune from politica control. Congtitutiond rights can

be regulated, but government is not free to regulate them however it may wish. Congtitutiondizing

31See Alan Ryan, Property and Political Theory (Oxford, 1984), pp. 112, 150.

32See, 9., Samud Bowles & Herbert Gintis, Democracy and Capitalism (New York,
1986).

3Seg, eg., Gross, The Palitics of Rightsin Isradli Condtitutional Law supra.
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property does not mean that property rights become trumps, to use Ronald Dworkin’s term,* bt it
does mean that mgjoritarian politics does not always get itsway. Because of their anti-democratic
function and effect, dl congtitutiond rights, but especialy property rights, with their direct impact on the
use and ditribution of wedlth throughout society, trigger debates about the role of mgorities, dites,

interest groups, legidatures, and courts.

The argument from democracy, then, isbasicaly that making property a conditutionaly
protected right removes property, or more accurately, the entire panoply of issues that are associated
with property from the reslm of public discourse and public control. Jennifer Nedelsky expressesthis
concern in terms of property “implicat[ing] the very core issues of politics” Nedesky explains that

those core issues include:

[W]hat system of property best achieves protection for “just deserts’, the fruits of one's
labour? What system will provide optima and secure access to materia resources? How
should we conceptudize the distinction between public and private? What kinds of power
should be alocated to individuals or groups, what kinds should be exercised through collective,
democratic decison-making? How should the tensions between equdity and freedom be
resolved?®

The result of congtitutionalizing property, Nedesky objects, isthat “[ This] whole set of basic issues are

[sic] removed from ongoing public debate and public comprehension.”®

All of the issues that Nedelsky identifies directly affect the basic structure of society. Property

%Ronad Dworkin, Taking Rights Seriously (Cambridge, MA, 1977).
SNedelsky, Should Property Be Condtitutiondized?, p. 427.

*1bid.
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sructures society. Property is, quite literdly, foundationa. All rights confer power over others, but
property rights are the ultimate basis of power. Thisis because, unlike other rights, the right of property
is dlocative and digributive in function. Its functions include determining how scarce resources are

used and who is entitled to exclusive use of resources. Property rights grant to some individuals and
smultaneoudy deny to others access to and control over scarce resources, including resourcesthat are
literdly essentid to human (and non-human) life. As Laura Underkuffler has observed, “Any scheme
for the super-mgoritarian [i.e., congtitutional] protection of the appropriations by some persons means,
correspondingly, the denia of the appropriation of the same goods, resources, and essentids of life by

others.”¥’

Property rights pose this zero-sum problem even when they are not condtitutionally protected.
The problem is much more aggravated, however, when property is a condtitutiona right. Non-
condtitutiona rights may be atered through the ordinary processes of democratic palitics, that is, smple
mgoritarian decison-making. When property rights acquire congtitutiond status, however, they are
immune from such revison. They can be changed only through extraordinary politica means, with the
result that the whole question of how resources are distributed and used is largely removed from the
relm of public deliberation. Put smply, the ability of democratic legidatures or other politicaly
accountable bodies to engage in socia engineering for the public good is severdy compromisedin a

lega system where property rights are amatter of condtitutiond protection.

The notion that congtitutiona property and democracy are inevitably at loggerheads draws

$"Laura S. Underkuffler-Freund, Property: A Specia Right, Notre Dame Law Review 71
(1996): 1033, 1044.
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gpparent sustenance from the standard account of the American experience with congtitutional

protection of property interests. The conventiona story of Lochner®

equates congtitutiona property with the substantive due process jurisprudence that was anti-
redigtributive, politically motivated, unprincipled, and undemocratic. Theterm “Lochner,” infact, isa
trope sgnifying judicid activism protecting the property rights of afew at the expense of the democratic
will of mgorities. American courts during the Lochner era are seen asillegitimately using property as

the means to shrink the scope of democracy.

The message that critics of congtitutiona property draw from the Lochner experienceis not
amply that the condtitutiona property provison can be deployed for some very dysfunctiond politics
but, more fundamentaly, that any regime of conditutional protection of property inevitably inhibits
democracy. The critics equate legidative power with democracy and label judicid use of the
conditutiona property clause to invaidate legidative actions that limit ownership interests in some more
or less direct way as undemocratic. Of course, al congtitutiona rights enforced through the power of
judicid review can be characterized thisway, but critics of congtitutiona property view property as
especidly undemocratic because of its direct effect on the distribution of wealth throughout society.
The two—congtitutional protection of property, indeed to some critics, the very existence of the private

property as an indtitution,* and democracy—are seen as mutualy incompatible. They stand in a zero-

3BFor some examples, see Laurence H. Tribe, American Constitutional Law 2d ed. (Mineola,
NY, 1988), pp. 568-571; R.W. Bauman, Property Rights in the Canadian Congtitutional Context,
South African Journal on Human Rights 8 (1992): 344, 355-359; Chaska son, The Problem with
Property, pp. 395-408.

39See, 9., Bowles & Gintis, Democracy and Capitalism.
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sum relationship with each other; the existence of one necessarily precludes the existence of the other.

Adding to these problems in reconciling congtitutiona property with democracy property isthe
added problem that condtitutional protection of property requiresjudicia review.*® The objection, of
course, isfamiliar: judicid review involves unaccountable judges overturning mgority-based decisons
of legidatures or politically accountable agencies. “By what license,” William Fischd asks, “are courts
of law, presided over by people who are a best indirectly accountable to the electorate, to tell duly
elected legidators how to conduct their business?***  Alexander Bickel famoudy termed this the

“countermgjoritarian problem.”*? He articulated the problem thisway:

[N]othing can findly depreciate the central function thet is assgned in democratic theory and
practice to the electord process; nor can it be denied that the policy-making power of
representative inditutions, born of the electora process, is the distinguishing characteristic of the
system. Judicia review works counter to this characteristic.

In the context of the right to property, this objection to judicid review has been expressed in
especidly strong terms. Fischel captures the objection succinctly when he states, “[T]he issue iswhy
property needs extra protection [through judicid review] in aworld in which property is generaly well

thought of by amgjority of people.** In the words of another commentator, “Under a contitutional

“0See Micheman, Socio-Political Functions of Congtitutional Protection for Private Property
Holdings, pp. 433, 441-442.

“Iwiilliam A. Fischd, Regulatory Takings: Law, Economics, and Politics (Cambridge, MA,
1995), p. 3.

“2Alexander Bickel, The Least Dangerous Branch (New Haven, CT, 1962).
“d., p. 19.

“Fischel, Regulatory Takings, p. 4.
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property right the judiciary would be handed the power to regulate the regulators in the name of aright
originaly of its own creation, and centra to itstraditions. That isaworrisome prospect.”*  Since
property is the basis of power, the argument goes, judicid review meansthat courts, not legidatures,

ultimately determine the distribution of power in thelr societies.

Here again, the ghost of Lochner looms very large. According to the conventiona wisdom,
Lochner was al about the excesses of judicia power and the undermining of democracy that comes
with judicid review. The American Supreme Court was activigt to the point of politicd illegitimacy. The
Court misused its authority to frugtrate the efforts of politica mgorities to provide just conditionsin a
new socia order. Through itsjudicia review power the Court built awall around the narrow property

interests of ditesin the marketplace, severely limiting the scope of democratic self-governance.

B. Constitutionalizing Property Entrenches Wealth Inequality

The second prominent objection to property as a condtitutiona right is closely related to the
fird. Itisthat conditutiona protection of property has afundamentdly anti-redistributive effect, and in
societiesin which wedlth is dready unequaly distributed, a congtitutiona property clause will entrench

inequality in wedth digtribution.

The argument begins with what to many critics of condtitutiona property isatruism: in market

45Jodl Bakan, Againg Condtitutional Property Rights, in Duncan Cameron & Miriam Smith,
Constitutional Politics (Toronto, 1992), pp. 117, 122.

“6See note 38 supra.
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economies property isthe primary source of inequdity.*” Like the thesis that property and democracy
are mutualy incompetible, this premise hasalong history.  Proudhon’s famous answver “What is
property,” namely, “ Property is theft,”* is but the one example. Recently, this argument has reemerged
in some new democracies that are trying to overcome histories of gross inequdity in the distribution of
wedlth aswell as palitica oppression. While the argument has not led these emerging democracies to
abolish theright to property it hasled in some of them to considerable opposition to devating the
property right to condtitutiona level. South Africa, whose experience | will discussin detall in alater
chapter, isthe prime example. For present purposes we need only note that in South Africa's
condtitutional debates a concern was strongly expressed that making property rights a subject of
condtitutiona protection would smply freeze the widely unequa pattern of land ditribution that
apartheid produced.*® So long as property rightsin the form of holdings to land were protected as a
condtitutiona metter, the injustice of gpartheid could never be findly diminated. “The conditutiond
right to property,” Michadl Chaskason argued, “is equated with the condtitutional protection of existing
distributions of ownership.”* For Chaskason and many other South Africans, the implication for a
country where that distribution of ownership was egregiously unequa had to be rgjection of any

condtitutiona property right.

4’See, e.g., Nedesky, Should Property Be Constitutionalized?, p. 424; Chaskason, The
Problem with Property, p. 389.

“8Pierre-Joseph Proudhon, What |s Property?, Donad R. Kdley and Bonnie G. Smith trans.
(Cambridge 1994; first publ. 1840).

“9See van der Walt, The Congtitutional Property Clause, p. 111.

S0Chaska son, The Problem with Property, p. 410.
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American conditutiona history seemsto critics clearly to support the claim that congtitutiona
property and inequality of the digtribution of wedth go hand in hand. Jennifer Nedelsky, for example,
has argued that the most important consequence of property’ s supreme congtitutiond rank in the
American regime has been to “place]] inequdity [i.e., of wedth didtribution] at the center of American
condtitutiondism.”™!  James Madison, the principle author of the American condtitution, Nedelsky
argues, “ opposed laws with redistributive consequences.”? Protecting property from what he
perceived to be the depradations of the democratic mgjorities meant that the distribution of property
had to be unequal. The conception of property that Madison and other Framers of the federa
congtitution held was what Frank Michelman has caled the * possessive’ conception, which Micheman
distinguishes from the “distributive’ conception.>® The basi's of this possessive conception is,
Michelman writes, that it “understand[] property in its condtitutiona sense as an antiredigtributive
principle, opposed to governmentd interventions into the extant regime of holdings for the sake of
distributive ends.”* Redistribution is considered to be a politica act that requires justification, while
property isanaturd right that is presumptively just. While this possessive conception of property need
not invariably underlie a condtitutiona property clause, it is highly likely to do so. Chaskason argues,

“Traditiond notions of the congtitutiona right to property,” by which he means Michelman’s possessive

*d., p. 2.
52|d., p. 30.

S3Frank 1. Micheman, Possession vs. Distribution in the Congtitutional dea of Property, lowa
Law Review 72 (1987): 1319.

5d., p. 1319.
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conception, “are very deeply entrenched.”® A main reason why they are so entrenched is the fact that
the American condtitution is the template for congtitution-making throughout the world. In congtitution
writing as in many other things these days, as America, so goesthe rest of the world. Asaresult, many
critics believe, the decision to include a property clause in anew conditution amost certainly means

replicating the historica American redlity of greet diparitiesin the digtribution of wealth.
I1. Responsesto the Objections
A. Property, Democracy, and the Madisonian Anxiety

Opposed to the argument againgt condtitutiona property because of its anti-democratic effects
isatheory of the relationship between property and democracy that has gained wide acceptance
among American scholarsin recent years®® Thistheory is rooted in a degp skepticism about the actual

workings of democracy.

The modern critique of democracy focuses on the problem of factions. The term “faction” is
usudly attributed to James Madison, whose thought highly influenced the federal congtitution.>” His
discussonin The Federalist No. 10 is now the standard reference for what Mark Kelman cdls

“democracy bashing.”® It is not altogether clear what Madison actualy meant by the term “faction”

%5Chaska son, The Problem with Property, p. 410.

%See generdly Fischd, Regulatory Takings, pp. 100-140 (discussing the problem of
magoritiesin relation to property interests and citing sources).

>"See Forrest McDonald, Novus Ordo Seclorum: The Intellectual Origins of the
Constitution (Lawrence, KS: University Press of Kansas, 1985).

¥Mark Kelman, On Democracy Bashing: A Skeptica Look at the Theoretical and “Empirical”
Practice of the Public Choice Movement, Virginia Law Review 74 (1988): 199.
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and what he saw as the core problem with democracy. Many commentators today read Madison as
concerned with interest-group palitics, i.e., well-defined and well-organized interest groups exerting
their will on legidatures againgt a disorganized mgjority.>® Others believe, probably more correctly, that
this reading is anachronistic and that Madison thought the problem, at least at the local level, was with
majorities, not minority specid-interest groups® Whoever isright in this dispute, it is clear that
Madison linked the problem of factions with property.®! In Federalist 10, for example, Madison
dtated that “the most common and durable source of factions has been the various and unequa
distribution of property.”®? Political virtue could not be relied upon, Madison argued. “It isvain to say
that enlightened statement will be able to adjust these clashing interests, and render them al subservient
to the public good.”®® The answer, heindsted in Federalist No. 51, wasinditutiond: “ Ambition must
be made to counteract ambition. The interest of the man must be connected with the congtitutional
rights of the place.”® A strong right of private property was the key “congtitutiond right[] of the

place.”® Making property the subject of congtitutional protection was, then, Madison’ s response to his

%9See, e.g., Peter Aronson, Calhoun’s Constitutional Economics, Constitutional Political
Economy 2 (1991): 31.

%9See William A. Fischd, Regulatory Takings, pp. 104-107.
®1See Fischel, pp. 104-109.

®2Federalist No. 10 (James Madison), in The Federalist Papers, Clinton Rossiter ed. (New
York, 1961), pp. 77, 79

834, p. 80.
*Federalist No. 51 (James Madison), in The Federalist Papers, pp. 320, 322.

®See Laura S. Underkuffler, On Property: An Essay, Yale Law Journal 100 (1990):127.
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anxiety about factions.

Today, skepticism about democracy comes mostly through public-choice theory and its cousin,
the interest-group theory of legidation. Whether or not public-choice theory accurately expresses
Madison’ s views about factions, their problem and solution,® it is now the leading theoretica
foundation for doubts that democracy works and for concomitant cals for constitutiondizing property
rights®” Public-choice theory, especidly the Chicago School version thereof, takes a strikingly dim
view of the propensity of democraticaly elected bodies to reflect mgjority will.®®  Public-choice
theory’ s account of legidation is one of interest-group politics. It holds that, in the words of the noted
economist Gary Becker, “[t]he basic assumption is that taxes, subsidies, regulations, and other political
instruments are used to raise the welfare of more influentia pressure groups.”® As a positive theory of
democratic government, public-choice theory holds that well-organized interest groups corrode and
frustrate democracy by highjacking the palitical process and blocking popular (i.e., mgoritarian) ams.
It is no exaggeration to say that public-choice theory is largely based on the Madisonian anxiety is that
mgorities have a tendency to be taken over by factions and factions thresten private property rights by

pursuing their own narrow and short-term goals at the expense of the interests of others. Scholars

%0n the similarities between Madison’s views and public choice theory, see Bernard Grofman
& Donad Wittman eds., The Federalist Papers and the New Institutionalism (New Y ork, 1989).

7But see Daryl J. Levinson, Making Government Pay: Markets, Politics and the Allocation of
Condtitutional Costs, University of Chicago Law Review 67 (2000): 345, 373-377.

% Public choice theory and its rlationship to law is well-discussed in Danidl A. Farber and
Philip P. Frickey, Law and Public Choice: A Critical Introduction (Chicago, IL, 1991).

%9Gary Becker, A Theory of Competition Among Pressure Groups for Political Influence,
Quarterly Journal of Economics 98 (1983): 371, 373-74.
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influenced by public-choice theory share Madison’s belief that the best security measure against

factiona power isto strengthen property rights by condtitutionalizing them.”

Despite ostensibly being astrictly postive theory, public-choice theory has provided
commentators with clear normative implications. Devotees of public-choice theory and its concomitant,
the interest-group theory of legidation, have argued that the United State Supreme Court should police
legidation to protect citizens againgt “rent-seeking” depredations, spearheaded by factions.™ The most
important tool in that effort, they have argued,”? isthe takings dause. Judicid interpretation of
condtitutional property rights as Super Property is, in their estimation, the most effective way of

successtully preventing factions from thwarting the proper running of mgjoritarian democracy.

Interpreted as Super Property, the congtitutiond right of property is a“precommitment device,”
i.e, avoluntarily sdlf-imposed congtraint by which one prevents onesdlf from engaging in activities thet
are harmful to onesdf but that are otherwise difficult to resst. (Thetae of Ulysseslashing himsdf to the
meast of hisship in order to resst the call of the Srensis the now commonly-cited instance of such a

precommitment device.”) Condtitutiona provisions like the takings clause are the condtitutional

"For agood account of this argument, see James L. Kainen, The Historical Framework for
Reviving Condtitutional Protection for Property and Contract Rights, Cornell Law Review 79 (1993):
87.

William H. Riker and Barry R. Weingast, Condtitutional Regulation of Legidative Choice: The
Political Consequences of Judicia Deference to Legidatures, Virginia Law Review 74 (1988): 373.

2| hid; Richard A. Epstein, Takings: Private Property and the Power of Eminent Domain
(Cambridge, MA, 1985).

3See Jon R. Elgter, Ulysses and the Srens (Cambridge, 1979).
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precommitment device by which ademocratic polity protects itself from succumbing to the temptations
of interest-group politics by rendering itself incgpable of making decisions about how resources are
distributed and used solely through normal political processes.”* Ordinary political bargaining is not
enough. Parties with competing visons of how resources should be distributed and used must bargain

in the shadow of the Congtitution.

It is not only academics whaose opinion about the need for more robust congtitutiona property
rightsis premised on adim view of politics. Members of the U.S. Supreme Court, Justice Antonin
Scdiain particular, have unambiguoudy articulated the same sentiment.  In the widely-discussed case of
Nollan v. California Coastal Commission,” for example, the Court struck down as an
uncongtitutiona taking of private property aregulatory land-use permit requiring that private landowners
who wished to build anew and larger house on the beach provide the public laterd access across thelr
beach. Justice Scalia dubbed the exaction scheme “‘ an out-and-out plan of extortion.”””® Doubtless

he, and other members of the Court, share the same view about much other legidative acts.

A recent variation on public-choice accounts of the need for congtitutiona protection of
property isthat of William Fischel. The objective of Fischd’s book, Regulatory Takingsiis, as he puts

it, “to seek aviable middle ground between judicid deference to the often unfair regulations that burden

4On condtitutions as precommitment devices, see Stephen Holmes, Precommitment and the
Paradox of Democracy, in Jon Elster and Rune Sagstad eds., Constitutionalism and Democracy
(Cambridge, 1988).

75483 U.S. 825 (1987).

1d. at 837 (quoting J.E.D. Associates v. Atkinson, 432 A.2d 12, 14-15 (N.H. 1981).
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property owners and judicid imposition of compensation for every legidative infringement on private
rights””” Fischel shares the Madisonian anxiety about majoritarian exploitation of property owners, but
he seeks a more restrained role for courts than do other public-choice theorists. His basic theme isthat
“the comparative advantage of condtitutiona courtsin protecting property rightsisto intervene when the
economic protections of ‘exit’ and the political protections of ‘voice' are attenuated.””® By that, he
basicaly meansthat judicid intervention to protect condtitutiona property rights is warranted when
politicsworks right, i.e., when political insders are not exploiting powerless outsiders.”® In the context
of economic regulation, the politica process, Fischel argues, is most likely to mafunction when the asset
being regulated is immobile-usualy land-and when the individuds harmed by aregulation are non-
residents or resdents who are not current owners. The type of regulation where these two conditions
usudly exig islocd land-use redtrictions. It isat the level of locd governments, “smadl republics” as
Fischd callsthem,® that congtitutiona protection of property rightsis most needed. James Krier
effectively sates Fische’ sthess “The mgoritarian politics of smal governments generate land use
controls that benefit resdents while foisting costs on housing consumers who live esewhere and on

builders and owners of undeveloped land (who, even if they are residents, are only a small minority).”8

""Fischel, Regulatory Takings, p. 1.
d., p. 5.

"See James E. Krier, Takings from Freund to Fischel, Georgetown Law Journal 84 (1996):
1895, 1902.

®Fische, Regulatory Takings, p. 107.

8K rier, Takings from Freund to Fischel, p. 1902 (footnote omitted).
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The upshot isthat judicia activism, via conditutiona protection, on behdf of property rightsis

warranted but only with respect to local government actions.

Though more nuanced than most public-choice analyses of how property rights fare under the
workings of ordinary democratic practices, Fische’ s theory remains flawed. William Treanor and
Danid Farber point out that developers and property owners, having disproportionately high stakes a
risk, exert more rather than lessinfluence in ordinary loca politics® Moreover, says Treanor,® even if
these groups lose a the loca level, they can carry their case up to the state level, where Fischel agrees
ordinary democracy works well enough that congtitutiona solicitude isless necessary. James Krier
makes the particularly telling point that because state and nationd government is more remote from
individuas than loca government, one would expect that democratic voice would be more effective a

thelocd leve, not the state or nationd level, as Fischel argues®

None of thisisto say that the democracy-based concerns that supporters of Super-Property
express are without any basis. Democracy obvioudy is not a perfect system. The chdlengeisto
determine when, as a generd matter, its ordinary processesis most gpt to faill. Thusfar no one has
developed amodd of democracy’s actua operation, especidly in relation to property interests, that has

attracted anything close to widespread agreement.

82William M. Treanor, The Origind Understanding of the Takings Clause and the Political
Process, Columbia Law Review 95 (1995): 782, 863-64; Danidl A. Farber, Economic Anayss and
Just Compensation, International Review of Law & Economics 12 (1992): 125, 130.

8Treanor, The Origina Understanding, pp. 868-69.

84K rier, Takings from Freund to Fischel, p. 1910.
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B. A Constitutional Property Clause Is Distributively Indeter minate
The second argument against congtitutiond property, which is based on its supposed anti-
redigtributive effects, is aso problematic. Condtitutiona property clauses, taken by themselves, are
digtributively neutral. Condtitutionaizing property has no necessary effect on a society’ s ditribution of
wesdlth or, more generdly, on the relaionship between individua and community. Within any society
the meaning and the effect of acongtitutional property clauseis determined by that society’s
background paliticd traditions and culture. 1 am not saying that the particular language of a
condtitutional property clauseisirrelevant to decisions about governmentaly-triggered wedth
redigributions. My point rather isthat the sheer presence of a clause guarding against uncompensated
“expropriations’ or “takings’ of “property” does not commit that country to a policy against
governmenta redistributions of wedth. Governmenta policies of wedlth redistribution can and have
proceeded despite the presence of congtitutional property clauses. Indeed, in some instances
congtitutional property clauses have facilitated such policies. For those who favor governmentdl
programs of socid justice based on redistribution of wedlth, congtitutional property clauses, in and of

themsdlves, should not be consdered anathema

This state of affairs should hardly be surprisng. How could any property clause effectively bar
al forms of wedlth redigribution while dlowing effective public policy? Strictly as amatter of theory,
the line between such public policy and redistribution cannot be defined with any degree of clarity. As
Judge Richard Posner, no defender of the activist welfare state, has pointed out, “agood deal of

compelled redistribution of wedlth may be the chegpest method of preserving socia peace and so may
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be cost justified.”®® As examples, Posner cites pro-labor union legidation that is designed to forestall
labor violence and generous welfare benefits that reduce the risk of violence in urban dumsless. One
could cite many other examples. The point isthat any condtitutiond property clause that was effective
in banning dl redigtributive activity would throw the baby out with the bathwater. 'Y ou would restrain
legidative activity thet clearly isin the public interest dong with specid-interest legidation. The generd
point, then, is that, for better or worse, it is virtudly impossible for any condtitutiona property clauseto

be drafted in away that is guaranteed to block al forms of wedth redistribution.

There have, of course, been experiences of strong judicid resstance to redigtribution. The
Lochner eraisan obvious example. During thet era, American judges did resst, though not uniformly
and not with complete success, legidative efforts a wedth redistribution.  But does the Lochner
experienceredly support the view that the inclusion of property as a condtitutiona right foreordains the
anti-redigtributive state? The short answer isno. Fird, as historians have recently shown, governmenta
redistributive activity did not shut down during the Lochner period.®® The Supreme Court’' s famous
decisons griking down redistributive legidation such as the eight-hour work week have obscured the

fact thet agreet ded of public welfare legidation, legidation that was clearly redistributive, was enacted

8 Richard A. Posner, “The Congtitution as an Economic Document,” George Washington
Law Review 56 (1987): 4, 23.

8Seg, eg., Michad Les Benedict, Laissez-Faire and Liberty: A Reevauation of the Meaning
and Origins of Laissez-Faire Condtitutionalism, Law & History Review 3 (1985): 293; Alan Jones,
Thomas Cooley and Laissez-Faire Condtitutiondism: A Reconsderation, Journal of American
History 53 (1967): 751; Charles W. McCurdy, Justice Field and the Jurisprudence of Government-
Business Rdlations: Some Parameters of Laissez-Faire Congtitutionalism, 1863-1897, Journal of
American History 61 (1975): 970.
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during that era®” Second, and more basicaly, during the Lochner eraand in every other ingancein
which courts resisted government redistribution of wedlth, it was not a congtitutiona property clausein
and of itself that compelled the judicid reaction. Rather, it was how the courts chose to use the clause,
how they interpreted the clause, that was decisive. They chose to interpret their property clausein a

particular way. The clause did not compd their conclusion; the judges could have chosen differently.
[1l. Canada: An Example of “ Super-Property” Rejected

Canadais an example of aliberd congtitutiond democracy in which the objectionsto
condtitutiona property have carried the day. Canada considered, but ultimately regjected, including a
property clause in its Charter of Rights. Despite that fact, however, and contrary to what the neo-
libera argument for congtitutiona property would predict, property rights enjoy a high degree of legd
protection in Canada. Their non-congtitutional status has not made them insecure or unstable. The
Canadian gory, then, is an important one in analyzing the case for making property a matter of

condtitutiona protection.

The Canadian rgection of condtitutional property is, on the surface of things, surprisng. In
many relevant respects Canada resembles the U.S. (leading many Canadians to bear a degp resentment
toward Americans, who tend to view Canadians as ersatz Americans). It hasahighly democratic
political system and a market-based economic system based on private property rights. Itslegd

property system, like ours, is based on the English common law,® and its modern property laws

87See William J. Novak, The People' s Welfare: Law & Regulation in Nineteenth-Century
America (Chapel Hill, NC, 1996).

8Quebec’s lega system, of course, is based on the civil law rather than the common law.
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fundamentaly resemblesits American counterparts. Findly, Canada s Charter of Rights and Freedoms
(1982) sets out aliberd hill of rights that recognizes nearly dl of the individud rights recognized in our
Bill of Rights. The exception is property. The 1982 Charter does not include a property clause, and
thus far no provision of the charter has been interpreted to provide substantive protection for
property.® In this respective, Canada s condtitution is something of an outlier among the liberd
condtitutions of theworld. Relatively few condtitutional democracies with written condtitutions lack a

property clause. (Singapore and, arguably, Japar™ are examples) Western written constitutions

8The possibility that courts will read such protection into the Charter cannot be ruled out. The
likely locus for the change is the Charter’ s analogue to the American due process clause, section 7,
which gates, “Everyone hastheright to life, liberty and security of person and the right not to be
deprived thereof except in accordance with the principles of fundamentd justice.” Charter, 8 7. The
two textual ambiguities of the clause where traction might be found for substantive protection of
property are the references to “fundamentd justice’ and to “liberty.” See Sujit Choudhry, The
Lochner Eraand Comparative Congtitutiondism, International Journal of Constitutional Law
2(2004): 1, 27-42. The Supreme Court in fact adopted a substantive interpretation of “fundamental
justice’” in Re BC Motor Vehicle Act, [1985] 2 S.C.R. 486, but thus far the decison has not been used
to extend substantive protection to economic interests. Indeed, in Attorney-Genera of Quebec v.
Irwin Toy Ltd., [1989] 1 S.C.R. 927, the Court held that section 7 does not protect property.
Nevertheless, as Professor Choudhry points out, “ Attempts to protect economic liberty by means of
section 7 have continued.” Choudry, Comparative Congtitutionalism, p. 39. These attempts have
primarily been through the “liberty” prong of section 7, and they have had limited success in the lower
courts. One st of cases involved challengesto regulations of professons, such as geographic
regtrictions on physicians' right to practice under provincid hedth care plans. See, eg., Miav. British
Columbia (Medicd Service Commission), [1985] 61 B.C.L.R. 273 (Sup. Ct.); Wilson v. Medica
Services Commission, [1985] 30 B.C.L.R.2d 1 (Ct. App.). The other set of casesinvolved challenges
to suspensions of motor vehicle licenses on the grounds that driving privileges were necessary to earn a
livelihood. See, eg., R. v. Robson, [1984] 56 B.C.L.R. 194 (Sup. Ct.), appeal dismissed [1985] 28
B.C.L.R.2d 8 (Ct. App.); R. v. Sengara, [1988] 26 B.C.L.R.2d 71 (Sup. Ct.).

OWhether the 1946 Japanese Constitution protects private property is somewhat debatable.
Severd scholars have stated that it does not do so. See, eg., Mary Ann Glendon, Rightsin Twentieth-
Century Condtitutions, University of Chicago Law Review 59 (1992): 519, 528 n.34; Akira Osuka,
Wdfare Rights, Law & Contemporary Problems53 (1990): 13, 15-16. Glendon’sand Osuka's
statements, however, are probably based on the fact that although property is guaranteed in article 29,
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lacking a property clause are especidly rare.

On the surface of things, then, Canada, not the U.S., appears to be the exceptiona case, the
odd one out with respect to legd protection of property. The formalist-trap assumptionstell usthat we
should expect property interests in Canada to be insecure and economic growth to be anemic. Neither
of these expectations comes anywhere close to conforming with redity. Theredlity isthat property
rights are highly respected and protected in Canada; there is no evidence of the kind of insecurity that
the formaist trap assumptions would lead usto expect. Nor would any observer of Canada's
economic condition describe it as anemic. While not as wedthy asthe U.S,, Canadais, by any
reasonable accounting, a wealthy and economicaly well-developed nation in comparison with the rest
of the world. Canada, then, is an important datum point casting doubt on the neo-liberd formalist
reasoning that ingsts that formal congtitutiona protection of property is necessary for secure property
rights, which in turn are necessary for economic well-being and, by some accounts,* civic well-being as

wadl.

it is absent from the due process clause of article 31. Property was intentionaly omitted from the due
process clause because the American drafters of the Japanese congtitution were well aware of the
whole Lochner debacle, which they wished to avoid. Thelr intention was “to incorporate the fruits of
theNew Ded ....” Osuka, Wdfare Rights, p. 16. Professor Nakamura affirms that article 29 of the
Japanese condtitution protects the right of property, specificaly against uncompensated expropriations.
See Mutsuo Nakamura, Freedom of Economic Activities and the Right to Property, Law &
Contemporary Problems53 (1990): 1, 8-11. Professor van der Walt dso treats article 29 asa
congtitutiond property clause which, he points out, has a*“ unique structure and phraseology.” van der
Walt, Constitutional Property Clauses, p. 256. See aso Nobushige Uka and Nathanid L.
Nathanson, Protection of Property Rights and Due Process of Law in the Jgpanese Conditution, in Dan
Fenno Henderson ed., The Constitution of Japan: Its First Twenty Years, 1947-67 (Sesttle, WA,
1968), p. 239.

91See Sunstein, On Property and Constitutionalism.
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Canada s generd experience with property has not been marked by a pervasive anxiety that
ordinary palitics threatens property rights or by a sharp discord between the rhetoric of property rights
and theredlity of legal protection. To be sure, there have been occasiona expressions of concern
about the vulnerability of property rights in the Canadian congtitutiona regime, lacking asit doesa
tradition of congtitutiona protection.®? But those occasions have been the exception rather than the
rule. Canada s politica-legd culture on the whole revedss little concern with the possible thresat that

democratic politics poses for property rights, given the absence of congtitutiond protection.

Despite the absence of afederd condtitutiona property clause, the level of lega protection of
property against government action in Canada is subgtantially on a par with that inthe U.S. Indeed,
one Canadian academic goes so far asto say, “[ T]here exist in Canada certain measures, congtitutional
and quasi-condtitutiond in nature, that equal—and in Some ways may even surpass-the American
regime governing ‘takings.’ "% One must certainly acknowledge that property rights are not on exactly
the same footing in Canada asthey are in the U.S,, but the difference in result is a matter of degree, not
of fundamentd difference. Canadians do not routindy experience uncompensated government

expropriations, nor have Canadian state regulations encroached upon private property intereststo a

92For helpful discussions of Canadal's experience with the congtitutional status of property, see
Alexander Alvaro, Why Property Rights Were Excluded from the Canadian Charter of Rights and
Freedoms, Canadian Journal of Political Science 24 (1991): 309; Richard W. Bauman, Property
Rightsin the Canadian Condtitutional Context, South African Journal on Human Rights 8 (1992):
344; Jod Bakan, Againg Condtitutiond Property Rights, in Constitutional Politics, Duncan Cameron
and Miriam Smith eds. (Toronto, 1992).

%3Bruce Ziff, “Taking” Liberties: Protections for Private Property in Canada (unpub.ms 2004),
p. 1.
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sgnificantly greater extent than comparable American regulatory regimes have
One obvious difference between Canadian and American condtitutiona law that might be used
to explain why property rights are relatively secure in Canadais the absence of the power to
expropriate a the federd level. Neither the federa Bill of Rights of 1960 nor the 1982 Charter
contains an eminent domain clause or any equivalent. One might argue, then, that there is no need for a
federal condtitutiona property clause because the federa government lacks the requisite power to

“take,” to borrow an American congtitutiona term, property.

This explanation, dthough superficidly plausble, is not persuasive for severd reasons. Fir,
and most obvioudly, the federal government has been found to have the power to expropriate under its
residua power under section 91 of the Condtitution Act of 1982.*> Second, most of the controversy
over conditutiona protection of property in the United States involves regulation of property rather than
condemnation, and Canada s federd government certainly possesses the power to regulate the use and
enjoyment of property.®® Third, dthough the federd government lacks the eminent domain power, the
provinces do have the power to expropriate property by virtue of their legidative power over property

and aivil rights®” and dthough they have sometimes exercised that power without payment of

%4See Bauman, Property Rightsin the Canadian Congtitutional Context, p. 361.
%See Munro v. Nationa Capital Comm’'n, [1966] S.C.R. 663 (Can.).

%t does so by virtue of the second part of section 1(a) of the Bill of Rights (“the right not to be
deprived thereof except by virtue of due process of law™), which effectively functions as aregulation
clause.

97See Constitution Act of 1982 § 92(13)
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compensation to the owner, ®® compensation is usudly paid when the expropriation power is

exercised.®

Severa mechanisms place property in this protected status without the benefit of an entrenched
congtitutional property clause. Probably the most important of these are expropriation statutes. There
are anumber of diverse statutory schemes, most but not al of which are provincid, in Canadian law
that protect against uncompensated expropriations of land.*® All of these follow a common pattern:
once the state expropriates land, the owner is granted aright of compensation. Moreover, the statutory
right to compensation under these satutesis not limited to formal expropriations. The Statutes aso
apply in cases of regulatory, or de facto, takings.®* Just how much interference with the traditiona

incidents of ownership is required to trigger the compensation requirement is difficult to say, largely

%See, Re Upper Churchill Water Rights, [1984] 1 S.C.R. 297 (Can.). The Newfoundland
datute in question expropriated dl of the assets and water rights of a Newfoundland company
generaing hydro-eectricity in Newfoundland and aso Quebec. Although the company received no
compensation, the statute did award compensation to the shareholders for the lossin vaue of their
shares. The Supreme Court struck down the statute on the ground that it was an invalid attempt to
impair acivil right (a contract right) outside the enacting province. The Court rgected an attack on the
gtatute based on the ground thet it effectively serilized afederal company. The statute, the Court said,
did not deny the company’ s status or its essentia powers. See Peter W. Hogg, Constitutional Law of
Canada, Looseleaf ed. (Toronto, 2004), § 28.5(d), p. 28-13.

99See Bauman, Property Rightsin the Canadian Congtitutional Context, p. 351.

10E g., Canada Expropriation Act, R.S.C. 1985, ¢. E-21; Ontario Expropriation Act ,
R.S.0.1990, c. E-26; Alberta Expropriation Act, R.S.A. 2000, c. E-13; Nova Scotia Expropriation
Act, R.SN.S. 1989, c.156. For further examples, see the Web site of the Expropriation Law Centre:
<http://ww.expropriationl aw.calexpro005.asp>.

101gee Ziff, “Taking” Liberties: Protections for Private Property in Canada, p. 11. See
generaly Eric C.E. Todd, The Law of Expropriation and Compensation in Canada, 2d ed.
(Toronto, 1992).
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because there is surprisingly little case law on the question.’®® One court has stated that a de facto
taking occurs only when the regulaion prevents al reasonable private uses of the land.’® In cases
where the regulation destroyed most of the owner’ s incidents of ownership, de facto takings are dways
found.® How far short of denid of dl or nearly al uses aregulation may go and till require
compensation is unclear, making Canadd s version of regulatory takings even more like its “ muddled’

American counterpart.

Ancther property-protective mechanism is a common-law presumption applicablein al
Commonwedlth nations. Canadian,'® like other Commonwealth courts,*® follow the House of Lords
decisonin Attorney General v. De Keyser’s Royal Hotel, Ltd.,'% that there is a common-law

presumption in favor of aright to compensation following legidative expropriations. This presumption

102Gee R.J. Bauman, Exotic Expropriations: Government Action and Compensation, Advocate
52 (1994): 561; Ziff, “Taking’ Liberties, p. 12.

1%Mariner Real Edtate Ltd. v. Nova Scotia (Attorney General), [1999] 68 L.C.R. 1 (N. S. Ct.
App.)(rgecting the American takings doctrine of Lucas v. South Carolina Coastal Council, 505
U.S. 1003 (1992), that atotd taking occurs when development restrictions have the effect of
eliminating dl economic vaue of the property).

1%E g., The Queen (B.C.) v. Tener, [1985] 1 S.C.R. 533 (Can.); Casamiro Resource Corp. V.
British Columbia, [1991] 80 D.L.R.4th 1 (B.C. Ct. App).

1%5The important decision on thisissue is Manitoba Fisheries Ltd. v. The Queen, [1978] 88
D.L.R. 3d 462 (Can. Sup. Ct.).

1%61n Attorney General v. De Keyser's Royal Hotdl, Ltd., [1920] A.C. 508 (H.L.).

1971 hid.
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can be rebutted only by an explicit statutory statement denying aright to compensation.*®
Theoretically, uncompensated expropriations are possible as a matter of both federal and provincia
law, but the expropriating legidation must explicitly provide for this, an action thet is unlikely to occur, at

least in the ordinary case.

The protection afforded by the common-law presumption is strengthened by the fact that
Canadian case law recognizes the possibility that property regulations can condtitute de facto
expropriaions for purposes of the common law as well as under expropriation statutes. The leading
case on the issue is Manitoba Fisheries Ltd. v. The Queen.!® There the Canadian Supreme Court
treated what the legidature intended to be a regulation as a de facto deprivation, an expropriation rather
than aregulation. The Court reached this decision without any reference to the federal 1960 Bill of
Rights, suggesting that the common-law presumption requiring compensation applies to de facto takings
generdly. The decison effectively moved Canada toward a degree of legal protection of property that

is close to that reached under American takings law.
A third source of strong protection for property isthe federd Bill of Rights. Section 1(a)
includes an explicit property guarantee as well as a due process clause that is Smilar to our Fifth

Amendment due process clause. Although the Bill of Rightsis anormd, unentrenched statute, one that

can be amended like any other statute, and applies only to federa legidation, it does have some bite. It

1085ee Thomas Allen, Commonwedth Condtitutions and the Right Not to Be Deprived of
Property, International & Comparative Law Quarterly 42 (1993): 523, 524-25.

10911978] 88 D.L.R.3d 462 (Can. Sup. Ct.)
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provides due-process protection for extant property holdings.*® Some distinguished Canadian
scholars have suggested that Section 1(a)’ s due-process protection might not be limited to procedura
guarantees, such as notice and a hearing, but extend to substantive protection, including compensation,
aswdl.''! Such an interpretation would greatly extend and deepen the degree of congtitutional
protection of property in Canada. Currently, the point remains unsettled, largely because there is very

little case law on the protection of property under the Bill of Rights.!'

A fourth source of substantive protection comes from provincid law. While only one province
(British Columbia) has awritten condtitution (even that one is statutory only),**® severd provinces have
bills of (unentrenched) rights that specificaly include the right of property.*** Each province has

jurisdiction over “property and civil rights” and this gives each province the power to expropriate

119See Hogg, Constitutional Law of Canada, § 32.1, p.32-2.

111See PW. Hogg, Canadian Law in the South African Congtitutional Court, South African
Public Law 13 (1998): 1, 16; Bauman, Property Rightsin the Canadian Congtitutional Context, p.
351. A lower federa court has expressed the view that section 1(a) of the Bill of Rights provides only
the conventiond procedura forms of protection, such as a hearing, and no substantive protection.
Archibad v. The Queen [1997] 146 D.L.R.4th 499, 531 (Fed. Ct. Trial Div.). Moreover, and more
recently, the Supreme Court has indicated that the Bill of Rights does not provide substantive protection
againgt confiscation. Authorson v. (Canada) Attorney Generd, [2003] 227 D.L.R.4th 385 (Can. Sup.
Ct.). Neither of these ruling, however, are definitive.

M2gee Ziff, “Taking” Liberties: Protections for Private Property in Canada, p. 9.

113Gee F.L. Morton, Provincia Constitutions in Canada (unpublished paper 2004), p. 1 See
aso Neson Wiseman, Clarifying Provincid Conditutions, National Journal of Constitutional Law 6
(1996): 269. In recent years Quebec and Alberta have shown interest in developing modern written
condtitutions. Morton, p. 2.

H4Bauman, Property Rights in the Canadian Condtitutional Context, p. 351. Professor Bauman
cites Albertaas an example. See R.SA. 1980 c.A-16, § 1(a).
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property. Although that power can be exercised without payment of compensation, in fact,
compensation is usudly paid, as Satutes seldom rebut the common-law presumption in favor of
compensation. As one Canadian legal scholar has observed, “[A]n exercise of the power of
expropriaion usudly is accompanied by payment of adequate compensation for the property
affected.”*> Aswewill see, the provinces traditional jurisdiction over protection of property was a
main factor leading to rejection of a proposed property clause in the federa Charter of Rights.116
These three sources, then, the common law, the due process provision of the federa Bill of Rights
(1960), and some provincid hills of rights, place property ownersin Canada, in fact, though not

formally, in aposition that gpproximates that of their American counterparts.

Inview the reatively high degree of security and stability of property in Canada, the interesting
questions are, firgt, why there was any effort to introduce an entrenched condtitutional property right at
al and, second, why that effort failed. To answer these questions, we need to delve into some
Canadian condtitutional history. That history provides a basis for understanding the standard ideology
regarding condtitutiona property, the ideology which prevails among the overwhelming mgjority of the
world'sliberd democracies, and how that ideology contrasts with our own.

During the debate leading up to the adoption of the Charter in 1982 and in subsequent years

severa proposals were made to include a property clause, but these proposals thus far have been

15Bauman, Property Rightsin the Canadian Condtitutional Context, p. 351.

116See Alvaro, Exclusion of Property Rights from the Charter, p.319-321.
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regjected.''’ The debates over a property clause are reveding because they provided an opportunity for
the Canadian public openly to discuss the status of property as a congtitutiona right. These debates
give us aglimpse of amore subdued rhetoric of property accompanying aredity of fairly robust
property rights.

From the time modern Canada was first established under the Condtitution Act of 1867 until
1960, no congtitutiona provision protected property. The 1960 Canadian Bill of Rights was the first
national document of condtitutiona dimension to guarantee property. Section 1(a) recognizes aright to
the “enjoyment of property” and aright not to be deprived of property “without due process of law.”
This provison resembles the American condtitution’ sfifth and fourteenth amendment due process
clauses, the Canadian Bill of Rights contains no provision anadogous to the fifth amendment takings
clause. Indeed, Canadian federd condtitutiond law has never recognized a generd power of eminent
domain, that is, a general power to expropriate property for public use.*® The Bill of Rights,

moreover, is an unentrenched federd statute, and its property right has been characterized as“a

1"The debate over substantive constitutional protection of property continuesin Canada.
See note [82] supra. See dso Bauman, Property Rightsin the Canadian Condtitutiona Context, pp.
344-45. There have been no mgor initiaives to include a property clause in the Canadian Charter
snce 1992. See Choudhry, The Lochner Eraand Comparative Congtitutionalism, p. 25 n.107.

183ee Hogg, Constitutional Law of Canada, § 28.5(a), n.34. The federal government does
have expropriation power, however, under a number of enumerated federal powers. For example, the
federa power over navigation and shipping permits the federal government to expropriate property for
the purpose of erecting works to facilitate navigation. 1d., pp.28-7 - 28-8. Moreover, provincia
legidatures, unlike the federa Parliament, do have a generd expropriation power by virtue of their
legidtive power over “property and civil rightsin the province.” Condtitutiond Act of Canada, 1867,
§ 92(13). See Hogg, Constitutional Law of Canada, § 28.5(b).
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relatively feeble and underemployed right.”**° It applies only to matters within federa jurisdiction, and

asadatute, it is subject to future legidative control.

It isthe Charter of Rights that creates entrenched congtitutiond rights. In the period leading up
to the Charter’ s adoption in 1982, there was considerable discussion about whether to include a
property clause.!®® This public debate over the role of property and the effect of condtitutiondizing
property was renewed severd yearslater when, in 1991, the Canadian federal government proposed
amending the Charter in severd ways, including adding a property clause*®! In both debates the federa
government supported a congtitutiona property clause.  Much of the origina impetus for such a
provison came from Pierre Trudeau, who, as minister of justice, first proposed a property clausein his
1968 document A Canadian Charter of Human Rights, and again in 1969 as Prime Minister.'?
Trudeau renewed his efforts on behaf of a property clause severd times thereafter (in 1978, 1980, and
1981), introducing proposed condtitutional amendments explicitly protecting “the right of the individua

to the enjoyment of property.”* Some commentators, opposing the renewed effort for a property

19Bauman, Property Rightsin the Canadian Congtitutional Context, p. 350.

120For an interesting and revealing account, see Alvaro, Exclusion of Property Rights from the
Charter.

12lghaping Canada’ s Future Together: Proposals (Ottawa: Minister of Supply and Services
1991).

122Berre E. Trudeau, The Constitution and the People of Canada (Ottawa, 1969), p. 50,
52.

123 hid., p. 52. See Government of Canada, The Constitutional Amendment Bill: Text and
Explanatory Notes (Bill C-60) (Ottawa, July 1978), p. 36; Mark MacGuigan, in Canada, House of
Commons Debates, April 29, 1983, p. 25004; Fierre E. Trudeau, in Canada, House of Commons
Debates, January 27, 1981, p. 6595.
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clause in 1991-92, predictably cited “big business’ as the force behind the campaign for including
property in the Charter.'?* This quasi-Marxist explanation seems overly smplistic, however (as Marxist
explanations commonly are). For one thing, Pierre Trudeau, who introduced the first bill proposing a
property clause and who unambiguousdly supported al of subseguent property clause initiatives, was
no toady of big business. As Prime Minigter, Trudeau supported a socid program that was basicaly
socid-welfarist, a program that two authors have caled “big-L Liberalism.”'*® He embraced, at least at
times, openly statist policies designed to redistribute wedlth to the weaker and poorer segments of
society.*?”  He basicaly supported Canada's political culture, which Canadian political commentators
have characterized as “ democrati c-communitarian.”*?® More to the point, Trudeau' s support for a
property clause semmed from his view that the Charter was the best means of stabilizing Canadian
national unity againgt the dynamic of provincia power that threatened to tear Canada apart.'® The

property-clause initiative was essentidly an effort to stitch al of Canada s provinces together in

124Geg, e.g., Jod Bakan, Againgt Condtitutiona Property Rights, in Constitutional Politics,
Duncan Cameron and Miriam Smith eds. (Toronto, 1992), pp. 117, 118; Michadl Mandd, The
Charter of Rights and the Legalization of Politicsin Canada (Toronto, 1994), p. 308.

125Gee Alvaro, Exclusion of Property Rights from the Charter, pp. 321-22.

126ChristinaMcCall and Stephen Clarkson, Trudeau and Our Times, 2 vols. (Toronto, 1994),
p.2, 11.

271d., p. 86; see also Kevin J. Christiano, Pierre Elliott Trudeau: Reason Before Passion
(Toronto, 1994), p. 81.

128Gee Patrick Monahan, Politics and the Constitution (Toronto, 1987), pp. 103-06; Alvaro,
Excluson of Property Rights from the Charter, p. 310.

129Gee Alvaro, Exclusion of Property Rights from the Charter, pp. 322-323.
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economic matters, as part of abroader effort to strengthen nationd unity.

Historically, the provinces have had primary jurisdiction over property matters**® and the
growth of the welfare state was amain source of the growth of provincia power after 1945.531 A
property clause in the federal Charter threatened to undercut the provinces prerogative. Itisno
coincidence that a principle source of opposition to the property-clause proposals came from severa
key provinces.*** Trudeau and others hoped that the Charter generally, and the property clause
specificaly, would provide an entrenched lega basis for staunching the separatist designs of these
provinces, especialy Quebec.®® In this respect, Trudeau accorded no preferentia treatment of
property rights. The idea behind the property-rights clause was that the right of property was but one

of anumber of liberd condtitutiond rights that, taken together, promoted nationa unity.*3*

Severd mgor concerns emerged in the course of discussions over whether to create, for the
fird timein Canadian history, an entrenched condtitutiond right of property. These concernsled each
property-clause initigtive to fail. One concern was the American Lochner era. As Sujit Choudry has

aptly observed, “The Lochner eraand its multilayered legacy loom large in the Canadian condtitutiona

130See Mandel, The Charter of Rights and the Legalization of Politicsin Canada, p. 308
1¥1See Alvaro, Exclusion of Property Rights from the Charter, p. 322.

132See Mandd, p. 308; Alvaro, p. 319-21.

133Gee Clarkson and McCall, val. 1, p. 106.

134See Alvaro, Exclusion of Property Rights from the Charter, p. 323.
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imagination.”**> Opponents of a congtitutiona property clause pointed to the Lochner Court’s decisions
griking down hedlth and safety legidation like maximum work hours law as examples of the potentia

for a condtitutional property clause to undermine Canada' s Status as a socia-welfare tate.’* Canadian
socid legidation that opponent cited as being at risk under an entrenched condtitutiona property right
included rent control legidation, occupationd safety and hedlth regulation, marita property distribution
gtatutes, and environmental regulation.*®” Of course, none of such forms of regulation have been
successfully attacked under the American takings clause, even during the recent takings renaissance, but

that fact was never acknowledged by Canadian critics of a congtitutiona property right.

A related argument was that the clause would congtitutionalize a laissez-faire economy, contrary
to the widdly-shared conviction that the Charter should not entrench any particular economic system or

ideology. A lower federa court in Archibald v. The Queen,*® for example, sated:

The Charter has never before and till does not protect economic liberty or property right. A
ddiberate choice was made to exclude them from the document. No form of economics,

1%5Choudhry, The Lochner Eraand Comparative Condtitutionalism, p.15. Professor Choudhry
points out that within Canadian congtitutiona jurisprudence, Lochner has stood for three distinct
lessons, lassez-fare condtitutionalism being only one of them. The others are judicid activism and
conditutiond criss. All three of Lochner’s lessons, Choudhry argues, have influenced Canadian
conditutionadism. While dl three concerns were evident in debates of protection of property under the
Charter of Rights, the one that was most congpicuous was the fear of laissez-faire condtitutionalism. 1d.,
pp. 16-27.

1%6Seg, e.g., Hogg, Constitutional Law of Canada, § 44.7(b).
13’Bauman, Property Rightsin the Canadian Congtitutional Context, p. 355.

138 [1997] 146 D.L.R.4th 499 (Can. S. Ct.).
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laissez-faire or otherwisg, is part of the Congtitution.**®

Here again, Lochner was dways cited as historica precedent for the likelihood that a property clause
will condtitutionally embed some economic theory, specificaly, laissez-faire economics!® Canadian
criticswere fond of drawing on Holmes' famous dissent in Lochner as establishing a seemingly
unanswerable argument againg congtitutionalizing property (though none of them bothered to point out
the irony that it was Holmeswho later, in Pennsylvania Coal v. Mahon, sharpened the teeth of the
takings clause by announcing the regulatory taking doctrine).

No single factor explains why Canada rejected a condtitutiona property clause. Certainly one
factor iswha Canadians call “the democratic principle.”'** That principle embodies the idea that the
fundamenta concern of governmentd decison-making is redization of democratic will and community
vaues!*? The democratic principle resists what one Canadian commentator calls the “ proprietarian” 143
ideathat “the basic role of government is restricted to the presarvation and protection of property.”*#

The provinces argued that the democratic principle requires strong restrictions on the use of judicia

1391d. at 530.

149Choudhry, The Lochner Eraand Comparative Congtitutiondism, pp. 15-42.
141G5ee Alvaro, Exclusion of Property Rights from the Charter, pp. 317, 321-22,
142|d., p. 310.

13| bid. This use of the term “proprietarian” is strikingly different and in basic respects
incompatible with an older meaning of theterm. It isthis older tradition of proprietarian thinking thet |
have in mind when | used the term “ propriety”in my book Commodity & Propriety. It isimportant
that the two different usages of the term be kept in mind.

144Alvaro, Exclusion of Property Rights from the Charter, p. 310.
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review to frustrate or overturn legidative action that expresses democratic will. An entrenched
condtitutiond property clause, in their view, was fundamentaly incompatible with this conception of the
democratic principle. As Alexander Alvaro has noted, the provinces strong stand againgt a property
clause “indicates the strength of the fear that, once placed in the hands of a non-dected judiciary, such
aclause had the potentia to subvert the seeming victory of democracy by proprietarian interests,
interests which desired to diminish the scope of the economic power of governments.”*4> Conceding
that a condtitutiona property clause would not necessarily have had that effect, the opposing provinces
believed that such was the intention of the federal government.2*® Moreover, they pointed to the
American experience with Lochner-erajudicid activism as evidence that the clause s anti-democratic
potential might be redlized.!*’ Taking the democratic principle serioudy, they argued, requires a

modest role for courts and that, in turn, requires rejection of any regime of Super-Property.

At end of the day, the factor that ultimately explain why Canada rejected an entrenched
congtitutional property right is Canada s federalism. Most of the provinces opposed a property
clause.**® They did so because they wished to continue their traditiona prerogative with regard to
regulation of property relations. Different provinces had different reasons for jedloudy protecting their
control of economic regulation. Quebec, for example, was concerned about protecting its own

income-security program, while provinces like Saskatchewan' s interest wasiits power, which it

1s|q., p. 317.
1481d. p. 321.
“|d., p. 318.

1484, p. 319.
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frequently exercised, to ingtitute province-owned crown corporations.X*® A congtitutional property

clause was thought to threaten dl of these diverse province powers.

Buttressing this argument was the fact that severd provinces dready protected property rights
through their own provincid congtitutions. Alberta and Saskatchewan, for example, had recently
enacted bill of rights that expresdy included property clauses. They argued that local condtitutions were
more effective than afederd condtitution in responding to loca property concerns. One Alberta
government minister, for example, asserted, “It is the responghility of the Government of Albertaon
behdf of the people of Alberta, to ensure that property laws for Albertans are made according to the

wishes of Albertans”**°

What the Canadian example illustrates, and what the neo-liberd formaist argument misses,
then, istheimportance of background political and legdl culture™>! Canada s heritage of secure
property rights made congtitutional protection seem unnecessary, and its verson of federdism made it
politically unacceptable. From the Canadian perspective, congtitutiona protection of property was not
about economic efficiency or fairness, as neo-liberd theory suggests; it was about localism and the

important role that locaism plays in Canada s background politica culture.

How far can one generalize from the Canadian example? Does the fact that property rightsin

Canada are strong and secure despite their non-entrenched status have any lessons for countries

19d., pp. 320-21.
150, pp. 320-21.

BlAgain, it is necessary to emphasize this argument is not unigue to the property right. See
note 26 infra.
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emerging from apolitica and legd regime in which property rights were not respected or perhagps not
even recognized? Or isthere some peculiarity to the British Commonwedth legd tradition that makes
the Canadian experience not germane to such countries? Whileit certainly isthe case thet the
Commonwedlth countries share with the U.K. a strong tradition of property rights that are secure
despite lack of condtitutiona or entrenched status, they are not unique in this respect. At least some of
the new democracies that have emerged from politica regimes in which private property rights were
either not recognized or dragtically reduced have legal and politica traditions of strong property rights
that existed prior to the imposition of repressive regimes. Severd of the countries in formerly
communist Eastern Europe are examples. Poland is the clearest case. Unlike other Soviet-bloc
countries Poland continued aregime of private ownership of land following the onset of communist rule.
Over ninety percent of land in communist Poland was privately owned, athough owners did not fed
that their rights were secure under communist rule>® The strong culture of private property rightsin
land in Poland is attributable to severa factors, some of which, particularly the influence of the Catholic
Church, make the Polish experience somewhat specid but not unique. In Hungary, for example, the
1959 Civil Code recognized certain limited private property rightsin avariety of assets, including land
(athough the communist government continued to use various tactics to induce farmers to accept

collectivization).* This forma recognition of property rights was a response to the strong popular

152Gee Krystyna Danidl, Private Farm Ownership in a Changing Poland: Myth and Redlity, in
Gregory S. Alexander and Grazyna Skapska eds., A Fourth Way: Privatization, Property, and the
Emergence of New Market Economies (New Y ork 1994), pp. 138, 139-140.

153See Hugh Spdll, The Development of Private Property Rights in Communist Hungary and the
Theory of Path Dependent Ingtitutiona Change, published in Global Jurist Topics,
http://wwwv.bepress.com/gj, p. 7.
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cultural support of private property rightsin land, or informal norm of property rights, that existed prior
to communist rule and persisted despite attempts to end the regime of property rights. Private
ownership of land had been a symbol of rank as wel as insurance againgt economic calamity for many
years.™ The same experience of property rights whose path-dependency was based on strong cultural
norms was repeated in other Soviet-bloc countries aswell.™®® The generd point, then, is tha while the
experience of property rights in Commonwedlth countries like Canada may be unusud in some
respects, it isnot unique. The same genera phenomenon of the persistence of property rights based on
background culture, tradition, and informa norms rather than congtitutiona recognition or other
methods of formal lega entrenchment can be found in a number of countries outside the ambit of the
British Commonwedth. Thisfinding further supports the generd clam here: tradition and culture
metter. The new condtitutionalism overlooks this fundamenta fact in its zedl to Sandardize American-

syle condtitutiona recognition of property rights.

V. Legidative Supremacy, Wealth Redistribution, and Constitutional Property: The Case of
India

The standard rendering of the story of condtitutiona property in India seemingly supportsthe
argument frequently repesated by opponents of congtitutiona property, that condtitutionalizing property

has both strongly anti-democratic and anti-redistributive effects. With respect to the effect on

1%Bda C. Maday, The Changing Image of the Hungarian Agriculturdist, in Marida Hollos and
BelaC. Maday eds., New Hungarian Peasants: An East Central European Experience with
Collectivization (New Y ork, 1983), p. 315.

155See Misha Glenny, The Balkans: Nationalism, War and the Great Powers, 1804-1999
(New York, 1999), pp. 549-556.
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democracy, the tenson between congtitutiona property and democracy played out as a protracted
ingtitutiona battle between the courts and parliament. As one commentator notes, “It is awell-known
story how the legidature carried on the battle againgt the abusive potentidity of [the] power aspect of
property through enacting condtitutional amendments and legidations providing for abalition of . . .
agrarian intermediaries, wiping of monopolies, equitable distribution of materia resources of production

and protection of these economic reforms from congtitutional challenges.”**

The“wdl-known” gory isin fact a highly complex story to which | cannot possible do justice
here.®> For my limited purposes, it is enough to note that parliament and the courts were engaged in a
pitched battle for nearly thirty years (1950-1978) over the now-defunct property clauses (Articles

19(1) and 31) of the origina (1950) Indian Congtitution.**® To simplify the story greatly, the Indian

1%p, |shwara Bhat, Tracing Right to Property in the Bosom of Right to Life and Persond
Liberty: Comparative Reflection on Recent Condtitutiona Developmentsin America, Canada and India,
Journal of the Indian Law Institute 38 (1996): 13, 25-26.

15"The following sources are va uable guides to understanding the story of constitutional
property in India

18Congtitution of India (1950), provided, in relevant part, as follows:
Article 19(2):

“All citizens shdl have the right—
(f) To acquire, hold and dispose of property .. .."

Article 31:

“(1) No person shdl be deprived of his property save by authority of law.
(2) No property, movable or immovable, including any interest in, or in any company owning,
any commercid or industria undertaking, shal be taken possession of or acquired for public purposes
under any law authorising the taking of such possession or such acquisition, unless the law provides for
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Prime Minigter, Nehru, pushed the two property clauses through the congtitutional assembly in the belief
that they would apply only to limited government expropriations and not to large-scale socid
engineering programs. His caculus proved false. The Indian courts persistently held that the property
clauses applied to land reform and other economic reform legidation, despite the obvious fact that such
reforms were badly needed. As opponents of the condtitutiona property clausetell the story, the
Indian judges baldly wrested power away from alegidature that voiced widely-shared democratic
preferences for socid reforms following decades of colonid rule. Much as English colonid rulers
denied an opportunity for the Indian masses to participate in democratic self-governance, the Indian
judges arrogated to themselves the authority to deprive the duly-elected representatives of India’s
citizenry the final say over how socid would be structured in what was supposed to be a new and
demoacratic polity. Many commentators believe that it was precisely the undemocratic consequences of
judicid review that led to the eventua demise of condtitutional property in India So long asIndiahad a
system of condtitutiond protection of property, administered by unaccountable judges, it would never
redlize its democratic potentia. Critics of condtitutiona property widely regard India s experience as
nearly-conclusive evidence of the inherently undemocretic character of the condtitutiond right to

property enforced through judicid review.

compensation for the property taken possession of or acquired and either fixes the amount of
compensation, or pecifies the principles on which the compensation isto be determined and given.”

A superb and brief account of the battle over property rights under articles 19(1) and 31 of the
1950 Indian Condtitution is provided in van der Walt, The Condtitutiona Property Clause, in McLean,
pp. 117-123. See dso John Murphy, Insulating Land Reform from Congtitutiona Impugnment: An
Indian Case Study, South African Journal on Human Rights 8 (1992): 362.
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Asthe courts struck down one land reform act after another, the legidature overturned their
decisons through condtitutiona amendments. The courts fired back, deciding varioudy that any future
congtitutional amendment restricting fundamenta rights, including property, would be held invaid,**® that
the court had the power to determine the adequacy of compensation despite a congtitutional
amendment declaring adequacy of compensation to be non-justiciable.*® and that legidation
nationdizing the 14 largest commercid banksin Indiawas uncongtitutiond.*®! The entire interaction
between the courts and parliament was a battle, not a conversation. “The paliticians Sarted reviling the
judgesfor their status-quoist [Sic] and over-protective approach toward property rights-a view which

was not only shared but openly expressed even by some progressive judgesin and out of court.”*62

The denouement of this battle was the Forty-Fourth Amendment (1978). This amendment
deleted articles 19(1)(f) and 31, the property provisons, from the fundamenta rightsin Part 11 of the
Condtitution.*®® In their place Parliament inserted article 300A in Part XI1 of the Condtitution. Article
300A smply provides that “no person shal be deprived of his property save by authority of law.”1%4

Included in Part X11 rather than Part 11 of the Condtitution, article 300A made property a congtitutional

¥Golak Nath v. State of Punjab, A.l.R. 1967 S.C.1643.
180 gravelu v. Specia Deputy Collector, A.I.R. 1965 S.C. 1017.
181R.C. Cooper v. Union of India (the “Bank Nationdization” Case), A.I.R. 1970 S.C. 564.

162K .N. Goyd, Compensation: Down But Not Out, Journal of the Indian Law Institute 38
(1996): 1, 2.

183Contitution (Forty-Fourth Amendment) Act of 1978, removing Articles 19(1)(f) and 31 of
1950 Condtitution of India.

184qubhash C. Jain, The Constitution of India (New Delhi, 2000), p. 229.
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but not afundamenta right. It guarantees only that any deprivation of property will be made by avaid
law that is within the legidature' s power and that does not violate any fundamentd rights or other
condtitutiond restrictions.’® The upshot, according to the general account of the story, was that
democracy, widely seen asthe victim of congtitutiona protection of property, prevailed through the

exercise of public will.

For critics of congtitutiona property, the Indian experience provides even greater support for
the view that congtitutiona protection of property and wedth redistribution, in this instance land reform,
are mutudly incompatible. Through the thirty year period during which India s condtitution protected
property, no meaningful progress was made in redistributing land in that country.'®® Literaly every
maor government action aimed at redistribution was blocked in the name of condtitutiona protection of
property. It was only after the entrenched property right was removed from the condtitution that India
succeeded in indtituting significant redistributive programs. 2’

The stock version of the Indian story is overdated in severd respects. One problem with the
conventiona verson is that it overlooks the significant fact that the Supreme Court’s early cases dedling

with land-reform legidation were dl decided on the basis of the congtitutional guarantees of equdity and

reasonableness rather than on the basis of the right of property. Although the decisons did invaidate

185See van der Walt, The Congtitutional Property Clause: Striking a Balance between
Guarantee and Limitation, p. 123.

186See John Murphy, Insulating Land Reform from Condtitutional Impugnment: An Indian Case
Study, South African Journal on Human Rights 8 (1992): 362, 382-83.

16"The success of these programs, however, is avery different question, one that is beyond the
scope of this study.
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aspects of the land-reform legidation before it, the Supreme Court did not invoke the right of property
in order to judtify itsactions. It was only later, when the condtitutional assembly enacted the First
Amendment (1951), which ousted judicid review of certain land-reform measures, that the Court

shifted the basis of its decisions from the right of equdity to the right of property. %

More important for our purposesis the fact that the Indian Supreme Court did not strike down
al of the legidative land reform measures that came beforeit. Despite its reputation as reactionary
during this period, the Indian Supreme Court upheld severd land reform statutes that were chalenged
under the condtitutional property clause. Infact, the court’s activist posture developed only by 1960,
ten years after the Congtitution’s adoption.*®® During the first ten years the court’ s record demonstrates
afairly sympathetic attitude toward the need for land reform. 1t struck down only two agrarian reform
measures on congtitutional grounds.!™® Of the two, the more important was the Kameshwar decision, a
case that is worth extended discussion because it involved perhaps the single most important land-

redigtribution reformsin India’ s post-colonid history.

The Kameshwar case involved a challenge to the Bihar Land Reform Act of 1950. That act

was an attack on the zamindari sysem. The zamindaris were Indian “tax farmers,” i.e, intermediaries

18yan der Walt, The Condtitutiona Property Clause: Striking a Balance between Guarantee
and Limitation, at pp. 118-119.

189Gee Dhavan, The Supreme Court of India (Bombay, 1977), p. 129.

1Raghubir Singh v. Court of Wards Amjer, A.1.R. 1953 S.C. 373; State of Bihar v.
Kameshwar Singh, A.l.R. 1952 S.C. 252.
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who collected revenue on land from cultivators for the Crown (and before that, Moghuls).1* Though
grictly spesking, the zamindaris were not owners, over time they became more and more entrenched
and increasingly took on atributes of ownership. By the end of the British rule, these intermediaries
represented a powerful vested interest, controlling about 43 percent of dl of India'sland.r> They were
the mogt didtinctive aspect of Indid s land tenure system, a quasi-feuda arrangement in which the actua

farmers received minima security as tenants or sharecroppers.t™

The Bihar Land Reform Act’'s clear objective was abalition of the zamindari syslem. The Act
represented an attempt to fulfill the Congress Party’ s longstanding promise of justice for the smal
farmer.r* Under the act, the tate expropriated virtudly al interests and rights of the zamindars, with
payment of compensation. The problem was with the act’ s treetment of the compensation issue, which
was the main point of controversy throughout the twenty-year battle between the Supreme Court and

Parliament.™

Rather than providing for full compensation & market vaue, the act stipulated adiding scde

form of compensation in which the amount paid per acre wasin inverse relation to the total extent of the

11The zamindari sysem isexplained in H.C.L. Meillat, Land and the Constitution in India
(New York, 1970), pp. 13-15.

2Murphy, Insulating Land Reform from Constitutiona Impugnment, p. 378.
1731 bid.
4Merillat, Land and the Constitution in India, p. 55.

1See S.S. Sharma, Property in Indian Law, in van Maanen and van der Walt, Property Law
on the Threshold of the 21% Century, pp. 345, 349.
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land holding.1"® The reasons for this approach are clear. As one commentator states, “Not only would
full and immediate compensation have put an impaossible burden on Centrdl and State finances, but also
many in India saw the zamindar s as usurpers of the land, minions of past rulers, and hence entitled to

little or no payment.”*’’

Whether this method of compensation was condtitutionaly permissible was hardly clear. During
the drafting of article 31 the decision was made to use the word “ compensation” without any modifier
like“just” or “equitable,™"® leaving it unclear whether the intention was to follow the American and
Audrdian practice of requiring full market-value compensation. Not only was there uncertainty over
the level of compensation that was due, but there was aso controversy over whether courts should
have the power to review the adequacy of compensation that the legidature set. Especialy with respect
to abalition of the zamindaris, there was a strong sentiment to make the question of adequacy of
compensation nonjusticiable.}” With Prime Minister Nehru's urging, the legidature added to article
31, the main property clause, provisons that exempted mgor land-reform measures like the Bihar Land

Reform Act from judicid review under article 31. The clear purpose of these provisons was to vest

78Ibid. In addition, compensation was paid in bonds, not cash, and was spread over a number
of years. Ibid.

Y7 Meillat, Land and the Consgtitution in India, p.55.

18Dhavan, The Supreme Court of India and Parliamentary Sovereignty (New Ddhi,
1976), p. 196-197; Granville Augtin, The Indian Constitution: Cornerstone of a Nation (London,
1966), p. 88.

Merillat, Land and the Constitution in India, pp. 55-56.
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ultimate authority regarding socia engineering reformsin the legidature rather than the courts®° The
legidature s plan was frustrated, however, when a court held that the Bihar Act violated the equality
clause of article 19 by discriminating between expropriatory laws passed before and after the
condtitution’s adoption.*8* The legidature responded by enacting the First Amendment to the
condtitution. This provision freed the legidature from any compensation requirement for certain
expresdy-identified expropriation measures, including the Bihar Act, and explicitly excluded the state

acquisition of agricultura “estates’ from the protection of articles 14, 19, and 31 of the congtitution. 8

On gpped, the Indian Supreme Court held that while in generd the Bihar Act was saved from
judicid review with respect to the compensation requirement, the scope of non-judticiability was limited
to the amount of compensation. The Court did go on to strike down some provisions of the Act asa
colorable exercise of legidative power.’® That aspect of the Court’s decision prompted the legidature

to enact the Seventh Amendment to the congtitution (1956), repudiating the colorable legidation

180See Tom Allen, The Right to Property in Commonwealth Constitutions (Cambridge,
2000), pp. 48-50; Dhavan, The Supreme Court of India, pp. 146-149.

181A | R, 1951 (38) Patna 91.
182Murphy, Insulating Land Reform from Condtitutional |mpugnment, pp. 378-381.

18K ameshwar Singh v. State of Bihar, A.l.R. 1952 S.C. 252. The colorable legidation
doctrineis amatter of legidative competence. The congtitution.expresdy specifies the scope of the
federa and dtate legidature' s power. Under the colorable legidation doctrine the court review
legidation to determine whether alegidative act, gopearing to be competent in form, substantively
exceed the prescribed scope of the legidation’ s authority. The term “colorable legidation” gppliesto
action that indirectly or covertly exceed legidative competence. See Murphy, Insulating Land Reform
from Condtitutiona Impugnment, p. 381, n.68.
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doctrine.’®*

Commentators have tended to be harsh in their judgments about the Kameshwar case.
Professor van der Wat, for example, has characterized the decision as “reactionary” and states that the
decison signaled the Court’ s defiance of the legidature s attempt to exercise authority with respect to
land-reform legidation.’®> While there is considerable truth in that assessment, it isimportant not to
exaggerate the reactionary character of the Court’sdecison. Asone commentator has noted, the
decison “secured the condtitutiona future of agrarian reform by upholding the vaidity of art 31B [which
ousted judicid review of existing land-reform legidation].”® The decision gave the legidature a green
light on its existing land-reform projects. Within ten years after Indian independence the zamindari
system, probably the most egregioudy inequitable aspect of India's colonid land regime,®” had been
completely dismantled.

The second aspect of the Kameshwar case that isimportant for my purposesisthat the bass

for the Court’ s resstance to the legidature had as much to do with ingtitutional competency and the

nature of congtitutional amendment in Indiaasit did with land redistribution. The legidature was

18For acritical appraisal of the Court’s reliance on the colorable legidation doctrine, see
Dhavan, The Supreme Court of India, p. 153-154.

18yan der Wadlt, Constitutional Property Clauses, p. 195-96.

18Murphy, Insulating Land Reform from Congtitutional Impugnment, p. 381. Professor Rgjesv
Dhavan has also expressed a skeptica attitude about the degree to which the Court’ s property
decisons reflected palitica bias. See Dhavan, The Supreme Court of India, p. 129.

187See Mohammad Ghouse, Nehru and Agrarian Reforms, in Rgjeev Dhavan and Thomas Paull
eds., Nehru and the Constitution (New Delhi, 1992), pp. 77, 91.
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attempting to establish plenary authority on two matters: firdt, to effect sweeping socid-economic
changes and, second, to amend the congtitution, including fundamenta rights provision, asit saw fit.18
The courts, particularly the Supreme Court, in turn, were concerned with defining the congtitutiona

limits of the legidature' s amendment power generaly.'®®

Compensation continued to be the foca point over which this struggle for inditutional power
continued to be fought. The legidature enacted the Condtitution (Fourth Amendment) Act (1955),
which inserted into the congtitution’ s compensation provison (article 31(2)) a provison ousting the
court of the power to strike down legidation on the basis of inadequate compensation.  The court
responded to this amendment with a series of decisons amed at reestablishing its jurisdiction over the

compensation question.**®

The ongoing struggle between the Supreme Court and the legidature was brought to a head by
two decisions from the court, Golak Nath v. State of Punjab***and RC Cooper v. Union of India

(the “Bank Nationalization” case)!®? In Golak Nath, the immediate issue in the case did not involve

18See M.V. Pyleg, India’s Constitution (Bombay, 1979), p. 153.

189Gee Paras Diwan, Amending Powers and Constitutional Amendments 2d ed. (New
Delhi, 1997), pp. 112-119.

19E g., Kochuni v. States of Madras and Kerda, A.l.R. 1960 (47) S.C. 1080 (holding that the
Fourth Amendment did not remove the court’ s power to review the reasonableness of “deprivations’ of
property under article 19 of the congtitution); Varavelu v. The Specid Deputy Collector, A.l.R. 1965
(52) S.C. 1017 (reclaming jurisdiction to decide whether compensation was “reasonable’ though not
whether compensation was adequate).

1A | R. 1967 (2) S.C. 1643.

1927 1.R. 1970 (57) S.C. 564.
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compensation as such. At issue was the vdidity of the Seventeenth Amendment to the condtitution
(1964). This provision extended the operation of the First Amendment by expanding the definition of
“edtaes’ to include tenures that the court had previoudy held not within the purview of the First
Amendment. The court held that the amendment was invalid. The court declared that the legidature's
amending power cannot be used to deny or abridge any rights, including but not limited to property,
that the condtitution guarantees as fundamenta. The court recognized that existing amendments could
not be undone but declared that any future amendment which purported to repedl or even redrict a
fundamentd right wasinvdid. At the same time, the Court made it clear that while Parliament lacked
the condtitutiona authority to amend the congtitution to remove aright from the list of enumerated
fundamentd rights, if the congtitutiona assembly wished to do so, the condtitution could be so amended
by it.

In the Bank Nationalization case, which did involve compensation, the court struck down an
act of Parliament nationalizing the fourteen largest commercia banksin India. It reasserted its
jurisdiction to decide whether compensation practices were “reasonable’ by invaidating the act on the
ground that the act’s principles for determining the amount of compensation related to the vaue of
certain assets only and the acquigtion affected the firmsin their entirety. In the court’ s view, then, those

principles were irrdlevant and, hence, unreasonable.
The legidaure responded to these decision by enacting the Twenty-Fourth and Twenty-Fifth

Amendments. The Twenty-Fourth Amendment was intended to overturn the Golak Nath decision,

and the Twenty-Fifth Amendment, aimed at the Bank Nationalization case, effectively tried to remove
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the compensation issue from judicid review by removing the duty to pay “compensation” from article
31(2) and replacing it with aduty to pay an “amount.” Ameazingly, however, when it was given a clear
opportunity once again to assert its primacy over legidative power with respect to power to amend
fundamenta rights provisions, the court nevertheless backed down. In the important case of
Kesavananda v. State of Kerala,'* the court upheld both amendments. Withdrawing from the
position it had taken in Golak Nath, it Sated thet the legidature did have the power to amend the
fundamentd rights provisions of the congtitution so long asin doing so it did not aorogate the basic
gructure of the condtitution. The mgor concession was its acknowledgment that the right of property
was not such abasic feature of the congtitution. Thiswas a crucia compromise because it effectively

permitted the government’s program of land redistribution to be fully implemented.**

The Court’s ongoing struggle with the legidature during the period between 1950 and 1973 is
as much about the ingtitutiona limits of the legidature' s competency to amend or abolish fundamental
condiitutiond rights, whatever they happen to be, as it was about the redistribution of land. Asone
commentator has observed, “In the ultimate analys's, the successes and failures of the process of land
socidisation in Indiawere not greetly influenced by the congtitutional contests between courts and

parliament.”'*® The fact isthat much, if not most of the government’s land redistribution program was

1%8AL1LR. 1973 (60) S.C. 1461

1%The court’ s turnabout seems to be most clearly attributable to the results of the 1971 dection
campaign, in which the Congress Party, which campaigned againgt the court and in support of land
reform, won a sweeping victory in both houses of the Parliament.

1%Murphy, Insulating Land Reform from Congtitutiona Impugnment, p. 385.
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implemented, and the failure of the other aspects of the program were due largdly to chronic problem of
corruption and patronage.’® The key issue affecting property rights was compensation, and by 1978,

the court had conceded that issue to Parliament.*®”

In view of that fact, it needs to be asked why did Parliament in 1978, enact the Forty-Fourth
and Forty-Fifth Amendments, deleting the articles 19(1)(f) and 31, the core of the property rights
provisons, from the conditution? What does this action tell us about the role of text, the congtitutiona
property clauseitsdf, in judicid responses to redistributive programs? The short answer, | believe, is
not agreet ded. Those amendments were largely about palitics and political symbolism. The
amendment was enacted immediately in the wake of the 1977 dectionsin which Prime Miniger Indira
Gandhi’ s Congress Party was soundly defeated by the Janata Party, which had campaigned on a

platform of citizens rights and abolition of the congtitutiona property clause.

Some background is necessary to understand the role of politics and politica symbolism in the
passage of the Forty-Fourth and Forty-Fifth Amendments. Shortly after the Kesavananda decison,
Gandhi’s party fell into strong disfavor with the public, and Gandhi persondly encountered serious
problems, including a conviction by a court of corrupt electora practices™® Her response to these

problems was to announce, on June 26, 1975, a State of Emergency. During the Emergency,

1%See Francine R. Frankd, India’s Political Economy, 1947-1977: The Gradual
Revolution (Princeton, NJ, 1978), pp. 156-200.

¥"Murphy, Insulating Land Reform from Congtitutiona Impugnment, p. 387.

198For an account, see D. R. Mankekar and Kamla Mankekar, Decline and Fall of Indira
Gandhi (New Delhi, 1977).
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Parliament (or what remained of it after she detained many members of her own party) retroactively
repealed the legidation on which her conviction was based and dso enacted a condtitutional amendment
(Amendment Thirty-Nine) removing from the Supreme Court jurisdiction over dleged eectora offenses
committed by the Prime Minigter. The Supreme Court, athough upholding the former, held that the
Thirty-Ninth amendment violated the basic structure of the contitution by impairing free elections.*®
Gandhi’ s government reacted to this decision by circulating proposals to introduce a new condtitution,

one that abrogated the power of judicia review.?® These proposa were not pursued, however.

Findly, in 1977, some nineteen months after it was first announced, the Emergency was lifted.
Shortly thereefter, dections were held, and Gandhi was defeated by a populist codition which
thereafter made good on its campaign promise by passing the Forty-Fourth and Forty-Fifth
Amendments. The winning Janata Party had used the property clauses, especialy article 31, as one the
main symboals of its campaign. Capitaizing on Prime Minister Gandhi’ s precipitous decline in
popularity, especidly in the wake of the Emergency, the Janata Party campaigned on a platform of
returning power to the people, and the demotion of the congtitutiona right of property was one of the

main planksin that platform.

The decision to use the condtitutiond right of property as a campaign maingay was by no
means arbitrary. Land reform and land redistribution was acruciad, perhaps the crucid paliticd issue

snce Indiafirst gained independence, and the congtitutional property clauses were rdevant throughout

1% ndira Nehru Gandhi v. Rgj Narain, AIR 1975 S.C. 2299.

200See Upendra Baxi, The Indian Supreme Court and Politics (Lucknow, 1980), p. 64.
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the struggle between the Supreme Court and the legidature. Article 31, the compensation provison, in
particular was, as one scholar has puit it, “an important arena of congtitutional politics™?® It was,
therefore, an obvious palitica symbol around which to organize a populist campaign and theregfter

through which to gain palitica legitimacy by successfully pursuing its demise.

Property, then, or more specificaly the text of property clauses, certainly isrelevant to
understanding the Indian experience with condtitutiona property. But the controversy over text is best
understood within a deeper context, the context of a fundamenta ingtitutiona struggle between two
branches of government. Condtitutiona property was “the foca point of the struggle for hegemony
between the [Supreme] Court and Parliament.”? The property clause, as an Indian lega scholar has
observed, “merely served as a peg on which have hung the vital questions of limits of State power and
the role of the Court.”*® The intersection of indtitutiona conflict and land redistribution created the

“perfect gorm” in Indian condtitutiond law and politics from 1950 until 1978.

Was the congtitutiond property clause (especidly article 31) essentid to judicid effortsto
attack redigtributive legidation in India? Of course, one cannot answer such a counterfactua question
with any certainty, but it is a least plausible to speculate that the Supreme Court might have reached the
same result, at least in some of its cases, on the basis of other provisons of the congtitution. Its early

decisonsin land reform cases were decided on the basis of the right of equdity, and in the absence of a

24, p. 167.
202| g,

203 id.
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property clause the court might used the equality provison asthetool to resst what it consder to be
ultra vires actions by the legidature in the reelm of property redigtribution. Moreover, it is possble
that some of the tenure forms might have been judicidly frusirated on the basis of the private-law
tradition that Indiainherited from Britain, including thet tradition’s understanding of property rights. As
Chapter Four will discuss, thisis precisely what has happened in a number of lower court casesin post-

gpartheid South Africa.

All of thisis possible, but speculative. The important point, however, isthat while text maiters,
but so too do tradition and background politica culture. The core weskness of the formalist thesisisits
falure to acknowledge the role of tradition and culture. In this repect, the Indian experience does

indeed provide avauable lesson for questioning the formalist thes's.

V. TheKey IsInterpretation

Isit possible to keep property constantly open to continual redetermination through the
processes of norma demoacratic politics despite the existence of a congtitutiona clause protecting
property? | think it is. The decison to have a condtitutiona property clause is one step; interpreting
that clause is a different gep. Whether questions about property, especidly how it isused and how it is
distributed, remain open to democratic determination depends less on the decision whether to have a
condtitutiona property clause and more on the separate step of itsinterpretation. Congtitutionalizing
property can lead to insulation of private property-holdings from the public redlm of palitics, but that is

not an inevitable consequence. It al depends on how courts interpret the clause.

A. “ Guarantee-Oriented” Interpretation vs. “ Limitation-Oriented” Interpretation
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In explaining why interpretetion is the key to the effect that a congtitutional property clause has,
Andre van der Walt draws a useful distinction between what he calls a“guarantee-oriented” view of a
property clause and a“limitation-oriented” view. Thedigtinctionisthis: A guarantee-oriented
interpretation is based on the assumption that the role of any congtitutiona property clauseisto creste a
minimaligt role for government by maintaining aradica divide between the public and private spheres,
while alimitation-oriented interpretation, as van der Wt definesiit, “emphasizes the fact that property
isintringcaly crested by and therefore open to further democratic redefinition and regulation . . . "%
Under this conception of alimitation-oriented interpretation, a property clause protects private holdings
againg arbitrary or discriminatory deprivations by the state, but it leaves holdings open to periodic
readjustments made by the state through normal democratic processes so long as those adjustments are
non-arbitrary and non-discriminatory. A guarantee-oriented approach to interpretation is what critics
of condtitutional property clauses have in mind when they assart that the necessary effect of making
property a matter of congtitutiond protection isingtantiation of laissez-faire or the minimaist night
watchman state. “Lochneriam,” asthat term is usudly understood, is the result of a guarantee-oriented
gpproach. A limitation-oriented gpproach avoids Lochnerism because it does not presuppose thet a
categorica separation of the private and public reallms is a necessary presupposition of any
condtitutional property clause. Rather such an approach presupposes that the private and public realms
are inextricably intertwined in the context of property insofar as the public realm crestes the very redm

of private property. No categorica separation between public and private being possible (or

2%yan der Walt, Congtitutiona Property Clause, p. 128.
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desirable), the limitation-minded interpreter says, condtitutional protection of property isameatter of

constant adjustments between individua and socid interedts.

It isimportant to clarify what the limitation approach, at least the verson that | propose, is not.
It is not such aloose standard of judicia review that it renders dl property holdings open to de facto
evisceration through the exercise of avirtudly unlimited power of the Sate to “regulate’ asit seesfit.
Stated in terms of American doctrine, it is not matter of reading the doctrine of regulatory takings out of
exigence. The limitation gpproach proposed here does not naively assume that al government
regulation of property isthe product of fair-minded and well-functioning democratic politics. Nor does
it assume, with equal naiveté, that conditutiona property law is an effective tool to redizing avison of
digtributive justice®® The point instead is to avoid an gpproach that is based on the Madisonian
anxiety, that is, one that interprets the property clause in away that assumes at the outset that the
government measure in question is the product of some pathology in the democratic process. A
bal anced approach, one that steers between the two extremes of the Madisonian anxiety and the
Progressive cdl for eviscerating the property clause in the interest of distributive justice. Thus, it rglects
both a Progressive no-compensation approach, which risks harms harming the poor and other under-

represented classes as much as it harms the wedlthy,?® ad a Conservative gpproach, which insists on

2%For atrenchant critique of the claim that condtitutiona property law can effectively serve a
politicaly progressive agenda of distributive justice, see Hanoch Dagan, Takings and Didtributive
Judtice, Virginia Law Review 85 (1999): 741. See also Molly McUsic, The Ghost of Lochner:
Modern Takings Doctrine and Its Impact on Economic Legidation, Boston University Law Review
76 (1996): 605, 665.

2%For a discussion of why the Progressive no-compensation approach harms the poor and
other disadvantaged groups, see Dagan, Takings and Distributive Justice, p. 761, 778.
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monetary compensation for al government regulations of property unless the burdens of the regulations
are completdy and immediately offset by the same regulation’s benefits®” As | will discussin Chapter
Three, such a middle-course limitation gpproach is well-illustrated by the German Condtitutional Court

in interpreting the German Basic Law’ s property clause.
B. Limitation-Oriented Interpretation |Is Purposive

Perhgps the most important aspect of alimitation-oriented interpretation of a property clauseis
the fact that it is purposve in character. By the term “purposive,” | mean that the court openly and
systemicaly inquires what substantive vaue underlies the decison to make property a conditutionally-
protected right. An interpretation is purposive when the interpreter openly and systemically asks what
is the core purpose (or core purposes) that can most plausibly be attributed to a constitutiona property
clause. Within libera theory, there are, of course, competing views about the core goa of making
property a condtitutiond right. Securing individua autonomy is obvioudy one candidate, but others
exist aswell. Indeed, one might plausibly conclude that a purposive theory of congtitutional property
thet is most competible with liberdism is one thet is plurdist, recognizing multiple purposes inhering in
condtitutional protection of property.?® The important point for alimitation-oriented approach to
interpreting condtitutiona property clausesisthat the interpreter openly and systemicaly anayze the
question of what core socia objectives underlie the decison to make property a matter of congtitutional

protection. As| discuss more fully in subsequent chapters, the Congtitutional Courts of Germany and

207See Epstein, Takings.

2%8For an example of such aplurdist theory of constitutional property, see Stephen P. Munzer,
A Theory of Property (Oxford, 1990), pp. 442-69.
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South Africa have engaged exactly this sort of purposive reasoning.
C. The Role of Background Legal and Palitical Traditions

The factor influencing that most strongly bears on how a condtitutiona property clause affects
both political readjustments through democratic processes and wedth redistribution is the clause' s non-
condtitutiona context, particularly its background political and legd traditions and culture. In particular,
three aspects of the non-congtitutional politica-lega background are important: the society’s private-
law system; its historical political ideologies; and its dominant socia beliefs about the operation of
ordinary democratic politics.

The firg factor in the politico-legd background is the country’s private law system, especialy
its rules and concepts relaing to property. A crucid question for the meaning of any congtitutiond
property clause is whether the congtitutional concept of property isintended to follow the traditional
private-law meaning of property or to have a separate condtitutional meaning of property??® Even if
the congtitutiona concept of property isformally uncoupled from the traditiona private-law concept,
the latter will continue to influence to former. The condtitution’s concept may have its own life, but that
life beginsin the private-law concept. The private-law meaning of property invariably anchorsthe
condtitutional meaning. Regardless of how much weight judges say they have placed on property’s
private-law meaning, private law influences how they understand the condtitution’ s reference to

“property.”  Anyone who ignoresthe private law of property in the process of interpreting judicia

209Gee Thomas W. Merrill, The Landscape of Condtitutional Property, Virginia Law Review
86 (2000): 885
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interpretations of congtitutional property clauses will have an incomplete picture. More than one*view

of the cathedral”?' isrequired in painting property’s condtitutiona portrait.

The second aspect of a society’s background political traditions and culture are the political
ideologies that have shaped the societies politica debates, particularly as those debates pertain to
property. In the case of some societies, Germany and South Africa, for example, those ideologies may
include political ideas that have now been officialy repudiated. Despite such repudiation, ideologies
that once formed the core of a society’ s politica system can never be entirely erased. Nationa
Socidism and the racist ideology that supported the apartheid regime continue to exert their influence
on lega thought in Germany and South Africa, respectively, through a negative vaence. They represent
what Andre van der Walt cals “historica hangover[g].”** The congtitutions of both countries are
explicit negations of those ideologies, but precisaly because of their negations every term in those
condtitutions has to be interpreted in light of the negations.

The third rdlevant factor is the dominant socia understanding of and attitude about how
ordinary democratic politicswork. Discussions about the effect of congtitutionalizing property on
democratic practices often overlook or underappreciate the importance of background political
traditions and culturein liberd democracies. Democracies come in many different stripes. Some have

written congtitutions; others do not. Courts in some democratic regimes exercise a strong power of

219The referenceis, of course, to A. Douglas Meamed and Guido Calabres, Property Rules,
Liability Rules, and Indienability: One View of the Cathedrd, Harvard Law Review 85 (1972) : 1089.

211A J, van der Walt, Dancing with Codes—Protecting, Developing and Deconstructing
Property Rightsin a Condtitutiond State, South African Law Journal 118 (2001): 258, 297.
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judicid review, while in others the indtitution is much weeker. These differences result from the distinct
political history and politicd traditions of each democracy. So thereisno a priori reason to believe
that democracies dl share the same basic view about how well ordinary democratic politics worksin
their own countries. For instance, one country’s political tradition may be based on what | have been
cdling the Madisonian anxiety, i.e., aconcern with factions, while another democracy lacks any

tradition of such a concern.

The differences among different countries' traditions regarding the operation of ordinary
democratic politics compel neither the structure and content of a congtitution, nor the presence or
absence of any particular condtitutiona provison. That being said, it is aso the case that countries with
different understandings of democracy may and frequently do contain the same or smilar congtitutiona
terms. Moreover, the background traditions and beliefs about democracy affect not only the existence
of certain provisons but how those terms are characteristicaly interpreted. The best way to understand
ademocratic country’ s interpretation of its condtitutional property clause is as an expression of its

dominant outlook on the functioning of ordinary political processes.

Aswewill seein later chapters, Germany and South Africa are examples of nations whose
background paliticd traditions vest consderable trust in their legidative and regulatory systems and,
therefore, whose property clauses are used with a substantial degree of deference toward ordinary
political processes? Their experiences contragt with that in the United States, which has a palitical

tradition of suspicion toward ordinary democratic politics, exhibited by a strongly active judiciary

212] discuss the German condtitutional property clausein detail in Chapter 3 and South Africa's
condtitutional property clause in Chapter 4.
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whose longstanding practice has been to police legidative and regulatory acts for undemocratic taint.
Thejudicid activiam of the Lochner erareflected a skeptica attitude toward the legidative process. As
| indicated earlier, the Supreme Court of that era regarded the processes of ordinary legidative palitics
as being highly vulnerable to undemocratic, non-mgoritarian manipulation by well-organized interest
groups. During alater period of judicid activism, the Warren Court had a different concern with
democracy. Its concern was that mgjoritarian excesses might undermine the proper functioning of
democratic politics?® These two eras represent an ongoing American preoccupation that ordinary
political processes are congtantly prone to abuses and that strong congtitutiond rights, vigoroudy

enforced by courts, are the necessary cure for democracy’ s diseases.

Condtitution-makers need to understand that property clauses do not al have the same valence.
Any andlysis of the effects of such clauses must pay close attention to exogenous local factors, what |
have called background traditions and cultures. Any analyss that neglects these factorsis the sheerest

form of empty formaism. The ultimate lesson of this chapter is to aandon formaism, once and for all.

213This was the animating concern for John Hart Ely’ s famous process theory of judicia review.
See John Hart Ely, Democracy and Distrust: A Theory of Judicial Review (Cambridge, MA, 1980).



