Digparate Impact, Discrimination, and the
Essentidly Contested Concept of Equdity

George Rutherglen

“The line between discriminatory purposeand discriminatory impact is not nearly as bright,
and perhaps not quite as critica, as the reader of the Court’ s opinion might assume.”*

Inthissngle sentence, Justice Stevens suggests dl the problems withthe uneasy distinctionbetween
disparate impact and discriminatory purpose under the Congtitutionand the avil rightslaws. Boththeories
of liability rely uponthe same evidence. Y et each theory purportsto establish unique standards of liahility,
disparate impact more favorably for plaintiffs and discriminatory purpose more favorably for defendants.
This observation, offered dmost inpassing by Justice Stevens, infact rai ses profound issues about the gods
and methods of civil rights law: what it seeksto achieve and how it goes about achieving it. The uncertain
fault line between disparate impact and discriminatory purpose cuts through dmost al the major issuesin
thisfidd, with implications for subjects as different as afirmative action, racist and sexist stereotyping, and
the digtinctive features of age discrimination, an issue most recently addressed by Justice Stevensin Smith
v. City of Jackson.?

The digtinction between disparate impact and discriminatory intent raises so many issues because
it marks the boundary between consensus and controversy over the concept of equdity in civil rights law.
This is the point at which litigation, argument, and judicid decisions depart from widely shared
understandings about what laws againg discrimination prohibit and turn to intensdy fought disputes over
what those laws seek to achieve. Adapting terminology from the philosophical literature? at this point the
overlgpping consensus on discrimination gives way to the essentidly contested concept of equdity. The
theory of disparate impact thus playstwo very different roles in avil rights law. At the concrete level of
adminigtering the law, it dlocates the burden of proof between plaintiffs and defendants. At the abstract
level of defining the ultimate ams of the law, it Structures debates over equdity.

Thisartide discussesthese different dimensons of the theory of disparate impact, beginning in Part
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| with asurvey of the areas in which clams of disparate impact gppear and the efforts to distinguish such
dams from those of intentiond discrimination.  Part |1 traces the vicisstudes in the theory of disparate
impact back to the breakdown in consensus over what congtitutes prohibited discrimination and to
arguments over the inherently contested concept of equdity. Part 111 returnsto an examination of legd
doctrine and the most recent decision under the theory of disparate impact, Justice Stevens opinion in
Smithv. City of Jackson, recognizing a versionof the theory under the Age Discriminationin Employment
Act.

I. Variety and Ambiguity in the Theory of Disparate Impact

Thetheory of disparateimpact acquireditsfird firm foothold in avil rightslaw in Griggs v. Duke
Power Co.,* the leading case recognizing the theory as a basis for lighility under Title V11 of the Civil Rights
Act of 1964.> From there, the theory fitfully spread to other statutory claims, sometimes through judicial
decisons, at other times by statute. As Washington v. Davis famoudy (or for some, infamoudy) held,®
the theory does not gpply to clams of discrimination under the Fifth or Fourteenth Amendments which,
instead, require proof of discriminatory intent. A srictly chronologica account of these developments
would revedl avery checkered history, withdecisons to adopt or reject liability for disparate impact soon
followed by qudifications and limitations. The unifying theme in dl these developments is that the theory
of disparate raisesnot one issue, but two: firgt, whether to recognizeliability onthisbass, effectively shifting
part of the plantiff’s burden of proving discrimination onto the defendant to prove absence of
discrimination; and second, how much of this burden is shifted to the defendant and in what terms. Both
inquiries depend heavily on context so that, for instance, the labor market andysis gppropriate for cases
under Title VII has no relevance whatsoever to the anadlyss of voting patterns for cases under the Voting
Rights Act. The recent decision in Smith v. City of Jackson, recognizing a limited form of lighility for
disparate impact under the Age Discrimination in Employment Act, perfectly illudirates these points. To
appreciate the sgnificance of this decision, it is fird necessary to survey the overdl development of the
doctrine governing clams of disparate impact.

Griggs, as mentioned earlier, isthe starting point for this development. It was a purdy statutory
case, concerned with a private employer and daims only under Title VII. Condtitutiond issuesfigured, a
most, only tangentidly inthe case, whichconcerned testing and education requirementsfor higher leveljobs
at autilityplant in North Carolina.” The landmark holding in the case was that “ practices, procedures, or
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tests neutral on their face, and even neutrd in terms of intent, cannot be maintained if they operate to
‘freeze’ the status quo of prior discriminatory employment practices.”® If the opinion dearly relieved the
plaintiff of the burden of proving intentiona discrimination, it left openexactly what the plaintiff had to prove
to establishdisparate impact or what the defendant had to prove to judify a practice withsuchimpact. The
plaintiff’s burden was met by only the most cursory satistical evidence and the defendant’ s burden was
dternatively framed inavariety of different ways. asashowing of “business necessity,” or that the disputed
practice was “related to job performance,” or that it had “a demonstrable relationship to successful
performance,” or that it had “a manifest relationship to the employment in question.”® These ambiguities
have determined the course of subsequent interpretations of the theory of disparate impact under Title VI,
even if they have not been fully resolved to this day.

Griggs was soon followed by decisons that expanded ligbility for disparate impact, manly by
emphasizing phrases suchas“business necessity” or “meanifest relationship to the employment inquestion,”
which gpparently placed a heavier burden of proof upon the defendant. This stage in the development of
Title VII quickly reached its high-water mark in Albemarle Paper Co. v. Moody,° adecision followed
by the i ssuance of the UniformGuiddineson Employee Selection Procedures.** These guiddines consisted
of regulaions issued by the Equal Employment Opportunity Commission (EEOC) and the other federa
agenciescharged with enforcing Title VII. Although the guiddinesexplicitly governed only the exercise of
enforcement discretion, they were given “great deference” by the courts, following amilar deference given
to earlier versions of these regulations by the EEOC in Griggs and Albemarle Paper.’? Like those
decisons, the guiddines concentrated on the what the defendant had to show to judtify a practice with
disparate impact, rather than what the plaintiff had to show in order to prove digparate impact in the firs
place. Thelater issue wasleft mainly as proof of something less than intentiond discrimination. Thusthe
early trend under the theory of disparate impact was to enhance the defendant’s burden of proof and
minimize the plaintiff’s, resulting in decisons that expanded the scope and significance of the theory.

This expansonwas hated by the decisioninWashingtonv. Davis, which, inadditionto itsholding
that the Condtitution prohibited only intentiona discriminetion, imposed further redtrictions on daims for
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disparate impact under a dtatute, applicable only to the Didrict of Columbia, that was assumed to
incorporate the same standardsfor ligbilityas Tile VI1.2* Other decisions aso imposed indirect restraints
on clams of digparate impact under Title V11, by tightening the limits on the use of datistica evidence to
prove discrimination'* and by strictly interpreting the requirements for certification of class actions, which
served as the procedural vehide for bringing most daims of disparate impact.’® One decision, concerned
withdiscriminationagaing methadone users, aso commented on the insufficiency of any claim of disparate
impact.® In other respects, however, the theory of disparate impact was modestly expanded, to claims
of sex discrimination’” and by givingthe plaintiff the option of attacking a defendant’ s employment practices
one by one, rather thanin their overal effect.’® A further expansion, or clarification of thetheory, occurred
inadecisonthat recognized that it gpplied to subjective hiringand promotion decisions aswdl as objective
tests and educationa requirements, such asthose a issuein Griggs.*®

Thislast decison, however, Sgnded a much more redtrictive turn in interpretation of Title VII. In
that case, the Court divided evenly over a sgnificant retrenchment in the theory, so that no binding
precedent was created, but the view adopted by a plurdity of four became the opinion of the Court in
Wards Cove Packing v. Atonio.?° Tha decision increased the plaintiff’s burden of proof, by requiring
identificationof a gpecific employment practice withdisparateimpact and placing the burden of persuasion
only uponthe plaintiff. By contrast, the defendant’ s burden of proof was greetly reduced, only to aburden
of production and only to ajustification that survived “areasoned review” by the court.?

The twids and turns of the case law under Title VII could be explored in further detail, but
Congress so far has had the last word on the theory of disparate impact. The Civil Rights Act of 1991
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superseded, and to a large extent, overruled Wards Cove. The holdings on the defendant’ s burden of
proof were specificaly rgected and only the requirement that the plaintiff identify a pecific employment
practice, when it was possible to do so, was endorsed by Congress.? Title VII now provides that the
defendant hasboththe burden of productionand persuasion to establish that an employment practicewith
disparate impact is “job related for the position in question and consistent with business necessity.”?
Exactly what the phrase means is open to dispute since it embraces both poles of interpretation of the
defendant’ s burden: business necessity and job relationship.  The directionof Congressto look to the law
that developed before War ds Cove* does not resolve this uncertainty, since the earlier case law, aswe
have just seen, dso isambiguous.

Regardiess of what the Civil Rights Act of 1991 actualy accomplished, it transformed the theory
of disparate impact from a matter of judicia interpretation to legidative action. The same process dso
marksthe development of the effectstest for violations of the Voting Rights Act, the andogue to daims of
disparateimpact under Title V11. In City of Mobilev. Bolden,? the Court held that section 2 of the Vating
Rights Act?® prohibited only intentiona discrimination,?” but this decision, like Wards Cove, was soon
overruled by Congress in the 1982 amendments to the Act. These added a new subsection 2(b) that
established an effects test to determine whether voting rights had been denied onthe basis of race.?® Like
the amendments to Title VII, this anendment was judtified as a return to pre-existing law, manly in

22 Title VIl of the Civil Rights Act of 1991 § 703(k), 42 U.S.C. §2000e-2(k) (2005).8 703(k).
The Act aso sought to revise the burden of proof onthe issue of pretext, but it wasnot clear precisely how
it changed pre-existing lav. Compare § 703(k)(1)(C), 42 U.S.C. §2000e-2(k)(1)(C) (2005) with
Albemarle Paper, 422 U.S. at 436.

2 8 703(K)(1)(A), 42 U.S.C. § 2000e-2(k)(1)(A) (2005).
24 Civil Rights Act of 1991 § 3(2), Pub. L. No. 102-166, 105 Stat. 1071 (1991).
25 446 U.S. 55 (1980).

%6 42 U.S.C. § 1973 (2000). Thethen-current version of this section wasenacted in 79 Stat. 437
(1965).

21" 446 U.S. at 60-61 (plurality opinion of Stewart, J.). Justice White would aso have required
proof of intent, but he dissented on the ground that suchintent had been established in this case. Id. at 103
(White, J., dissenting).

8 96 Stat. 134 (1982). Mohilev. Bolden was specificaly disapproved in the legidative history.
S. Rep. No. 97-417, at 2 (1982).



decisions under the Fifteenth Amendment,?® and the end result was that Congress was clearer about what
it rejected than what it accepted. It rgjected any requirement that the plantiff prove intent, but it adopted
an open-ended test “based on the totdity of the circumstances’ whichwasfurther el aborated by a variety
of factorsidentified in the legidative history.*

The source of these ambiguities dl derive from the same concern that Justice Stevens expressed
in Washington v. Davis: the problematic distinction between discriminatory intent and discriminatory
effects. Justice Stevens expressed exactly the same concern in his separate opinioninMobilev. Bolden.
Although he concurred in the judgment in that case, agreeing with the mgority that the plantiffs had no
clam, he believed that “a proper test should focus on the objective effects of the politica decison rather
than the subjective motivationof the decisonmaker.”*! Nevertheless, asmplefinding of disparate impact
on some racid group was, in his view, insufficient to establish a violation of section 23 The 1982
amendments take a amilar postion by requiring an examination of avariety of different factors, of which
disparate impact on a particular racia group is only one. As refined in Thornburg v. Gingles,® for
gpplication to daims of vote dilution through the use of multi-member digtricts, these factors require a
showing that “abloc voting mgority must usually be able to defeat candidates supported by a politicaly
oohesive, geographicaly insular minority group.”** This showing involves more than the loss of single
election or even apattern of dections by candidates from a minority group; it so requires elements of
racialy sdlective bloc voting.®

Thistrend, away from rigid indstence on proof of intentiond discrimination toward some form of
lidbility for discriminatory effects, is evident under other civil rights statutes. More so than under Title VII
and the Voting Rights A ct, dams of disparate impact under these statutes have been of limited significance.
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Under Title VI of the Civil Rights Act of 1964,% a companion provision to Title VI that prohibits racia
discrimination by recipients of federal funds, the Supreme Court has recognized alimited form of ligbility
for disparate impact. Such claims can be brought, not under the statute itsdlf, but only under regulations
issued under the statute,®” and these dams can be brought only by the government, not by private
individuds® Claims of disparate impact can also be brought under the Rehabilitation Act of 1973,*
another statute which prohibits discrimination by recipients of federal funds, in this case on the basis of
disability. When this prohibition was extended generaly to employers by the Americans with Disabilities
Act of 1990 (the ADA),* the theory of disparateimpact wasaso codified, interms that closaly resamble
those that now appear in Title VII.* Nevertheless, few class actions are brought under the employment
provisons of the ADA because of the predominance of individua issues, suchasthe nature and extent of
aplaintiff’ sdisability and the cost of any accommodation that can be madefor it.? Individua daimsunder
the ADA have eclipsed the significance of the theory of disparate impact.

Clams for discrimination related to real estate are governed by two statutes, originaly enacted
during Reconstruction, sections 1981 and 1982.* Section 1981 prohibitsracid discriminaionin dl forms
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of contracting, but it has beeninterpreted by the Supreme Court to prohibit only intentiona discrimination.*
Section 1982 ismore narrowly focused ondi scriminationwithrespect to property transactions, but because
its history is so dosdly linked with section 1981, it, too, has been limited to intentiond discrimination.*®
Modern fair housing legidation has received more equivoca interpretations, with the circuits lit on the
avallability of daims for disparate impact under the Fair Housing Act of 1968.% So, too, the decisions
under the Equa Credit Opportunity Act of 1974*" have left the standards for proving discrimination in
lendinguncertain, withcourts seeking various anaogiesto cases under both Title V11 and the Condtitution. 8

All of these statutory devel opments recently culminated in Smithv. City of Jackson, inwhichthe
Supreme Court recognized a qudified formof the theory of disparate impact under the Age Discrimination
in Employment Act of 1967 (the ADEA). Thisdecison, to be discussed more fully in Part 111, requiresa
prior understanding of the place of age discrimination in the entire spectrum of discrimination dams,
induding those under the Congtitution. It is therefore useful to return to Washington v. Davis and its
requirement that the plaintiff prove intentiond discrimination in order to edtablish a violation of the
Condtitution. Some scholars found this decision to be asgnificant retreat from the promise of equd racid
justice in Brown v. Board of Education.”® Others, like my colleague, Dan Ortiz, found it to be an
invitationto exploit the ambiguitiesinthe concept of intent and to tailor the standards for proof of intentiona
discrimination to different contexts®® Theseviewsare not mutudly excdusive and dements of both of them
must surely be true: ambiguities in the concept of intentional discrimination tend to be systematically
resolved in favor of anarrow interpretationof the congtitutiona prohibition. The same genera conclusion
can be approached through two related, but distinct, issues. first, the evidence necessary to prove
intentional discriminetion; and second, the relationship between intentiona discrimination and affirmative
action.
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% Seeid. at 388 (interpreting both § 1981 and § 1982 to require proof of intentional
discrimination).

4% 42 U.S.C. 88 3601-31 (2000). See Peter E. Mahoney, The End(s) of Disparate Impact:
Doctrind Recongtruction, Fair Housing and Lending Law, and the AntidiscriminationPrinciple, 47 Emory
L.J. 409, 425 n.54 (1998).

47 15U.S.C. § 1691 (2000).
48 Mahoney, supranote _, at 411, 447-50.

49 E.g., David Strauss, Discriminatory Intent and the Taming of Brown, 56 U. Chi. L. Rev. 935
(1989).

% Danid R. Ortiz, The Myth of Intent in Equal Protection, 41 Stan. L. Rev. 1105 (1989).

8



Concreteissuesof proof, morethanany abstract theory, reveal the fundamenta smilarity between
cdams of intentiond discrimination and those of disparate impact. The evidence submitted to prove one
kind of clam invariably can be used to support the other. Three decisonswithin a year of Washington
v. Davisillugraethispoint. InVillage of Arlington Heights v. Metropolitan Housing Authority,> the
digparate impact of a zoning decison on African-Americans was hed to be insuffident to establish
discriminatory intent inthe absence of further evidence showing that race entered into the decisionmaking
process. The Court acknowledged, however, that evidence of adverseimpact “may provide animportant
garting point” and may be entirdy sufficient if “aclear pattern, unexplainable ongrounds other than race,
emergesfromthe effect of the state action.”>? Thehistory of decisionmaking ontheissuein question—zoning
for sngle-family dwellings-aso was rdlevant and was found to be a sufficiently neutra judtificationfor the
city’ srefusd to rezone to permit low-income housing. These two dementsin the Court’s andysisfigure
invirtudly al daims of discrimination: the plaintiff’ sinitia showing of discriminatory intent or effectsand the
defendant’ s offered judtification for the disputed decision.

Although Arlington Heights was a condtitutiond case, two cases under Title VII followed
essantialy the same pattern. Ininternational Brotherhood of Teamsters v. United Sates,> the Court
upheld afinding of intentiond discrimination in hiring and promoting truck drivers to better-paid positions
as“over theroad” drivers. The plaintiff’s evidence was overwheming based on the “inexorable zera” of
amost no representation a al of minority driversin®over the road” jobs>* This overwheming satistica
disparity was augmented by anecdota evidence of discrimination that, in the Court’s words, “brought the
cold numbers convincingly to life”™® These extreme cases are as easy as they are rare. More
representative of the typica casetoday isHazelwood School District v. United States,* whichinvolved
the complex andydis of statistical evidenceinthe hiring practices of a public school digtrict in suburban S.
Louis Thiscasewas brought under Title VI, but snceit involved aclam of intentiond discriminetion by
a government employer, it could equaly well have been brought for violation of the Fourteenth
Amendment.>” What is surprising about the Court’s andysis of the statistical evidence applies equaly to
damsof disparateimpact. Thesameexamination of thelabor market, inthiscasefor postionsasteachers,
and of the employer’s hiring decisons over the relevant period time, and the same determination of the
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sgnificance of any discrepancy inthose numbers, appliesequaly to the plantiff’ sburdento show disparate
impact as to show intentiona discrimination. Indeed, in the decades since Hazelwood was decided, the
only religble difference between the use of Satistical evidence in the one case and in the other, isthat a
greater discrepancy, supported by additiona evidence, is needed to show intentiona discrimination.>®

The smilarity betweenthe two kinds of claims goes further. As Justice Stevens pointed out in his
dissent, if the plaintiff succeeded inmaking out a prima faci e case of discrimination, the burdenthen shifted
to the defendant to rebut that case.®  The mgority did not disagree with this andysis® dthough neither
opinionidentified discreteissues on whichthe burden of proof was dlocated betweenthe parties. Instead,
the disoute in Hazelwood was entirdly over the adequacy of the plaintiff’s satistical evidence, an issue on
whichit would bear the entire burden of proof, even on aclam of disparateimpact. Supposing, however,
that the defendant had submitted evidenceto judtify its hiring practices—for insance, conducting interviews
inorder to assure that teachers had the necessary personal killsto work effectively withstudents and other
faculty—that evidence could have beenused inrebuttal. Intermsof thetheory of disparateimpact, evidence
of job rdationship or business necessity cana so be used to defeat adam of intentiond discrimination. The
difference between the two theories of liability is not in the evidence used to support or defeat a clam of
discrimination, but inthe way inwhichthe burdenof proof is explicitly alocated between the parties under
the theory of disparate impact. In acdam of intentiona discrimination, the burden of proof rests entirdy
withthe plaintiff to establish, inthewordsused inTitle V11, that “race, color, religion, sex, or nationd origin
was a motivating factor for any employment practice, even though other factors aso motivated the
practice.”®!

All of thisbearsout Justice Stevens observation, withwhich this article began, that the difference
between claims of disparate impact and claims of intentiond discriminationoftenis exaggerated. It leaves
open the puzzle, however, about why the difference between these two kinds of claims has been so
frequently litigated. If only asubtle shift inthe burden of proof isat stake, why do the parties care so much
about thisissue? Why, for that matter, hasthe Court devoted so much attention to it and Congress, aswell,
in specificaly defining the difference between claims of disparate impact and clams of intentiona
discrimination under Title VII? The next part of this article addresses these questions.

[1. Discrimination and the Inherently Contested Concept of Equality

% George Rutherglen, Disparate Impact under Title VII: An Objective Theory of Discrimination,
73Va L. Rev. 1297, 1332 (1987).
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For lawyers, disputes over the theory of disparate impact are disputes over the burden of proof.
Asaninitid matter, digoutes over whether the theory is available at dl reduce to the question whether the
plantiff has to carry the entire burden of proving intentiond discrimination or only the lesser burden of
proving disparate impact. And if the theory is recognized, most disputes over its implementation turn on
how much of the burden of proof is shifted onto the defendant—whether the defendant has a lighter or
heavier burden of judifying a practice with disparate impact. Lawyers care about the burden of proof
because in close cases, it determineswho wins or loses, withdoubts resolved againgt the party who bears
the burden of proof. The party who does not have the burden of proof can blame al the gaps in the
evidence and in the resulting inferences on the party who does. Placing the burden of proof on the
opposing party often gives lawvyers adecisve edge in litigation.

Y et the obsession of lawyerswith the burden of proof, understandable though it may be, does not
explan its pervasive presence in the law of discrimination, particularly as gpplied to clams of disparate
impact. It is atributable, or so | will argue, to deeper issues, vaues, and concerns. My thesis is that
disputes over the theory of disparate impact mark the point where the consensus over discrimination runs
out and the inherently contested concept of equality takes over. As with severa other related issues,
notably afirmative action, controversies break out where prohibitions againgt discrimination no longer
provide areliable and accepted guide about how to achieve equdity. Disputes about equdity then feed
back into disputes over what congtitutes prohibited discrimination, narrowing the prohibition in some
respects and extending it in others, but giving rise to controversy precisdy because of these distortions of
the concept of discrimination itsdlf.

Borrowing from the philosopher, John Rawls, we might say that we have an “overlapping
consensus’ on the concept of discrimination.®? For Rawls, the overlapping consensus is a condition that
assures the stabiility of principles of justice in a well-ordered society.®® It assures that these principles,
derived by arguments that appeal to rationa individuds in a hypothetica Stuation, would prove to be
minimaly acceptable to people with diverse mora and religious beliefs in the redigtic conditions of a
modern democratic society. The overlgpping consensus, in hisview, is not a compromise that somehow
represents the weighted average of otherwise incondstent beliefs. It represents a commitment that
adherents of those beliefs, to the extent they are reasonable, would have to principles of justice. Rawls
derivesthese principlesby entirdly different means, dependent upon el aborate arguments made withinwhat

62" John Rawls, The Idea of an Overlapping Consensus, in Collected Papers 421, 421 (Samuel
Freeman ed., 1999). For a similar adaptation of Rawls views, but one more focused on abstract
normative issues rather than a descriptive account of concrete disagreements, see Cass R. Sungtein,
Incompletely Theorized Agreements, 108 Harv. L. Rev. 1733 (1995).
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he cdls “the origind position.”®* The overlapping consensus only assures that, if the principles of justice
derived in the origind position were actually adopted in any modern society, reasonable people with
fundamentdly different mora and rdigious views would find them acceptable as a bass for socid
cooperation. The overlapping consensus neither provides the arguments for his principles of justice nor
guaranteesthat those principleswould be adopted. It only explains how, once adopted, they would form
the basis for a stable political order.®®

To pursue the subtletiesof Rawls theory of justicewould take a separatearticle, far removed from
the intricacies of the theory of disparate impact. But that, in away, is the point. No theory of justice
explains the law as we have it. No comprehensve theory of equaity uniquely determines the lega
prohibitions againgt discrimination. Instead, altogether too many theoriesof what equality truly requirescan
be invoked to support the minimal concept of discriminationas colorblindness. And atogether too many
disputes among those theoriesreflect disagreements about how that concept should be extended, modified,
or limited. The overlgpping consensus, as Rawls uses the term, only provides a means for describing the
problematic relationship between comprehensive mord and religious views and the more limited concept
of politicad liberadliam that he endorses. It insulates histheory of justice from more fundamentd disputes
between adherents of different religions and secular philosophies of life. It describes the relaionship
between comprehensive mora and rdigious viewsand the more limited concept of politica liberdism that
Rawls endorses.

The same basic idea, however, can beinvoked at alower level of abstraction and generdity: to
describe the rdationship betweentheories of justice and equaity and actual legd rules. In the realm of avil
rights, it describes the point a which the concept of discrimination gives way to arguments over equdity;
where arguments about the best means of preventingimproperly motivated actions, whether by government
or by employers, gives way to argumentsabout the kinds of equdity the law is seeking to achieve, in terms
of equa opportunity throughout society. Such disoutesbresk out most dramaticaly inthelaw of affirmative
action, but they can be found throughout the law of discrimination. In the debates over afirmetive action,
the fauit line between discriminationand equaity occursjust a the point that race-conscious programs can
no longer be judtified asremediesfor identifiable instances of past discrimination. Broad agreement across
the politica spectrum supportsthe concept of discriminationascolorblindness. It givesway tofundamenta
controversy when that principle must be violated in order to attain some broader concept of equdity,
defined in terms independent of discrimination itsdlf.

The support for the concept of discrimination as deviations from colorblindness is so broad partly
because the concept itsdlf is defined in redundant, yet ambiguous, terms as “intentiond discrimingtion.”
The widespread use of this phrase, without much sense thet it is redundant, reveals what the problemis.

% 1d. at 428. For Rawls account of the origind position, see John Rawls, A Theory of Justice
102-30 (rev. ed. 1999).

% Rawls, supranote _, at 444.
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Discrimination, inthe usua meaning of the term, outside of dvil rightslaw, requires some formof intent with
respect to the grounds of discrimination. A manager cannot discriminate between skilled and unskilled, or
qudified and unqudified, workers without taking these characterigticsinto account. So, too, he or she
cannot discriminate on the basis of race or sex without taking these factorsinto account. Concepts such
as“unconsciousdiscrimination” and * discriminatory effects’ are extensons of the concept of discrimination
in the ordinary sense and have dicited controversy for just this reason. Some critics, of course, have
questioned these extensions, but it is more important to contrast them with the accepted sense  of
discrimination.  Across the political spectrum, from right to left, there is agreement about the need to
prohibit discrimination in its most narrowly defined and widely accepted sense: as adverse action taken
againg members of minority groupsand againg womensmply because of ther satus as membersof these

groups.

Thus, Richard Epstein, who is usudly areliable indicator of the extreme right wing of acceptable
politica opinion, endorses a prohibitionagaingt discrimination by government, and to the extent necessary
to dismantle the effects of government discrimination, discrimination by private employersaswdl.®® Tobe
sure, from his book, Forbidden Grounds, it is sometimes difficult to tell whether he objects to
discrimination by the government more because it is by the government than because it is discrimination.
Nevertheless, he does oppose it, sometimes based on libertarian arguments for restricting the role of
government and sometimes based on utilitarian arlguments for promoting overal efficiency.®’

Representative of a more moderate conservatism is Alexander Bickd, who clearly stated his
position in his well-known denunciationof afirmative action. As he said before the firgt affirmative action
cases were decided:  “The lesson of the great decisions of the Supreme Court and the lesson of
contemporary history have been the samefor @ least ageneraion: discrimination on the basis of raceis
illegd, immord, uncongtitutiond, inherently wrong, and destructive of democratic society. Now thisisto
be unlearned and we are told that this is not amatter of fundamenta principle but only a matter of whose
ox isgored.”® This famous passage promotes the principle againgt discriminaioninto acongtraint on any
formof legitimate government action—asurprisngly absolutist positionfor Bickd to take givenhis otherwise
generd dlegiance to the pragmatic, conservative gpproach he adopted from Edmund Burke, with his
sengitivity to the history and circumstances in which government must act.%®

Another condtitutiona scholar, John Hart By, offered an equaly famous defense of affirmative
action, confronting Bicke directly with the argument that it did, indeed, make al the difference whose ox

% Richard Epstein, Forbidden Grounds 103-15 (1992).

7 |d. at 118-25.

% Alexander M. Bickdl, The Mordity of Consent 133 (1975).
% 1d. at 3, 16-17.
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was gored: the minority’s or the mgority’s. He saw no conditutiona objection to the mgority
discriminating againgt itsalf through programs of affirmative action.”® The mgjority could protect itsalf
through the politica process by means that were not available to minority groups. His position was based
explictly on rights of democratic participation: not smply to have each individud’ s vote counted equaly
with every other but to have each individud’s interest consdered equdly in the entire process of
governmern.

Still further dong the spectrum of liberd views, many scholars have defended prohibitions against
discrimination as a means, but only one means, of “bresking down patterns of racial segregation and
hierarchy,” to use the phrase from United Seelworkers v. Weber,” the major decision upholding
affirmative action under Title VII. This defense of affirmative action as a remedy for the persstent
consequences of past discrimination has been widely embraced, by figures otherwise so diverse in thar
philosophica commitments as Lawrence Tribe, Cass Sungtein, Ronad Dworkin, Owen Fiss, and David
Strauss.”? It attaches priority to the end of achieving effective equality over the means chosen to achieve
that end. Prohibitions againg discrimination are only one such meansto this end.

At the left-wing extreme, partisans of Critica Legd Studies, Critica Race Theory, and Critica
Feminigs denounce any attempt to make prohibitions againgt discrimination the exdusve means of
remedying inequdity, not on the ground Imply that they are ineffective, but on the ground that they
legitimate the status quo of caste, oppression, and disadvantage. Alan Freeman, Charles Lawrence,
Richard Delgado, Lani Guinier, and Catharine MacKinnonhave criticized prohibitions againg discrimination
as the embodiment of a purely formad principle of equality that fails to take account of the redlity of race-
and sex-based subordination.”™ Thisdeficiency in existing law can be cured only by recognizing therights

0 See John H. Ely, The Congtitutionality of Reverse Racia Discrimination, 41 U. Chi. L. Rev. 723,
727 (1974).

443 U.S. 193, 208 (1979).

2 See Laurence H. Tribe, American Congtitutional Law 1514-21 (2d ed. 1988); Cass R.
Sungein, Lochner s Legacy, 87 Cal. L. Rev. 873, 896-97 (1987); Rondd Dworkin, Taking Rights
Serioudy 226-27 (1978); Owen M. Fiss, A Theory of Fair Employment Laws, 38 U. Chi. L. Rev. 235,
310-13 (1971); David A. Strauss, The Myth of Colorblindness, 1986 Sup. Ct. Rev. 99, 100, 126-27.

3 SeeAlan Freaman, Legitimizing Racia Discrimination Through Antidiscrimination Law, 62 Minn.
L. Rev. 1049, 1050 (1978); Charles Lawrence, Theld, the Ego & Equa Protection, 39 Stan. L. Rev.
317, 387-88 (1987); Richard Delgado & Jean Stefancic, The Racial Double Helix: Watson, Crick, and
Brown v. Board of Education (Our No-Bdl Prize Award Speech), 47 How. L. J. 473, 484 (2004);
Richard Delgado, The Imperid Scholar: Reflections on a Review of Civil Rights Literature, 132 U. Pa. L.
Rev. 561, 568-77 (1984); Lani Guinier, The Tyranny of the Mgjority 3-5 (1994); Catherine MacKinnon,
Towards a Feminist Theory of the State 161-66 (1989).
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of groupsto achieve equal satus and recognition. As| read these authors, however, they have stopped
far short of advocating repedl of the laws againg discrimination, like Title VII. Ther criticiam essentidly
isthat existing law does not go far enough, not that it goestoo far.

This commitment, however qudified and nuanced, to prohibitions against discriminationrepresents
the common ground among legd theorists across the political spectrum. 1t condtitutes the overlapping
consensus, reached by theoretica argumentsfromvery different, if not utterly incompatible, premises and
proceeding by equaly varied and divergent methods of reasoning. This consensusis not only amatter of
theory, but expresses the widespread support for prohibitions againg discrimination, asreveded by palling
data on affirmative action. These data show that approval ratesfor affirmative action depend very heavily
onhow programs of afirmative action are described. Thetermitsdf dicitswidespread disgpprova, asdo
decisions based on preferences rather than ability, while programs to improve the position of minoritiesor
to compensate for past discrimination receive broader support.” Thecommonthreadindl thedataisthat
discrimination is the base line fromwhichboth approval and disapprovad is derived: gpprovd if affirmative
action is seen to be necessary to remedy past discrimination; disgpproval if it is thought to be only an
instance of continued discrimination.  Prohibitions againgt discrimination are the common ground on which
disputes over affirmative action are fought out.

Allegianceto the concept of discriminationas an abstract ided is nearly universd. Disputesbreak
out only when it is necessary to formulate concrete rules for actualy achieving equdity. Asmy colleague,
DanOirtiz, haspointed out, these disputes arise evenover the terms inwhich prohibitions againgt intentiona
discrimination are gpplied, varying across a range of different dams from employment discrimination to
voting rights”™ The variation is dl the more striking, and the disagreements more intense, over dams of
disparate impact. On the hopeful side, the absence of hard-and-fast rules of liability alow clams of
disparate impact to be molded to different forms of discrimination and the different contexts in which they
arise. Thisis | believe, one of the centrd indghts of Jugtice Stevens opinionin Smithv. City of Jackson,
to be discussed more fully in the next part of thisarticle. On the doubtful Sde, the same variability creates
the risk that the commitment to equality embodied in laws againgt discrimination will not be fully
implemented, that technicditiesand qudificationsin applying the theory of digparate impact will defeet the
efforts of mogt plantiffs to establish liability. The overlapping consensus on prohibiting intentiona
discriminationresults, onthis view, fromthe effectiveness of such prohibitions in remedying aproblemthat
isnow long past: the explicit segregation and exclusion that characterized the regime of Jm Crow and that
was largdy dismantled by in the firg wave of civil rights litigation inthe decades after Brown v. Board of

4 Charlotte Steeh & Maria Krysan, The Polls Trends: Affirmative Action and the Public,
1970-1995, 60 Pub. Opinion Q. 128, 130-131 (1996).

> Ortiz, supranote .
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Education.” No matter how effective in diminating such obvious forms of discrimination, prohibitions
agang intentiond discrimination could not address the more subtle forms of discrimination that grew up in
their place. Thetheory of disparateimpact initidly played an important rolein “smoking out” these hidden
forms of discrimination, but its effectivenesswas compromised, onthis pessmigtic view, by procedural and
subgtantive regtrictions imposad on plaintiffs who brought claims under this theory.

Much can be said for this conclusonand muchhasbeen said for the optimigtic view aswdl. For
present purposes, it islessimportant to choose between these views than to recognize the way in which
they define and structure debate over the theory of disparate impact. It plainly extends ligbility beyond
damsfor intentiond discriminationbut does so subject to the same concerns and redtrictions. Theseviews
attempt to strike a balance between pragmétic effectiveness in diminating discrimination and preserving
quintessentialy American vaues of individud rights, universal coverage, and limited government.
Prohibitions againg intentiond discrimination preserve these vaues, fird, by protecting individuds from
discriminationonthe basis of features that they, by and large, are powerless to change. Second, they are
universd in the sense that they protect everyone, as we say, regardless of race, color, creed, or sex.
Whites are protected as well as blacks, menaswedl aswomen. And third, these prohibitions require only
limited government intervention, telling employers, government, and other indtitutiond actors only what they
may not condder in making decisons, not what they must consider.

This compromise does not work so easily for clams of digparateimpact. To the extent that such
dams uncover subtle or hidden forms of discrimingtion, no one denies thair dedrability.  Eiminating
discrimination is the core commitment of the overlgpping consensus on civil rights. But the countervailing
vauesof individudism, universdity, and limited government qudify and restrict effortsto make good onthis
commitment. The theory of disparate impact threatens to compromise these values for many of the same
reasons as programs of dfirmative action. Like affirmative action, the theory of disparate impact
emphasizes results over intent, focusing on group satistics instead of individudized evidence of
discrimination. Likewise, this theory of liability works dmost exdusvey to the benefit of minority groups
and women.”” Claims of diparate impact are virtudly never brought on behaf of whites or on behalf of
men. And lastly, such clams require defendants to justify practices with disparate impact, injecting courts
into areassessment of the defendant’ sreasons for adopting the practice in the first place.”® Courtsend up
telling defendants what they should do, not just what they shouldn’t do.

The connection between disparate impact and afirmative action also operates at the practica in

® See, eg., David Lyons, Corrective Justice, Equal Opportunity, and the Legacy of Savery and
Jim Crow, 84 B.U. L. Rev. 1375, 1389-91 (2004).

" Chales A. Sullivan, The World Turned Upside Down? Disparate Impact Claims by White
Males, 98 Nw. U. L. Rev. 1505, 1508-09 (2004).

® Rutherglen, supranote _, at 1298.
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addition to the theoretica level. Defendants faced with liability for digparate impact have powerful
incentives to adopt firmative action plans to dleviae the adverse effects of practices that they would
otherwise have to judify withmore or less extensve empiricd evidence. AsJudge Wisdom firgt articulated
the problem under Title VII, employers faced with liability for disparate impact, without the possibility of
engaging in permissble forms of dfirmative action, would be placed on a “high tightrope without a net
beneath them.””® They would be subject to suit either for disparate impact or for reverse discrimination.
Allowing them to adopt affirmative action programs for hiring, training, or promotions, even if they do so
in the shadow of the law, dlows them to reduce their exposure to liability.

But here, too, countervailing vaues have limited the force of legd doctrine. The threst of liability
for digparate impact, at least under Title VII, has never required employers to diminate dl forms of
imbaancein their work force. Liability has actudly been imposed usudly only when there is some reason
to believe that the employer has engaged in intentiond discrimination: where there is a complete absence
or only minima presence of members of aminority group, “the inexorable zero” as it has been famoudy
characterized; or where the practice in dispute is inherently suspect, either because it has been previoudy
found to beillegd or becauseit was framed interms that obvioudy exclude members of the plaintiff’ sclass,
such as ogtengbly neutrd height and weight requirements that nevertheess exclude a large proportion of
women. Liability for disparate impact under Title VII, whatever the hopes of its advocates, has never
strayed very far fromligbility for intentiona discrimination. Claims of disparate impact, athough doctrinaly
digtinct from clams of intentiond discrimination, remain bound by the same limiting principles embedded
in the overlapping consensus.

These theoretical consderations do not resolve the tengons inherent in the theory of disparate
impact. They instead explain why thetensonsexist inthefirst place. To return to the quotation with which
this paper began, they confirm Justice Stevens observation that “the line between discriminatory purpose
and discriminatory impact is not nearly as bright, and perhaps not quite as criticd, as the reader of the
Court’s opinion[s] might assume.” What he said then, nearly thirty years ago, is equaly true now, and its
enduring significance can be seen in itsimplications for the current development of the theory of disparate
impact. Justice Stevens own opiniongpplying the theory to claims of age discrimination isthe best place
to begin this task.

[11. Implications for Age Discrimination

InhisopinioninSmithv. City of Jackson, handed down just last term, Justice Stevens recognized
dams of disparate impact under the Age Discrimination in Employment Act (ADEA), but narrowly
interpreted the reach of such clamsin light of past and now superseded decisions under Title VII. The
judgment he announced for the Court, and effectively the opinionthat he wrote for amgority, might appear

" Weber v. Kaiser Aluminum & Chem. Corp., 563 F.2d 216, 230 (5th Cir. 1977) (Wisdom, J.,
dissenting), rev’d, 449 U.S. 193 (1979).
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to be a compromise between the competing arguments for and againgt interpreting the ADEA in exactly
the sameterms as Title V1. Thetwo Satutes have some provisionsin common and some, directly relevant
to the theory of disparate impact, that diverge. To view the decison from such a srictly doctrina
perspective, however, is greatly to underestimate its importance. It demongtrates the Court’ s continuing
commitment to imposing liahility for discriminatory effects as ameans of preventing hidden and otherwise
dusve forms of discrimingtion.

The plantiffs in City of Jackson were police officers who claimed that a pay raise for al city
employees was systematically less favorable to officers over the age of 40 than to younger employees®
They did not dam that they received lower raisesin absol uteterms, but only that they recelved lower raises
asaproportionof their pre-existing sdary.8! Thelimited form of adverseimpact that they alleged no doubt
reduced the ultimate persuasiveness of their claim that they were victims of discrimination, as did the
judtification offered by the city for the way in which the raises were structured. Employees withless than
five years experience, who were predominantly under 40, received proportionally greater raises based on
pre-existing salary because the city wastrying to bring tarting salaries up to the regiond average.®? These
background factsdid not support astrong inference that the city acted generdly contrary to the interest of
older workers, but instead that it adopted a policy for entirely legitimate reasons that inevitably was less
favorable to some employeesthanothers. Therewaslittle evidencein the record that the city was engaged
in some form of subtle discrimination againgt older workers.

It therefore comes as no surprise that the plaintiffs ultimately lost this case® What issurprisingis
that the Court went out of its way to dlow them to state a daim under the theory of disparate impact.
Justice Stevens, for a plurdity of four justices, held that the ADEA itsdf supported dams of disparate
impact, 2 and he was joined in this conclusion by Justice Scalia, who reached the same conclusion by
deferring to EEOC regulations recognizing the theory of disparate impact®® Unlike Justice Stevens, who

8 125 S. Ct. at 1539.

8 |d. at 1545.

8 1d. at 1546.

8 And, indeed, dl the justices concurred in this conclusion (except Chief Justice Rehnquist who
did not participate), differing only on the grounds on which the plaintiffslogt. Seeid.; id. at 1549 (opinion
of Scdlia, J., concurring and concurring in the judgment); id. at 1560 (O’ Connor, J., concurring in the
judgment).

8 |d. at 1544 (opinion of Stevens, J.).

8 |d. a 1546-49 (Scdlia, J., concurring in part and concurring in the judgment).
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aso cited these regulations in his opinion,® Justice Scalia would have deferred to them as a reasonable
interpretation of the statute under Chevron U.SA. Inc. v. Natural Resources Defense Council, Inc.®
Jugtice Scdlid s rdiance on EEOC regulations raises sgnificant issues of itsown, given the Commisson’s
consistently more expansive view of the theory of disparate impact than the one adopted by the Court,®
but the common ground between his opinion and Justice Stevens' is more important than the differences.
Bothwould make clams of disparate impact generaly available to plantiffs under the ADEA, without any
restriction like those which apply to similar daims under Title V1.8

The doctrina reasons for this conclusion derive directly from the incorporation in the ADEA of
language from the origind provisons in Title VI that supported the semind decisonin Griggs v. Duke
Power Co.* The main prohihitions in each statute are identical, with only the subtitution of age in the
ADEA for the grounds of discrimination prohibited by Title VII. As Justice Stevens emphasized in his
opinion: “Griggs, whichinterpreted the identical text at issue here, thus strongly suggests thet a disparate
impact theory should be cognizable under the ADEA..” In her opinion concurring in thejudgment, Justice
O Connor rejected this reasoning and refused to recognize any claims for disparate impact under the
ADEA, relying on two respectsinwhichthe text of the ADEA departed from Title VII: first, the adoption
of a defense based on “reasonable factors other than age’ (RFOA) that has no counterpart in Title VII;
and second, the absence in the ADEA of any explicit prohibition upon practices with disparate impact.®2
This latter objection implicitly gppeds to the comparative higtory of Title VII and the ADEA. The Civil
RightsAct of 1991, dthough it amended both statutes, codified thetheory of disparate only under Title VI1I.
Jugtice Stevens deflected these textud objections by reconceiving them as arguments addressed to the

8 |d. at 1544 (opinion of Stevens, J.).
87 467 U.S. 837 (1984).

8 SeeUniform Guiddinessupranote__; on Employee Selection Procedures, 29 C.F.R. pt. 1607
(2005); Dothard v. Rawlinson, 433 U.S. 321, 328-33 (1977); Albemarle Paper Co. v. Moody, 422 U.S.
405, 425-36 (1975); Rutherglen, supranote __ at 1316.

8 Seenote_ supraand accompanying text.

% Compare § 703(a)-(c), codified at 42 U.S.C. § 2000e-2(a)-(c) (2005) with 29 U.S.C. § 623
(a)-(c) (2005); GriggsVv. Duke Power Co., 401 U.S. 424 (1971).

%1 125 S. Ct. at 1542 (opinion of Stevens, J.).

92 |d. at 1551-55 (O’ Connor, J., concurring in thejudgment). Justice O’ Connor had earlier raised
doubts about the availability of the theory disparate impact under the ADEA in her opinion for the court
in Hazen Paper Co. v. Biggins, 507 U.S. 604, 610 (1993).
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scope, rather than the existence, of liability for disparate impact under the ADEA. %3

Both objections had been raised in the lower courts and in the secondary literature, but the
implications of the Civil Rights Act of 1991 had received by far the most attention.®* The RFOA has
adways been something of a puzzle snce it was planly desgned to bendfit employers by giving them a
defense to attacks on reasonably judtified businessdecisions, but itsrdationship to the law as it devel oped
under Title VII dissipated much of this advantage. Under McDonnell Douglas Corp. v. Green,*
employers could defend most Title VII cases by articulaing a“legitimate nondiscriminatory reason” for a
disputed decison. This defense, as the Supreme Court emphasized in anumber of cases, placed onthem
only the light burden of producing evidencethat supported aplausible justificationfor their decision.*® The
RFOA provisoninthe ADEA, by contrast, seemed to force on employersafull-fledged defense, inwhich
they bore the full burden of proof, induding the burden of persuasion, aburdenthey conspicuoudy did not
bear under Title VI1.%” Hence the RFOA was largely neglected in cases under the ADEA for two

% |d. at 1544-45. (opinion of Stevens, J.).

% See Kenneth R. Davis, Age Discrimination and Disparate Impact, 70 Brooklyn L. Rev. 361,
383 (2004); Howard Eglit, The Age Discrimination in Employment Act, Title VIl and the Civil Rights Act
of 1991: Three Actsand aDog that Didn't Bark, 39 Wayne L. Rev. 1093, 1102-05 (1993); Mack A.
Payer, Title VII Impact Andysis Applied to the Age Discrimination in Employment Act: Isa Transplant
Appropriate?, 14 U. Tal. L. Rev. 1261 (1983); Nathan E. Holmes, Comment, The Age Discrimingionin
Employment Act of 1967: Are Disparate Impact ClamsAvailable?, 69 U. Cin. L. Rev. 299, 327 (2000);
Jennifer J. Clemons & Richard A. Bale, ADEA Disparate Impact in the Sixth Circuit, 27 Ohio N.U. L.
Rev. 1, 22 (2000); Jonas Saunders, Note, Age Discrimination: Digparate Impact Under the ADEA After
Hazen Paper Co. v. Biggins: ArgumentsinFavor, 73 U. Det. Mercy L. Rev. 591, 604 (1996); Toni J.
Querry, Note, A Rose by any Other Name No Longer Smells as Sweet: Disparate Treatment
Discrimination and the Age Proxy Doctrine after Hazen Paper Co. v. Biggins, 81 Cornell L. Rev. 530
(1996).

To the extent that these articles discuss the RFOA, they do so only incidentaly as part of alarger
argument againg recognizing the theory of disparate impact under the ADEA. The only article devoted to
the RFOA itdf is Howard Eglit, The Age Discrimingtion in Employment Act’s Forgotten Affirmative
Defense: The Reasonable Factors Other Than Age Exception, 66 B.U. L. Rev. 155 (1986).

% 411 U.S. 792, 802 (1993).

% SeeTexasDep't of Cmty. Affairsv. Burdine, 450 U.S. 248, 253-55 (1981); Board of Trustees
v. Sweeney, 439 U.S. 24, 25 (1978); Furnco Constr. Corp. v. Waters, 438 U.S. 567, 577-80 (1978).

9 Howard Egllit, The Age Discriminationin Employment Act’ s Forgotten Affirmative Defense: The
Reasonable Factors Other Than Age Exception, 66 B.U. L. Rev. 155, 158-60 (1986).
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incompeatible but widely accepted reasons. either because it was redundant with or because it was
incong gtent with the alocation of the burden of proof under McDonnell Douglas, which quickly cameto
dominatethe litigationof most dams of intentiond discrimination, regardlessof the statute under whichthey
were brought.%®

The codification of the theory of disparateimpact inthe Civil RightsAct of 1991, by contrast, had
direct and negative implications for the ADEA. The Act codified the theory only under Title VII,
superseding the Supreme Court’ sdecisioninWards Cove Packing Co. v. Atonio, whichhad sgnificantly
restricted liability for disparate impact.*® In the absence of any corresponding amendment to the ADEA,
the implication was that the theory of digparate impact lacked the same secure footing in the literd terms
of the statute that it now had under Title VII. Moreover, the Act amended the ADEA in other respects
s0 that Congress could not have meant Smply to neglect the ADEA entirely.1®

Justice Stevens finessed both of these objections to recognizing the theory of disparate impact
under the ADEA by adapting them to the unique features of age discrimination. In hisview, the RFOA
condtituted recognitionby Congressthat older workers eventudly suffer adecline intheir ability to perform
mogt jobs.®* Employers could rely upon the RFOA to insist upon neutral requirements despite their
adverse effect on older workers. Employers bore a correspondingly lower burden of proof to justify
practices with adverse impact under the ADEA than under Title VII. This interpretation of the datute
dovetailed with the negative implications of the Civil Rights Act of 1991, which superseded Wards Cove
but only for daims under Title VI, leaving it applicable to daims under the ADEA.1® Jugtice Stevens
accordingly concluded that the best view of the entirestatute, going back to the central prohibitions adopted
from the origina verson of Title VI, supported the theory of disparate impact, but in limited form.

% The Supreme Court has only assumed that the structure of proof from McDonnell Douglas
appliesto clams under the ADEA. Reevesv. Sanderson Plumbing Prods,, Inc., 530 U.S. 133, 141-42
(2000); O Connor v. Consolidated Coin Caterers Corp., 517 U.S. 308, 309-11 (1996). Y et the lower
courts have unanimoudy concluded that McDonnell Douglas aso applies to dams of intentiond
discriminationunder the ADEA. See, e.g., Mooney v. Aramco Servs. Co., 54 F.3d 1207, 1216-17 (5th
Cir., 1995); Mack A. Player, Proof of Disparate Treatment Under the Age Discrimingtionin Employment
Act: Variationson aTitle VIl Theme, 17 Ga. L. Rev. 621 (1983).

% Seenotes - supraand accompnying text.

100 Howard Eglit, The Age Discrimination in Employment Act, Title VII and the Civil Rights Act
of 1991Three Acts and a Dog that Didn’t Bark, 39 Wayne L. Rev. 1093, 1102-05 (1993).

191 125'S, Ct. at 1545.
12 |,
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Benesath these purdly textud issues was afundamenta question of policy: the extent towhich age
discriminationshould be treated likediscrimination on other grounds. The genesisof the ADEA inareport
ordered by Congress when it enacted Title VI supports the conclusion that age dlicits discrimination
comparablein its severity to discriminaiononthe basis of race or sex.2® Opposed to thisinference isthe
recognition in provisons like the RFOA that age eventudly takesits toll on most peoplée' s ability to hold
ajob. Initsdecisons onthe conditutiondlity of age discrimination, the Supreme Court hasemphasized the
same badic point, that advancing age does not identify a discrete and insular minaority, but “a stage that each
of uswill reach if welive out our norma span.”*** Those decisions do not undermine the congressiona
judgment about the severity of age discriminationinemployment, a matter whichrestswel within its power
to regulate commerce. It does, however, implicate the way inwhichthis problemmus be addressed. As
Congress itsdlf acknowledged in provisons like the RFOA, age cannot be treated exactly on the model
of race or s=x. Inhisopinion in City of Jackson, Jugtice Stevens succeeds in giving definite form to this
ambiguous congressond judgment: that age discrimination must be effectively prohibited, but not
necessarily on the same terms as discrimination on other grounds.

Rdiance exclusvely on regulations of the EEOC does not resolve this problem, partly becausethe
exising regulations do not strike the balance demanded by the statute. As Justice O’ Connor pointed out,
Justice Scdlia s deference to the regulaionsis only partid .2 Whilethey recognize the theory of disparaie
impact, they a'so congtrue it to dlow employers only a defense of “ business necessity,” whichisafar more
demanding standard than that imposed by Wards Cove.l® Under the latter decision, as applied to the
ADEA by Justice Stevens (and inferentiadly by Justice Scalia, who joined in this part of his opinion), X’ the
employer’ sburden is only to produce evidence that “a chalenged practice serves, inasgnificant way, [its]
legitimate employment goals.”*® Justice O’ Connor found the regulations to be limited to the EEOC's
exercise of enforcement authority rather thanitsinterpretation of thelaw, ** but this objectionis undermined

103 Report of the Secretary of Labor, The Older American WorkerAge Discrimination in
Employment 22 (June 1965), reprinted in U. S. Equa Employment Opportunity Commission, Legidative
Higtory of the Age Discrimination in Employment Act (1981).

104 Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 313-314 (1976) (per curiam).

105 125 S. Ct. at 1560 (O’ Connor, J., concurring in the judgment).

106 Compare 29 C.F.R. § 1625.7(d) (2005) with Wards Cove, 490 U.S. at 659.

107125 S. Ct. at 1544-46; id. at 1546 (Scdia, J., concurring and concurring in the judgment).

108 Wards Cove, 490 U.S. at 659.

109 125 S. Ct. at 1558-59 (O’ Connor, J., concurring in the judgment).
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by the agency’ s unequivocal recognitionof liability for disparate impact.!® The red obstacle to giving the
regulations Chevron deference has to do with the origins of the theory of disparate impact under Title VI,
which was through judicid interpretation of the satute!! To be sure, the EEOC' s rulemaking authority
isfar more limited under Title VII than it is under the ADEA,*'? but recognizing liability for discriminatory
effects does not eadly fdl within the ADEA’ s grant of authority to issue “such rules and regulations asiit
may consider necessary or appropriate for carrying out this chapter.”'** The same provision continues, in
far more explicit terms, to authorize “reasonable exemptions’ to the other provisions of the ADEA.™** If
the ADEA itsdf prohibited only intentiona discrimination, as Justice Scalia supposes, it isdifficult to believe
that a new cause of action of disparate impact would be “necessary or appropriate for carrying out” this
prohibition. Instead, it would be acompletely new prohibition incongstent with the limited ligbility imposed
by the statute. Indeed, to the extent that the regulations alow only adefense of “business necessity,” they
are incons stent with the statute as presently construed by the Supreme Court and therefore entitled to no
deference at al.**®

The dgnificance of the theory of disparate impact lies in exactly its uneasy relationship to
prohibitions againg intentiond discrimination. On the one hand, it is different from them in expanding the
scope of defendants' lidhility, but on the other, it serves the same basic god of diminaing inequditiesin
employment. Working out the tensgons inthis reaionship cannot easily be left to anadminidrative agency,
especialy one like the EEOC which generally has taken positions favorable to plaintiffs!® The history of
itsregulaions under Title V11 revea awillingnessto elaborate uponand to increase the defendant’ sburden
of justifying practices with disparate impact and a corresponding reluctance of the Supreme Court to
condgtently defer to them. This is not to say that the EEOC's regulations should or do receive no
deference under Title VII, but it is the varidble deference under Skidmore v. Swift & Co.*'” The

110 The regulation states that practices withadisparateimpact “canonly be justified as a business
necessity.” 29 C.F.R. § 1625.7(d) (2005).

Ul Seenotes - supraand accompanying text.

12 Compare § 713(a), codified at 42 U.S.C. § 2000e-12(a) (2000) (limiting the EEOC to
“procedurd regulaions’ under Title VII) and 29 U.S.C. § 628 (2000) (authorizing the EEOC to cregte
“reasonable exemptions’ to the ADEA).

113 29 U.S.C. § 628 (2000).

14 |,

115 See Chevron, 467 U.S. at 842-43.
116 Seenote  supra

117 323 U.S. 134, 140 (1944).
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inditutiona dynamics established under that statute can be displaced by an uncertain delegation of
rulemaking authority inthe ADEA.*!® Thedegreeof deferencegiven by Justice Stevensto theseregul ations
more closdly follows the pattern established under Title VII.

It also more accurately conveys what is at stake with the theory of disparate impact: how far our
country iswilling to go to assure the effectiveness of prohibitions againg discrimination, while a the same
time preserving the competing vaues that make those prohibitions atractive. The criticsof Washington
v. Davis have pointed out the inadequacy of rdying exdusvely on a prohibition only againg intentional
discrimination.**® Limiting the Condtitutionto daims of intentional discriminationinvitesexactly the kind of
evason and underenforcement that permits many forms of discrimination to go undiscovered and
unpunished.’® Asa corollary, it also makes the concept of intent so centrd to civil rights litigation that it
isdistorted beyond dl recognition.*?* By contrast, thetheory of disparateimpact gives grester prominence
to objective evidence of discrimination, based on the actual effects of employment practices rather thanthe
employer’ sdusve state of mind, and it makes the bal ance between effective enforcement and government
intervention explicit.}?2

These objections to rdying exclusvely on prohibitions againg intentiond discrimination are dl the
stronger with respect to statutory prohibitions, like the ADEA, which pose no risk of judicid supremacy

18 United States v. Mead Corp., 533 U.S. 218, 226-27 (2001); Thomas W. Merrill & Kathryn
Tongue Watts, Agency Ruleswith the Force of Law: The Origind Convention, 116 Harv. L. Rev. 467,
576-92 (2002).

119 See Reva B. Segd, Equdity Tak Antisubordination and Anticlassfication Vaues in
Condtitutional Strugglesover Brown, 117 Harv. L. Rev. 1470, 1473 (2004) (arguing that equal protection
jurisprudence reflectsacommitment to anticlassfication, rather thanantisubordination); KennethK arst, The
Costs of Motive-Centered Inquiry, 15 San Diego L. Rev. 1163, 1165 (1978) (arguing that intent
requirements place a near-impossible burden on the plaintiff because improper motives are easy to hide
and result from a combination of severd different motivesand actors). See generdly Symposium, Issues
in Legd Scholarship, The Origins and Fate of Antisubordination Theory: A Symposum on Owen Fss's
Groups and the Equal Protection Clause (2003), at http//w ww.bepress.com/ils/iss2/ (2002).

120 RevaB. Siegd, Equality Talk: Antisubordination and Anticlassification Vauesin Congtitutional
Struggles Over Brown, 117 Harv. L. Rev. 1470 (2004); Lawrence G. Sager, Fair Measure: The Legd
Status of Underenforced Congtitutional Norms, 91 Harv. L. Rev. 1212, 1218-20 (1978).

121 Strauss, supranote _, at 971-75; Sheila Foster, Intent and Incoherence, 72 Tul. L. Rev.
1065, 1069-73 (1998); Michael Sdmi, Proving Intentiond Discrimination: The Redity of Supreme Court
Rhetoric, 86 Geo. L.J. 279 (1997).

122 See Strauss, supranote , at 960-62, 1012-14.
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over the legidature. Asthe development of the theory of disparateimpact under Title VI and the Voting
Rights Act revedls, both the courts and the legidature can adapt and refine the theory as it applies to
different forms of discrimination. In the stronger version of the theory, applicableto race, sex, and nationd
origin under Title VI, it encourages various forms of affirmative action on these grounds. In the weaker
verson under the ADEA it does not play thisrole, but it is not one that is even thought to be necessary.
Affirmative actionfor older workersis neither prevaent nor whereit occurs, controversd. Discrimination
in favor of older workers is not even prohibited by the ADEA, 2 but explicit programs to favor themiin
hiring or promotions remain rare.

Advocates of astronger versonof the theory of disparate impact, gpplicable to dl forms of discrimingtion,
need to take account of the widely varying context in which the theory has been invoked. It is difficult to
conclude, for instance, that racia or sexud stereotypes have such a strong resemblance to stereotypes on
the bad's of age that al these forms of discrimination need to be addressed by exactly the same legdl
doctrine.

Adapting the theory of disparate impact to discrimination on different grounds and in different
gtuations condtitutes a more promising strategy for effective enforcement thaningsting that al daims under
this theory must be treated dike. Respect for civil rights depends upon a recognition by the mgority that
discrimination againg a shifting congtdllationof minoritiesworksto the disadvantage of dl. Just asin other
aress of law, voluntary compliance ingtead of litigation must be the ultimate am in framing and enforcing
legd rules. Theoriesof liahility that extend too broadly, without an gppreciation by those who must comply
of how and why they should do so, threatens enforcement of the law as muchasliahility that istoo narrowly
congtricted. The correct balance between over- and under-enforcement cannot be struck in the abstract
but depends upon a pragmatic assessment of what can be expected to work in different circumstances.
Judtice Stevens opinionin City of Jackson, whether or not one ultimately agrees with his finding of no
ligbility, represents an attempt to strike such a baance.

Conclusion

Another of Justice Stevens former law clerks, Professor JamesLiebman, observed some time ago
that he was surprised to learn that over the course of the justice s career, he moved from the center to the
liberd wing of the court without changing positionat dl. Perhgpsthisisasgn of thetimes, butitisaso a
sgnof Justice Stevens consistency and integrity. Hehasnot formulated artificidly preciserulesinonecase
only to depart from them in the next, when they had undesirable consequences. Instead, he has adhered
to principles that were capable of deveoping with the times and the changing nature of discrimination.
Nowhere is this more evident than in his opinions on the theory of disparate impact, where he has sought
to frame standards that actudly work to prevent discriminationand to encourage compliancewith the law.
The methods of a judicid moderate, emphasizing pragmatic respect for plurdistic vaues, inevitably
disappoints those who argue for clearer solutions to more smply framed problems. To his greet credit,
Justice Stevens has recognized that the enduring dilemmeas of discrimination in our country do naot fit this

123 Genera Dynamics Land Systems, Inc. v. Cline, 540 US 581, 601 (2004).
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mold. His opinions on disparate impact are just one of many instances in which he has molded lega
principles to be an effective expression of our degpest values.

26



