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Mephistopheles: But tdl me, Faugtus, shal
| have thy soul?

“Doctor Faustus’
by Christopher Marlowe?

INTRODUCTION

“Corruption” is one of the most powerful words in the English language. Charges of corruption
have condemned men, destroyed the lives of women, and accelerated the decline and fdl of governments.
Corruption is something that humansindinctively loathe, and that we try to excise from our midst. The
word itself conjures something thet is powerful, ingdious, and destructive of human lives and ingtitutions.

Whenit comesto the trestment of public corruptionby law, corruptionisatroubled concept. With
increasing recognition of the costs of corruption for economic development, democratic governance,
international aid programs, and other world godls, attemptsto articulate what this destructive force is have
led to anavadlanche of theoretical writing. In the lagt fifteen years corruption has been varioudy defined as
the violationof law, a public servant’ sbreach of a public duty, anagent’ sbetraya of a principa’ s interests,
the purauit of secrecy, the denid of equdity in palitical influence, and other ways.

Inthe end, however, dl of these effortsfal short. Corruption ismore than law-bresking; itismore
than breaching public duties. To say that “A isathief” or that “A hasbreached hisduty” isnot to say that
“Aiscorrupt.” Thelaiter isfar more powerful, far more emotiond, far moreessential thanthe others. It
is more than secrecy, or the denid of equa opportunity. It isa searing indictment, somehow, not only of

!Professor, Duke Law School. These pages are a condensed version of chapters from a book manuscript,
portions of which were presented at the Corruption Conference a the Hebrew University of Jerusalem in June, 2005, and
a the Annual Meeting of the European Society of Criminology in Cracow, Poland, in August, 2005. | am also grateful
for comments by participants of the Harvard Law School Faculty Workshop and the Duke Law School Faculty
Workshop. For a prior, preliminary discussion of competing theories, see also Laura S. Underkuffler, El Concepto de
Corrupcién, in FRACTURASEN LA GOBERNABILIDAD DEMOCRATICA (Santiago: Ralll UrzGa & Felipe Aguero eds., 1998).

© Laura S. Underkuffler. Thisisapreliminary draft. Please do not cite or circulate without permission.
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A’sact but of A’scharacter. It isastatement not only of what A has done, but of what A has become.

Inthese chapters, | argue that corruptionisafar more powerful idea than these exigting traditiona
understandings have articulated: it is the ideaof capture by evil, the possession of theindividual by evil,
inlaw. Just aswe once believed in the “corruption of the blood” in American law, which decreed that the
offsoring of those who had committed crimes were believed to be irrevocably tainted by their parents
depravity, so wedill retain— through the idea of corruption —the belief that individud evil extends beyond
acts of wrongdoing, or the denid of equa opportunity, or the breach of the public trust.

It isthisideaof corruption, | argue —the idea of “capture by evil” — that, dthough unarticulated,
drives our understanding of corruptionin law. It drives our understandings of corrupt judges, who, once
corrupt, we believe will act 0 in every case. It drives our understanding of campaign finance reform,
where we fear deep corruption of the process from the occurrence of corrupt acts. It drives our
understanding of corruptionasasysemic effect and systemic influence, whichpresentsinditutiona dangers
that are greater than other crimes, and that requires purgation rather than smple law enforcement.

Thesechaptersexplorethisdeeper understanding of corruption, itsimpactsinareas suchasjudicid
corruption and campaign finance reform, and its implications for the principle of the rule of law.

CHAPTER TWO

ExPLORING CORRUPTION: THE | NADEQUACIES OF TRADITIONAL THEORIES

Exiging approachesto the idea of corruptionfdl into three broad categories: what | shdl cal “shell
theories,” * substantive theories,” and “ economic theories.” Briefly, these can be described asfollows:

. “Shell theories’ define corruptiononthe basis of specific actsthat are deemed to
be wrongful on some other, unrdated normetive basis (e.g., corruption “as a
violation of law,” “corruption as a violaion of duty,” and so on). They do not,
themsdlves, engage in the explication or evauation of these underlying normative
theories.

. “Substantive theories’ define corruption on the basis of particular, substantive
evils that the theories, themsdves, identify (e.g., corruption as “betraya,”
“secrecy,” “violation of the public interest,” and so on). They make normative
judgments —rooted in politica or sociologicd theory —that * corruption,” in their
view, embodies.

. “Economic theories’ are united in thar view of corruption in economic terms.
Generdly, they combine shel theories (such as “corruption as illegdity” or
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“corruption as breach of duty”) with economic anadyds which provides
subgtantive, normetive judgments about the positive or negative nature of corrupt
acts. They range from theories that maintain that corruption is a certain kind of
economic evil, to those that argue that corruption is an economic good.

L et usnow consider thesetheories, and ther rddive successin capturing the essence of corruption,
in more detall.

A. Traditional Shell Theories

Shedll theories have become extremey prominent inacademic trestments of the ideaof corruption.
The two most powerful theoriesof thistypeare* corruptionasthe violationof law” and “corruption asthe
breach of duty.”

(1) Corruption as violation of law

As James C. Scott’s classic work in the field begins, “[c]orruption, we would dl agree, involves
adeviation from certain andards of behavior. The firgt question whicharisesis, what criteria should we
useto establishthose standards?’® If our concern is public corruption, perhaps the most obvious place to
dart isthis: corruption involves the violation of law.

This understanding is based uponacommon-sense observation. When we think of corruption by
government actors, we tend to think of crimes: bribery, fraud, extortion, embezzlement, and kickbackson
public contracts, and so on.* There seemsto be astrong correlation between what we believeto beillegal
actsand what we believe to be corrupt. Indeed, some observers would go further: if an officid’s act is
prohibited by law, established by government, it is corrupt; if it is not so prohibited, it is not corrupt, even
if it is otherwise undesirable®

“Corruption-as-illegdity” isashell theory of corruption. Theorists who use this gpproach smply
borrow the normative judgments made by law to establishwhat is or isnot corrupt conduct.® For instance,

3JAMES C. SCoTT, COMPARATIVE POLITICAL CORRUPTION 3 (1972).

4See ROBERT KLITGAARD, CONTROLLING CORRUPTION 3-4 (1988) (discussing illegal acts commonly believed to
comprise corrupt behavior).

5See John Gardiner, Defining Corruption, in COPING WITH CORRUPTION IN A BORDERLESS WORLD: PROCEEDINGS
OF THE FIFTH INTERNATIONAL ANTI-CORRUPTION CONFERENCE 21, 26 (Maurice Punch et. al. eds., 1993). Seeaso MICHAEL
JOHNSTON, POLITICAL CORRUPTION AND PUBLIC POLICY IN AMERICA 8 (1982) (“Corruption is abuse of a public role for
private benefit in such away as to break the law (or other formal administrative regulations) ... .").

8See, eg.,, SCOTT, supra note 3, a 4 (“relying heavily on legd norms, in defining corruption, while it too has
shortcomings, seems the most satisfactory aternative”).



in determining whether a payment to a public officid is corrupt, the critical question under this approach
is whether that paymernt is illega (and, perhagps additiondly, involves private gain or other described
characteristics).” Legd norms are not evaluated, or criticized; they are Smply employed as the primary
source for identifying what we believe to be corrupt acts.

The association of corruption with illegdity has a tremendous advantage: it imports dl of the
safeguards that we associate with legd proceduresand legd rulesinto our trestment of this phenomenon.
For instance, by requiring that violation of the crimind law be proven, theidea of corruption asillegdity
ensures that corruption is pursued in accordance with the principles of notice, fair procedure, and other
safeguards that are a part of the commitment to the rule of law.

How useful, however, is this theory in identifying the essence of corrupt behavior? When we
examine the ideaof corruption-as-illegdity, wefind serious problems. Consder, for instance, thefollowing
gatements.

. A has broken the law.
and
. A iscorrupt.

The meaning of these satementsis clearly different. We do not consider burglars, bank robbers,
perpetrators of assault, or evenmany whitecollar criminds (for instance, those who engaged insmple theft
or tax evasion) to be “corrupt.” Although “corrupt” acts may be asubset of “illegd” acts, the meaning of
these two idessis clearly not the same.

Indeed, the lack of congruence between“illegdity” and “ corruption” is evident even when we limit
our consderation to illegd actsthat are of atype that we generdly assume to be within an imagined core
of corrupt conduct. Congder, for ingance, payments made to induce an abuse of power for the
achievement of privateends. As Scott has observed, thiswould “include[] acts as diverse as a peasant’s
minute payment to a public hospital orderly to ensure his seeing adoctor and a large tax firm's generous
bribe to a palitician in return for his fiddling with the tax lawsto itsadvantage.”® Although both acts might
be equdly illegd, and within our generd understanding of the kinds of acts that corruption involves, we
would hesitate to cdl them equaly corrupt — if, indeed, thefirgt is corrupt at al.

Thus, notions of illegdity are far broader than notions of corruption. Inaddition, and at the other
end of the spectrum, what isillegd may fail to capture what we (neverthdess) firmly believe to be corrupt
conduct.

Congder, for instance, Scott’ s treetment of corruptionand machine politics. At the outset, Scott

"UsAN ROSE-ACKERMAN, CORRUPTION AND GOVERNMENT : CAUSES, CONSEQUENCES, AND REFORM 9 (“ Payments
are corrupt if they areillegally made to public agents, with the goal of obtaining a benefit or avoiding a cost.”).

83coTT, supranote 3, at 5.



dates an intention to adhere to an understanding of corruption that is rooted in the breach of “formd” or
legd norms® However, when later discussing “éeectora corruption” and machine politics, Scott includes
rewardssuchas*local development programs, pork-barrel legidation, loanprograms, and legd patronage’
within the “corrupt” amhbit.® He acknowledges that in most instances, these rewards are not illegdl.
Indeed, the godl of the political machine isto contral the organs of government and to inditutionaize the
corruption it bestows. As the politica machine matures, the inducements it offers are “more typicaly
embodied in generd legidation, whereas previoudy they had been particularistic and often outsde the
|aN.”11

Thus, even those theorists who strive to adhere to the idea of corruption-as-llegdity find it very
difficult to do so. When the actud configurations of public corruption are consdered, there are, quite
obvioudy, corrupt acts that the law (as presently congtituted) does not reach. Indeed, if — as Scott
assumesinthis passage — corruption can capture the machinery of government, and can bend the products
of government (thelaw) toitswill, it is apparent that we cannot depend upon the“legd” or “illegd” nature
of conduct to identify corrupt or non-corrupt acts. We cannot expect corrupt actors, who control the
levers of legidative and executive power, to punish themsdves. If corruption can infect the law,
“corruption” and “legd status’ cannot be the same.

There is, in short, no guarantee that the law will condemn dl corrupt conduct. Nor is there any
guarantee that the law will — as a fundamental matter — implement the vaues in which the common
condemnation of corruption lies'? Although we generdly assume that the law implements broader ethical
or mora notions, there is N0 necessary connection between legdity and what other, broader ethica or
mora notions prescribe —a connection which “corruption” seems to demand. Indeed, as we have seen,
the law itsdlf can originate in corrupt practices, making reliance onthe law for the articulation of normative
standards a flawed and hazardous enterprise.®

Put another way, dthough ajudgment of illegdity may be placed onwhat we believe to be corrupt
conduct, it is not the illegality which makes the conduct corrupt. Rather, we have other, pre-existing
reasons for bdieving that particular conduct is corrupt — pre-existing reasons that the ideaof illegdity does

°ld. at 4.
19d. at 96.
Hd. at 112.

125cott recognizes the potential divergence between what “legality” provides and what “corruption” means;
his solution is an injunction that we “must avoid the a priori mora judgments that the term ‘corruption’ popularly
connotes.” Id. at 6. Such a restriction might be theoretically possible; however, it is so artificial as to be of little use, as
his subsequent divergence from this injunction in his discussion of machine politics proves.

18see Mark Philp, Contextualizing Political Corruption, in FOLITICAL CORRUPTION: CONCEPTS AND CONTEXTS
41, 46 (Arnold J. Heidenheimer & Michael Johnston eds., 2002). The possible disjunction between the law and deeper
moral notions in this context is discussed by John Gardiner. He writes: “In Nazi Germany during World War 11, Jews were
forbidden by law to emigrate. If a passport inspector took 1000 DM from a Jewish family and approved its departure,
could he act be called ‘ corruption’?” Gardiner, supranote 5, at 27.
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nat, itsdlf, cgpture. The stamp of illegality — even crimind illegdlity — does not define the corrupt conduct;
it issmply a societdly determined consequence for engaging inthe conduct that we believe to be corrupt,
on independent grounds.

In summary, the idea of corruption-as-illegdity “ suffersfrom being smultaneoudy too narrow and
too broad in scope; dl illegd acts are not necessarily corrupt and dl corrupt acts are not necessarily
illegd.”* Theunrelated normative basesthat thisshell theory borrows—that of illegal conduct —doesnot,
of itsdlf, identify the essentia nature of the corrupt transaction. Clearly, some additiona understanding is
necessary to identify what corruption is.

(2) Corruption asthe breach of duty

Perhaps the degper understanding that we seek is the idea of the breach of duty by the corrupt
actor. Through the idea of breach of duty, perhaps we can identify the particular character of public
corruption that the Smple idea of illegdity cannot provide.

The breach-of-duty conception of corruption is extremely common in the legal academic and
politica science literature. Writers from across the ideologica spectrum identify breach of duty as the
essence of the corrupt act. Formulations include the “misuse of authority”;* the “lack of integrity inthe
discharge of public duties’;*® deviationfromthe “ accepted norms’’ or the “forma duties™® of apublicrole;
the “violationof socidly accepted norms of duty and [social] welfare”; 2 “ violat[ionof] responsibility toward
... [a] system of public or civic order”;?° and so on.

This is a shdl theory of corruption; this theory does not of itsdf determine what the duties in
guestion are, or whether they have been breached. The core, normative judgments that this theory

14John G. Peters & Susan Welch, Political Corruption in America: A Search for Definitions and a Theory, 78
AMERICAN POLITICAL SCIENCE REVIEW 974, 974-75 (1978).

®see David H. Bayley, The Effects of Corruption in a Developing Nation, in POLITICAL CORRUPTION: READINGS
IN COMPARATIVE ANALYSIS 521, 522 (Arnold J. Heidenheimer ed., 1978).

18see Arnold J. Heidenheimer, The Context of Analysis, inid. at 3,4.

See SAMUEL P. HUNTINGTON, POLITICAL ORDER IN CHANGING SOCIETIES 59 (1968). Seeaso CARL J. FRIEDRICH,
THE PATHOLOGY OF POLITICS: VIOLENCE, BETRAYAL, CORRUPTION, SECRECY, AND PROPAGANDA 127 (1972) (“Corruption
is a kind of behavior which deviates from the norm actually prevalent or believed to be prevail in a given context, such
asthe political.”).

8see JS. Nye, Corruption and Political Development: A Cost-Benefit Analysis, in 61 AMERICAN POLITICAL
SCIENCE REVIEW 417, 419 (1967).

9GS |brahim F.I. Shihata, Corruption — A General Review with an Emphasis on the Role of the World Bank,
in CORRUPTION: THE ENEMY WITHIN 255, 258 (Barry Rider ed., 1997).

DArnold A. Rogow & H. D. Lasswell, The Definition of Corruption, in POLITICAL CORRUPTION: READINGS IN
COMPARATIVE ANALYSIS, supra note 15, at 54, 54.



recognizesareindependently established by laws, regul aions, personnel handbooks, customs, interpersonal
understandings, ethical standards, or other sources.

There are, however, several impliat characteristics that a corrupt breach of duty is assumed to
involve. FArg, it isassumed that this must be more than ample falure to act or negligent behavior. If a
public officid fails to process applications, failsto vote, or otherwise failsto execute his public functions,
such fallures are not, Imply of themselves, “corrupt.” Nor is Smple misfeasance in office congruent with
corruption.  An office holder who makes errors in the execution of his duties is not, by virtue of that
behavior done, “corrupt.” There must be more: there must be, a the least, intentional misconduct. As
Robert Brooks has emphasized, “[corruption is intentional. ... Failure to meet a recognised duty is not
necessarily corrupt. The corrupt officid must know the better and choose theworse ... "%

In addition, the breach of duty in question must be of a serious nature: trivia acts of misconduct,
even if intentiondly done, are not “corrupt.” There is, as we noted above, a loathsome quality to
corruption. The breach of duty must be one that arouses the strong societal condemnation which we
intuitively fed to be ajudtified response to corrupt acts.

Findly, there is the additiona requirement — expressed by many courts and commentators — that
the breach of duty must involve sdf-dedling or persona gain, by the actor, at the public’s expense.? For
instance, one commentator states that corruption“isagenerd term covering misuse of authority as a result
of considerations of persona gain, which need not be monetary.”*

Thus, under this theory, we have identified the following core of corrupt behavior: it is the breach
of a duty owned to the public, of an intentiona and serious nature, which involves — as the result of that
breach— anticipated privategain. Have we, through this formulation, captured the essence of corruption?

Thereisno doubt —whenwe consder bribery, extortion, embezzlement, and other forms of public
corruption —that intentional, serious breaches of duties by public officias, motivated by private gain, are
involved. It is apparent that this pattern of conduct is clearly -- perhaps necessarily — involved in these
examples of corruption. However, are these e ements sufficient to capture its meaning?

Congder, for instance, the following examples of intentional, serious breaches of duty, which
involve the regping of privete gain:

. A driver stopped for speeding offers a police officer $20 to avoid arrest.

2'Robert C. Brooks, The Nature of Political Corruption, in POLITICAL CORRUPTION: READINGS IN COMPARATIVE
ANALYSIS, supranote 15, at 56, 59.

25ee, eg., ROSE-ACKERMAN, supra note 7, at 14, 9 (corruption involves “self-seeking”, “personal enrichment
and the provision of benefits to the corrupts’); GEORGE C.S. BENSON, STEVEN A. M AARANEN, & ALAN HESLOP, POLITICAL
CORRUPTION IN AMERICA xiii (1978) (“Political corruption is a genera term covering al illega or unethica use of
governmental authority as aresult of considerations of personal or political gain.”).

ZBayley, supranote 15, at 521, 522.



. A government officid expedites or prioritizesafriend svisa

. In response to the adminidration’s promise to delay implementation of new
regulations, an industry trade group issues an endorsement of the Presdent in his
re-election campaign.

. A legidator, gratefully remembering a campaign contribution, ligenswithparticular
attention to that contributor’ s concerns.

. A city atorney concedls remodeling in his home from atax assessor.
. The city treasurer exaggerates his medical condition, and remains on city-paid
disshility leave.

. A city employee cdlsin sck, and goesto abdl game.

All of these actions seem to fdl within the ambit of the breach-of-duty theory, which includesthe
violation of legd, socid, and organizationd norms. Yet, our conclusion that al are “corrupt” is far less
certain.?* In some cases, this uncertainty may be due to unresolved questions inour understandings of the
duties involved — for ingtance, our notions of proper or improper rewards to political supporters and
contributorsare notorioudly confused.® In other cases, the problem seemsto lie dsewhere. Thereisno
doubt but that concedling informationfromatax assessor, disability fraud, and cheating one’ semployer on
sck days are clear violations of duties with serious economic consequencesfor the public fisc. However,
these characteristics alone do not makethese actions “ corrupt.” Whatever their wrongful ness, they do not
seem to involve the kind of loathsome wrongfulness that we ordinarily associate with corrupt acts.

Indeed, the “wrongfulness’ that the breach-of-duty theory involves may not —in its extreme form
— involve ethica or mora wrongs at dl. A breach of a“public duty” is a breach of established laws,
regulations, or other rules of conduct established by thosewho widd the powers of government. Although
one might wishto anchor these duties in broader notions of “right” or moral conduct, thereis nothinginthe

%see Michael Johnston, Right and Wrong in American Politics Popular Conceptions of Corruption, in
PoLITICAL CORRUPTION: CONCEPTS AND CONTEXTS, supra note 13 , a 173 (discussing survey results for many of these
and other potentially “corrupt” acts).

BFor instance, when the contributing parties are constituents, there are difficult questions surrounding when
exchange of attention and favors is a corrupt exchange, and when it is simply the ordinary grist of politics. See Walter
Lippmann, A Theory About Corruption, in POLITICAL CORRUPTION: READINGS IN COMPARATIVE ANALYSIS, supra note
15, a 294, 295 (“[T]he exchange of favors is the elemental and essential motive power which operates the semi-private
machinery inside the political parties which in their turn operate the official machinery of government.”). Often, whether
we view attempts to influence legidators as corrupt or non-corrupt will depend upon deeper notions of governance, i.e.,
whether we see legidators as simple implementers of constituents desires or as trustees bound to exercise independent
judgment for the benefit of a broader public good. See, eg., Theodor Eschenburg, German Attempts at the Legal
Definition of Parliamentary Corruption, in id. a 404, 407, and Daniel Lowenstein, Political Bribery and the
Intermediate Theory of Politics, 32 U.C.L.A. L. REv. 784, 831-43 (1985) (discussing political theories — such as “mandate,”
“trusteeship,” and “pluralist” —in the context of bribery and candidates for legislative office).
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idea of corruption as breach-of-duty that requires that linkage. As many writers have noted, such
“mordidic notions’ are, in fact, an additiona gloss which the breach-of-duty model does not, of itsdf,
involve?®

The indiscriminate sweep of the breach-of -duty theory should not surprise us, sincethisis, after dl,
ashdll theory of corruption — one that smply borrows its understanding of prohibited (corrupt) acts from
other sources. Aswastrue of corruption-as-illegdity, examined above, this shdl theory Smply usesasits
normative core those laws, regulations, organizationa and socia rules, and other standards independently
adopted by government or other powerful dites. In somesituations, theexisting normsor duties prescribed
by government or other power brokers might be congruent with the “good”; but inother situations, those
norms or duties might be distinctly harmful to out-of-power groups, generad economic gods, or other
important interests. Indeed, in some cases, the norms or dutiesthat are transgressed might, from an ethica
or mord point of view, be more worthy of condemnation than their breach.

Thus, the possihility of “ good corruption” —i.e., thebreachof dutieswhichavoids harmful red tape,
circumvents unjust rules, or avoids ethicdly or mordly unjust actions — arises under the breach-of-duty
theory.?”  Indeed, such acts may be “good,” in their effects, even if the actor involved pursues them for
purdly self-seeking ends.

Although one could certainly conceptuaize corruptioninthisway—as anintentiond, serious breach
of duty, which may have (asits effects) the taking of the economic, politica, or mora high ground — this
isnot, in common usage, what we understand the word to mean. It is not “corruption” in this sense that
fuds popular outrage or undermines regimes. By “corruption,” we mean — as we previoudy stated —
something that is powerful, inddious, and destructive of human lives and inditutions.

In short, the idea of corruption as the intentional and serious breach of duty by a public servant
seems to describe what many corrupt actsinvolve, but it is not enough done. The ideaof breach of public
duty is both moreand lessthanthe core concept. It ismore, in that it includes behavior that we do nat, in
fact, believeto be corrupt. Itisless inthat it failsto capture the mora opprobrium or loathsomenessthat
we believe corruption to involve.

B. Traditional Substantive Theories

Thefallure of shdll theoriesto capture the ideaof corruption suggeststhat we need something more
— something substantive — to capture the essence of corruption. Consider, for instance, traditional
“subgtantive theories’ whichare commonly used (alone, or incombinationwithshdll theories) to define the

%5ee, eg., Nye, supra note 18, at 417; Colin Leys, What Is the Problem about Corruption?, 3 JOURNAL OF
M ODERN AFRICAN STUDIES 215, 215-17 (1965).

TSee, eg., Jose Veloso Abueva, The Contributions of Nepotism, Spoils, and Graft to Political Development,
in POLITICAL CORRUPTION: READINGSIN COMPARATIVE ANALYSIS, supranote 15, at 534.
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corrupt act. These theories are more bold than shell theories, in that they directly address the normative
questionsthat shell theoriesavoid. Subgtantivetheoriesdefinecorruptionasinvolving particular, substantive
evils—evilsthat these theories, themselves, identify.

(2) Corruption as betrayal and secrecy

Thefirgt and most common of the subgtantive theories is one that builds upon the breach-of-duty
theory inthe fallowingway. Numerous commentators have observed that the breach-of-duty model, with
(what we have called) its“shell” character, isinadequate done to capture the essence of the corrupt act.
In an effort to try to capture the particular, opprobrious nature of corruption, these commentators move
to the idea of abetrayal of thosewhoman officid serves. Thisisasubstantivetheory that usesthe breach
of aparticular, substantive normto identify the nature of the corrupt act. Under thistheory, itisnot enough
that apublic offidd (intentiondly) acts in away that is contrary to his sworn duty; this breach must be of
atypethat excites particular socia condemnation. Thepublic officid must not smply disappoint us;, hemust
betray us.?®

Under this theory, the breaches of duty that corruption involves are particularly condemnatory
becauseof the position of trust that public officds necessarily enjoy. It isasserted that the existenceof trugt,
and itsbetrayal, is the core of corrupt conduct.?® It isthe particular nature of thetrust relationship between
the citizen and her legidator, or the citizen and her judge, which makes these relationships particularly
crucid and which makes thar betraya particularly heinous. The legidator, or the judge, or the agency
adminigrator, is not Smply someone who is doing ajob; he is someone who widlds tremendous power,
and who — therefore — stands in a specid, dmogt fiduciary reaionship to the members of the public whom
he serves. Asareault, hisintentiond violation of those sworn dutiesis particularly condemnatory; he has
betrayed those whose relative weakness and trust he has exploited.*

The idea of betrayd of trust by public officas does seem to tap into the moral or emotional
reservoir that corruption evokes. With the addition of this idea, have we succeeded in identifying the
essence of the corrupt act?

Fird, it must be observed that corruption-as betraya suffers, as a genera matter, from the same

Bsee, eg., KLITGAARD, supra note 4, at 24 (“corruption occurs when an agent betrays the principal’s interests
in pursuit of her own”) (emphasis added).

PSeg, eg., id. a 19 (corruption involves an agent who “betray[s] her role as a public servant for her own private
gain or interests’); Philp, supra note 13 , at 42 (in public corruption, the official “violat[es] ...the trust placed in him by
the public”); Shihata, supra note 19, at 260 (“In all cases [of corruption], a position of trust is ... exploited to realize private
gain.”).

0See, eg., SYED HUSSEIN ALATAS, CORRUPTION: ITS NATURE, CAUSES AND FUNCTIONS 2 (“[T]he essence of
corruption ... can be described as stealing through deception in a situation which betrays a trust.”). See also NKLAS
LUHMANN, TRUST AND POWER 4-17 (1979) and Carol Rose, Trust in the Mirror of Betrayal, 75 BOSTON U. L. REv. 531, 557-
558 (1995) (discussing the general importance of trust in personal and institutiona relations).
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inadequacies as the breach-of-duty theory upon which it is based. For instance, betrayd of trust — like
breach of duty —is something that we would ordinarily assume to be moraly condemnatory, but thisis not
necessarily so. Strictly speaking, one who betrays atrust is Smply one who actsdifferently fromthe way
that others had reason to expect. The “order” that the public duties and the indillation of trust were to
uphold may be congruent withbroader mord vaues, or they may not. We can imagine Stuationsin which
the betrayal of trust (in this sense) is mordly condemnatory, and situaions in whichit is not.3! For the
betrayd of trust to dways be (by definition) of an opprobrious nature, we must eevate the idea of the
honoring of trust itself to amoraly iconic satus— something thet (in view of the falibility of government)
betrayal-of-trust theories are loathe to do.

Indeed, the problems that are involved in the use of smple betraya-of-trust notions to identify
corruptionare easlly illugtrated. We (the public) are victimized by dl breaches of duties by public officids,
whether (for ingtance) the officid leaveswork early to play galf or expedites building permitsfor hisfriends.
Inboth cases, the trust that we have placed in that officid is betrayed. Y et we would mogt likely label the
firg “annoying” or “unethicd,” and only the latter “corrupt.” There is something more to corruption than
knowledge of our weakness or the betrayd of trust by those whom we empower. These ements are
involved in corrupt conduct — but we reserve the “corrupt” judgment for only a subset of these acts.
Corruption is, in short, aparticular kind of breach of duty; it isaparticular kind of betrayd of trus.

In an effort to capture this further, elusive character of corruption, some corruption-as-betrayal
theorists have added the idea of treachery or secrecy as an integra part of the corrupt transaction. For
ingtance, the sociologist H.A. Brasz has defined corruption as “the stealthy exercise of derived power”
to the detriment of the public, “ under the pretence of alegitimate exercise of that power.”*? He explains:

Those who as subordinates, agents, and the like handle the affairs of principles
are presumed to be and to act in good fath. If they sever the connection and
enter into the service of a competitor or enemy of the principa they may, itis
true, be branded as turncoats, but they are not guilty of corruption. [Corruption
requires, in addition,] the treacherous venom of deceit, the pretence of being
absolutely loyd to the principa whilst in actua fact being intent on benefitting
onsdlf and/or third parties.

The most essential characteristic of corruptionis... the furtiveexercise of forma
authority and power under the pretence of legdity.

8lSee FRIEDRICH, supra note 17, at 86, 109-112 (no positive changes could occur in a political system “if some
men were not willing to betray the old order to the emergent one”).

%H A. Brasz, The Sociology of Corruption, in FOLITICAL CORRUPTION: READINGS IN COMPARATIVE ANALYSIS,
supranote 15, at 41, 42 (emphasis added).

®Id. a 42, 43 (emphasis added). See also ALATAS, supra note 30 , a 3 (the essence of corruption is “stealing
through deception in a situation which betrays a trust”); John Warburton, Corruption as a Social Process. From Dyads
to Networks, in CORRUPTION AND ANTI-CORRUPTION 221, 224-25 (Peter Larmour & Nick Wolanin eds., 2001) (describing
the secrecy of corrupt transactions).
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Indeed, this element of secrecy ssemsto figure prominently inour imagesof corrupt acts. Asone
commentator has observed, the practical difference between campaign contributions and bribes may be
that in the former, “ parties openly espouse the ends which ... contributors hope to achieve as a result of
their largesse.”** In one informa study, participants were confronted with a Stuationinwhichan industry
announces that its most important goal is the defeet of a pending bill, and that it will support legidatorsiif
and only if they vote againg it. When asked if this would be a bribe, many opined that it would not —
presumably, at least inpart, because of the sseming incongruity in finding corruption in open, above-board
acts>® Similarly, apublic officid who openly announceshisintentionto deviate fromhis sworn duties may
be condemned as a renegade or lawbreaker — but it is unlikely that he will be caled corrupt.

Thus, corruption and secrecy seem to be intuitively linked. However, upon deeper reflection, it
is obvious that secrecy cannot be what identifies the corrupt act. On the one hand, an otherwise innocent
transaction, done in secret for privacy or other reasons, is not transformed — by reason of itssecrecy — into
a“corrupt” one. Conversdly, as Daniel Lowenstein has observed, “”[i]t would be anomalous [indeed] to
conclude that an officid with enough chutzpah to take bribes openly should thereby [be] ... exempt from
prosecution.”*® A breach of duty or betraya of trust, donein secret, is (perhaps) quitelikely to be corrupt.
But dthough that setting may increase the odds that we are looking at a corrupt transaction, it isnot in the
idea of secrecy that we locate its evil.

(2) Corruption asinequality

A more sophiticated take onthe role of secrecy inpublic corruption is presented by theoristswho
see the problem of secrecy (and corruption generdly) in democratic-governance terms.  Under this
ubstantive theory, it is not secrecy qua secrecy that is the problem with corrupt acts; it isthat secrecy is
incompatible with the way that we expect democratic government to be conducted. In this view,
“[t]ransactions between citizens and paliticians [for example] can be judged corrupt when they subvert or
drcumvent a democratic process and its associated values of openness, equdity, equity and
accountability.”” Secrecy, in this understanding, is important as an instrumental matter: it is important
becauseit alows the subverson of the idedls of democratic governance, particularly, the equal treatment
of all citizens.

The idea that inequality lies at the heart of corrupt public conduct has become increasingly
prominent in recent years.® Under thisgpproach, ahalmark of aliberal democratic sysemistheideathat

3V/LADIMER ORLANDO KEY, JR., THE TECHNIQUES OF POLITICAL GRAFT IN THE UNITED STATES 387 n.1 (1936).
%See Lowenstein, supra note 25, at 829-30.

4. at 830.

$"Robert Williams, Corruption: New Concepts for Old?, in 20 THIRD WORLD QUARTERLY 503, 510 (1999).

%See, eg., FRIEDRICH, supra note 17, a 31 (the idea of equality before the law “provides the setting for the

modern and specific sense of corruption”); Denis Osborne, Corruption as Counter-culture: Attitudes to Bribery in
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dl ctizens are equa before the law. Corruption — whether bribery, extortion, kickbacks on public
contracts, nepotism, or other acts— quintessentidly involvesthe denid of this principle. The unifying core
of corrupt conduct is that some citizens are afforded specia access, deals, processes, or contracts — or,
in the case of extortion, the justice or other avil benefit guaranteed by law — for a price. Whether the
corrupt act enablesthe citizen to obtain better than fair trestment, or smply fair trestment, the bottomline
isthat the principle of equdity of dl before the law hasbeen ddiberately violated. As Tina Rosenberg has
described it, “[t]he doors of the bureaucracy close in the face of the poor; judges never rule againgt the
wedthy and powerful; new entrepreneurs find it amost impossible to navigate huge bureaucracies and
compete in aworld of crony-dominated commerce.”*®

The observation that corrupt acts often involve adenid of equaity ssemsto beatrueone. Does
this, however, successfully identify the core characteristic of corruption?

When we congder this question, severa problems emerge. Firg, it is apparent that the idea of
smple equdity— or equal trestment of amilarly Stuated persons—isinadequate, itsdf, to diginguishcorrupt
fromnon-corrupt decisons or acts. Inthe politica sphere, for instance, smilarly Stuated personsare often
not treated equdly, for reasons that we accept. We do not demand that a legidator weigh every
condtituent’ sinterest equally, or that every hiring decision for public employment employ no discretionary
eements Although there are settings in which we maintain the idedl that dl amilaly stuated individuds
receive scrupuloudy equal treatment beforethelaw (for instance, inthe meting out of crimina punishments),
in mogt areas of palitica or public life we are consderably more tolerant.

I ndeed, these examples expose afundamental question that haunts this theory: equality of what?
When we speak of equal sentences for equal crimes, the idea of equdity might be fairly sraightforward.
However, whenwe consider the more complex settings for corruption in government decisonmaking, the
amplicity and clarity of thisidearapidly disntegrates. For instance, equality in the political process might
mean:

. equal opportunity to make one's case a crucia times and places;*

. egual voice, in the sense of the ability to be heard or the aaility to influence, in the
making of public policy;* or

. equal outcomes, in the sense of equa benefit from officid policies.

Local and Global Society, in CORRUPTION: THE ENEMY WITHIN, supra note 19 , a 9, 28 (“Bribes create inequalities. A
corrupt system is unfair.”); Shihata supra note 19, at 260 (corruption involves the “grant[ing] [of] special favours [which]
undermines the general obligation to apply public rules without discrimination”).

%9Tina Rosenberg, Latin America’s Magical Liberalism, THE WILSON QUARTERLY, Autumn, 1992, at 62.
“0See ROBERT S GETZ, CONGRESSIONAL ETHICS: THE CONFLICT OF INTEREST ISSUE 67 (1966).

“15ee, e.g., Edgar Lane, Group Politics and the Disclosure Idea, 17 WESTERN POLITICAL QUARTERLY 203, 205
(1964); Cass R. Sunstein, Palitical Equality and Unintended Consequences, 94 COLUM. L. REv. 1390, 1392 (1994).
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Let us condder these possbilities. The firg — equal opportunity to make one's case at crucid
times and places— istheleast demanding. Under thisidea, akind of “equa process’ isrequired: citizens
must be able to present their arguments, objections, and desires to government decisonmakers on equa
terms. It draws heavily on the idea of corruption-as-secrecy: secret avenues and channels, available to
some and not to others, are corrupt. The ability to petition government and to be heard must be fredly,
openly, and (thus) equaly availableto all.

Superficidly, the idea of equa opportunity to make one's case seems unassailable. Indeed, we
often endhrine thisright, inthe form of a guaranteed right to petition government, in conditutiona or other
foundationa documents.*? However, our inquiry hereis not about the robustness of this democratic ides,
but whether it usefully digtinguishes corrupt from non-corrupt conduct. When we consider this question,
wefind that the ideaof equal opportunity falsfar short. Despite the power of thisidea, we do not expect
legidators, mayors, or other officids to spend equa time ligening (in person) to each citizenor consdering
equally each citizen’ swritten request. Nor do we expect al conversations that offidds have withctizens
to be public events, withopenaccessto dl. If an officid haslunch with aparticular condituent, or aprivate
phone conversationwithher, we might suspect that something corrupt isgoing on, but itisnot the inequality
in access or the secrecy of the communicationthat is, itself, the corruption. It is, perhaps, afertile setting
for acorrupt act; but that corrupt act is something ese.

The second possibility listed above —that of equal voice, in the sense of the ability to be heard or
the ability to influence, inthe making of public policy —ismore demanding. Herewe are saying thet officias
must not only afford ditizens equal access— they must afford ditizens equal influence. Thisprinciplewould
seem to underlie the common belief (for ingance) that disproportionate influence of “ pecid interedts’ is
corrupt.

Although equd voice might be an ided which is defensble in certain circumstances (for instance,
“one man — one vote’), it is quickly apparent that this cannot be a general test for acceptable politica
decisonmeaking or for disinguishing corrupt and non-corrupt conduct. For many reasons, citizenswill have
differing abilitiesto influence government policy — reasons that range fromtheir personal stake inthe matter,
to theinteligence of their views, to the numbers of citizens who share their positions.

Thefind possibility above —that of equal outcomes, in the sense of equal benefits from politica
policies—isan even more extreme demand, and suffers from smilar objections. The achievement of equd
outcomes for dl citizens asthe result of government policiesis not something that government can possibly
guarantee. Nor isits absence ardiable test for the presence of corruption. Just as we would hesitate to
labd apalitician’sfalureto give dl condituents equd influenceacorrupt act,” wewould clearly not label
apolitical process that produces unequal benefit “a corrupt public policy.”*

42See, eg., U.S. CONST. amend. I.

43Seg, eg., Gardiner, supra note 5, at 28 (most would “probably feel uncomfortable using the term corruption
in all situations where the political process produces policies which do not benefit everyone equally”).
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What ismissing in dl of these equdlity theories is an underlying understanding of what democratic
or representative government substantively guarantees. As Robert Williams has written, determining
corrupt conduct “forces us to say something about the character of politics’ — something about “our generd
sense of what is pdliticaly legitimate** Whether we view unequa opportunity, voice, or outcomes as
corrupt or non-corrupt will depend upon complicated questions of palitica theory, suchaswhether we see
legidators as Imple implementers of congtituents desires or as trustees bound to exercise independent
judgment for the broader public good.* Corruption, under equdlity theories, is the subversion of the
politica process. We must know what the political process guarantees before we can beginto determine
what corrupt acts are. The smple notion of equaity does not answer such questions.

All of this is complicated by the fact that athough we tend to endorse “equdity” in the politica
process, wetolerate—indeed, cel ebrate— the existence of materid inequdity, which (in turn) exacerbates
the politica inequaity whichwe condemn. Gresater wealth meansgreater opportunitiesfor financid support
of candidates and causes, more socid, palitica, and economic connections, and other ability to broker
power in the hals of government — leading inevitably to inequdity in opportunity, voice, and outcomes. If
equdity isour test, why isinfluence* corrupt,” inone context, and acceptable inthe other? Why is access
to power obtained through wedlth (paymentsto officids) “ corrupt,” and accessto power obtained through
wedlth (economic or socid influence) seen as the legitimate reward for economic success? Again,
“equality” provides no answer.

Beforewe leave equdity theories, one more argument inther favor must be considered. Although
the idea of corruption-as-inequaity might be hopeesdy smpligtic in policymaking contexts, perhapsit is
more useful when smple, adminigrative acts by public offidds areinvolved. If the officid’ s duty isSmply
to administer or enforce an existing law, there isless room for deliberate, disparate trestment of smilarly
Stuated individuds. For instance, we might know, in the case of bureauicratic corruption, what the “rules’
are and, asaconsequence, whenillegitimate, unequal treatment has certainly occurred.®® In other words,
whentheided of equdity isconsidered, favoritisnby theimport-dutiescollector must be distinguished from
favoritism by nationd legidators®’

Before we become too enthusiastic about this proposition, we must first acknowledge that the
digtinction between adminigtering the law and creeting the law is a notorioudy difficult one. Arguably, few
bureaucratic actsinvalve the mechanica applicationof the law tofacts, withno discretionary or interpretive

44See Williams, supra note 37, at 509.

“See, eg., Thomas Burke, Corruption Concepts and Federal Campaign Finance Law, in  POLITICAL
CORRUPTION: CONCEPTS AND CONTEXTS, supra note 13, a 645, 659 (“All standards of [political] corruption rest on some
notion of what constitutes an ideal political community.”).

%5ee Williams, supra note 37, a 508 (in the bureaucratic context, “rule following is anticipated”; bureaucratic
organizations “characteristically operate on the basis of clear lines of authority and accountability”, making it possible,
in principle, to distinguish proper and improper actions).

YSee, eg., Arnold J. Heidenheimer, The Analysis of Electoral and Legislative Corruption, in POLITICAL
CORRUPTION: READINGSIN COMPARATIVE ANALYSIS, supra note 15, at 361, 368.
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elements. Although not “lawvmaking” in aforma sense, the argument for ditizen “input” and influence in
many bureaucratic decisons might be every hit as srong asin the traditiona legidative arena.

Stll, we can surdly identify someacts, inthe adminigraive arena, to which individuds are entitled
on an equal basis. For ingance, the processing of aforeign vistor' svisashould not depend uponpolitica
influence or the payment of “ speed money” to the consular officid involved. Our indtinctive outrage at such
corruption of the adminidrative process is illugtrated by the recent scandd involving David Blunkett,
Britain’s former top law enforcement officer. Blunkett resigned after acknowledging that his department
had fast-tracked a resdence visafor a Filipina nanny employed by his former lover, American magazine
publisher Kimberly Clark. Although his persond role in the adminidrative action was unclear, Blunkett
resgned, stating that “[a]ny perception of this gpplication being speeded up requires me to take
respongibility.”*®

Press accounts of the affair were harsh. For example, one commentator wrote:

Until now, ... most people in this country ... believed the [visa] process was
generdly objective and fair. Now we know different. ...

[T]hisis, or rather was, the Home Secretay of acountry which rightly prides itself
onthe low levd of corruption in public life.... .

... Think ... of aBritain in whichyouhad to place apounds 20 noteinyour passport
before negotiating the green channd at customs, a Britain in which your neighbor
could buy passports..., a Britain where every entitlement was actualy afavour with
aprice®

Thus, in the redm of visa processing, at least, the notionof equa treatment by government seems
very sraightforward. Congder, however, the following colloquy, as recently reported on National Public
Radio:

Médissa Block, host: Heightened security since 2001 has made it harder for
foreignersto vigt the United States. Musiciansare especialy hard-hit becausethey
have to get anew visa every timethey tour the U.S. They say thevisabureaucracy
has become burdensome and expensve. NPR’ sMartin Kaste reportsfrom Rio de
Janeiro.

Martin Kaste, reporting: Standing outsde the Sao Palo Airport, Brazilian atigtic
manager AnaBuono isin apanic.

Bad westher has delayed the flight of her 68-year-old diient, internationally known

8 James Blitz, Blow to Blair as Blunkett Goes, FINANCIAL TIMES (LONDON), Dec. 16, 2004, at 1.

“Mary Dejevsky, Don't Be Fooled: Blunkett is Guilty of a Serious Offence, THE INDEPENDENT (London), Dec.
22, 2004, at 25.
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jazz muscdianHermeto Pasqual. Now that he' sfindly here, they have to raceto get
to the US consulate in time for their visa gppointment.

Asthar cabbreaksmultipletraffic laws, Buono and Pasqual go over the paperwork
onelagt time. If heand the other band members misstheir gppointment, they’ Il dso
misstheir concert date at Lincoln Center inthreedays. Anasaysthat the visasoften
come through at the last possble minute. Her booking agent in Cdlifornia, Bill
Smith, says he can never be sure the visaswill beready intimefor aconcert ... . ...
The [Department of Homdand Security] refuses to take phone calls about visa
petitions, even from a desperate booking agent. Smith says when he has a big
concert planned, the only way to get some peace of mind is to write a check.

Smith: Y ou' ve got to use the defense mechanismof spending a thousand dollars to
ensure that you'll get an answer within 15 days so that the tour can happen.

Kaste: The thousand dollarsis the so-called premium processing fee which moves
avisainto aspecid fast track. ...

Back in Brazil, manager Ana Buono says she found this shocking.

Buono (through trandator): | said, “Wow, | thought it wasjust here in Brazil where
you have to pay people under the table to get things done.”*

The payment of “ speed money” for the performanceof bureaucratic tasksis as roundly condemned
ascorrupt inthe United States asiit isin Britain. No onein the United States would expect to dip a$100
bill with court papersto befiled, or dip a$1,000 check withvisapapersto speed up ther processing. Yet,
inthis case, preferentid trestment for those who pay isnot only tolerated, as non-corrupt — it is entrenched
and formdized in law. Theideathat unequa trestment of Smilarly Stuated individuasisthe essentia core
of corruption is confounded by this case.

One could attempt to rationdize the Stuation by refining one's idea of equdity; perhaps the
operative idea is not equdity of treatment (outcome) but rather equadity of opportunity. Because the
option to pay “speed money” is provided by law, the democratic principle of equa treatment by
government is preserved: anyone who seeks pecid trestment, and iswilling to pay for it, isentitled to it.

Isthis the kind of “equality” that the theory of corruption-as-inequality envisons? |Isthe concern
with “inequdity,” which corruption evokes, assuaged if thereis equa opportunity to seek specid favors,
pay “speed money,” and the like? It may be, if the specid treatment is relatively easily obtainable by
anyone — for ingtance, if anyone who asks is granted specid dispensation, or if the amount of “speed
money” required is smdl enough to be withinthe reach of just about anyone. However, if —instead — the
published criteriafor specid favors specify persond (otherwise irrdevant) characteristics, or the amount

5ONational Public Radio broadcast, December 7, 2004. Transcript available at http.//nl.newsbank.com/nl-
search/we/Archives (visited December 9, 2004).
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of “speed money” (such as $1,000 for an expedited visa) is clearly beyond anomind gesture, it is difficult
to see how equdity, in any meaningful sense, is afforded. Indeed, if “equa opportunity” (regardless of
individuds available resources) isthe criterionfor non-corrupt conduct, thereisno ground for condemning
bribery, whichisthe most universaly condemned corrupt act of dl. As one commentator haswritten, “[i]n
agtrict sense, bribery isaquid-pro-quo oncomparatively free and equd (if illicit) terms.™* All individuds
are (presumably) equaly able to offer a bribe and obtain the benefitsthat the bribee hasto offer. If denid
of equa opportunity is the essence of corrupt conduct, thereisno reasonto indict the briberous system or
the briberous act.

Thus, we are l€ft in aconundrum. Theideaof inequdity seemsto be associated clearly with the
idea of corruption. It seems to be particularly important in the identification of the deficiencies in the
governmental system— unequal treatment, access, influence—that corrupt acts by public servants so often
involve. However, inequality — whether in opportunity, voice, or outcomes — does not accurately or
unerringly identify corrupt conduct. We do not condemn, as corrupt, dl unequa opportunities to make
one's case, or dl unequd voice in the making of public palicy, or dl unequa outcomes in the sense of
benefitsfromofficid policies. Nor doweapplaud,asnon-corrupt, al Stuationsinwhichequal opportunity
to obtain bureaucratic services or influence government decisonmaking is afforded. Although we might
say that inequdlity is often the result of much of what we believe to be corrupt conduct, it is not the idea
of inequdity or equdity, itsdf, that identifies the corrupt or non-corrupt core.

(3) Public interest theories

The problems withother substantive theories— particularly, the absence of adequate grappling with
the normative ideasthat associate betraya, secrecy, or inequaity with corruption— have led some theorists
to advocate an understanding of corruption that isboth substantive and boldly normative. This gpproach
“explicit[ly] and Smply assert[s] that corruption involves the subversion of the public interest.”>? Thecore
notion here is that there is a public or dtizenry which has diginct interests, and that those interests are
damaged by private-regarding (corrupt) conduct. Self-seeking behavior, under this gpproach, may have
personal or factional gods;>® the important idea is that the public interest is sacrificed in favor of the
persona interests of the corrupt actor or others of his choice.

5IMichael Johnston, Measuring the New Corruption Rankings: Implications for Analysis and Reform, in
POLITICAL CORRUPTION: CONCEPTSAND CONTEXTS, supra note 13, at 865, 875.

52williams, supra note 37 , at 505. See also Robert C. Brooks, Apologies for Political Corruption, in POLITICAL
CORRUPTION: READINGS IN COMPARATIVE ANALYSIS, supra note 15, a 501, 507 (“The very essence of corruption is self-
interest regardless of public interest.”); Carl J. Friedrich, Palitical Pathology, 37 POLITICAL QUARTERLY 70, 74 (1966)
(corruption exists when a power-holder is induced by monetary or other rewards “to take actions which favour whoever
provides the reward and thereby does damage to the public and itsinterests”).

53Gee, eg., Barry Hindress, Good Government and Corruption, in CORRUPTION AND ANTI-CORRUPTION, supra nhote
33, a 1, 5 (a government that “pursues factional interests rather than the common interests of the community ... [ig]
corrupt.”).
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Public interest theories of corruptionare attractive. They seem to drive closer to the centrd issue:
that corruptioninvolves* bad conduct” inadeeply evaudtive sense. However, do these theoriestruly serve
this function?

Let us begin with the most obviousissue that public interest theoriespresent. Thatis what is the
public interest? More particularly, “whose evaluation of the public interest is to be operationalized?">*
Thereisno guarantee that members of agoverning elite, let done dl government actorsor dl citizens, will
share a particular view of the public interest in any given Stuation. Indeed, substantia arguments can be
(and have been) madethat the public interest may sometimes require practices that are generdly beieved
to be corrupt. For instance, bribes and other pay-offs might be the judtified means for assmilaing new
groupsinto the exigting political system,> or the way to circumvent bureaucracy inthe service of economic
entrepreneurs.>®

The uncertainties involved in the articulationof the public interest lead us to another flaw in public-
interest corruptiontheories. Our god, through these theories, isto identify the deeper, normativeided that
corruption intuitively transgresses, and that prior theories fail to identify. If the public interest is Smply
viewed as an interest, “ develop[ed] pragmaticaly fromthe conflict among contending ... interests,”>” then
the public-interest theory has advanced us little. As so imagined, the public interest has no necessary
grounding in or congruence with any mord notion. If, instead, we understand the “public interest” to be
some kind of transcendent notion, > thenthe problem of subjectivity is solved, but we are left withanother.
How areweto determine the “public interest” under this understanding? | sthe payment of * speed money,”
or the circumvention of bureaucratic red tape, in the “public interes” in this sense? These theories
themsalves give no indication of whet thisidea of the public interest is, or fromwhat it isderived. Without
resort to other theories (of government, economics, mordity, equdity, and the like), we are left with little
clue asto how to andyze such questions.

Hndly, public-interest corruptiontheories suffer fromthe same problem as legally-based theories,
trust-based theories, and the like: they capture mor e than corrupt conduct in some cases, and lessthan
corrupt conduct inothers. As James Scott has observed, “we canimagine many actswewould commonly
cdl corrupt — eg., placing dedtitute immigrantsillegdly onthe city payroll —that could be considered inthe
public interest, just as we can imagine acts againg the public interest —e.g., the legidative cregtion of tax
loopholes for the very rich — which, however much they smack of favoritism, are not commonly seen as

%4Heidenheimer, supranote 16, at 6.
%5See Huntington, supra note 17, at 61.

565eg, eg., Bayley, supra note 15, at 528, 529; Nathaniel H. Leff, Economic Development through Bureaucratic
Corruption, in POLITICAL CORRUPTION: READINGS IN COMPARATIVE ANALYSIS, supra note 15, a 510, 516 (“entrepreneurs
and corrupted officials ... [may] produc|e] a more effective [economic] policy than the government”).

5"Heidenheimer, supra note 47, at 369.

%Seg, eg., Frank J. Sorauf, The Conceptual Muddle, in NOMOS V: THE PUBLIC INTEREST 183, 184 (Carl J. Friedrich
ed.,1962) (discussing whether the public interest is to be viewed “as an ethical imperative ..., some superior standard of
rational and ‘right’ political wisdom, or the goals or consensus of alarge portion of the electorate”).
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corrupt.”>® Although — once again — violation of the public interest seemsto beinvolved in corruption, it
does not identify its core.

C. Economic Theories

In recent years, some commentators have turned to the use of economic theories as a way to
understand corruption. Economic theories generdly fal into two categories, as described below.

(2) Corruption as the rectification of market failure, or as the reallocation of
undesirable power arrangements

Under one set of economic theories, “corrupt acts’ are identified in expliaitly vaue-neutra and
market-oriented terms. Under this mode, public and private (including “corrupt”) interests are Smply
conflicting dams whichare mediated through lega and nonlega market mechanisms. When lega schemes
fal to reflect market pressures and redities, non-lega (“corrupt”) transactions serve to reestablish the
appropriate market equilibrium.®

A classic example of this approach can be found in the work of Bruce Benson and John Baden.
Governments, they argue, operate by assgning, reassigning, modifying, or atenuating property rights®:
When individuds are confronted by the property rights scheme that government has created, they can
respond inone of four ways. They can “accept the given structure of rights as defined by the public sector
and thereafter acquire and dispose of resources through voluntary transfers.”®? They canlobby government
“in an effort to influence ... [the ateration of] the rights”®  They can “resort to theft.” ® Or they can
“obtain[] a rights modification that, in a sense, combines theft and government influence: a rights
modification can be purchased from a corrupt government officdd who is endowed with appropriate
discretionary control.”%

Thus corruption, under this model, is a kind of “underground” or “black” market which arises
“when the ingtitutiona structure precludes private owners from alocating their resources in a competitive

%scoTT, suprancte 3, at 3.

%see, eg., Bruce L. Benson, A Note on Corruption by Public Officials: The Black Market for Property Rights,
J. LIBERTARIAN STuD. 305 (Summer 1981); Bruce L. Benson & John Baden, The Political Economy of Governmental
Corruption: The Logic of Underground Government, 14 J. OF LEGAL STuD. 391 (1985).

51See Benson & Baden, supranote 60, at 392; Benson, supra note 60, at 306.
52Benson & Baden, supra note 60, at 392-93.

4. at 393.

&4d.

ld.
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[way].”®® AsRobert Tilman observes, modern bureaucracies often implement what is, in effect, aform of
the mandatory pricing model of market economics.®” When there is a serious diseqilibrium between the
supply (of bureaucratic goods) and demand, the centralized dlocative mechanism, which is the idedl of
modern bureaucracy, may break down. That breakdown is corruption.®®

Interestingly, the shdll theory of corruption-as-illegdity is crucia here: the acts that are deemed to
be “corrupt” under this model are those that are not permitted by the governing legal structure.®®
However, illegdity is given no operational or normative significance beyond that smple satement. There
is nothing which makes the legdly sanctioned system of rights superior, in any moral or normétive sense,
to any other.”® Corrupt acts, qua corrupt acts, are neither good nor bad; they are Smply the manifestation
of interests, which are equa — in any normative sense— to any other interestsin the competitive sea. As
Nationa Leff (a famous proponent of this view) writes, “[c]orruption is an extra-legd inditution used by
individuas or groups to gain influence over the ... bureaucracy. As such, the existence of corruption per
seindicates only that these groups participate in the decis on-making process to agreater extent thanwould
otherwise be the case.”™* Indeed, it is because of the undesirability of the legdly-sanctioned sysem —i.e,
itsinefficiency — that a system of underground “rights modification” (corruption) has arisen.”

The fundamenta contribution of this theory —that corruptionmay, in fact, have positive economic,
socid, or politica outcomes —was arevolutionary ingght initstime, even if controversd and now largely
discredited.” For the purposes of our inquiry, however, this theory adds little. The idea of corruption
expressed in this theory is Smply a restatement of the idea of corruption-as-illegdity or corruption-as-
breach-of-duty, theories whose deficiencies were exposed above. The uniqueness of thistheory lies not
initsunique definitionof corruption, but initsunique understandings of the consegquences of the corrupt act.

%]d. at 391, 191.

5Robert O. Tilman, Black Market Bureaucracy, in POLITICAL CORRUPTION: READINGS IN COMPARATIVE
ANALYSIS, supranote 15, at 62, 62.

%8 d.

59See Benson & Baden, supra note 60, at 393-95.
Seeid. at 392-93.

" eff, supranote 56, at 510.

"2See Benson & Baden, supra note 60, at 392-93. The observations of David Bayley are typical of this view.
Although corruption has costs, “it is not necessarily antipathetic to the development of modern economic and social
systems’. “Governments have no monopoly upon correct solutions ... .” “Corruption may serve as a means for impelling
better choices, even in terms of government’s expressed goals.” Bayley, supranote 15, at 521, 528.

"Most contemporary scholars agree that these theories seriously underestimate corruption’s other costs —
particularly, the costs involved in damage to the accountability and transparency of government. See, eg., Prouab
Bardhan, Corruption and Development: A Review of the Issues, 35 J. OF ECON. LITERATURE 1320, 1327-30 (1997); Paolo
Mauro, The Effects of Corruption on Growth and Public Expenditure, in POLITICAL CORRUPTION: CONCEPTS &
CONTEXTS, supra note 13, a 339; Paul D. Hutchcroft, The Politics of Privilege: Rents and Corruption in Asia, in id. a
489, 493-95; Jean-Francois Medard, Corruption in the Neo-Patrimonial Sates of Sub-Saharan Africa, in id. a 379, 444-
47.
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Indeed, this economic theory is— if anything — less congruent with the generd understanding of corruption
that we are exploring, sSince any notion of mora opprobrium (as the result of illegdity or breach of duty)
is, under these theories, disassociated with the corrupt act. Asamatter of empiricd fact, corruption might
wdl be seen as amply “illegd” acts, which (postively) rectify market failure and otherwise circumvent
undesirable laws. However, thismode captures none of the essential moral outrage that we associate with
corrupt acts.

(2) Normative economic theories

Other theorists employ economic ideas to develop diginctly normative understandings of
corruption. Under these theories, the first step is the identification of corruption with rent seeking. For
ingtance, Jacob van Klaveren writes:

[Clorruption means that a avil servant abuses his authority in order to obtain an
extraincome from the public. ... Thuswe will conceive of corruption in terms of a
avil servant who regards his office as abusi ness, the income of whichhe will ... seek
to maximize. The office then becomes a“maximizing unit.” ™

Corruption, thus, isdefined as persond rent-seeking by government officias inderogation of thar
duties to their principals (higher officids, the public) as established by law.”™ Such theorists acknowledge
that rent-seeking might be a postive or ussful phenomenon in this context, Snceit may dlow productive
activitiesthat existinglawsor other pubic dutiesdo not alow.”™ However, these theories carry adiginctly
normative imprint. From an economic point of view, rent-seeking or corruption inevitably “introduce[ 9|
costs and digtortions. ... [I]t encourages excessve public infrastructure invesment ... [and] discourages
legitimate businessinvestment.””” It addition, these theorists accept the idea that the rule of law is, itsdlf,
of great societd vaue, and that the deegitimation of government rules that corruption involves carriesits
own overwheming costs.”

Do these normative economic theories capture the essence of corruption, in a way that other

"Jacob van Klaveren, The Concept of Corruption, in POLITICAL CORRUPTION: A HANDBOOK 25, 25-26 (Arnold
J. Heidenheimer et a. eds, 1989).

Seg, e.g., ROSE-ACKERMAN, supra note 7, a 2-5, 14; KLITGAARD, supra note 4, at 19-23; M ICHAEL BEENSTOCK,
EcoNOMICS OF CORRUPTION (1977).

See, eg., ROSE-ACKERMAN, supra note 7, at 2, 9 (distinguishing between productive and nonproductive rent-
seeking (or corrupt) activity). For instance, “[b]ribes [may] clear the market.” “Bribes [may] act as incentive bonuses.”
“Bribes [may] lower costs.”).

Md. a 3. For instance, “[t]he official seeks to maximize his or her gains, not the optimal level of services. ... If
severa officids have authority over the alocation of scarce benefits, the problems can multiply as each tries to extract
ashareof thegain.” Id. at 14.

BSeeid. at 22-23.
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theories miss? They definitely recognize the opprobrious or loathsome nature of corruption, as it is
generdly understood. Thishringsthem closer tothe corrupt ideain away that (for instance) corruption-as-
rectification-of-market-failure does not. However, in what is this idea of the opprobrious or loathsome
nature of corruption rooted? Do these theories successfully identify the nature of the corrupt core?

To the extent that these theories rely upon illegdlity, itsdlf, asthe ideaof corruption, they add little
that is new. When individuas disobey the law, there are clearly codts to those legal rules and to the
government that implements them. We might even believe that disobedienceis“bad,” in amord sensg, if
our mord scheme demandsit. However, the “bad” that is associated with genera law bresking is not a
al necessarily congruent with the “bad” associated with corruption. As we established above, not dl law
breaking is corrupt, and not dl corruptioninvolveslaw bresking. Although theideaof coststo government
veers more closdly to interests that are the essence of corruption,” itis not illegality that identifies the
corrupt core.

Let us condder, in the dternative, the economic basesonwhichthese theories rest. The idea that
individuads pursue their own interests — that they are driven by the desire to maximize their own interests
— obvioudy does not digtinguish corrupt fromnon-corrupt behavior. Under normative economic theories,
sf-interest motivates dl human behavior, corrupt and non-corrupt alike. Not al sef-interested actions
are“bad” or “ineffident,” et done corrupt. Rather, corrupt actionsinvolve afalureto channel sdlf-interest
toward “ appropriate”’ or “productive” ends.®

How, then, do we determine whether particular exercises of self-interest are appropriate or
productive? Normeative economic theorists suggest that it isthe efficiency of those actionsthat isthecrucid
criterion. For instance, Susan Rose-A ckerman acknowledgesthat i dentifying corruptionisdifficult—*[o]ne
person’s bribe is another person’ sgift.”®! Her aimisnot to set auniversal sandard for whereto draw the
legdl line between praiseworthy giftsand illegd and unethical bribes.? However, shedoesaspiretoidentify
— through the lens of economic efficiency — “the factors that should go into the choice.”®

The idea that the efficiency of corrupt acts should be consdered in policymaking is an obvioudy
ussful one. However, istheefficiency or ingfficiency of particular actstruly useful inidentifying their corrupt
or non-corrupt nature? After even cursory reflection, it is gpparent that thisideafals short. Certainly al
ineffident actions are not corrupt, as “corruption” is generally understood. Actions by government actors
can be incompetent, wasteful, market-thwarting, or otherwise inefficient, and not be necessarily corrupt.

®See | infra

8ROSE-ACKERMAN, supranote 7, at 22.
8d. at 5.

84

Bqd.
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By the same token, corrupt actions are not necessarily undertaken for financid gain,®* or necessarily
inefficient.®® An officid could bresk the law and grant a specid favor to his brother, with 1) no economic
payoff for that officid and 2) the achievement of greater “effidency” for other, specified government ends.
In short, dthough financid digtortions and inefficiency may characterize many corrupt acts, and dthough
they may bereasons why we condemn corrupt acts, we cannot capture the root ideaof corruptioninpurey
economic terms.

For those economic theories that retain the idea of “corrupt” actsasameaningful one, something
isneeded beyond the ideas of sdf-interest and efficiency, ideas with which economic andysisis generdly
concerned. Neither self-interest nor inefficiency engendersthe outrage or destructive power that corruption
chargesinvolve. There must be some other normative idedl that corrupt, self-interested, ineffident actions

violate (and that non-corrupt, self-interested, and
inefficient actions do not). For some economic-corruption theorigts, this normative basdine is provided

by “illegdity”;®® for others, it is provided by “breach of duty”.®” However, in every case, “[t]o be adle
to point to those cases of interest/income maximizing which are dso politicaly corrupt, one has to apped
to congtructions of public office and the public-interest whichdraw onnorms and vadueswhichare externa
to the market model.”®

Economicsis, in short, apowerful tool for the andyss of corruption. Economic theoriesareaway
to explanthe incidence and effects of corruption; but they do not -- of themselves -- provide any new or
unique way to identify the corrupt act. To the extent that economic theories retain the idea of corruption
asadiginct socid, political, or mora phenomenon, they presume the existence of other, unrdated norms
that corrupt acts transgress. As a result, economic theories — while interesting — do not get us closer to
undergtlanding what corruption, as an essentid ideg, is.

D. Combination Theories

We have found that none of the traditiona understandings of corruption —whether shell theories,
substantive theories, or economic theories — captures the idea of corruption asit is generally understood.

8See, eg., Hindess, supra note 53, a 4 ( “non-economic corruption” includes situations in which “[a]
government puts pressure on police and [the] judiciary to protects its friends and to friends and to penalise its
opponents’; “[a] ruling party appoints judges ... and uses the courts to destroy the political opposition”; “[a]
government uses its powers to discriminate systematically in favor of some sections of the population and against
others’; and so on).

8See, eg., ROSE-ACKERMAN, supra note 7, a 25 (acknowledging that individual bribes “sometimes not only
benefit the payer and the recipient but also enhance overall efficiency or fairness.”).

81d. a 9 (defining corruption as payments “illegally made to public agents with the god of obtaining a benefit
or avoiding a cost”) (emphasis added).

87See KLITGAARD, supra note 4, at 24; Flavio M. Menezes, The Microeconomics of Corruption, in CORRUPTION
AND ANTI-CORRUPTION, supranote 33, at 119, 119.

8philp supra note 13, at 50.
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Although violation of law, breach of duty, betrayd of trust, secrecy, inequdity, and inefficiency are often
characteristics of corrupt acts, none of these theories successfully distinguishes corrupt acts from non-
corrupt ones. Many acts that involve violations of law, breaches of duty, betrayd, secrecy, inequality, or
inefficiency are nat, in fact, corrupt. And whichever theory we choose, we can think of corrupt acts that
fail to have that characterigtic.

Before we leave traditiond theories, there is another possibility to be consdered. Perhaps these
theories would successfully capture the idea of corruption if they were consdered in combination, rather
thangangly. For instance, Mark Philp has offered what might be caled a“combination theory.” He States.

We can recognise palitica corruption when:

1. apublic officid (A)

2. inviolation of thetrust placed in him by the public (B)
3. and in amanner which harmsthe public interest,

4. knowingly engages in conduct which exploits the office for clear
personal and private gain in away which runs contrary to the accepted
rules and standards for the conduct of public office within the political
culture,

5. s0 asto benefit athird party (C) by providing C with accessto agood or
sarvice C would not otherwise obtain.®

Another, more elaborate combination theory is offered by Syed Alatas. In his book, he argues that
corruption has the following characteridtics:

(a) abetrayal of trugt;

(b) deception of a public body, private ingtitution, or society at large;

(c) deliberate subordination of common intereststo specific interests

(d) secrecy of execution ...

(€) the involvement of more than one person or party;

(f) the presence of mutua obligations and benefits, in pecuniary or other form;

(g) the focusing of attention onthose who want definitedecisions and those who can
influence them;

®1d. a 42 (emphases added). Philp specifies that “the core of [the] fourth condition is the intention to act for
private gain (oneis not less corrupt for being unsuccessful).” 1d. at 42 n.1.
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(h) the attempt to camouflage the corrupt act by some form of lawful judtification;
and

(i) the expression of contradictory dual functions by those committing the acts*

Thesetheoriescombine betrayal of trust, secrecy, subordinationof the public interest, illegdity, and
breachof duty. All of these must be present before an act is* corrupt.” Do these dements, in combination,
successfully capture the idea of corruption?

When we consder the problem of the over-inclusivity of traditional theories, the layering of
requirementsin thisway is hdpful. We do not mean, by corruption, theviolation of any law, or the breach
of any duty, or the subverson of any public interest; we mean only those violations, breaches, or
subversons that involve (for ingance) secrecy, betraya, and self-deding. Sincedl of these characteridtics
are associated with corrupt conduct, requiring their amultaneous fulfillment will obvioudy, and hdpfully,
narrow the scope of acts within our net.

However, do such combination theories diminate the problem? Although we have presumably
reduced the number of actsidentified by these overlgpping requirements, we gill lack away to disinguish
—within that universe — corrupt from non-corrupt conduct. For instance (to use Philp’s theory) there are
certainly fewer actsthat violate the law or other public “rules and sandards,” harmthe public interest, and
invave a breach of trugt, for personal gain, than that Smply have one of these characteristicsalone. Yet,
dl acts that share these characterigtics are not corrupt. To paraphrase a previous example, a healthy
government employee could cdl in sck or feign disability, and thereby violate gpplicable rules and
standards, harm the public interest, and breach the public trugt, dl for persona gain — but we would nat,
in the absence of other conduct, consider the action to be “corrupt.”

We could add other eements to this combination theory to make it more robust: for instance, we
could additiondly require that the act involve secrecy, inequdity (of some kind), and/or inefficiency.
However, for all of those cases where these elements will hep to narrow the field, and target (what we
beieve to be) corrupt acts, they will, inother cases, create problems of under-indusvity, by exduding acts
(such as overt bribes, “equd” bribing opportunities, and “efficient” bribes) that we nonethelessbelieve to
be corrupt.

The bottomlineisthis. Combinationtheories can be seen, inasense, askal e doscopepresentations
of traditiona theories: the e ements can be combined and recombined in complex combinations that are far
richer or more exacting than those elements aone. The fundamenta problem, however, remains.
Corruptionismorethanillegdity, breachof duty, betrayd, secrecy, inequdity, the subversonof the public
interest, and inefficiency, whether these dements are considered aone or together. Traditiona theories,

PALATAS, supra note 30, a 2 (emphases added). Alatas states that “[t]he last mentioned is important to
distinguish corruption from other types of criminal behavior. For example, an official is bribed to issue a business license.
He acts as the issuer (one capacity) and acquires the bribe (second and contradictory capacity). This characteristic
distinguishes corruption from theft, burglary, and embezzlement.” Id.
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whether shdll or subgtantive, done or in combination, fall to account for sgnificant and substantia aspects
of prevailing bdiefs and intuitions about what the idea of corruption is. Put another way, dthough al of
these theories identify dements that are often important characteristics of corrupt acts, they are not the
essence of corruption —they are not, alone or in combination, what comprises the corrupt core.

Moreis needed to understand this powerful idea. It isto the identificationof that “more’ that we
now turn.

CHAPTER THREE

THE I DEA OF CORRUPTION: TOWARD A DEEPER UNDERSTANDING

In this Chapter, | shdl argue that our operative understanding of corruption is, in fact, far deeper
and more complex than traditiond understandings of corruption acknowledge. Furthermore, it is this
deeper and more complex idea of corruption that glently motivates and shapes our trestment of public
corruption in law.

This more complex character of corruption can be established through a series of propositions.
Firgt:

. Corruption is an explicitly moral notion.

Traditiond theories, whether shdll theories or substantive theories, |abor to avoid the obvious: that
corruption is an explicitly mora notion which serves, initsgenera understanding, to condemn conduct on
mora grounds. Looking for the essence of corruption in the violation of law, breach of duty, betrayd of
trust, poor economic outcomes, and the like, will dways fed viscerdly unsatisfactory if, in the end, the
explictly mora core of corruptionis not recognized. Corruptionisnot Smply thebreach of somepoliticaly
chosenstandard; it expresses the transgression of some deeply held and assertedly universal moral norm.

Take, for ingtance, the bribery of public officids. Bribery isuniversally condemned. “Not acountry
inthe world ... does not treat bribery as crimind on its law books.”®* No one admitsto it; “[n]ot merely
the crimind law — for the transaction could have happened long ago —but aninnate fear of being considered

9LJOHN T. NOONAN, BRIBES 702 (1984).
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disgusting restrains briber and bribee fromparading their exchange.”®? The shame associated with bribery
isso strong that it goes beyond the merdly illegd. Rather, it pointsto the deeply mora nature of the crime.®®
When Vice Presdent Spiro T. Agnew resigned in 1973, he pleaded nolo contendre to tax evasion.
“Agnew demondtrated that socidly and politicaly, bribery was afar more damaging crime to be thought
guilty of than tax evasion, felony though it was. As atax evader he could try to hold his head up. Asa
bribetaker he was lost.”%

The idea of bribery and other public corruptionas mordly depraved or “evil” has along historica
pedigree. “‘[M]ora opprobrium toward bribery is nothing new. It goes back some 4,000 years, with
prohibitions found on Babylonian tablets’”%® Theidea of politica or public corruptionas a deeply moral
notion can be found in both Platonic and Arigtoteliannotions of democratic government, its maintenance,
and its decline® Scholars of the mediaeva and early modern periods have found the fusion of ideas of
corruptionand evil throughout the writings of these periodsin England and inFrance.®” InLedictionnaire
del’ Academie francoise, published in 1694, corruptionis described as* concerning dl moral deprivations
and especidly thosewithregard tojustice... .”* In hisfamous dictionary penned in the eighteenth century,
Samuel Johnson defined corruption as “[w]ickedness; perversionof principles”® Inthisview, “[t]o say
corruption iswrong is rather like saying that murder iswrong. Both statements express what is, ineffect,
aconceptud truth or grammatica necessity.”'®

The idea of paliticd corruption as involving a raw, mora notion is acknowledged by some
contemporary theorists. Arnold Heidenheimer observes that “[t]he present usage of the term corruption
in political contexts has obvioudy been colored by the meaning [of corruption] in the ‘mord’ category,”
namdy, as invalving “depravity,” “moral deterioration,” and “decay.”'®* Some andysts of political
corruption embrace the idea of its moral content as an obvious truth. For instance, Wilmer Parker states

%2|d. at 702-03.
%|d. Seeaso KLITGAARD, supranote 4, at 11.

%NOONAN, supra note 91, at 582.

SwWilmer Parker 111, Every Person Has a Price?, in CORRUPTION: THE ENEMY WITHIN, supra note 19, at 87
(quoting John T. Noonan).

%See, eg., FRIEDRICH, supra note 17, a 130-31; J. Peter Euben, Corruption, in POLITICAL INNOVATION AND
CONCEPTUAL CHANGE 220, 223042 (Terence Ball et . eds., 1989).

9’See, eg. FRIEDRICH, supra note 17, a 127-41; Maryvonne Génaux, Early Modern Corruption in English and
French Fields of Vision, in POLITICAL CORRUPTION: CONCEPTS & CONTEXTS, supranote 13, at 107, 107-117.

%DICTIONNAIRE DE L' ACADEMIE FRANCOISE DEDIE AU RO, (Genéve, 1981), (reproduction of the 1% ed., Paris, 1694),
vol. 1 (s.v. corruption: “figurément, de toute dépravation dans les moeurs, et principdement de celles qui regardent la
justice...”).

Fcite TK]
1%0illiams, supra note 37, at 504.

1014 eidenheimer, supranote 16, at 4.
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that political corruption“is marked by immorality and perverson; [the corrupt person is| depraved; vend,;
dishonest.”%2 Robert Brooks describes politica corruption asan “evil,” corrupt transactionsas“sins” and
the engaging in corruption as the manifestation of “mora weakness.”'® Intheir book, Ronad Wraith and
Edgar Smpkins statethat “[c]orruptionis above al amora problem, immesasurable and imponderable.” 1%

Indeed, the ideaof corruptionasamoral concept isso powerful that it seepsintothe work of those
who championtraditiond theories, even as they take painsto exclude it from their definitions of the word.
Although Robert Klitgaard describeshistheory of corruption as a breach-of -duty moded, he acknowledges
that “* corrupt’ invokes arange of images of evil ... . Thereisamora tone to the word.”'® Colin Leys,
who criticizeswha he cadls a“moraising approach” to corruption,® nonethel ess describes corruption in
terms of the “strength of the rules of private mordity” and assaultson “moral rules™'%” Bayless Manning,
dthough not a “mordist” himsdf, acknowledges the explicitly mora nature of the idea of corruption as
commonly understood. He statesflatly thet the American looks upon hispaliticsasaMordity Play,” and
“to his dected officids for mord affirmation[].”*%® This“devated mord vision of [the United States] and
itsofficias ™% he argues, hasdriven Americansto continually expand the range of corrupt offensesto new
(and, to his mind, unnecessary) lengths.!*°

What is this morad evil, that corruption represents? It is self-involvement, self-indulgence, the
loosening and discard of the restraint of socid bonds. It is, thus, associated with public and persona
luxuriousness, indolence, excess, and decadence.!™! For instance, Sayed Alatas describes the case of
Gaius Veres (115-43 BC), a Roman ruler who was notable for the “ rapaciousness and the extent of his
corruption” — including “extortion, plunder, bribery, rape, sexua exploitation of other men's wives,
treachery, murder, looting works of art, sdling public offices, money-lending at usurious rates, [and]
embezzling [from the estates] ... of the deceased.”™? In Veres's case, the “lack of restraint” that
characterizes the corrupt ruler “manifested itsdf in ... sexud relations, political intrigues, economic

192pgrker, supranote 95, at 87.

193Brgoks, supra note 52, at 505, 506. See also Brooks, supra note 21, at 58.

104RONALD WRAITH & EDGAR SIMPKINS, CORRUPTION IN DEVELOPING COUNTRIES 17 (1963).
19K LITGAARD, supranote 4, at 23.

1%gee Leys, supranote 26, at 216.

W7Colin Leys, New States and the Concept of Corruption, in POLITICAL CORRUPTION: READINGS IN COMPARATIVE
ANALYSIS, supranote 15, at 341, 341.

1%Bayless Manning, The Purity Potlatch: Conflict of Interests and Moral Escalation, in POLITICAL
CORRUPTION: READINGSIN COMPARATIVE ANALYSIS, supra nate 15, at 307, 307, 308.

1991 ¢, at 308.
1194, at 308-312.
Mgen e.g., Burke, supranote 45, at 646; Euben, supra note 96, at 222.

Y271 ATAS, supra note 30, at 17.
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manipulations, and ... social behavior.”'*® Today’s corruption, Alatas argues, is rooted in the same
“materidism, impersondism, satus-seeking, greed for money and power, and an unwillingness to adhere
to mord vaues™'* Another contemporary writer observesthat corruption involves “luxuriousness and
indolence.”'™ Y et another states that “whenever and wherever there is duty to be shirked or improperly
performed ..., evil of this sort may enter in. Thisisthe case within the church, the family, with educationd
associations, clubs, and so on throughout the whole list of socia organizations ... "1

Indeed, contemporary associations of palitical corruption with general mora decadence and evil
can be found invirtudly any mgjor city newspaper’ saccount of arecent corruptionscandal. Some colorful
examples.

. TheVice-Mayor of Bejing, Wang Baosen, committed suicidein1996 after having
been presented withevidenceimplicatinghimand his gaff in* systemic corruption.”
“Wang was guilty of squandering public funds, acquiring expendve real estate, and
booking hotel suites for ‘pleasure-seeking’, according to officdds ‘He was
mordly degenerate and lived a rotten life’, the Xinhua news agency said.” Of
another implicated officd, Chen Xitong, it is observed that he amassed a persona
fortune, engaged in nepotism, and “kept a mistress for six years.”Y’

. In a story about a New York City police detective convicted on corruption
charges, it is noted that onone occasion, “one of his crimind friends orchestrated
a bachelor party at a downtown hotd. The party became so raucous that
everyone was thrown out, and the festivities resumed at anearby brothed "8

. In the fdl of former Brazilian Presdent Fernando Collor de Mdlo to corruption
charges, it is noted that “proceeds from the influence-trafficking ring had been
gpent on building an elaborate garden at his ranch house ..., with eight artificia
waterfdls and a swvimming pool.” He*“drove around in a Mercedes convertible
and maintained a luxury gpartment in Paris, where it was rumored that he would
liveinexile” Intheend, hisdownfdl was brought about by his brother, because
he (Collor de Méello) “tried to seduce his[brother’ | wife."*°

1314, at 29.
Y44, at 71.
13Burke, supra note 45, at 646.

118Brooks, supranote 21, at 58.

U7gtephen Hutcheon, Eighteen to Face Court Charges Over $3 Billion Beijing Fraud, SYDNEY M ORNING
HERALD, April 4, 1996, at 10.

18N, R. Kleinfidd, Chinatown Officers Said to Forge A Partnership of Vice and Greed, N. Y. TIMES, June 19,
1995 at Al.

19N athaniel C. Nash, Brazilian Leader Quits As His Trial Sarts in Senate, N. Y. TIMES, Dec. 30, 1992, a Al.
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. In an article about rampant public corruption in India, aformer Attorney Generd
of the country is quoted assaying that “*[i]t’ sspread likeacancer.”” *‘ It sreached
a temind state. There is a complete breskdown of [mord] values’” The
guestion, the story continued, is “whether the country’s very soul has been
irredeemably warped.”*%°

From these portrayals, it is gpparent that corruptionis not Smply something that is undesirable or
“bad” in an ordinary sense; rather, it is seen as a powerful, al-consuming evil, with what often appear to
be rdigious roots. One contemporary analysis of political corruption discusses the “scarlet thread of
bribery and corruption” their “jungle of nepotismand temptation.”*?* Another informs usthat the tatement
that “dl power corrupts, and absolute power corrupts absolutely” has “ardigious root, which istypicdly
Westernand Chrigtian.” It “harks back to the notion of thetwo kingdoms.... , the earthly and the heavenly
aity”, and the susceptibility of humans to the power of moral depravity and moral decay.?? As one
commentator breezily observes:.

Corruptionis something that we have dl had to live withsince Eve took the first bite
of the serpents gpple, [and] ... that we will haveto live with ... to the end of time.
... Lucifer, inhismany names, was cast fromthe portals of heavenfor the corruption
that he bred, at least according to Milton [and otherg) ... . [T]he temptation to
corrupt and to succumb is part of our estate ... .12

In the same vein, aformer prosecutor ends his commentary on a corrupt politician with aflourish: “every
person will a some point in [his lifgl and a some leve hear the seductive siren song of the corrupt
temptress summoning usto, in Dante' swords, enter ... the gates of Hell ... .12

The idea of corruption as invalving a temptation toward decadence to which an individual
succumbs, and which—inturn— destroysthat individud, 2 hastremendous resonancein our understanding
of this concept. Indeed, this brings us to our second propostion:

. Corruption is an external force, to which we, as human beings, are innately
susceptible.

2Edward A. Gargan, Corruption’s Many Tentacles Are Choking India’s Growth, N. Y. TIMES, Nov. 10, 1992,
at Al.

12156 WRAITH & SIMPKINS, supra note 104, at 12-13, 172.

122FRIEDRICH, supranote 17, at 128.

12Barry A.K. Rider, Introduction, in CORRUPTION: THE ENEMY WITHIN, supranote 19, at 1, 1.
124parker, supranote 95, at 102-03.

125geq, e.g., Euben, supranote 96 , at 222-223.
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Incontemporary treatments of the subject of corruption, even those who would resist the ideaof
corruption’s rdigious roots often lapse into the same images of the corrupting process. In these
characterizations, corruptionisan external evil, which attacks and undermines better human impulses. It
is, furthermore — because of our weakness — something to which we are dl susceptible.

For some writers, this externa force takes human form: the victim fdls to the “corruptor”'?® or
“tempter”*?” whose influence he cannot resist. For instance, Joseph Borkin's study of corrupt judges'?®
is one of the mogt searing indictments of judicia corruption to befound. Yet, heis 4ill hestant to place
complete responsbility for their acts on the corrupt judges themselves. “A judge,” he writes, *cannot be
corrupt alone. For every judge studied, there were the inevitable corruptors. They conssted most
frequently of lawyers and dlients, trustees and receivers, clerks and assstants, rapacious ‘finders and
predatory ‘intermediaries .”# In this picture, the individua who pays the bribeis not Smply a participant
in the scheme; rather, heisa“corruptor” who induces the (passve) “corrupted” person’s downfal.

Othersdescribethe externd, corrupting force in pathogenic terms. Corruption, in this view, “isnot
only the absence of an dement or principle; it ... involve g the presence of some foreign element that
debases or undermines the whole.”**® Discussions of corruption are rife with images of corruption as a

1%6gee, eg., FRIEDRICH, supra note 17, a 138-39 (“The common understanding is that an officia is corrupt when
he accepts monetary or other reward ... for something he should or should not do anyway, or exercises the discretion
entrusted to him so as to favor his corruptor.”) (emphasis added); Susan Taylor, Taking the Profit Out of Corruption:
A UK Perspective in CORRUPTION: THE ENEMY WITHIN, supra note 19, a 1 (“[T]he corrupted obtains the benefit of the
bribe, [and] the corruptor obtains a preference or advantage over the other. This advantage often leads to significant
profit made by the corruptor ....") (emphasis added).

127see, eg., H.A. Brasz, Administrative Corruption in Theory and Dutch Practice, in FOLITICAL CORRUPTION:
READINGSIN COMPARATIVE ANALYSIS, supranote 15, at 243, 244; Rider, supranote 123, at 1.

128305EPH BORKIN, THE CORRUPT JUDGE: AN INQUIRY INTOBRIBERY AND OTHER HIGH CRIMESAND M ISDEMEANORS
IN THE FEDERAL COURTS (1962)

1294, & 15 (emphasis added). Borkin notes, furthermore, that “[a]s a rule, the corruptors fared better than the
corrupted judge in material reward.” Id.

10Eyben, supra note 96, at 222.
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“virus,"3“ disease,”*%2 or “ pathology.”*% Itis“insatiable.”*** Inatypical statement, acommentator opines
that “[o]nce corruption finds its way into acertain place or sector, like a virus, it tends to spread out to
other areas and sectors.”**® The passage of the Foreign Corrupt Practices Act!* is described by another
commentator as having been “partidly motivated by an endemic, expressed American fear that the
contagionof corruption, ... caught abroad, would emigrate to the United States, corrupting otherwiselaw-
abiding domestic business” The Act “was conceived as a vigorous inoculaion againg this disease.”*%
Y et another commentator observes that once the contagion of corruption is embedded, the only solution
isto “cut away the diseased tissue."**

Indeed, references to the organic nature of corruption — as warping, corroding, perverting, or
degrading the afflicted individud — can be found throughout the sociologica and legd treatments of the
subject. Corruption is described as aloss of purity and purpose,** or the “decomposition of the body
palitic through mora decay.”'*® As one commentator has observed, “the word corruption, used with
referenceto socid phenomena, [is frequently juxtaposed] with such words as dime, filth, sewage, sench,
tainted, rottenness, gangrene, [and] pollution.... .”*** Another statesthat “ corruption and nepotism rot good

1¥lgee eg., Yufan Hao and Michael Johnston, Corruption and the Future of Economic Reform in China, in

PoLITICAL CORRUPTION: CONCEPTS & CONTEXTS, supra note 13, at 583, 584 (“Corruption ‘is like a virus invading the body
of the party and the state.””) (quoting former Chinese Communist party chief Jiang Zemin).

1%2Gee eg., Lippmann, supra note 25, a 296 (corruption is a “disease .. [of] the body politic”); FRIEDRICH, supra
note , at 131-32 (same). Alatas describes public corruption as an “infection,” an “infestation.” See ALATAS, supra note
30, at 5, 72.

1335ee, e.g., FRIEDRICH, supra note 17, at 135 (corruption is a “particular form of political pathology”); Martin
Shapiro, Corruption, Freedom and Equality in Campaign Financing, 18 HOFSTRA L. Rev. 385, 393 (1989) (excessive
political influence by the rich has been characterized as a“pathology” to be “excised”).

1%Brooks, supra note 21, at 57, 59.

1¥ghihata, supra note 19, at 262. As a former Secretary-General of the Council of Europe stated: “‘[n]one of our
countries is immune from the disease of corruption. This disease is spreading in countries which regard or regarded
themselves as old and firmly established democracies ... . The disease is spreading in the new democracies and those
countries of Central and Eastern Europe where democracy is still being built.’” Peter Csonka, Corruption: The Council
of Europe's Approach, in CORRUPTION: THE ENEMY WITHIN, supra note 19, at 343, 345 (quoting GM C (95) 9, Conclusions
and Resolutions of the 19" Conference of European Ministers of Justice, Valletta, Malta, June 14-15, 1994).

1%pyb. L. No. 95-213, 91 Stat. 1494 (1977), codified as 15 U.S.C.§8§ 78m(b), 78 dd-1, 78dd-2, 78ff.

3Henry H. Rossbacher & Tracy W. Young, The Foreign Corrupt Practices Act: An American Response to
Corruption, in CORRUPTION: THE ENEMY WITHIN, supra note 19, at 209, 224-25.

138_jppmann, supranote 25, at 296.

1%9g5ee Arnold J. Heidenheimer, Introduction, in FOLITICAL CORRUPTION: CONCEPTS & CONTEXTS, supra note
13,at 1, 6-7.

MOFRIEDRICH, supranote 17, at 128. See also Euben, supra note 96, at 222.

141Brooks, supranote 21, at 57.
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intentions and retard progressive policies.”*4?

Under dl of these accounts corruption is powerful, and human beings are weak. Susceptibility to
corruptionis believed to be “within us al, like the potentid for violence, deceit, and no doubt lust.”'*® The
idea of corruption as involving an externd evil, to which a human being succumbs and which — in turn —
destroys that person, leads usto the third and fina propostion:

. Corruption does not describe an act, or a seriesof acts. It describesthe
capture of a human being by evil.

All of the traditional theories of corruption that we considered above — corruption as illegdity,
breach of duty, betraya, secrecy, inequdity, subversion of the public interest, and so on — assume that
corruptionisan act, or seriesof acts, that weidentify (through the chosentheory). Infact, thisassumption
is fundamentaly misconcelved. What we mean by corruption cannot be captured by conduct, no matter
how identified. Itis—asour first two propositions suggest —far more. It isthe capture of a human being
by evil.

Condder, again, the following statements:

. A has broken the law
and:
. A iscorrupt.

In discussing these statements above, we noted that they may have little congruence: an act can
violate the law, but not be corrupt, and vice-versa. Now we can make a deeper and bolder assertion of
difference. Corruptionisdifferent from smplelaw-bresking inthefollowing, fundamenta way. Inthecase
of law-bresaking, itisan act that we condemn. Inthe caseof corruption, it isa per sonwhomwe condemn.

Corruption is, in short, a status. A person, when corrupt, has changed. Evil has captured her
being, her essence, her soul.

The extent to which contemporary accounts use this mode, and yet fal to recognize its usage, is
gunning. All of the following examples were taken from academic or judicid writings that assume that
corruption is an act that we condemn onlegd, public-duty, public-interest, or other grounds. Y et, consider
the following images of “capture’:

. Individuds who commit corrupt acts are described by status: “ corrupt insders,”

142K T. Young, New Politicsin New Sates, 39 FOREIGN AFFAIRS 498 (April, 1961).

13Rider, supra note 123, a 1. “[E]very person will at some point ... and at some level hear the seductive siren
song of the corrupt temptress summoning us to, in Dante's words, enter ... the gates of Hell.” Parker, supra note 95, at
102-03.
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“corrupt bidders,” “corrupt officids,” “corrupt leaders.”*#

. Corruption offenses are cumulatively described as “through-going corruption,”*#
“corruption of character.”14

. “Bribes corrupt people. Those who pay bribes are corrupted as wel as those
who receive them."4’

. A corrupt judge is described in the following terms: “[0]nce he embarked on the
path of bribetaking, ... he had forsaken hisjudicia oath. ... His deviationfromthe
path of righteousness ... wascold, caculated, and spanned aperiod of years ... .”
His bribetaking was not “just another *bias or ‘influence’, something externd to
his persondity, or a least some severable part of it.” Rather, “the cancer of the
judge's corruption ... invaded [his] decisonmaking.” It “removeld] him from the
category of the ‘average’ man.”1*8

. The same judge is described by the United States Supreme Court as having lead
“a life of corruption,” in which he “corrupt[ed] justice”” He was “shown to be
thoroughly stegped in corruption through his public trial and conviction.”*° Inits
sentencing recommendetion, the Government stated that the judge “ surpassed the
category of corrupt jurist to chart anew territory of defilement.”*%

. When engaged in public service, the officid’ s “whole persondity is clamed’ —a
demand that is thwarted by corruption.*™!

. “[W]hen the prospect or the receipt of campaign money influences the behavior
of public officids, they are corrupted whether or not a dea has been made.”*%

. Removing a trid judge from office after he took a single bribe, a state supreme
court declares that he “sold [hig] ... power, he sold his judgments, he sold his

144560 ROSE-ACKERMAN, supra note 7, at 36, 99, 101, 199.
1°Brooks, supra note 21, at 59.
18ALATAS, supranote 30, at 6.

140shorne, supra note 38, a 28 (emphasis added). See also GEORG SMMEL, THE PHILOSOPHY OF MONEY 384
(trans. Tom Bottomore and David Frisby, 1978) (referring to bribery as “the purchase of a person”).

148Bracy v. Gramley, 81 F.3d 684, 703 (7" Cir. 1996) (Rovner, J., dissenting).
19Bracy v. Gramley, 520 U.S. 899, 906 (1997).
1%0ynited States ex rel. Collins v. Welborn, 79 F.Supp.2d 898 (N.D. I1l. 1999).

Bl5ee OTTO HINTZE, SOZIOLOGIE UND GESCHICHTE: GESAMMELTE ABHANDLUNGEN ZUR SOZIOLOGIE, POLITIK UND
THEORIE DER GESCHICHTE 72 (1964). See also Heidenheimer, supra note 16, at 16.

1%2Burke, supranote 45, at 653 (emphasis added).
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independence.”*%

Or, congder thefallowingaccount of the prosecutor’ sdosng argument inthe corruptiontrid of anattorney
and part-time judge:

During thetrid, Tokars attorneys presented their client as apillar of the society, a
respected attorney, a family men, and a politica supporter of respected e ected
officdds. The government argued that he was*“awalf insheep’ sclothing.” [Hewas
al [m]anwho had carefully cultivated an outward appearance of goodness, but who
underneathwas evil and corrupt. Government counsd ... suggested to the jury that
anandogy of Tokars conduct may be found inthe poetic masterpiece, the Inferno,
[by] ... Dante Alighieri, one of the greatest poets of dl time.

[Inthe Inferno,] [a]sthe poetstraveled through Hell’ sgates, ... they visited
many levels. Inthe Sixth Bolgiathey came upon the Hypocrites. ... Dante described
the hypocrites outward appearance as shining brightly, passing for holiness. B,
underneaththe gilded robes, each hypocrite carried the terrible weight of his deceit
whichhis soul must bear throughout all eternity ... . 1t was suggested to thejury that,
while Frederic Tokars outward appearance was of goodness, underneath he
carried the weight of decelt ... . ... Frederic W. Tokars lived alife of hypocrisy, a
life of corruption.>*

Such referencesto “ corrupt officids,” “ corrupt leaders,” “lives of corruption,” judges “steegped in
corruption,” “corrupt hypocrites,” and so on do not seemdirange or asover-reachingto us. Onaviscera
levd, they seem to be entirdy appropriate characterizations of this evil. We are deeply convinced that
corruption is not Smply an act that may be forgiven, punished, or regretted, or an attitude that may prevail
in someone’ s mind one day and be gone the next. We believeit to be far more powerful. Itisa®virus”
a“contaminaion,” an externd, destroying force that must be “purged” if ever it isto be eradicated.™ It
is the capture of a human being by evil. It isthe purchase, by the devil, of one' s soul.

* * %k % %

What does corruption as “capture by evil” mean? If someoneiscorrupt, inthis sense, how isthis
different (for example) fromstatus as“afdon” or “athief”? If we consder thisidea, we find the following:

() Itisadispositional concept. Likeother disgpostiona concepts(such asloyalty,
timidity, courage, or others), the Satement that someone “iscorrupt” is a statement
about that person’ sdeeper character (inthis case, mord character). Thisstatement
involves more than areport of acts. Wemay seeevidence of thisdispogtionin acts

53| the Matter of Peter J. Coruzzi, 472 A.2d 546, 549 (N.J. 1984).
1%4parker, supranote 95, at 102.

1%5gee Brooks, supra note 21, at 58.
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(by this person), but the acts are not the disposition itself. Indeed, asit has often
beennoted, adisposition may exist even if it is never manifest.’ It isdeeper, more
fundamentd, a part of theindividud hersdf.

A judgment that someone “is corrupt” thus confers a status that is quite different
from ajudgment that someone is “a thief”, “a fdon”, or other status conferred by
acts done. If someone is athief or afelon, he is someone who has committed a
prior (prohibited) act. Was this the manifestation of a“bad” or “evil” digpogtion,
or amply aberrant behavior onthis person’ spart? Fromthisstatusalone, wedo not
know. That someoneis*corrupt”, on the other hand, is a certain statement. This
is a digpogtiona judgment — a statement about fundamental character — which
establishes the mora deficiency or depravity of the accused.*®

(2) Asacordllary to its dispositiona nature, corruption is assumed (in itscommon
usage) to confer irrevocable mord status. A thief or felon, presumably could
renounce his past actions and (albeit with abit of tarnish) rgoin the civil society of
which he had previoudy been a part. The “corrupt” cannot. Although Kant may
have beieved that acorrupt or evil dispositionis mutable,™® as asocieta matter we
do not. Aswe noted about Agnew above, asafeon“he could try to hold his head
up. Asabribetaker he was logt."**®

(3) Findly, corruption involves the corrosion or destruction of the thing of which it
is apart.1® Inthe case of public corruption, this means that personal corruption
threatens systemic damage. Corruption involves evil which, in turn, involves loss
or perversion of fundamenta moral character.’®®  The insidious process of
corruption, the importance of its targets, and our own fears of vulnerability to its
powers combine to make its threat to us far more than that posed by the isolated
con man, murderer, or thief.

1%see, eg., Tim Crane, Introduction, in DISPOSITIONS: A DEBATE 1, 1-3 (Tim Crane ed., 1996) (discussing
historical philosophical quandary that dispositions need have no manifestations in sense-experience, thus presenting
problemsfor logical empiricists and others concerned about unobservables).

17Ct, Maeve Cooke, An Evil Heart: Moral Evil and Moral Identity, in RETHINKING EVIL: CONTEMPORARY
PERSPECTIVES 113, 118 (Maria Pia Lara ed., 2001) (we must make a “moral distinction between a basically good person
who commits single or occasional immoral acts, and one whose identity is fundamentally evil or corrupt”).

158500 IMMANUEL KANT, RELIGION WITHIN THE LIMITS OF REASON ALONE 39 (T.M. Greene & H.H. Hudson trans.,
1960).

NoONAN, supra note 91, at 582. Cf. Susan Neiman, What's the Problem of Evil?, in RETHINKING EVIL:
CONTEMPORARY PERSPECTIVES, supra note 157, & 27, 29 (what “we man when we use the word ‘evil’ today: absolute
wrongdoing, which leaves room for no account and no expiation”).

1893eg, e.g., Cooke, supra note 157, at 125-26 (discussing “corruption of character” and the evil it produces).

181Ct. id. at 121 (discussing evil in these terms).
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* % * % %

Recognition of the influence of this idea of corruption explains why the traditional theories of
corruption, described above, fail to capture the essence of this concept. The possible use of thisideaiin
legd contexts is, however, an unsettling one.  Long ago, we abandoned the idea of “corruption of the
blood,” under whichthose convicted of crimes and their offspring were believed to beirrevocably tainted
and stripped of their legd rights.®2 Corruption as capture-by-evil seemsto be the retention of “corruption
of the blood” in another guise. From a particular crimina act, it confers sweeping, irrevocable status on
the actor asamord outsider, consumed by evil, whom we should shun.  Corruption as capture-by-evil
might be an accurate expression of popular sentiments. But should it influence the adminigtration of law?

CHAPTER FOUR

CORRUPTION ASCAPTURE-BY-EVIL: COSTS, BENEFITS,

AND CONSEQUENCESFOR THE RULE OF LAW

The use in law of the idea of corruption as capture-by-evil is obvioudy fraught with problems.
Status offenses contravene the idea that we punish acts, not persons.’®® Invitation to decisionmakersto
implement subjective ideas of evil is arguably standardless and violates the principles of notice, fair
procedure, and other safeguards that are a part of commitment to the rule of law. The legitimation of
emotion as a part of crimind law is controversid at best and dangerous a worst.!®*  As Robert Brooks
0 well states, “[p]ublic anger at some exposed villany of this sort is apt to be both blind and exacting.”2%
Thisideaof corruptionmight capture the essence of the concept of corruptionthat traditiona theoriesmiss,
but the costs of the use of thisidea, in law, are high.

12 1W]hen any one is attainted of felony or treason, then his blood is said to be corrupt; by means whereof
neither his children, nor any of his blood, can be heirs to him, or to any other ancestor, for that they ought to claim by
him. And if he were noble or gentleman before, he and all his children are thereby made ignoble and ungentle ... ."
TERMESDE LA LEY 125 (1% Am. ed. 1812).

183e.g., Model Pena Code TK]

164Compare, for instance, Dan M. Kahan, What Do Alternative Sanctions Mean?, 63 U. CHI. L. REv. 591 (1996)
and Dan Kahan, The Progressive Appropriation of Disgust, in THE PASSIONS OF LAW 63 (Susan A. Bandes, ed. 1999)
(defending the expression of emotion in criminal law), with Sharon Lamb, The Psychology of Condemnation: Underlying
Emotions and Their Symbolic Expression in Condemning and Shaming, 68 BROOK. L. REV. 929 (2003) (mora outrage
easly becomes anger at individuals, not acts, transgressing the appropriate boundaries of criminal law and warping the
expression of societal ideals).

185Brooks, supra note 21, at 56.
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Are there any offsgtting benefits that might justify these costs? In this Chapter, we will consider
this question by exploring two settings in which the idea of corruption as capture-by-evil drives has greet
power: judicid corruption and campaign finance reform. | will argue that in these settings, the idea of
corruption as capture-by-evil is, in fact, a superior conceptuaization of vita interests at stake.

A. TheCorrupt Judge

In April, 1993, former Cook County, Illinois Circuit Court Judge Thomas J. Maoney was
convicted of racketeering, conspiracy to commit racketeering, extortion under color of officid right, and
obstruction of justice.!® Maoney was one of eighteen dishonest judges exposed and convicted through
“Operation Greylord”, an intensve federd investigation of judicia corruption in Chicago.’®” A jury
determined that Maoney had accepted payments to acquit two murder defendants, and to convict athird
murder defendant of voluntary mandaughter. Evidence a trid indicated that Ma oney’ scorruptionbegan
years before, when he was a practicing lawyer and bribed judges to ensure that mob figures escaped
prosecutionor conviction.'®® “[B]y thetime Ma oney ascended to the benchin 1977, hewaswell groomed
inthe art of judicid corruption, anart that he could practice at least until 1986, whenhe correctly perceived
that he was under the watchful eye of the FBI ... ."1%°

In 1981, an individua named William Bracy wastried, convicted, and sentenced to deathin then-
Judge Madoney’s courtroom.1® Although Maoney was not bribed in Bracy’s case, he accepted bribes
in other cases during and around the time of Bracy’strid .}t After Maoney was subsequently convicted
of corruption, Bracy sought habeas corpus relief on the ground that it must be presumed that Maoney’s
corruption “permeate[d] his judicia conduct” and denied Bracy afair trid .1

Thus, Bracy’'s case squardly presented the following question: whether a judge, having acted
corruptly in one (or more) ingtances, should be presumed to have acted in corruptly in dl. In an aticle
headlined “ Justices Weigh How to Deal with Taint of Corrupt Judge.”*”® The New Y ork Times reported
the following colloquy during the United States Supreme Court argument in the case:

7

“Y ou're saying that once on the take, ajudge can never be trusted to be unbiased,

166500 United States v. Maloney, 71 F.3d 645 (71" Cir. 1995).

1¥7seeid.; Bracy v. Gramley, 520 U.S. 899, 901 (1997).

168Bracy v. Gramley, 81 F.3d 684, 696 (7" Cir. 1996) (Rovner, J., dissenting).
169| d

17Bracy, 520 U.S. at 900-01.

1d. at 901.

172Bracy, 520 U.S. at 901; 81 F.3d at 689.

173 inda Greenhouse, Justices Weigh How to Deal with Taint of Corrupt Judge, N. Y. TIMES, April 15, 1997, at
A9.
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Justice Anthony M. Kennedy said to Gilbert H. Levy, [Bracy's lawvyer] ... . Mr.

Levy replied, “Someone with so litle concern for his oath of office that he takes
bribes to fix murder cases’ should be presumed to have presided over a
fundamentally corrupt courtroom.*™

There are two theories in which such a broad, presumed conception of judicid corruption might
begrounded. Fird, thereistheideathat because Maoney favored the defensein casesthat were “fixed,”
he had an incantive to favor the prosecution in other cases in order to “baance’ the scdes. Thisisthe
theory that Bracy advanced.'”™ Thistheory retains atransactiond focus: from the existence of corruption
in one transaction, we may (factualy) presume the existence of corruption in ancther. In the dternative,
thereisthe use of the theory of corruptionas capture-by-evil. In thisview, ajudge such as Mdoney, who
has been proven to have acted corruptly in one (or more) ingtances, is deemed to be “ captured by evil”
such that dl of his actions are presumed to be corrupt.

IndiscussngMaoney, his corruption, and itsgenera effects, both the Seventh Circuit and Supreme
Court opinions are replete with images of a corrupt judge captured by evil. Judge Posner, writing for the
Seventh Circuit’s mgority, agreesthat the assumption that “ajudge s corruption is likely to permesate his
judicid conduct rather than be encapsulated inthe particular casesin which he takes bribes ... is plausible
... ."1"® Heagreesthat thejudicia corruption of Maoney and his colleagues* hastainted thejudicia system
of Illinois, caused unjust acquittals, jeopardized convictions, tarnished the lega profession, and raised
profound doubts ... about the entire politica culture of the State.”'”” Justice Rehnquiist, for the Supreme
Court, describes how Mdoney lived a “life of corruption”; how he “corrupt[ed] justice’; how he was
“shown to be thoroughly stesped in corruption through his public triad and conviction.”*™®

However, despite these sweeping characterizations of Maoney’ scorruption, both courts refused
to see his corruption — as aremediable, lega matter — in other than transactiond terms. The question, as
framed by Posner, is whether there was actua harm —that is, whether Maoney was actualy biased —in
the handling of Bracy’s case. A defendant in such a case “musgt show the actudity, rather than just the
gopearance’ of judicid bias or prgudicein his case. “The fact that Madoney [may have] had an incentive
to favor the prosecution in cases in which he was not bribed does not mean that he did favor the
prosecutioninsuchcases.... "1 For Posner, thefocus hereiswhether, in the Bracy-Ma oney transaction,
therewas harmto Bracy’ sinterests— something that was not, inhisview, proveninthe case. The Supreme
Court’ sdecison, dthough more charitable in theory was, in practice, not muchmore so. It hed that Bracy
had shown sufficient cause to be entitled to discovery, to seeif he could prove that Maoney was actudly

174| d

1gee Bracy, 520 U.S. at 902.
1%®Bracy, 81 F.3d at 689.
17d. at 691.

178Bracy, 520 U.S. at 906, 909.
1"Bracy, 81 F.3d at 689.
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biased in his case. “It may wdl be” Justice Rehnquist wrote, “as the Court of Appeds predicted, that
[Bracy] ... will be unable to obtain [such] evidence ... .” However, he was entitled to try. &

The outcome in both courts was undoubtedly influenced by the stark judicia choice that the case
presented. If Bracy was entitled to relief, so were thousands of others whose caseshad beentried in the
corrupt judge's court. Posner notes, in his opinion, that “[a] principled acceptance of ... [Bracy’'s|
argument would require the invdidating of tens of thousands of civil and crimind judgments, Snce Judge
Maloney done presided over some 6,000 cases during the course of hisjudicia career and heisonly one
of eighteen Illinois judges who have been convicted of accepting bribes.”*8 The outcome is, however,
viscerdly unsatisfactory on its own terms. How can a defendant prove, in such a case, that the judge’'s
actions or attitudes were dtered? As Judge Rovner noted in dissent, “except in rare cases in which the
judge s agenda is obvious, we cannot expect to autopsy a trid and find evidence that the cancer of the
judge' s corruption has invaded her decisionmaking.”*#? Indeed, it is precisely because of such problems
in proof of pregudice that convictions rendered in cases in which bribes are taken are presumed to be
corrupt.'8

The nearly insuperable difficultiesin proving actua bias on the part of an otherwise corrupt judge
are aptly illustrated by United States ex rel. Guest v. Pope.®® Guest was convicted of murder and
sentenced to death.'®® The presiding judge was Cook County, Illinois Circuit Judge Maurice Pompey.
Evidence uncovered during the “Operation Greylord” invedigation, and by Guest’s post-conviction
attorneys, established the wide-spread scope of Pompey’ s corruption. Numerous witnesses interviewed

18Bracy, 520 U.S. a 908-09. On remand, the Federal District Court held that the evidence clearly substantiated
Maloney’s corruption. It also held that it was “possible and reasonable to infer” that Maloney made pro-prosecution
rulings to deflect attention from the cases in which he was bribed. This “inference of improper motivation” was not
enough, however, to vacate the jury’s verdicts of guilt. “Maloney’s bribetaking [was] ... not shown to have been so
pervasive a part of his judicial practices that it can be assumed that he was aways, or even usualy motivated by his
[own] ... interests when exhibiting his prosecution-oriented tendencies.” As a result, there was “no substantial reason
to think that ... the jury’s findings were tainted by Maloney’s collateral corruption.” However, a new sentencing hearing
was ordered. Welborn, 79 F.Supp.8989, a 908-911. On appeal, this result was ultimately affirmed. Bracy v. Schomig, 286
F.3d 406 (7" Cir. 2002) (en banc).

The District Court’s implicit distinction between a jury’s findings [of guilt] and a judge's finding [of sentence]
in this context is curious. As the Seventh Circuit observed in a similar case, “it is irrelevant that [the defendant] ... was
convicted by a jury, for the judge’s role in presiding over a jury trial is obviously not of a merely ministerial character
..., iInwhich no opportunity to act on bias could arise.” Cartalino v. Washington, 122 F.3d 8, 10 (1997).

18lBracy, 81 F.3d at 689.
182pracy, 81 F.3d at 703 (Rovner, J., dissenting).

183geg, €., Bracy, 520 U.S. a 904-05; Vasquez v. Hillary, 474 U.S. 254, 263 (1986). A verdict rendered by a bribed
judge violates the defendant’s constitutional right to a fair trial, no matter how powerful the case against the defendant
or how fair the judge’s rulings may have appeared to have been. Cartalino, 122 F.3d at 9-10.

1842004 U.S. Dist. Lexis 4678.

184, at 2. Guest's sentence was later commuted by the Governor to life in prison without parole. Id.

41



by the F.B.I. claimed that Pompey routinely accepted cash bribes in exchange for favorable dispostions
in serious crimina cases.  Lucius Robinson, who was Judge Pompey’s persond bailiff, claimed that he
passed bribes to the judge on hundreds of occasions. The filesof the U.S. Attorney indicated that certain
corrupt defense attorneys would routindy request that their cases be assigned to Pompey. AnF.B.I. agent
testified that he gave money to Robinson to influence Pompey in a case that occurred around the time of
Guedt' strid.*®® However, despite thisevidence and more, the Court reached the“ difficult conclusion” that
Guedt’s chdlenge could not succeed. “Although counsd’s commendable efforts have revealed much
disturbing evidence, the Court must conclude that Guest has not satisfied the heavy burden of proving ...
Pompey’s actud bias”*®" Guest did not prove that Pompey “engaged in compensatory bias [i.e., overly
harsh trestment of non-bribing defendants] in his case.”%

The appellate courts use of atransactiona approachwhichrequiresproof of prgudice in Bracy's
case is aso deeply unsatisfactory onother grounds. If ajudgeis*corrupt,” and hiscourt is* corrupt,” how
can afar tria have been conducted, and justice done, in that judge’ s court? As Judge Rovner argued,
“[w]het areweto say to Bracy ..., that [he] had the right to an honest, impartia judge but that the breadth
of past corruption in the Illinais judiciary makes it too cogtly for us to enforce that right? [Is he] ... to
become the latest victim[] of Ma oney’ s bribetaking, and we his accomplices...?’*® Itistheuniversa rule
that if ajudge isindicted for accepting bribes, he will be immediately removed from active service if heis
convicted —for evenone bribe— he will be permanently removed fromoffice® It is highly ironic to argue
in Bracy's case that his conviction should remain in tact when, had Maoney’ s corruption been known at
the time of Bracy’strid, Maoney would never have been permitted to have heard the case.

Thisbrings us to the find and most fatad flaw in the transactiond modd: itsfailure to capture the
systemic costsand systemic dangersthat judicid corruptionpresents. Itisnot theact of the corrupt judge
(asreprehengble asit may be) that causes our true darm; it iswhat that act says about our ahility to believe
in the sysemof law and in the system of judtice. A judgeisnot Smply a public servant; heisa“carefully
protected eminence,” “the trustee of the assurance of justice.”**! “The solemnity of legal procedure and
the perpetuation of traditiona forms— suchasthe judicid robes, the bailiff’ sincantations ..., the ceremonid

1861 d. at 15-20.
187|d. at 19.

184, a 22-23 (emphasis in origind). To a similar effect, see United States v. Lucas, 89 F.Supp. 2d 976 (N.D. IlI.
1999). Cf. Cartalino, 122 F.3d at 10-11 (evidence that a codefendant, tried at the same time and by the same judge, bribed
the judge for lenient treatment “does not in and of itself establish the judge's lack of impartiality in the [non-bribing]
defendant’s trial”; however, the case was remanded for the development of further evidence that part of the deal was
that the defendant would “take the fall”).

189Bracy, 81 F.3d at 703 (Rovner, J., dissenting).

1050 eg., In the Matter of Peter J. Coruzzi, 472 A.2d 546, 550 (N.J. 1984) (“[A] judge who accepts a bribe must
be removed from office. There can be no exceptions whatsoever.”).

1BORKIN, supra note 128, at 10, 9.
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architecture of the courts themsalves — dl bespeak of the [judge' s exdted station ... "' A dishonest
judge jeopardizes not only himsdf, and the litigants before him, but dso the integrity of the entire judicid
process. Systemic costs and systemic dangers are presented by al aspects of that judge’ stenure. As
Judge Evans wrotefor the Seventh Circuit’ s en banc mgority, “[n]ot only is[Maoney] not entitled to any
presumption of fairness, ... heisentitled to our derision. ... [H]e was a crimina who, by his very presence
on the bench, undermined the foundation of our systemof justice. ... [H]e was a racketeer sending men to
the death chamber in the name of the State.”*** Compounding this truth is the additional unseemliness
involvedinjudicia (or societd) affirmationof acorrupt judge’ sactions. If weembracejudgmentsrendered
by corrupt judges, we embrace their stain and “the judicia service of outlaws’ that produced them. %

Indeed, it is because of these obvious sysemic codts that the idea that the existence of judicid
corruption is * outcome-dependent” —that is, that it exists only if prgudice is shown — has been rejected,
asagenerd propodtion, for centuries. Famous defendants have asserted this defense and been rebuffed.
For ingtance, Sir Francis Bacon, EnglishLord Chancellor, asserted that his bribe-taking never influenced
his decisons, and that sometimes he decided againg the parties who paid the bribes. He conceded,
however, that even if he were the “justest chancellor,” he was deserving of “the justest censure,”, a
judgment in which Parliament obliged.*®® Martin T. Manton, a notorioudly corrupt federal judge, argued
onappeal that his corruption convictions could not stand because the casesinwhichhe had been paid were
(in fact) correctly decided. This argument was rgjected. The reviewing court pointed out thet the crime
was not hisrulings; it was the agreement to take money in exchange for the exercise of judicia power.1%

It is this systemic danger and systemic damage that a transactiona theory of judicia corruption
fallsto capture, and that the idea of corruption as capture-by-evil identifies. The idea of capture-by-evil
imaginescorruptionas anexterna force, that (perhaps uniquely) transcends individua acts. If, foringtance,
a judge is found to be a murderer, we are shaken by the revelation, but we do not fear that other judges
will be encouraged to yidd to their weaknesses or that, as aresult of thisreveation, the idea of the rule of
law will be broadly undermined. Corruption is different. When figures as revered asjudges are reveded
to be corrupt, problems of widespread decadence are suggested to the public.’® The existence of
corruption impairs socid and political sability, and generd faith in the rule of law. Judicia corruptionisa
“cancer” or “virus’ or “diseass” because of the broad dangers that it presentsto the rule of law and to the

19214, at 10.

1%3Bracy, 286 F.3d at 411. Thismajority still felt bound to honor the “actual bias” test in Bracy’s case. 1d.
1%Bracy, 81 F.3d at 704 (Rover, J., dissenting).

1%gee BORKIN, supranote 128, at 5.

19506 NOONAN, supra note 91, at 569; United States v. Manton, 107 F.2d 834, 846 (2™ Cir. 1939).

197« A bribed judge not only sacrifices his own morality but poisons the well of justice itself ...”. BORKIN, supra
note 128, a 17. Early English law regarded bribery of a judge as among the most heinous of crimes, and punished it as
high treason. |d. See aso Bayley, supra note 15, at 527 and Gunnar Myrdal, Corruption as a Hindrance to
Modernization in South Asia, in POLITICAL CORRUPTION: READINGS IN COMPARATIVE ANALYSIS, supra note 15, a 231-32
(discussing the distortionate, damaging, and contagious effects of the corruption of top public officials).
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maintenance of government ingtitutions.

Thus, our choices are difficult. If we dlow corruption as capture-by-evil to influence the
identification, prosecution, and punishment of judicia corruption, we may well run afoul of the rule of law
and its requirements of standards, proof, and transaction-oriented (rather than status) offenses. If,
however, we refuseto acknowledge the broader concerns that thisidea of corruption captures, we ignore,
at our peril, the clear systemic costs and dangers that corruption presents.

B. Campaign Finance Reform

The Federal Election Campaign Act, enacted in 1971 and extensively amended in 1974, was
the firs comprehengve attempt by Congress to regulate the finandng of congressional and presidentia
campaigns.!®® Its primary thrust was to implement campaign finance reform through the regulation of
politicad campaign contributions and expenditures. It adso provided a system for public funding of
Presidentia campaign activities, and established the Federal ElectionCommissionto administer and enforce
the legidation.

Lessthan two years after its enactment, the Supreme Congdered the condtitutionality of the Act
inthe watershed case of Buckley v. Valeo.?® Theresultsweremixed. All expenditurelimits, except those
by politica parties, were struck down on First Amendment grounds.®* On the other hand, contribution
limits disclosure requirements, record keeping requirements, and public finendng provisons were
upheld.?®?  In upholding these provisions, the Court established the prevention of the “actudity and
appearance of corruption”?® asthe critical government interest in thisfield.

What the Buckley mgority believed the “ actudity and appearance of corruption” to involveisthe
subject of some elaboration in the opinion. First, the Court cited actual quid-pro-quo arrangements. “[t]o
the extent that large contributions are given to secure a paliticd quid pro quo from current and potentid
officeholders, the integrity of our system of representative government is undermined.”?* Although the
incidence of such arrangements was difficult to know, “the deeply disturbing examples surfacing after the
1972 dection demonstrate that the problem is not an illusory one.”?® In addition, and “[o]f dmost equal

1%8Federal Election Campaign Act of 1971 (FECA), Pub. L. No. 92-225, 86 Stat. 3 (1972) (codified as amended at
2 U.S.C. §8 431-55 and 18 U.S.C. §§8591-610 (2000)).

19For ahistory of prior legislation, see FRANK J. SORAUF, INSIDE CAMPAIGN FINANCE 1-8 (1992).
20424 U.S. 1 (1976).

21d, at 39-59.

2219, at 23-38.

239, at 26.

249, at 26-7.

2919, at 27.



concern, was “the impact of the appearance of corruption stemming from public awareness of the
opportunitiesfor abuse inherent inaregime of large individua financia contributions.”?%® Quoting an earlier
case, the Court stated that “ Congress could legitimately conclude that the avoidance of the appearance of
improper influence‘isdso criticd ... if confidence in the system of representative Government isnot to be
eroded ... "%

Thus, that the “ actudity and appearance of corruption” encompassed morethanthe crimind giving
and taking of bribeswasclear.?® However, avast range of conduct and potential governmentd interests
stretched beyond thispoint. Did the “appearance of corruption,” for instance, target only those Situations
where there was a danger of quid-pro-quo arrangements? Or did this include broader concerns about
influence and the power of money in politicd campaigns?

Through the next two decades, the Court followed a generdly expangve path inthe understanding
of corruption and public interests in this context. For instance, in Austin v. Michigan Chamber of
Commer ce,>® the Court upheld state limitations on“independent” corporate campaign expenditures(i.e.,
those not controlled by or coordinated with a candidate) on the ground that * corporate dominance’ of the
political process would introduce a “different type of corruption ...: the corrosive and distorting effects of
immense aggregations of wedth that are accumulated withthe hep of the corporate form.”?° In Federal
Election Commission v. Colorado Republican Federal Campaign Committee,?! the Court upheld
limits on spending by politica parties when that spending was coordinated with a candidate’ s campaign.
Although the idea of quid-pro-quo relationships between parties and their own candidatesisillogicd, the
Court reasoned that politica parties could be used by donors to circumvent contribution limits and as
conduits for contributions that were intended to foster a sense of obligation. Abuses of both kinds, the
Court reasoned, would “exacerbate the threat of corruption and apparent corruption” that contribution
limits were intended to prevent.?'?

In McConnell v. Federal Election Commission,?*? the Court’ s latest and most comprehensive
opinion on the subject, this trend toward broad understandings of corruption and legitimate government
interests in the campaign-finance context continued. Atissuein McConnell was the Bipartisan Campaign

206| d

27|d, (quoting United States Civil Service Comm'n v. Nat'| Ass n of Letter Carriers, 413 U.S. 548, 565 (1973).
Beeid. at 27-28.

29494 U.S. 652 (1990).

219 d, at 659, 660.

211533 U.S. 431 (2001).

22|d, at 453.

213540 U.S. 93 (2003).
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Reform Act of 2002,24 which targeted the “soft money loophole” — money as yet unregulated by the
FECA —and issue advertising intended to influence federal dections. In upholding the BCRA's centra
provisions, the Court emphasized the dangers presented by “great aggregations of wedth”2'> and by “big
money campaign contributions.”*® Corruption caused by money in poalitics, in the Court’'s view, takes
severd forms.  Fird, there is the danger of cash-for-votes, or express or implied quid-pro-quo
agreements.?’ In addition, there is the problem of “paliticians too compliant with the wishes of large
contributors’ —in other words, the generd problem of obligation or undue influence on an officeholder’s
judgment.?® Findly, thereis the more diffuse but important danger that public confidenceinthe eectora
processwill be eroded. If common citizensbdieve (rightly or wrongly) thet government policiesare Smply
bought and sold, individuas will fed no responghility for the successful functioning of government.?°

Thus, from these cases, the fallowing understanding of corruption in campaign finance can be
ditilled:

. Corruptionincludesproof of actual quid pro quo agreements, and Stuaionswith
ademonstrable danger of quid pro quo arrangements between contributors
and candidates.

. Corruptioninvolvesstuations that fal short of aquid pro quo, but that nonetheless
foster a sense of obligation on the part of officeholders to contributors, or
otherwise involve undue influence.

. Corruptioninvolves the distortion of the political process through concentrated
wedth, eg., through the spending of corporate money in political campaigns.

. Corruption includes the impression of control of the political process by big
donors, with resultant cynicism and aienation of the populace.

With the exception of corruption of the firs type, dl of these understandings go far beyond the
transactional or quid-pro-quo mode of corruptioninpolitics. Weare not concerned, here, with smply the
existence of quid-pro-quo arrangements, or even the danger of quid-pro-quo arrangements; we are
concerned withfar broader political and popular influences, appearances, and effectsthat money inpalitics
engenders.

2lBjpartisan Campaign Reform Act of 2002 (BCRA), Pub. L. No. 107-155, 116 Stat. 81 (codified in scattered
sections of 2, 18, 28, 36, 47 U.S.C.).

2BMcConnell, 540 U.S. at 115 (internal quotation marks omitted).
21819, (internal quotation marks omitted).

27d, at 143.

21814, (internal quotation marks omitted).

2199, at 143-44. See aso Nixon v. Shrink Mo. Gov’t PAC, 528 U.S. 377, 390 (2000) (the perception that “large
donors call the tune” might “jeopardize the willingness of votersto take part in democratic governance”).
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Buckley and its progeny have been criticized on many grounds?® Of particular interest to us are
those ariticiams that focus on the idea of corruption that these cases employ.?  For instance, in a very
recent and interesting article, Nathaniel Persly and Kelli Lammie criticize the Supreme Court’s falureto
inds on a showing of “actua corruption,” or that “campaign contributions have actudly influenced” a
legidator’'s conduct.??? They are incredulous that “the mere appearance of a problem” is cited, in these
cases, to judtify infringement of First Amendment vaues?® In no other area of Firs Amendment
jurisprudence are compdling state interests leaning upon such a dender reed.??* In fact, they speculate,
“the Court’ sinvocation of this novel date interest haslessto do withthe importance of removing unsavory
appearances and more to do with the difficulty of proving actua corruption.”?® Intheir view, rliance on
moreintangible interestsissmply a“falback ... interest in the likely event that one cannot makethe difficult
showing” of actud influence on a legidator’s conduct.??® This falback interest is, in fact, “conjectura” a
best and “irrationa” or “vacuous’ a worst.?’

205ge, eg., Kathleen M. Sullivan, Political Money and Freedom of Speech, 30 U.C. DAVIS L. REV.663, 687 (1997)
(arguing that limits on campaign contributions “are in deeper tension with current First Amendment conceptions than
is often supposed”); Vincent Blasi, Free Soeech and the Widening Gyre of Fund-raising: Why Campaign Spending
Limits May Not violate the First Amendment After All, 94 CoLuM. L. REv.1281, 1283 (1994) (arguing that Buckley's
upholding of contribution limits, and invalidation of spending limits, forces candidates to spend an inordinate amount
of time on fundraising, which undermines representative government); Samuel Issacharoff & Pamela S. Karlan, The
Hydraulics of Campaign Finance Reform, 77 TeX. L. ReEv. 1705, 1714 (1999) (arguing that reforms will have the perverse
effect of channeling money away from potentially mediating institutional buffers, such as candidates and political parties,
and into the coffers of more extreme issue advocacy groups); ®RAUF, supra note 193 (arguing that fears about the
influence of money in politics is greatly exaggerated); Bradley A. Smith, Faulty Assumptions and Undemocratic
Consequences of Campaign Finance Reform, 105 YALE L. J. 1049, 1072-75 (1996) (limitations on campaign contributions
reinforce the status quo by hindering the ability of challengers to compete with incumbents on equal terms).

21some analysts have heartily embraced campaign corruption as capture-by-evil with capture images of their
own. See, eg., AMITAI ETzIONI, CAPITAL CORRUPTION: THE NEW ATTACK ON AMERICAN DEMOCRACY X (1988)
(“Washington is corrupt to the core.”).

22Nathaniel Persily and Kelli Lammie, Perceptions of Corruption and Campaign Finance: When Public
Opinion Determines Congtitutonal Law, 153 U. PENN. L. REv. 119, 121 (2004).

*3d. at 120.
24gee id. a 124 (“[Tlhe state has compelling interest only in addressing problems that are both real and

significant.”).
25d, at 121.

226| d

21|d, a 124, 129. For similar criticisms, see, e.g., Smith, supra note 214 , at 1067 n. 113 (“[T]he ‘ appearance of
corruption’ rationale is both unnecessary and dangerous. If the campaign finance system leads to actual corruption,
then that may be a constitutionally sufficient justification for the state to infringe on free speech rights, in which case
the ‘appearance of corruption’ is superfluous. If the campaign system does not lead to actual corruption, then it seems
very dangerous to suggest that the mistaken view of some could justify restricting the First Amendment liberties of
others.”); D. Bruce LaPierre, Campaign Contribution Limits: Pandering to Public Fears About “Big Money’” and
Protecting Incumbents, 52 ADMIN. L. REv. 687, 688-90, 713-14 (2000) (the “appearance of corruption” is a “speculative,”
“amorphous,” and “dangerous’ standard for regulating political speech).
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Whether the prevention of corruption (as conceived by the Court) is ultimately worth the First
Amendment candle is beyond the scope of our inquiry. However, avitd part of that question is whether
corruption, as conceived by the Court, has any redl practicd or intellectud legitimacy. To put it bluntly:
doesthe ideaof corruption, as expressed by the Court, serve any distinctly identifiable government interest
in the campaign finance context? Or isit amply apoor subdtitute for “actud,” quid-pro-quo corruption?

The understanding of corruption that the Court employs (and that critics attack) is, in fact, an
incarnation of the idea of corruption as capture-by-evil. In the Court’s view, in the campaign finance
context we are concerned withthe existence of anexternd, explicit, “mord” bad (the influence of money),
which may distort the political process, and to whose temptations candidates and officeholders may
succumb. Thisis a species of capture-by-evil, on both an individua and systemic basis. Indeed, when
discussing the dangers presented by money in palitics, the Court has explicitly relied onimages and idess
of this conception of corruption. For instance, corruption —in the form of large campaign contributions —
is a “pernicious influence” that “indnuatd g itsdf” into the political process.?® It is “corrosive and
distorting.”?® It is a “congtantly growing evil” which has shaken the confidence of the people in
government.? |t needsto be “purge[d]” from nationd politics?!

The keytothe critics positionisthis: that corruption congsts of campaign contributions that have
actudly influenced a legidator's conduct.? |f we posit that “actual” corruption is the existence of
successful quid-pro-quo transactions, then the conclusion that anything “less’ than this is smply a poor
subdtituteinexorably follows. However, this does not answer the primary question, whichisthis are there
broader government interests — perhaps even more critical government interests — that corruption as
capture-by-evil, in this context, identifies?

In fact, we are concerned, in this area, not only withparticular actsor particular votes, but with
broad, ingtitutional dangers. To put it Smply, the existence and effects of corruption in the world of

28\McConnell, 540 U.S. at 117, 164.
29 ustin v. Mich. Chamber of Commerce, 494 U.S. 652, 659-60 (1990).

20McConnell, 540 U.S. a 115. See aso id. at 116 (money in politics is “one of the great political evils of [our]
time”) (internal quotation marks omitted)

Zd, a 115. See dso id. at 354 (Rehnquist, J., dissenting in part) (discussing whether federal candidates or
officeholders “are corrupted or would appear corrupted” by contributions); Nat’| Bank of Boston v. Bellotti, 435 U.S. 765,
788 n. 26 (1978) (discussing the “corruption of elected representatives’ through the creation of political debts); Buckley,
424 U.S. a 259 (White, J., concurring in part and dissenting in part) (discussing corruption’s “mortal danger”, against
which effective steps must be taken). Work by academic commentators in this field utilize these images as well. See, eg.,
DENNIS F. THOMPSON, ETHICS IN CONGRESS: FROM INDIVIDUAL TO INSTITUTIONAL CORRUPTION 28 (1995) (private interests
that attempt to achieve political influence through campaign contributions are “agents of corruption”); lIssacharoff &
Karlan, supra note 214, at 1734 (reforms in the campaign finance area should be aimed at “the worst pathologies’).

225e, eg., Persily & Lammie, supra note 216, a 135-36. In their requirement that “campaign finance
contributions affect policy outcomes,” id. at 135, Persily and Lammie in fact go beyond the general requirements for quid-
pro-quo corruption, which do not require proof of a different outcome. Seetext at notes 189-190,, supra.
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politicsand campaign finance are far larger than quid-pro-quo transactions. We cannot, by focusing on
the presence or absence of specific bribes, capture the broader ingtitutional concerns of public trust in
government. We are concerned not only with the possible quid-pro-quo transaction, but aso with the
cynicdsm and lack of trust in government — the suspicion that public policies and public offices are “bought
and sold"#* —that free-whedling spending by powerful interestsin the campaign arena creates.

Indeed, of dl government interestsinthis context, the maintenanceof popul ar belief inthe legitimacy
of the paliticd system is by far the most criticd. Studieshave overwhemingly found that examplesof quid-
pro-quo corruptionand (moreimportantly for our purposes) the per ception of a culture of quid-pro-quo
corruption destroy government legitimacy. For many years, politica scientists have reported the effects
of dlientdism and cronyism on popular belief in government.?* 1t is dso well known that “dientelismand
related corruption (in the form of vote-buying and bribery) ... increag €] trust between patron and client,
and decreag€e] trugt for the politica system, which is viewed as being a the service of the highest
bidder.”*> More recently, focus has shifted to the effects of popular belief in the existence of corruption
on bdief in government legitimacy. Thefindings of these sudies, which have included andyses of France,
Chile, Germany, Itdy, Mexico, Nicaragua, El Salvador, Costa Rica, Balivia, Paraguay, Japan, and the
United States, confirmwhat, perhaps, was obvious: that instances of quid-pro-quo corruption, and public
belief in the exisence of and opportunity for quid-pro-quo corruption, erode the legitimecy of
government.>

What criticsof the Supreme Court’ s conception of campaign-financecorruptionmissisthat corrupt
transactions are only a small part of the larger problem of corrupt institutional capture. Transactiond
crimesmay be the most familiar and obvious example of perverson of the palitical process; however, thar
true importance and true danger lieinthe larger message that they Sgnd. Thelarger concern, of which they
are apart, isthe maintenance of faith in government. Toward that end, government must be empowered

23Buckley, 242 U.S. at 265 (White, J., concurring in part and dissenting in part).

243ee, e.g., EDWARD BANFIELD, THE MORAL BASIS OF A BACKWARD SOCIETY (1958); EVA ETZIONO-HALVEY,
BUREAUCRACY AND DEMOCRACY (1985); Michal Johnston, Patrons and Clients, Jobs and Machines, 73 AMERICAN POL.
SCI. REV. 385 (1979).

Z5Mitchell A. Seligson, The Impact of Corruption on Regime Legitimacy: A Comparative Sudy of Four Latin
American Countries, 64 J. OF POLITICS 408, 412 (2002).

2%65ee Donatella della Porta, Social Capital, Bdiefs in Government, and Political Corruption, in DISAFFECTED
DEMOCRACIES: WHAT’S TROUBLING THE TRILATERAL COUNTRIES? 202 (Susan J. Pharr & Robert D. Putnam eds., 2000);
STEPHEN D. M ORRIS, CORRUPTION AND POLITICS IN CONTEMPORARY MEXICO 102-14 (1991); Susan J. Pharr, Officials
Misconduct and Public Distrust: Japan and the Trilateral Democracies, in DISAFFECTED DEMOCRACIES: WHAT'S
TROUBLING THE TRILATERAL COUNTRIES, supra, a [TK]; Seligson, supra note 229; BENJAMIN |. PAGE & ROBERT Y.
SHAPIRO, THE RATIONAL PUBLIC: FIFTY YEARS OF TRENDS IN AMERICANS’ PUBLIC POLICY PREFERENCES 337-38 (1992).
Typical is the conclusion of Morris: “Pervasive corruption produces a pernicious ‘culture of corruption’ among the
public that includes widespread distrust and cynicism toward public officials. ... [T]his distrust greatly magnifies the
potential loss of legitimacy that [necessary to] sustain the state's organizations.” Morris, supra, at 18.
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— First Amendment concerns aside — to implement prophylactic measures.’

There are obvious problems with the idea of corruption as capture-by-evil in this context, and in
the prophylactic measuresthat it encourages. For ingtance, dl contributions (and acts) by condtituentshave
the potential to influence candidates and officeholders, suggesting (under this theory of corruption) no
obvious limiting principle. In addition, the view of favoritism and influence as“evil” may (under particular
theories of representative government) itsalf be flawed, in the belief that suchare legitimate, or impossible
to prevent, or — at the least — the ordinary grist of politics. However, no matter how we weigh these
concerns, the truth remains: that corruption, in this sense, is not smply a stand-in for unprovable
transactiond crimes. It isits own evil, its own force, its own identification of systemic corrosion. Rather
than being seen as “[catering to irrationa fears,"%*® campaign finance reform that recognizes the idea of
capture-by-evil might well be seen as an attempt to address this critica interest of government.

* % %k % %

Efforts by palitical scientists, economists, legd academics, and others to articulate a “paliticaly
neutra, methodologicaly respectable, operationd viable definition”?*° of public corruption have had little
success. Shell theories, such ascorruption-as-illegdity or corruption-as-breach-of-duty, areboth radicaly
over- and under-inclusive, and have little true substantive content. Often, corrupt acts will fal into these
categories, but it is not the illegdity or breach of duty that identifies the corrupt nature of the action.
Substantive theories— citing betrayd, secrecy, inequality, subverson of the public interest, and economic
concerns— go farther, by identifying dements that are often important characteristics (or consequences)
or corrupt acts. However, again, these theories fall to identify the essence of corruption. These
characterigtics are not, alone or in combination, what comprises the corrupt core.

The idea of corruption that animates public contexts is, instead, afar deeper and more complex
idea it isan explicitly moral notion, invoking notions of “depravity” and “evil”, humanfrallty and temptation.
It isimagined as an externd force, which atacks and undermines better human impulses. It is not smply
an act, or a series of acts. It isthe capture of individuds (and political systems) by corrosive, distorting,
and decomposing forces. It is sdf-involvement, self-indulgence, the loosening and discard of the restraint
of socid bonds.

Recognition of the idea of corruption as capture-by-evil in the design and enforcement of law
carries many obvious dangers. “Capture’ and “evil” are hardly justiciable concepts, with known or
accepted meanings. Corruption as* capture-by-evil isnot descriptiveof “acts,” but rather of “ status’ —thus
violaing one of the most sacred tenets of crimina law. To paraphrase what | have written in another

Z’Indeed, a prophylactic approach to the corruption of public officias is routine in other settings. See, e.g.,

5 U.S.C. §7353(8)(2) (prohibiting gratuities to employees of the executive, legisative, and judicial branches); 18 U.S.C.
§209(a) (prohibiting the “supplementation” of an executive branch officid’s salary); 18 U.S.C. 8 212-213 (prohibiting
any loan or gratuity by a bank employee to a bank examiner).

285ee Persily & Lammie, supranote 216, at 124.

29Euben, supra note 96, at 222.
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context, we see the corrupt individual “not as a person who has done evil, but as someone who is
possessed by evil.” We “break thetie of kinship.” We “create a chasm between him and oursalves”?4

We could, perhaps, try to minimize these problems by using this conception of corruptioninthose
contexts where its usefulness is most gpparent and its dangers least. For ingtance, in the judicid context
we could alow its use — overtly or covertly — in cases of judicid remova or the treetment of previoudy
rendered judgments, and prohibit its use in crimina prosecutions or punishments for what are (in fact)
individua acts. However, the power of this idea with its deep, intuitive roots will be difficult to contain.
It is hard to imagine that if we are free to demonize a judge as “thoroughly steeped in corruption” or
“completely decadent to the core” for the purposes of consdering the vdidity of her judgments, we will not
consder that depravity when punishing her for that crime.

The cogts of theidea of corruption as capture-by-evil, for therule of law, arereal. However, to
indst upon an understanding of corruptionintransactional terms has codts for the rule of law aswell. The
idea of corruption as capture-by-evil is not smply an idea of extreme mordids, or popular sentiment run
amok; it is arecognition of the deep, systemic dangers that actua quid-pro-quo corruption, the presence
—in office—of judges (or others) who have engaged inquid-pro-quo corruption, and the opportunity for
quid-pro-quo corruption present for the very idea of the rule of law and its ahility to control conduct.
Corruptioninvolvesthe discard of collective restraints, and the perversionof the apparatus of government.
AsPeter Eubenhas observed, “ corruptionis adisease of the body palitic. It haslessto do with individua
malfeasance than with systematic and systemic degeneration of those practices and commitments that
provide the terms of collective salf-understanding and shared purpose.”?** It is that concern that the idea
of corruption as capture-by-evil, however imperfectly, attempts to express.

0L aura S. Underkuffler, Agentic and Conscientic Decisions in Law: Death and Other Cases, 74 NOTRE DAME
L. Rev. 1713, 1734 (1999).

241Eyben, supra note 96, at 222.
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