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Jurisdictional Statement 

 Appellant Donald A. Smith filed this lawsuit pursuant to 28 U.S.C. § 1983, 

alleging various civil rights violations arising from his pretrial detention at the 

Cook County Jail that encompassed wage, work, and conditions-of-confinement 

claims. The United States District Court for the Northern District of Illinois, 

Eastern Division, had jurisdiction over Mr. Smith’s civil action under 28 U.S.C. 

§ 1331. 

Mr. Smith filed suit in the district court on July 6, 2013. (A.1.)1 Through 

preliminary review under the Prison Litigation Reform Act of 1996, as amended, 

28 U.S.C. § 1915A, the court dismissed Mr. Smith’s work- and wage-related claims 

on July 18, 2013. (A.6.) On December 3, 2013, the district court dismissed Mr. 

Smith’s conditions-of-confinement claims without prejudice pursuant to Rule 

12(b)(6) of the Federal Rules of Civil Procedure. (A.22.) On January 27, 2014, the 

district court terminated Mr. Smith’s suit with prejudice pursuant to Rule 41(b) of 

the Federal Rules of Civil Procedure. (A.38.) Mr. Smith filed Notice of Appeal on 

January 24, 2014 (A.39), which became timely and effective upon the district court’s 

entry of final judgment, see Roe v. Elyea, 631 F.3d 843, 855 (7th Cir. 2011). 

This Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 1291, which 

grants jurisdiction of “all final decisions of the district courts of the United States” 

to its courts of appeal. 

                                            
1 Citations to the appendices required under Circuit Rules 30(a) and 30(b) are 

designated (A.__). Citations to the record from the district court that are not included in the 
appendix are designated (R.__). 
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Statement of the Issues 

I. Whether the district court failed to grant sufficiently liberal construction to Mr. 
Smith’s filings as a pro se litigant. 
 

II. Whether a pretrial detainee states valid wage, work, or conditions-of-
confinement claims under § 1983 when he alleges that: (1) he was compelled to 
perform arduous work over long hours for just three dollars per day; (2) the jail 
failed to provide for his basic needs, serving only nutritionally inadequate meals 
while charging exorbitantly high food prices in the commissary; and (3) the jail 
and its food were infested with pests, the cells were uncomfortably cold, and the 
water was polluted. 
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Statement of the Case 

Donald A. Smith is an honorably discharged veteran of the U.S. Armed Forces. 

(A.4.) He has lived as a pretrial detainee in the Cook County Jail awaiting trial for 

almost two years, since December 2012. (A.11; A.26.) Shortly after his arrival, in 

January 2013, Mr. Smith was booked into Division Five, where he began working in 

the jail laundry as a part of a veterans’ program. (A.4; A.10.) Mr. Smith was 

initially informed that the program would: (1) offer him the opportunity to live in a 

special wing for veterans, removed from the inherent dangers of the general jail 

population; (2) allow his case to proceed in veterans’ court; and (3) pay him to work 

in the jail laundry while he awaited trial. (A.4.) 

Like the residents in other divisions of the Cook County Jail, Mr. Smith was 

subjected to intolerable living conditions in Division Five. Insects infested his cell. 

(A.4.) He found cockroaches and mice in his food. (A.4.) The water was 

contaminated and toxic. (A.11.) His cell was inadequately heated during the frigid 

winter months. (A.13.) He was never allowed to go outside for recreation or exercise. 

(A.4.) And Mr. Smith and those that worked with him were fed nutritionally 

inadequate meals: every morning, the jail provided Mr. Smith only a single egg with 

a half cup of cereal with milk and a small packet of Kool-Aid for breakfast; every 

afternoon, the Kool-Aid came with a peanut butter sandwich and some cookies. 

(A.4.) Although Mr. Smith theoretically could have supplemented his diet at the 

commissary, the extreme price markups at the commissary kept him from doing so. 
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(A.4; A.11) (alleging that commissary is overpriced, claiming that it charges $4.96 

for 4.5 ounces of chicken and $0.92 for Ramen Noodles). 

This should come as no surprise to anyone familiar with the Cook County Jail. 

No stranger to civil rights suits, it has been subject to continuous injunction for the 

last seven years, and its unconstitutional conditions are well documented in 

Department of Justice reports. Letter from Grace Chung Becker, Acting Assistant 

Attorney General, U.S. Dep’t of Justice, Civil Rights Div., to Todd H. Stroger, Cook 

Cty. Bd. President, and Thomas Dart, Cook Cty. Sheriff 3, 75–79 (Jul. 11, 2008), 

[hereinafter Cook Cty. Jail Findings Letter] available at http://www.justice.gov/crt/

about/spl/documents/CookCountyJail_findingsletter_7-11-08.pdf (“[E]nvironmental 

and sanitation deficiencies at CCJ result in unconstitutional living conditions for 

inmates. . . . It was rare to find hot water availability in a cell, and we observed 

many inmates locked in cells for as long as 26 hours with no access to drinking 

water. . . . The three major pest problems observed during our site visits involved 

mice, cockroaches and drain flies. . . . [In the kitchens, i]nmate workers were not 

utilizing gloves or hairnets, numerous sinks had clogged drains, and excessive 

garbage was piled on the floor.”);2 ‘A Serious Problem’: U.S. Attorney Says Cook 

County Jail Falls Short of Basic Standards, Chi. Trib., Jul. 18, 2008, http://articles.

chicagotribune.com/2008-07-18/news/0807180213_1_cook-county-jail-jail-cell-

                                            
2 Among other maladies, the Department of Justice letter also describes inoperable and 

flooding sinks, toilets, and showers; persistent in-cell plumbing leaks; and dusty and 
unchecked mousetraps left unattended for long periods of time. Cook Cty. Jail Findings 
Letter, supra, at 74–76. 
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inmates (“Cook County Jail does not meet minimum constitutional standards and 

routinely puts inmates at serious risk . . . .”). 

Mr. Smith’s laundry job made things worse. He and his fellow veterans bore 

responsibility for the entire jail population’s laundry.3 (A.4.) Work began every 

morning at five or six o’clock and ended at around one o’clock in the afternoon. (A.4.) 

Mr. Smith was forced to remain on his feet throughout the workday in a stiflingly 

hot, malodorous room—a task rendered especially difficult because he did not have 

enough nutritious food to eat. (A.4.) As compensation for this difficult work, Mr. 

Smith earned just three dollars per day. (A.4.) He nonetheless stuck with laundry 

job until November 18, 2013, in large part because if he did not participate, jail 

officials threatened to remove him from the veterans’ program altogether (revoking 

his right to have his case tried in veterans’ court and reassigning him to live among 

the general jail population, in which he felt unsafe). (A.12.) 

On July 6, 2013, Mr. Smith filled out a complaint form and filed this suit in the 

Northern District of Illinois under the Civil Rights Act, as amended, 42 U.S.C. 

§ 1983 (2012), against the Cook County Sheriff and two other jail officials. He 

sought monetary relief for the sub-minimum wages he had earned working in the 

laundry program, and injunctive relief to address the standard of living and work 

conditions to which he had been subjected. The district court granted Mr. Smith 

                                            
3 The Cook County jail is the largest single site jail in the United States. See Steve 

Schmadeke, Expert: Cook County Jail One of the Most Dangerous in Country, Chi. Trib., 
Oct. 9, 2014, http://www.chicagotribune.com/news/ct-cook-jail-violence-met-20141008-
story.html. It houses at least 9,800 men and women daily. See Monica Davey, Federal 
Report Finds Poor Conditions at Cook County Jail, N.Y. Times, Jul. 18, 2008, 
http://www.nytimes.com/2008/07/18/us/18cook.html. 
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leave to proceed in forma pauperis, but denied his request for appointed counsel. 

(A.6; A.20.) 

Pursuant to the Prison Litigation Reform Act of 1996, the district court 

conducted its preliminary review of the complaint on July 18, 2013. (A.6.) As part of 

that review, the district court was to identify cognizable claims or to dismiss any 

part of the complaint that was “frivolous, malicious, or fails to state a claim upon 

which relief may be granted.” 28 U.S.C. § 1915A(b)(1) (2012). The district court 

found that Mr. Smith stated colorable claims as to his conditions of confinement. 

(A.7.) Holding, however, that Mr. Smith had “no constitutional right to be paid for 

his jail job assignment at all, let alone in accordance with minimum wage laws” and 

that Mr. Smith’s “allegation that he [had] to work 7- and 8-hour days standing in a 

‘hot, smelly room’ [was] insufficiently egregious to rise to the level of a 

constitutional violation,” the court summarily dismissed Mr. Smith’s work- and 

wage-related claims. (A.7.)  

On September 18, 2013, Defendants moved to dismiss under Rule 12(b)(6) of the 

Federal Rules of Civil Procedure for failure to state a claim or, alternatively, for a 

more definite statement under Rule 12(e). (R.12 at 3.) In this motion, Defendants 

did not challenge the legal sufficiency of Mr. Smith’s allegations, but rather solely 

focused on the factual sufficiency of the claims. (R.12 at 3) (arguing that Mr. Smith’s 

complaint did not place Defendants on notice because it did not allege enough 

specific facts and did not set forth dates or durations of the alleged misconduct). Mr. 

Smith responded in short order, submitting two letters to the district court in which 
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he set forth the additional details of his living and working conditions. (A.10) (Oct. 

7, 2013); (A.15) (Oct. 9, 2013). Though these letters were not titled “Response to 

Motion to Dismiss,” their substance tracked Defendants’ motion and attempted to 

address its concerns. (A.10; A.15.)  

For its part, the district court did not address one of Mr. Smith’s letters and 

treated the second as a motion, which it then denied.4 On December 3, 2013, the 

district court granted what it termed Defendants’ “uncontested” motion to dismiss. 

(A.22.) As noted above, in its § 1915A review the district court had found that Mr. 

Smith had alleged legally sufficient conditions-of-confinement claims in his 

complaint. Although Defendants had not challenged the legal validity of those 

claims, the district court held that Mr. Smith’s allegations now did not rise to the 

level of unconstitutionally egregious treatment or confinement conditions. (A.23–

25.) The district court dismissed without prejudice, instructing Mr. Smith to file an 

amended complaint by January 3, 2014. (A.25.) 

Eight days later, Mr. Smith filed a letter that he titled “Motion Clarifing [sic] 

Preivously [sic] Cited Complaint About Conditions at Cook County Jail; Pluss [sic] 

Reconcideration [sic] of Portion of Same Dismissed under the Eighth Amendment,” 

                                            
4 Mr. Smith titled his second letter “Additional Request To Intraduce [sic] Evidence.” 

(A.15.) Aside from a few dead spiders that Mr. Smith enclosed in the envelope, no 
“additional evidence” was submitted. Rather, Mr. Smith’s written submission contained 
additional allegations that detailed the conditions of his confinement in the Cook County 
Jail. (A.15) (describing an “infestation” to which he had been exposed and expected would 
“contaminate the whole compound” because the staff was not addressing the problem). The 
district court did not acknowledge these additional allegations, and instead denied Mr. 
Smith’s “motion” because “[n]o proof in support of Plaintiff’s claims is necessary at this 
time. Evidence should be submitted in conjunction with a motion (such as a motion for 
summary judgment), or at trial.” (A.19.) The district court also ordered the clerk’s office to 
destroy the spiders. (A.9.) 
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in which he attempted to revise and resubmit his complaint to the district court. 

(A.26.) The court construed this filing as a motion for clarification (which it granted) 

and reconsideration of the dismissal order (which it denied). (A.29.) On its own 

motion, the district court extended until January 21, 2014, the deadline by which 

Mr. Smith needed to submit an amended complaint in order to keep his suit alive. 

(A.30.) 

On December 30, 2013, Mr. Smith submitted yet another filing. (A.31.) Once 

again, Mr. Smith alleged that from the first day he arrived at the Cook County 

Jail—December 12, 2012—and continuing throughout his time there, Defendants 

subjected him to unconstitutionally “deplorable” conditions of confinement, 

providing him with only “toxic,” “contaminated,” “polluted” water. (A.32, 34–35.) He 

also incorporated his prior complaint and motions by reference, including all of 

those earlier allegations relating to his conditions of confinement. (A.31, 34.) 

The district court viewed this filing as a motion for reconsideration of its 

December 3 decision to grant Defendants’ motion to dismiss. (A.37.) Accordingly, 

the district court entered a minute order denying it on January 7, 2014. (A.37.) 

Explicitly referring to its prior denial of reconsideration and explaining that this 

new motion would be denied because “a party ordinarily gets ‘one shot’ at asking the 

district court to reconsider a ruling,” the district court admonished Mr. Smith for 

“waiting until the Court has ruled and then filing motions to reconsider.” (A.37.) It 

advised him to instead “file a response within the time allotted.” (A.37.) Two weeks 

later, the district court terminated Mr. Smith’s case with prejudice. (A.38.) 
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Mr. Smith timely filed a notice of appeal. (A.39.) Although the district court 

denied his motion for leave to appeal in forma pauperis, finding that he had not 

appealed in good faith (A.44), this Court granted Mr. Smith’s request on March 25, 

2014, and appointed counsel to represent him, (7th Cir. Dkt. 38). The Court 

specifically requested that the parties address “Smith’s claim related to his job at 

Cook County Jail while he was a pretrial detainee” but also permitted the appeal of 

any other appropriate issues. (7th Cir. Dkt. 38.) 
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Summary of the Argument 

Donald Smith—a pro se litigant—lodged valid claims against the Cook County 

Jail for violating his civil rights as a pretrial detainee. The district court, however, 

erroneously turned him away time and time again, despite his best efforts to comply 

with the court’s instructions. 

The district court recognized its obligation to liberally construe Mr. Smith’s 

filings, but did not actually do so at three critical junctures of Mr. Smith’s case. 

First, although the district court initially held in its § 1915A review that Mr. Smith 

stated legally cognizable conditions-of-confinement claims, it later reversed course 

and granted Defendants’ motion to dismiss because Mr. Smith had not stated 

legally viable claims. Second, the district court failed to account for Mr. Smith’s two 

filings following Defendants’ motion to dismiss and, as a result, deemed it 

“uncontested” and erroneously granted it without accounting for the additional 

information Mr. Smith provided. Had it appropriately evaluated the substance of 

Mr. Smith’s filings, the district court would have realized that Mr. Smith contested 

the motion, addressed its concerns, and made his best efforts to diligently pursue 

his claim. Third, strict adherence to form over substance similarly infected the 

district court’s final dismissal with prejudice under Rule 41(b). Again ignoring and 

misconstruing Mr. Smith’s multiple filings, the district court simply did not 

recognize that their substance effectively amended his original complaint. 

 Furthermore, the district court erroneously dismissed Mr. Smith’s wage, 

work, and conditions-of-confinement claims. First, the district court held that Mr. 
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Smith could not mount a statutory wage claim as a pretrial detainee. Yet because 

Mr. Smith alleged conditions that together suggest he was an employee relying on 

wages to secure his basic needs, Mr. Smith stated a valid wage claim under the Fair 

Labor Standards Act. Second, by refusing to acknowledge that some working 

conditions might be so burdensome as to be punitive in nature, the district court 

erred in summarily dismissing Mr. Smith’s work-related claims. Finally, the district 

court wrongly declined to examine whether the conditions of confinement Mr. Smith 

alleged as a pretrial detainee might constitute punishment in violation of his 

Fourteenth Amendment rights. Accordingly, this Court should reverse and remand 

Mr. Smith’s claims to the district court to be considered on the merits. 
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Argument 

I. The district court committed reversible error by failing to liberally 
construe Mr. Smith’s complaint and subsequent filings. 

 
The district court recognized that it was required to liberally construe Mr. 

Smith’s filings, (A.22–23), but it did not fulfill that obligation, Estelle v. Gamble, 429 

U.S. 97, 106 (1976); cf. Luevano v. Wal-Mart Stores, Inc., 722 F.3d 1014, 1027 (7th 

Cir. 2013) (noting that filing requirements for pro se litigants are less demanding 

and courts must liberally construe these filings). At every critical juncture, the 

district court adhered to form over substance, ruling based on what a filing was 

named rather than on what it contained.  

The Federal Rules require no more than what Mr. Smith did here. See Fed. R. 

Civ. P. 8(a)(2) (requiring only a “short and plain” statement of claims). Indeed, the 

district court expressly recognized Mr. Smith’s colorable claims at the start of the 

case. (A.7) (holding that Mr. Smith’s complaint “state[d] a colorable cause of action 

under the Civil Rights Act relating to Plaintiff’s living conditions”). In light of this 

preliminary finding, Defendants premised their subsequent motion to dismiss not 

on the legal sufficiency of Mr. Smith’s claims, but rather on the lack of specific facts 

supporting them. (R.12 at 3) (acknowledging that Defendants understood Mr. Smith 

was alleging “inhumane conditions regarding food portions, pest control issues and 

lack of recreation time,” but arguing his complaint was deficient because it “does 

not allege when he was housed in Division 5, for how long his constitutional rights 

were violated, by whom they were violated or even how they were violated”); see Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (citing Conley v. Gibson, 355 U.S. 
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41, 47 (1957)) (stating that dismissal is only appropriate where the plaintiff’s 

complaint fails to either state a cognizable claim or place defendants on notice). Yet 

the district court nonetheless dismissed Mr. Smith’s complaint as legally 

insufficient under both § 1915A and Rule 12(b)(6), decisions that this Court reviews 

de novo. Santiago v. Walls, 599 F.3d 749, 756 (7th Cir. 2010). 

The district court’s error arose in two interrelated ways. First, construing the 

pleadings based on their titles rather than their substance, the district court 

erroneously deemed Defendants’ motion to dismiss uncontested and ruled on it as if 

it were a challenge to the legal sufficiency of Mr. Smith’s claims, rather than a 

challenge to the level of factual detail. Second, adhering to the same approach, the 

district court never treated Mr. Smith’s post-dismissal filings as the attempts to 

amend the complaint that they were. Consequently, the district court erroneously 

dismissed Mr. Smith’s case with prejudice for failure to prosecute under Federal 

Rule of Civil Procedure 41(b). 

A. The district court elevated form over substance in granting 
Defendants’ motion to dismiss. 
 

Mr. Smith’s original complaint clearly and concisely alleged that Defendants 

had: 

(1)  Paid substandard wages for Mr. Smith’s work: “I came to a program here 
in div. 5 for veterans to work in laundry . . . . The minimum [wage] is $8 
65¢ I believe but this program is only paying . . . $3 a day.” (A.4.) 

 
(2) Required that Mr. Smith perform such work under oppressive conditions: 

Mr. Smith alleged he had to work “in a hot, smelly room standing from 5 
or 6 A.M. till 1:00 in afternoon daily.” (A.4.)5 

                                            
5 The district court dismissed Mr. Smith’s work and wage claims during its preliminary 

review under § 1915A, a decision that he challenges in Section II, infra. 
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(3) Provided nutritionally inadequate meals to Mr. Smith: “[G]iven breakfast 

of 1 egg - 1 2% milk half cup cereal small pak of kool-aid then lunch 
peanut butter sandwich and cookies with 1 pak of kool-aid.” (A.4.) 

 
(4) Subjected Mr. Smith to abysmal conditions of confinement: “Pre-trial 

detainees are in program and conditions are foul[;] roaches, mice, 
cockroaches in food[,] no mirrors even to see self shave[,] can’t go outside 
[for] recreation[,] filthy water[,] etc.” (A.4.) 

 
Moving to dismiss pursuant to Rule 12(b)(6), Defendants primarily complained 

that Mr. Smith did not “provide sufficient enough allegations to put the Defendant 

[sic] on notice of his claims.” (R.12 at 1.) Defendants further argued that the 

complaint did not comply with Rule 8(a)(2), which governs the applicable notice-

pleading standards, and complained, in particular, that the complaint lacked 

“factual content that allows the court to [infer] that the defendant is liable for the 

misconduct alleged.” (R.12 at 2–3.) Specifically, Defendants claimed that Mr. Smith 

failed to allege “when he was housed in Division 5, for how long, and whether the 

conditions changed.” (R.12 at 3.) Defendants then moved in the alternative for a 

more definite statement under Rule 12(e) for these very same reasons. (R.12 at 4.) 

Defendants never once claimed in seeking dismissal that Mr. Smith’s legal claim 

based on his conditions of confinement was not cognizable under § 1983. 

Mr. Smith filed a pair of letters in October 2013 that responded to Defendants’ 

concerns and added factual detail to his original complaint. Specifically, he wrote, 

“I’ve been incarcerated here nearly 10 months.” (A.11.) He noted that 

“[s]piders, rats, roaches, centerpides [sic], flys [sic], gnats and beetles are 

on the tier also there are nest of spiders under the radiators roaches and gnats 
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make their home in the showers and toilet area.” (A.10.) “[I]n the veteran laundry 

[and] in our cells we are continually exposed to mold in our work areas raw sewer 

gases and chemical smells we are also exposed to asbestos dust. . . . Also the 

temparature [sic] in the cells during the winters are extremely cold to the point 

that you may think you were outside.” (A.11, 13) (emphasis added). Mr. Smith 

further alleged that jail staff refuses to drink the water because “it is a known fact 

that the water in the jail is polluted and contains high levels of alpha + beta 

radiation also cyanide and lead.” (A.11.) Mr. Smith’s letters were responsive to 

Defendants’ motion, adding detail as to the what, when, and who at issue in his 

complaint. 

The district court construed these filings not with an eye toward what they 

actually said, but rather according to the titles affixed at the top. A pro se litigant’s 

filings should not be disregarded due to a simple failure to comply with pleading 

formalities. Donald v. Cook Cty. Sheriff’s Dept., 95 F.3d 548, 555–57 (7th Cir. 1996) 

(holding that the district court erred when it refused to allow the plaintiff—a 

prisoner proceeding pro se—to amend his complaint by way of a handwritten letter). 

Rather, it is the substance that matters: when a pro se plaintiff’s filings are the 

“functional equivalent” of what the federal rules require and achieve their aims, a 

district court should accept and evaluate even technically non-compliant filings. 

Smith v. Barry, 502 U.S. 244, 248 (1992) (quoting Torres v. Oakland Scavenger Co., 

487 U.S. 312, 317 (1988)). The substance of Mr. Smith’s filings showed that he was 

ameliorating and addressing Defendants’ grounds for their motion to dismiss, even 
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though he named what he filed “In Support of Original Complaint” (A.10) and an 

“Additional Request To Intraduce [sic] Evidence” (A.15). Yet the district court 

ignored Mr. Smith’s first letter and treated his second according to its label, 

denying it because “no proof . . . is necessary at this time” and “[e]vidence should be 

submitted in conjunction with a motion.” (A.19.) Because the district court did not 

take into account the substance of Mr. Smith’s filings, it did not consider them when 

ruling on the motion to dismiss, instead declaring it “uncontested.” (A.22.) 

Significantly, the district court also misread Defendants’ motion to dismiss. The 

motion primarily targeted factual deficiencies, but the district court treated it as 

though it challenged the underlying legal merit of the claims. (A.23–25) (purporting 

to base its ruling on factual insufficiencies that undermined notice, but granting the 

motion because without alleging truly egregious, continuous, and systematic 

deprivation, Mr. Smith’s claims did not state legally cognizable claims). In ruling on 

this basis, the district court directly contradicted its earlier finding under § 1915A 

that the complaint stated cognizable claims. This sua sponte reversal is important 

because Mr. Smith believed—as he was entitled to do based on the district court’s 

initial ruling—that the only deficiencies he needed to address were factual ones. Mr. 

Smith’s October letters supplying additional facts were directly responsive to 

Defendants’ motion and, construed according to their substance, actually contested 

Defendants’ motion. This is not a case, therefore, where the district court was 

entitled to simply give the defendants the benefit of the doubt. Cf. Lekas v. Briley, 

405 F.3d 602, 614–15 (7th Cir. 2005); Stransky v. Cummins Engine Co., 51 F.3d 
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1329, 1335 (7th Cir. 1995) (indicating that courts are reticent to grant leniency to 

plaintiffs who fail to contest a motion to dismiss, and granting benefit of the doubt 

to parties whose motions to dismiss are uncontested). Had the district court 

liberally construed these filings, it would have denied Defendants’ motion. 

B. The district court elevated form over substance in failing to accept 
Mr. Smith’s efforts to amend his complaint. 
 

Just as the district court misconstrued Mr. Smith’s pre-dismissal filings, it also 

misconstrued his post-dismissal attempts to augment his complaint. Just one week 

after the district court dismissed his complaint and granted him thirty days to 

amend, (A.25), Mr. Smith filed a pleading entitled “Motion Clarifing [sic] Preivously 

[sic] Cited Complaint About Conditions at Cook County Jail; Pluss [sic] 

Reconcideration [sic] of Portion of Same Dismissed under the Eighth Amendment.” 

(A.26.) In this letter, Mr. Smith: (1) incorporated by reference the allegations 

contained in his original complaint; (2) detailed the dates upon which he entered 

Division Five, began his job in the jail laundry, and was subsequently transferred 

out of his job and Division Five; and (3) requested that the court consider his claims 

once more in light of this additional information. (A.26.) Again the district court 

misconstrued Mr. Smith’s filing. Instead of viewing this as what it was—an attempt 

to amend his initial complaint to comply with the court’s order—the district court 

construed Mr. Smith’s letter as a motion to clarify and reconsider the dismissal 

order itself. The court then clarified the terms of its dismissal order and refused to 

reconsider it. (A.29.)  
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Shortly thereafter, Mr. Smith again tried to amend his complaint in accordance 

with the district court’s instructions, (A.31), yet the court simply overlooked his 

efforts. Mr. Smith submitted a pleading he called “Amended Motion in Support of 

Original Complaint” in which he reincorporated his earlier filings and set forth 

further details as to water toxicity in the jail. In its January 7 minute order, the 

district court construed this pleading as a motion for reconsideration and rejected it. 

(A.37.) On January 27, 2014, without ever mentioning the letter, the district court 

issued a final involuntary dismissal under Rule 41(b). 

In short, by failing to look at the substance of Mr. Smith’s post-dismissal filings, 

the district court overlooked his repeated attempts to amend his complaint. And 

although none of these filings was labeled as an “Amended Complaint,” Mr. Smith 

did not need to do that so long as the substance of his filings accomplished that 

purpose. Donald, 95 F.3d at 556. Mr. Smith incorporated by reference the 

allegations of his original complaint, and added the dates the district court and 

Defendants sought, as well as additional factual detail about the nature of the 

constitutional violations. The district court should have accepted these 

supplemental filings and allowed the suit to proceed, rather than involuntarily 

dismissing it under Rule 41(b).6  

 

 

                                            
6 A chart summarizing the interplay of the pleadings and the district court’s 

rulings is provided in the Appendix.  See (A.46.)  



19 

II. Mr. Smith properly stated statutory wage claims and constitutional 
violations under the Thirteenth and Fourteenth Amendments. 

 
The district court erred when it dismissed Mr. Smith’s cognizable wage- and 

work-related claims under § 1915A and his valid confinement-conditions claims 

under Rule 12(b)(6). Mr. Smith stated a valid claim under the Fair Labor Standards 

Act based on his substandard wages. Furthermore, Mr. Smith’s allegation that he 

was compelled to work under horrific conditions was sufficient to state a 

constitutional claim under the Thirteenth and Fourteenth Amendments. Finally, 

Mr. Smith adequately alleged that the conditions of his confinement violated his 

Fourteenth Amendment due process rights. Like its review of the district court’s 

procedural errors in dismissing a complaint, this Court reviews the substantive 

basis of a district court’s dismissal de novo. Maddox v. Love, 655 F.3d 709, 718 (7th 

Cir. 2011). 

A. Mr. Smith stated a valid claim for compensation under the Fair 
Labor Standards Act. 

 
Congress enacted the Fair Labor Standards Act (“FLSA”) to protect worker 

welfare in a broad and comprehensive way. 29 U.S.C. § 206(a) (2012); Vanskike v. 

Peters, 974 F.2d 806, 810 (7th Cir. 1992). To ensure that workers’ wages satisfy a 

baseline standard of living, the FLSA requires that all employers pay a statutorily 

mandated minimum wage to their employees. 29 U.S.C. § 206(a)(1). Wages are 

crucial in the free market so that employees can satisfy their own basic needs. The 

FLSA applies to all employers in the free market, including state government 
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employers. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 555–56 

(1985). 

The crux of the inquiry, then, is whether an employment relationship exists in a 

free market. To answer this question, this Court has crafted a two-part test. First, 

the Court asks whether an employer exercises enough control over a purported 

employee to establish an employment relationship (the “economic-reality” test). 

Vanskike, 974 F.2d at 808; Sec’y of Labor v. Lauritzen, 835 F.2d 1529, 1535 (7th Cir. 

1987). The test is construed broadly in favor of finding an employment relationship, 

and thus the FLSA applies in most employment contexts. Lauritzen, 835 F.2d at 

1535. The second part of the test carves out a narrow exception to the economic-

reality test: If the employer’s control is so complete as to remove the employee’s 

need to use his wages in the free market in order to subsist, the worker-welfare 

rationale of the Act is no longer relevant and the Court will not apply it. Vanskike, 

974 F.2d at 811. 

The mine run of prison employment falls directly into this FLSA exception. The 

raison d’être of prison confinement is to provide the precise kind of custodial control 

that meets prisoners’ basic necessities and obviates the need for wages. Bennett v. 

Frank, 395 F.3d 409, 409–410 (7th Cir. 2005); Vanskike, 974 F.2d at 810–11; cf. 

Sanders v. Hayden, 544 F.3d 812, 814 (7th Cir. 2008) (citing Bennett and Vanskike 

for the proposition that the FLSA is not typically applicable to inmates). Yet that is 

not universally true, and this Court has noted that “prisoners are not categorically 

excluded from the FLSA’s coverage simply because they are prisoners.” Vanskike, 
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974 F.2d at 808. The Vanskike Court thus recognized that determining whether a 

prisoner is an “employee” covered by the FLSA requires an examination of the 

totality of the circumstances governed by the purposes of the FLSA and the 

custodial context in which prison labor occurs. On the “no employment” end of the 

spectrum are cases like Vanskike, in which prisoners are assigned to perform 

housekeeping duties; on the “employment” end are cases like Watson v. Graves, 909 

F.2d 1549 (5th Cir. 1990), in which prisoners work for a company outside the prison 

in a work-release program. 

This Court has never examined whether a pretrial detainee may state a claim 

under the FLSA, but it stands to reason that they similarly cannot be categorically 

excluded from the statute’s coverage due merely to their status as pretrial 

detainees. In fact, categorical exclusion from the FLSA seems even less appropriate 

for pretrial detainees. After all, unlike prisoners, pretrial detainees may not 

constitutionally be compelled to work involuntarily. Thus, some indicia of 

traditional employment that are necessarily absent in prisoner cases readily appear 

in pretrial detainee cases. 

The few courts that have squarely considered pretrial detainee FLSA claims 

have rejected them on their facts, not because such claims are invalid. Cf. Tourscher 

v. McCullough, 184 F.3d 236, 243–44 (3d Cir. 1999) (declining to apply FLSA to 

pretrial detainee who (1) alleged that he was compelled to work less than 17 hours 

per week in the cafeteria for substandard wages, and (2) did not allege that the jail 

provided unconstitutionally inadequate custodial care); Villarreal v. Woodham, 113 



22 

F.3d 202, 206 (11th Cir. 1997) (affirming dismissal of pretrial detainee’s FLSA claim 

where detainee (1) alleged that he was told he would be compensated—but never 

was—for performing translation services in jail, and (2) did not allege that his basic 

needs were not met). The facts of these cases made them fall closer to the “no 

employment” end of the spectrum; their plaintiffs never alleged that their basic 

needs were not being met by the jail facility, and they failed to demonstrate that 

they were engaged in meaningful work to collect wages that would help them secure 

their needs. 

As Mr. Smith’s case amply demonstrates, there is a role for FLSA protection 

where, as here, a pretrial detainee alleges that he did long, arduous work in a 

facility that did not uphold its custodial obligation to provide for his basic needs. 

Mr. Smith’s complaint alleged facts that placed him squarely within the FLSA and 

that distinguished his case from all of the prisoner cases that declined to apply it. 

First, he alleged that his job in the laundry was strenuous and demanding, 

requiring him to process the laundry “for total current population of 12,500 or more 

during the course of a week in a hot, smelly room standing from 5 or 6 A.M. till 1:00 

in afternoon daily.” (A.4.) Second, he explained that the jail did not adequately 

provide for his basic needs, subjecting him to an environment infested with “spiders, 

rats, roaches, centerpides [sic], flys [sic], gnats and beetles,” water polluted by 

various toxins, and meals that were nutritionally inadequate and prepared under 

unsanitary conditions. (A.4; A.10–12.) And though he could supplement the diet the 

jail provided for him by visiting the commissary, Mr. Smith pointed out in his 
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complaint and subsequent filings that food prices in the commissary were 

exorbitantly above market. (A.11.) By claiming that Defendants pushed Mr. Smith’s 

strength to the limit, subjected him to exhausting work, under-nourished him, and 

charged substantial fees for him to supplement his diet, Mr. Smith alleged that the 

jail failed in its custodial role, entering him into the “free market” and making his 

wages crucial to securing his basic needs. Mr. Smith’s claim thus fell squarely 

within the ambit of the FLSA. 

The district court did not analyze whether Mr. Smith’s wage claims were 

cognizable under the FLSA. Instead, citing Vanskike and other prisoner cases, the 

district court held that “compensation for prison labor is by grace of the state” and 

summarily dismissed Mr. Smith’s wage claims. (A.7.) Mr. Smith was not even given 

the opportunity to amend his complaint to allege facts that would place his claims 

closer to the “employment” end of the spectrum—the district court simply held that 

a pretrial detainee in Mr. Smith’s position had no right to statutory wages. (A.7.) 

But the district court erred by failing to recognize that compensation for Mr. 

Smith’s pretrial jail labor might not be “by grace of the state”—especially in light of 

the economic realities of Mr. Smith’s working relationship with the jail, his 

allegation that the jail breached its custodial duties, and his “free-market” status. 

Because so many of the “indicia of traditional free-market employment 

contemplated under the FLSA” are present in this case, the FLSA should apply. 

Villarreal, 113 F.3d at 207. Accordingly, this Court should reverse the district 

court’s erroneous dismissal of Mr. Smith’s wage claim. 
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B. Mr. Smith sufficiently alleged a violation of his rights under the 
Thirteenth and Fourteenth Amendments. 

 
The district court improperly dismissed Mr. Smith’s work-related allegations 

because they stated a constitutional claim under the Thirteenth and Fourteenth 

Amendments. The Thirteenth Amendment specifically forbids involuntary 

servitude, except for convicted prisoners, and the Fourteenth Amendment 

guarantees due process of law. U.S. Const. amend. 13; U.S. Const. amend 14. The 

state may not subject pretrial detainees—presumptively innocent in the eyes of the 

law—to involuntary servitude, nor may it subject them to punishment of any kind, 

Bell v. Wolfish, 441 U.S. 520, 535 (1979). 

Though the state may require pretrial detainees to perform general 

housekeeping responsibilities, Bijeol v. Nelson, 579 F.2d 423, 424 (7th Cir. 1979), 

the state may not compel them to do more. This Court has not examined how much 

or what kind of work exceeds the limits of general housekeeping. Other circuits, 

however, have found constitutional violations where pretrial detainees were 

compelled to take on more than mere housekeeping responsibilities measured by 

the amount of time the detainees were required to work and the nature of the labor 

in which they were engaged. See Harden v. Bodiford, 442 F. App’x 893, 895 (4th Cir. 

2011) (holding that if true, allegations of long weeks of work serving meals, sorting 

and distributing clothes and blankets, scrubbing jail facilities, and emptying trash 

ten hours per day “are sufficient to sustain a claim of unconstitutional 

punishment”); cf. Tourscher, 184 F.3d at 242 (finding no constitutional violation 

where plaintiff performed non-labor-intensive work less than seventeen hours per 
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week, but acknowledging that the relevant inquiry under the Thirteenth and 

Fourteenth Amendments is the nature of services and amount of time required to 

complete them). 

Moreover, jail officials may not force pretrial detainees to work by threatening 

harsh potential consequences. This Court has held that officials may give pretrial 

detainees a choice between performing reasonable work or being segregated from 

the rest of the jail community. Bijeol, 579 F.2d at 425. It has not, however, held that 

a jail may present a pretrial detainee with the impossible choice between 

unreasonable work and intolerable or dangerous living conditions. “Pitch-in or sit-

in” choices violate pretrial detainees’ liberty interests. See Martinez v. Turner, 977 

F.2d 421, 423 (8th Cir. 1992); Chestnut v. Magnusson, 942 F.2d 820, 823 (1st Cir. 

1991). 

Mr. Smith’s complaint alleged that he was presented with precisely this type of 

Hobson’s choice. He alleged, on the one hand, that his job in the jail laundry 

required him to work standing up for seven to eight hours at a time in a hot, 

malodorous room. (A.4.) He also alleged that his meals were nutritionally 

inadequate and that his water was toxic, exacerbating the effect of his already 

difficult work. On the other hand, Mr. Smith alleged that he did not feel as though 

he could refuse to work; his understanding was that participation in the program 

secured him benefits that he would not otherwise have, such as the opportunity to 

have his case proceed in veterans’ court. (A.4.) He also alleged that jail officials 

“continually threatened” to “place[ him] in [the jail’s] general population with the 
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gang bangers.” (A.12.) His fear of being inserted into the general population 

compelled Mr. Smith to work.7 

The district court’s summary dismissal of Mr. Smith’s work-conditions claims 

wrongly conflated the pretrial detainee standard with the prisoner standard. 

Relying only on this Court’s precedent denying a prisoner’s right to wages, the 

district court failed to acknowledge that the Thirteenth and Fourteenth 

Amendments provide categorically different protection for pretrial detainees. (A.7) 

(citing Vanskike, 974 F.2d at 810–11). The district court’s unsupported holding that 

Mr. Smith’s “allegation that he has to work 7- and 8-hour days standing in a ‘hot, 

smelly room’ is insufficiently egregious to rise to the level of a constitutional 

violation” reflects its misunderstanding of the applicable law. (A.7.) Mr. Smith’s 

allegations, assumed true and taken together, sufficiently raised a valid claim that 

he was subjected to involuntary servitude and punishment in violation of his 

Thirteenth or Fourteenth Amendment rights. 

C. Mr. Smith sufficiently alleged a conditions-of-confinement claim 
under the Fourteenth Amendment. 

 
Pretrial detainees are presumptively innocent in the eyes of the law. 

Accordingly, the Fourteenth Amendment prohibits any punishment at all for 

pretrial detainees. Bell v. Wolfish, 441 U.S. 520, 535 (1979). But cf. U.S. Const. 

amend. 8 (prohibiting only cruel and unusual punishment against convicted 
                                            

7 Some of these allegations were levied after the district court had already dismissed 
Mr. Smith’s work- and wage-related claims through § 1915A preliminary review. Mr. 
Smith, however, continually supplemented his complaint and requested that the district 
court reconsider its premature dismissal of his work- and wage-related claims in light of 
these added facts. The court never even acknowledged the later-added details, nor did it 
ever evaluate whether they might merit reconsideration. 
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prisoners). Jail officials punish pretrial detainees when they either: (1) act with the 

intent to punish; or (2) engage in practices or implement procedures that are not 

rationally related to the legitimate government purposes of jailing pretrial 

detainees—namely, protecting public safety and ensuring that criminal defendants 

appear for trial. Bell, 441 U.S. at 537–38. 

Although lower courts routinely conflate the Eighth and Fourteenth Amendment 

tests, allowing state officials to treat pretrial detainees in virtually the exact same 

way they treat convicted prisoners, this Court has repeatedly held that pretrial 

detainees’ rights are likely greater than those of convicted prisoners. See, e.g., 

Forrest v. Prine, 620 F.3d 739, 744 (7th Cir. 2010) (pretrial detainees have “at least 

as much, and probably more, protection” under the Fourteenth Amendment than do 

prisoners under the Eighth); Hart v. Sheahan, 396 F.3d 887, 892–93 (7th Cir. 2005) 

(same); Jackson v. Ill. Medi-Car, Inc., 300 F.3d 760, 764 (7th Cir. 2002) (same). At a 

minimum, this Court has never definitively held that the tests are coextensive for 

pretrial detainees and prisoners in all contexts—some gray area does exist.  

There is good reason for such a gray area in an age in which corporal 

punishment is no longer employed as a punitive tool of the state. See John 

Braithwaite, A Future Where Punishment is Marginalized: Realistic or Utopian?, 

46 U.C.L.A. L. Rev. 1727, 1731 (1999) (describing the decline and eventual 

extinction of corporal punishment in the United States from 1820–1970). Today, 

punishment is primarily accomplished by the simple act of incarceration itself. But 

if punishment and confinement are now coextensive, and if pretrial detainees may 
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not be subject to any punishment at all, their rights are inherently greater in at 

least some way. But see Hart, 396 F.3d at 892–93 (stating that in conditions-of-

confinement claims, the interests of pretrial detainees and convicted prisoners 

“merge,” but failing to consider whether those interests diverge where incarceration 

is, itself, punishment). 

 Mr. Smith’s claims, construed in the light most favorable to him, alleged a 

violation within the very gray area that this Court has recognized but not defined. 

And that is all that he needed to do in order to survive a motion to dismiss. Yet the 

district court mechanically applied Eighth Amendment standards to Mr. Smith’s 

claims, holding that Mr. Smith needed to—but did not—allege conditions of 

confinement so appalling and enduring as to rise to the level of cruel and unusual 

punishment. (A.24) (explaining that some intolerable conditions were simply part 

and parcel of the constitutionally permissible punishment of convicted prisoners 

and that “[e]ven a dead mouse in an inmate’s meal is only a minimal deprivation”). 

By conflating the Eighth Amendment with the Fourteenth, the district court leapt 

to the conclusion that Mr. Smith did not allege a viable constitutional claim. The 

district court never considered whether Mr. Smith’s claims might have sufficiently 

alleged a Fourteenth Amendment violation even if his allegations would be 

insufficient to show an Eighth Amendment violation. By failing to acknowledge that 

some gray area exists, and by refusing to consider whether Mr. Smith’s claims fell 

somewhere within it, the district court erroneously dismissed Mr. Smith’s 

complaint.
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Conclusion 

For the foregoing reasons, Appellant respectfully requests that this Court 

reverse the district court’s dismissal and remand for further proceedings. 

Respectfully Submitted, 

Donald A. Smith  
Plaintiff–Appellant 
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

Donald A. Smith (#2012-1212065), )
)

Plaintiff, ) Case No. 13 C 5034
)

v. )
) Judge Amy J. St. Eve

Tom Dart, et al., )
)

Defendants. )
)

ORDER

Plaintiff’s motion for leave to proceed in forma pauperis [#3] is granted.  The Court
authorizes and orders Cook County Jail officials to deduct $14.40 from Plaintiff’s account, and to
continue making monthly deductions in accordance with this order.  On the Court’s own motion,
Plaintiff’s claims concerning his job assignment are summarily dismissed on preliminary review
pursuant to 28 U.S.C. § 1915A.  The Court directs the Clerk of Court to: (1) send a copy of this
order to the Supervisor of Inmate Trust Fund Accounts, Cook County Dept. of Corrections
Administrative Office, Division V, 2700 S. California, Chicago, Illinois 60608; (2) issue summonses
for service on Defendants by the U.S. Marshal; and (3) mail Plaintiff a magistrate judge consent
form and filing instructions along with a copy of this order.  

STATEMENT

Plaintiff, an inmate in the custody of the Cook County Department of Corrections, has
brought this pro se civil rights action pursuant to 42 U.S.C. § 1983.  Plaintiff claims that Defendants,
correctional officials, have violated Plaintiff’s constitutional rights by paying him insufficient wages
for a grueling job in the jail laundry; he additionally claims that Defendants are subjecting him to
inhumane conditions of confinement with respect to both his work environment and general living
conditions.  

Plaintiff’s motion for leave to proceed in forma pauperis is granted.  Pursuant to 28 U.S.C.
§ 1915(b)(1), the Court assesses Plaintiff an initial partial filing fee of $14.40.  The supervisor of
inmate trust accounts at the Cook County Jail is authorized and ordered to collect, when funds exist,
the partial filing fee from Plaintiff’s trust fund account and pay it directly to the Clerk of Court. 
After payment of the initial partial filing fee, the trust fund officer at Plaintiff’s place of confinement
is directed to collect monthly payments from Plaintiff’s trust fund account in an amount equal to
20% of the preceding month’s income credited to the account.  Monthly payments collected from
Plaintiff’s trust fund account shall be forwarded to the Clerk of Court each time the amount in the
account exceeds $10 until the full $350 filing fee is paid.  All payments shall be sent to the Clerk,
United States District Court, 219 S. Dearborn St., Chicago, Illinois 60604, attn: Cashier’s Desk, 20th
Floor, and shall clearly identify Plaintiff’s name and the case number assigned to this action.  The
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Cook County inmate trust account office shall notify transferee authorities of any outstanding
balance in the event Plaintiff is transferred from the jail to another correctional facility. 

Under 28 U.S.C. § 1915A, the Court is required to conduct a prompt initial review of
prisoner complaints against governmental entities or employees.  Here, accepting Plaintiff’s factual
allegations as true, the Court finds that the complaint states a colorable cause of action under the
Civil Rights Act relating to Plaintiff’s living conditions.  Incarcerated persons are entitled to
confinement under humane conditions that satisfy “basic human needs.”  Rice ex rel. Rice v.
Correctional Medical Services, 675 F.3d 650, 664 (7th Cir. 2012) (citations omitted).  The Due
Process Clause prohibits conditions that amount to “punishment” of a pretrial detainee.  Bell v.
Wolfish, 441 U.S. 520,535 (1979); Lewis v. Downey, 581 F.3d 467, 473 (7th Cir. 2009).  Plaintiff
describes an inadequate diet, contaminated food, pest infestation, lack of recreation, and unclean
water.  Furthermore, the personal involvement of senior officials such as the county sheriff and the
jail’s director may be inferred where (as here) the claims alleged involve “potentially systemic,”
rather than “clearly localized,” constitutional violations.  Antonelli v. Sheahan, 81 F.3d 1422, 1428-
29 (7th Cir. 1996).  While a more fully developed record may belie Plaintiff’s claims, Defendants
must respond to the allegations in the complaint.  

However, the Court summarily dismisses on preliminary review Plaintiff’s claims about his
work environment and salary.  Plaintiff has no constitutional right to be paid for his jail job
assignment at all, let alone in accordance with minimum wage laws.  In Vanskike v. Peters, 974 F.2d
806, 809 (7th Cir. 1992), the U.S. Court of Appeals for the Seventh Circuit held that the Constitution
does not require that prisoners be paid for their work.  “[T]here is no Constitutional right to
compensation for [prison] work; compensation for prison labor is by ‘grace of the state’ ”  Id.
(quoting Sigler v. Lowrie, 404 F.2d 659, 661 (8th Cir. 1968)); accord, Jamal v. Cuomo, 234 F.3d
1273, 2000 WL 1720624, at *2 (7th Cir. Nov. 15, 2000).  Even pretrial detainees may be compelled
to perform reasonable work without pay.  Bijeol v. Nelson, 579 F.2d 423, 424 (7th Cir. 1978);
Speagle v. Ferguson, No. 10 C 2040, 2010 WL 3724784, *8 (C.D. Ill. Aug. 20, 2010).  Therefore,
Plaintiff’s dissatisfaction with his wages is not actionable under 42 U.S.C. § 1983.  Likewise,
Plaintiff’s allegation that he has to work 7- and 8-hour days standing in a “hot, smelly room” is
insufficiently egregious to rise to the level of a constitutional violation.  

The Clerk shall issue summonses for service of the complaint on Defendants.  The Clerk
shall also send Plaintiff a Magistrate Judge Consent Form and Instructions for Submitting
Documents along with a copy of this order.  

The Court appoints the United States Marshals Service to serve Defendants.  The Marshal
may send Plaintiff service forms necessary for him to complete in order to serve Defendants with
process.  The U.S. Marshal is directed to make all reasonable efforts to serve Defendants.  With
respect to any former jail employee who can no longer be found at the work address provided by
Plaintiff, the Cook County Department of Corrections shall furnish the Marshal with Defendant’s
last-known address.  The information shall be used only for purposes of effectuating service [or for
proof of service, should a dispute arise] and any documentation of the address shall be retained only
by the Marshal.  Address information shall not be maintained in the Court file, nor disclosed by the
Marshal.  The Marshal is authorized to mail a request for waiver of service to Defendants in the
manner prescribed by Fed. R. Civ. P. 4(d)(2) before attempting personal service.  
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Plaintiff is instructed to file all future papers concerning this action with the Clerk of Court
in care of the Prisoner Correspondent.  Plaintiff must provide the Court with the original plus
a complete judge’s copy, including any exhibits, of every document filed.  In addition, Plaintiff
must send an exact copy of any Court filing to Defendants [or to defense counsel, once an attorney
has entered an appearance on behalf of Defendants].  Every document filed with the Court must
include a certificate of service stating to whom exact copies were mailed and the date of mailing. 
Any paper that is sent directly to the judge or that otherwise fails to comply with these instructions
may be disregarded by the Court or returned to Plaintiff.

Date:  July 18, 2013                                                                                    
AMY J. ST. EVE
United States District Court Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

Donald A. Smith (#2012-1212065), )
)

Plaintiff, ) Case No. 13 C 5034
)

v. )
) Judge Amy St. Eve

Tom Dart, et al., )
)

Defendants. )
)

ORDER

Plaintiff has submitted an envelope containing insects and spiders.  The Clerk is directed to
destroy the envelope.  Plaintiff must refrain from submitting any non-paper materials as exhibits.

Dated: October 8, 2013 ENTERED

______________________________
AMY J. ST. EVE
United States District Court Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

Donald A. Smith (#2012-1212065), )
)

Plaintiff, ) Case No. 13 C 5034
)

v. )
) Judge Amy St. Eve

Tom Dart, et al., )
)

Defendants. )
)

ORDER

Plaintiff’s motion to introduce evidence [#18] is denied, without prejudice.  No proof in
support of Plaintiff’s claims is necessary at this time.  Evidence should be submitted in conjunction
with a motion (such as a motion for summary judgment), or at trial.  Plaintiff is once again reminded
of basic filing requirements:  (1) litigants must provide the Court with the original plus a judge’s
copy of every document filed, and (2) every document filed must include a certificate of service
showing that a copy was mailed to opposing counsel.  In the future, the Court may strike without
considering any document filed that fails to comport with these basic filing rules.  

Dated: October 16, 2013 ____________________________________
AMY J. ST. EVE
United States District Court Judge
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  IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

Donald A. Smith (#2012-1212065), )
)

Plaintiff, ) Case No. 13 C 5034
)

v. )
) Judge Amy St. Eve

Tom Dart, et al., )
)

Defendants. )
)

ORDER

Plaintiff’s motion for attorney representation [#6] is denied, without prejudice.  Plaintiff is
once again reminded that he is required to provide the Court with the original plus a judge’s copy
of every document filed.  

STATEMENT

Plaintiff, an inmate in the custody of the Cook County Department of Corrections, has
brought this pro se civil rights action pursuant to 42 U.S.C. § 1983.  Plaintiff claims that Defendants,
correctional officials, have violated Plaintiff’s constitutional rights by subjecting him to inhumane
conditions of confinement with respect to both his work environment and general living conditions. 
This matter is before the Court for ruling on Plaintiff’s motion for attorney representation.

The motion is denied.  There is no constitutional or statutory right to counsel in federal civil
cases.  Romanelli v. Suliene, 615 F.3d 847, 851 (7th Cir. 2010); see also Johnson v. Doughty, 433
F.3d 1001, 1006 (7th Cir. 2006).  Nevertheless, the Court has discretion under 28 U.S.C. §
1915(e)(1) to recruit counsel for an indigent litigant.  Ray v. Wexford Health Sources, Inc., 706 F.3d
864, 866-67 (7th Cir. 2013).  

When a pro se litigant submits a request for assistance of counsel, the Court must first
consider whether the indigent plaintiff has made reasonable attempts to secure counsel on his own. 
Navejar v. Iyiola, 718 F.3d 692, 696 (7th Cir. 2013) (citing Pruitt v. Mote, 503 F.3d 647, 654 (7th
Cir. 2007) (en banc)).  If so, the Court must examine “whether the difficulty of the case--factually
and legally--exceeds the particular plaintiff’s capacity as a layperson to coherently present it.” 
Navejar, 718 F.3d at 696 (quoting Pruitt, 503 F.3d at 655).  “The question ... is whether the plaintiff
appears competent to litigate his own claims, given their degree of difficulty, and this includes the
tasks that normally attend litigation:  evidence gathering, preparing and responding to motions and
other court filings, and trial.”  Pruitt, 503 F.3d at 655.  The Court also considers such factors as the
plaintiff’s “literacy, communication skills, education level, and litigation experience.”  Id.  
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After considering the above factors, the Court concludes that the solicitation of counsel is
not warranted in this case.  Although the complaint sets forth cognizable claims, Plaintiff has alleged
no physical or mental disability that might preclude him from adequately investigating the facts
giving rise to this lawsuit.  Plaintiff, whose submissions to date have been coherent and articulate,
appears more than capable of litigating this matter, notwithstanding his incarceration.  It should
additionally be noted that the Court grants pro se litigants wide latitude in the handling of their
lawsuits.  Therefore, Plaintiff’s motion for attorney representation is denied at this time.  Should the
case proceed to a point that assistance of counsel is appropriate, the Court may revisit this request. 

As a final concern, Plaintiff is once again reminded that he is required to provide the Court
with the original plus a judge’s copy of every document filed.  In the future, the Court may strike
without considering any document filed that fails to comport with this basic filing rule.

Dated: October 17, 2013 ENTERED

______________________________
AMY J. ST. EVE
United States District Court Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

Donald A. Smith (#2012-1212065), )
)

Plaintiff, ) Case No. 13 C 5034
)

v. )
) Judge Amy St. Eve

Tom Dart, et al., )
)

Defendants. )
)

ORDER

Defendant’s uncontested motion to dismiss the complaint for failure to state a claim [#12]
is granted.  The complaint is dismissed without prejudice pursuant to Fed. R. Civ. P. 8 and 12(b)(6). 
Plaintiff is granted until January 3, 2014 to submit an amended complaint curing pleading
deficiencies.  The Clerk will provide Plaintiff with an amended civil rights complaint form and
instructions along with a copy of this order.   Failure to submit an amended complaint (and judge’s
copy) by January 3, 2014 will result in summary dismissal of this case in its entirety.

STATEMENT

Plaintiff, an inmate in the custody of the Cook County Department of Corrections, has
brought this pro se civil rights action pursuant to 42 U.S.C. § 1983.  Plaintiff claims that Defendants,
correctional officials, have violated Plaintiff’s constitutional rights by subjecting him to inhumane
conditions of confinement.  This matter is before the Court for ruling on Sheriff Thomas Dart’s
motion to dismiss the complaint for failure to state a claim.  Although granted the opportunity to file
an opposing brief, see briefing schedule entered October 1, 2013, Plaintiff has not responded to the
motion.  For the reasons stated in this order, the uncontested motion is granted.

Standards on a Motion to Dismiss

It is well established that courts liberally construe pro se complaints.  Luevano v. Wal-Mart
Stores, Inc., 722 F.3d 1014, 1027 (7th Cir. 2013).  The courts hold pro se submissions to a less
stringent standard than formal pleadings drafted by lawyers.  Bridges v. Gilbert, 557 F.3d 541, 546
(7th Cir. 2009).  Rule 8(a)(2) of the Federal Rules of Civil Procedure requires only “a short and plain
statement of the claim showing that the pleader is entitled to relief,” in order to “‘give the defendant
fair notice of what the . . . claim is and the grounds upon which it rests.’”  Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)); Windy City
Metal Fabricators & Supply, Inc. v. CIT Tech. Fin. Servs., Inc., 536 F.3d 663, 667 (7th Cir. 2008). 
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When considering whether to dismiss a complaint for failure to state a claim upon which
relief can be granted, the Court assumes all factual allegations in the complaint to be true, viewing
all facts–as well as any inferences reasonably drawn therefrom–in the light most favorable to
Plaintiff.  Bell Atlantic Corp., 550 U.S. at 563 (citing Swierkiewicz v. Sorema N.A., 534 U.S. 506,
514 (2002)); Parish v. City of Elkhart, 614 F.3d 677, 679 (7th Cir. 2010).  A well-pleaded complaint
may proceed even if it appears “that actual proof of those facts is improbable, and that a recovery
is very remote and unlikely.”  Bell Atlantic Corp., 550 U.S. at 556. 

Nevertheless, the factual allegations in the complaint must be enough to raise a right to relief
above the speculative level.  Id. at 555.  While a complaint does not need detailed factual allegations,
a plaintiff’s obligation to provide the grounds of his entitlement to relief requires more than mere
labels and conclusions, and a formulaic recitation of the elements of a cause of action will not do. 
Bell Atlantic Corp., 550 U.S. at 555 (citations omitted).  The Court “need not accept as true legal
conclusions, or threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements.”  Brooks v. Ross, 578 F.3d 574, 581 (7th Cir. 2009).  “The complaint must
contain sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its
face.”  Bonte v. U.S. Bank, N.A., 624 F.3d 461, 463 (7th Cir. 2010) (citing Ashcroft v. Iqbal, 556
U.S. 662, 678 (2009)).  Furthermore, a plaintiff can plead himself or herself out of court by pleading
facts that undermine the allegations set forth in the complaint.  See, e.g., Whitlock v. Brown, 596
F.3d 406, 412 (7th Cir. 2010) (citations omitted) (“A judicial admission trumps evidence.  This is
the basis of the principle that a plaintiff can plead himself out of court”).  

Facts

Plaintiff alleges the following facts, assumed true for purposes of the motion to dismiss: 
Plaintiff is a pretrial detainee at the Cook County Jail.  Plaintiff is assigned to the jail’s Division 5,
a special unit that houses and provides jobs for inmates who are U.S. military veterans.  Inmates’
breakfasts typically consist of milk, cereal, and Kool-Aid.  Lunches are often no more than peanut
butter sandwiches, cookies, and Kool-Aid; the food is sometimes contaminated by bugs.  The water
is “filthy.”  The jail is infested with mice and cockroaches.  There are no mirrors for shaving, and
there is no outside recreation.1  

Analysis

Even accepting Plaintiff’s factual allegations as true, the Court finds that the complaint fails
to give Defendants sufficient notice of the claims against them.  Plaintiff must elaborate on his
claims; the facts alleged are inadequate to satisfy even basic pleading requirements.  

Certainly, incarcerated persons are entitled to confinement under humane conditions that
satisfy “basic human needs.”  Rice ex rel. Rice v. Correctional Medical Services, 675 F.3d 650, 664
(7th Cir. 2012) (citations omitted).  The jail must house Plaintiff under “humane conditions.”  Sain
v. Budz, No. 05 C 6394, 2006 WL 539351, *2 (N.D. Ill. Mar. 3, 2006) (Conlon, J.) (citing Farmer

1By Order of July 18, 2013, the Court summarily dismissed on preliminary review
Plaintiff’s additional claims relating to his work environment and salary.
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v. Brennan, 511 U.S. 825, 832 (1994)); see also Henderson v. Sheahan, 196 F.3d 839, 844 (7th Cir.
1999).  

There is no question that inmates have a constitutional right to an adequate diet.  See, e.g.,
Antonelli v. Sheahan, 81 F.3d 1422, 1432 (7th Cir. 1996).  “The State must provide an inmate with
a ‘healthy, habitable environment.’  This includes providing nutritionally adequate food that is
prepared and served under conditions which do not present an immediate danger to the health and
well being of the inmates who consume it.”  French v. Owens, 777 F.2d 1250, 1255 (7th Cir. 1985)
(citations omitted).  

However, the Constitution provides only that inmates receive adequate nutrition.  Food that
is monotonous, unpalatable, non-tasty, or not aesthetically pleasing does not violate an inmate’s civil
rights.  McGee v. Monahan, No. 06 C 3538, 2008 WL 3849917, *8 (N.D. Ill. Aug. 14, 2008) (Zagel,
J.) (citations omitted).  “The Constitution does not require prison officials to provide the equivalent
of hotel accommodations.”  United States v. Weathington, 507 F.3d 1068, 1073 (7th Cir. 2007)
(quoting Lunsford v. Bennett, 17 F.3d 1574, 1579 (7th Cir. 1994)).  

The occasional discovery of a contaminant is insufficient to establish a Fourteenth
Amendment violation.  See, e.g., Lieberman v. Budz, No. 00 C 5662, 2010 WL 369614, *7 (N.D.
Ill. Jan. 28, 2010) (Coar, J.), Barbosa v. McCann, No. 08 C 5012, 2009 WL 2913488, *3 (N.D. Ill.
Sep. 8, 2009) (Pallmeyer, J.); Knox v. Wainscott, No. 03 C 1429, 2003 WL 21148973, *8 (N.D. Ill.
May 14, 2003) (Manning, J.) (citations omitted).  “Even a dead mouse in an inmate’s meal is only
a minimal deprivation without a showing of injury.”  McRoy v. Sheahan, No. 03 C 4718, 2004 WL
1375527, *3 (N.D. Ill. Jun. 17, 2004) (Brown, Mag. J.) (citing Miles v. Konvalenka, 791 F. Supp.
212, 214 (1992) (Norgle, J.)).  In a large-scale food operation such as a jail dietary, “oversights such
as the presence of crusted food or cigarette ashes on dining room fixtures and utensils on occasion,
or even ‘foreign objects’ in the food can be expected.”  Hadley v. Dobucki, 1995 WL 364225, *3
(7th Cir. May 1, 1995) (unpublished); see also Franklin v. True, 76 F.3d 381, *2 (7th Cir. 1996)
(citations omitted) (one incident of food poisoning not enough to implicate the Civil Rights Act). 
Although it is most regrettable that Plaintiff has found insects in his food, he cannot recover
damages under 42 U.S.C. § 1983 for an occasional issue.  The complaint on file does not suggest
that meals served at the jail are nutritionally inadequate or present a substantial danger of harm.  

Plaintiff must likewise provide further details concerning his claim that the water is “filthy.” 
Just as correctional officials cannot withhold food, they cannot deprive inmates of drinkable water. 
See, e.g., Atkins v. City of Chicago, 631 F.3d 823, 830 (7th Cir. 2011) (collecting cases).  But
Plaintiff provides no facts from which one could infer that the jail’s water is unsafe to drink.  

Similarly, the complaint states that there are mice and cockroaches, but he offers no basis
for concluding that the degree of infestation is such as to create a constitutional claim.  Contrast
Antonelli v. Sheahan  81 F.3d 1422, 1431 (7th Cir. 1996) (allegation of sixteen months of infestation
and significant physical harm was actionable under 42 U.S.C. § 1983).  

With regard to the purported denial of outdoor recreation, “lack of exercise may rise to a
constitutional violation [only] in extreme and prolonged situations where movement is denied to the
point that the inmate’s health is threatened.”  Thomas v. Ramos, 130 F.3d 754, 764 (7th Cir. 1997)
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(citations omitted).  There is a significant difference between a lack of outdoor recreation and an
inability to exercise.  Even an inmate confined on lockdown retains the ability to improvise an
exercise regimen in his cell.  

Finally, the amended complaint must include dates.  In order to satisfy the notice pleading
requirements of Fed. R. Civ. P. 8(a)(2), a plaintiff must “some indication . . . of time and place.” 
Thompson v. Washington, 362 F.3d 969, 971 (7th Cir. 2004).  Courts have held that “[t]he length
of confinement cannot be ignored in deciding whether the confinement meets constitutional
standards.” Hutto v. Finney, 437 U.S. 678, 686-87 (1978) (“A filthy, overcrowded cell and a diet
of ‘grue’ might be tolerable for a few days and intolerably cruel for weeks or months”); see also
DeSpain v. Uphoff, 264 F.3d 965, 974 (10th Cir. 2001) (“While no single factor controls the
outcome of these cases, the length of exposure to the conditions is often of prime importance”). 
Plaintiff must provide a time frame for the conditions about which he complains.  

In short, while the Due Process Clause prohibits conditions that amount to “punishment” of
a pretrial detainee, Bell v. Wolfish, 441 U.S. 520,535 (1979); Lewis v. Downey, 581 F.3d 467, 473
(7th Cir. 2009), punishment in the constitutional sense requires something more than routine
discomfort.  Rhodes v. Chapman, 452 U.S. 337, 349 (1981); Granville v. Dart, No. 09 C 2070, 2011
WL 892751, *5 (N.D. Ill. Mar. 11, 2011) (Leinenweber, J.).  Punishment generally requires
allegations of extreme deprivations over an extended period of time.  Hudson v. McMillian, 503 U.S.
1, 8-9 (1992); Bell at 542; Henderson v. Sheahan, 196 F.3d 839, 845 (7th Cir. 1999); Johnson v.
Bryant, No. 11 C 5785, 2011 WL 5118415, *2 (N.D. Ill. Oct. 26, 2011) (Holderman, J.).  In the
absence of any such allegations, the complaint fails to state a cognizable claim.  Plaintiff has failed
to state facts indicating that his living conditions, either alone or in their totality, rise to the level of
constitutional concern. 

For the foregoing reasons, the Court dismisses the complaint on file without prejudice. 
Plaintiff is granted thirty days in which to submit an amended complaint on the Court’s required
form.  Plaintiff must write both the case number and the judge’s name on the amended complaint,
sign it, and return it to the Prisoner Correspondent.  As with every document filed with the Court,
Plaintiff must provide an extra copy for the judge.  Plaintiff is cautioned that an amended pleading
supersedes the original complaint and must stand complete on its own.  Therefore, all allegations
against all Defendants must be set forth in the amended complaint, without reference to the original
complaint.  Any exhibits Plaintiff wants the Court to consider in its threshold review of the amended
complaint must be attached, and the judge’s copy of the amended complaint must include complete
copies of any and all exhibits.  Plaintiff is advised to keep a copy for his files. 

The Clerk will provide Plaintiff with an amended civil rights complaint form and instructions
along with a copy of this order.  If Plaintiff fails to comply by January 3, 2014, the case will be
summarily dismissed in its entirety.

Dated: December 3, 2013 ENTERED

___________________________
AMY J. ST. EVE
United States District Court Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

Donald A. Smith (#2012-1212065), )
)

Plaintiff, ) Case No. 13 C 5034
)

v. )
) Judge Amy St. Eve

Tom Dart, et al., )
)

Defendants. )
)

ORDER

The Court grants in part and denies in part Plaintiff’s motion for clarification and
reconsideration [#23].  The Court explains its reasons for dismissing the original complaint below;
however, the motion is denied insofar as Plaintiff seeks reconsideration of the Court’s dismissal
order.  On the Court’s own motion, Plaintiff is granted an extension of time until January 21, 2014,
to submit an amended complaint.  The Court reminds Plaintiff that every document filed must
include a certificate of service showing that copies were mailed to all opposing counsel of record. 
The status conference previously scheduled for December 19, 2013, at 8:30 a.m. is vacated and re-
set to February 3, 2014 at 8:30 a.m.  Defendants' counsel is directed to make arrangements for
plaintiff Donald Smith available to appear via telephone for the February 3, 2014 status hearing and
should contact the courtroom deputy, 312/435-5879, by January 31, 2014  with the contact
information.  

STATEMENT

Plaintiff, an inmate in the custody of the Cook County Department of Corrections, has
brought this pro se civil rights action pursuant to 42 U.S.C. § 1983.  Plaintiff claims that Defendants,
correctional officials, have violated Plaintiff’s constitutional rights by subjecting him to inhumane
conditions of confinement.  

By Order of December 3, 2013, the Court granted Defendant Dart’s uncontested motion to
dismiss the complaint for failure to state a claim.  However, the Court granted Plaintiff the
opportunity to submit an amended complaint containing dates and rectifying other pleading
deficiencies.  

Plaintiff’s motion for clarification is granted.  The Court granted Defendant’s motion to
dismiss because the original complaint failed to state sufficient facts to state a plausible cause of
action under the Fourteenth Amendment.  As discussed more fully in the Court’s prior order,
punishment in the constitutional sense requires something more than routine discomfort.  Rhodes
v. Chapman, 452 U.S. 337, 349 (1981); Granville v. Dart, No. 09 C 2070, 2011 WL 892751, *5
(N.D. Ill. Mar. 11, 2011) (Leinenweber, J.).  Punishment generally requires allegations of egregious
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deprivations over an extended period of time.  Hudson v. McMillian, 503 U.S. 1, 8-9 (1992); Bell
at 542; Henderson v. Sheahan, 196 F.3d 839, 845 (7th Cir. 1999); Johnson v. Bryant, No. 11 C 5785,
2011 WL 5118415, *2 (N.D. Ill. Oct. 26, 2011) (Holderman, J.).  

If Plaintiff wishes to pursue his claims, he must state facts indicating that the food served at
the jail is nutritionally inadequate or presents a substantial danger of harm, that the jail’s water is
unsafe to drink, that pest infestation is so profound as to rise to the level of a constitutional violation,
and that the denial of exercise is extreme and prolonged.  Plaintiff must also provide relevant dates. 
The Court discussed the complaint without prejudice, meaning that Plaintiff has a second chance
to state facts to support a 1983 claim.

For the foregoing reasons, the Court grants Plaintiff’s motion for clarification; however, the
Court denies the motion to the extent that Plaintiff seeks reconsideration of the dismissal order.  On
the Court’s own motion, Plaintiff is granted an extension of time until January 21, 2014, to submit
an amended complaint.  The Court further advises Plaintiff that he should respond to any motions
he opposes rather than filing a motion for reconsideration after the Court rules.  Finally, the Court
reminds Plaintiff that every document filed must include a certificate of service showing that copies
were mailed to all opposing counsel of record.  In the future, the Court may strike without
considering any document filed that fails to comport with this basic filing rule.  

Dated: December 16, 2013 ENTERED

______________________________
AMY J. ST. EVE
United States District Court Judge
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  UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 5.1.1

Eastern Division

Donald A. Smith
Plaintiff,

v. Case No.: 1:13−cv−05034
Honorable Amy J. St. Eve

Tom Dart, et al.
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Tuesday, January 7, 2014:

            MINUTE entry before the Honorable Amy J. St. Eve: Plaintiff's amended motion
in support of original complaint [25] is denied. First, a party ordinarily gets "one shot" at
asking the district court to reconsider a ruling. Andrews v. E.I. Du Pont Nemours and
Company, 447 F.3d 510, 516 (7th Cir. 2006). By Order of December 16, 2013, the Court
denied Plaintiff's first motion for clarification and reconsideration. Second, if Plaintiff
opposes motions, then he should file a response within the time allotted rather than
waiting until the Court has ruled and then filing motions to reconsider.Motion [25] is
deniedMailed notice(kef, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

Donald A. Smith (#2012-1212065), )
)

Plaintiff, ) Case No. 13 C 5034
)

v. )
) Judge Amy St. Eve

Tom Dart, et al., )
)

Defendants. )
)

ORDER

By Order of December 3, 2013, the Court granted Defendant’s motion to dismiss but granted
Plaintiff the opportunity to submit an amended complaint curing pleading deficiencies.  The Court
warned Plaintiff that failure to amend would result in summary dismissal of this case in its entirety. 
Despite the admonition--and being granted an extension of time in which to do so--Plaintiff has
failed to submit an amended complaint as directed.  Accordingly, the case is terminated pursuant to
Fed. R. Civ. P. 41(b).  The status hearing previously scheduled for February 3, 2014, at 8:30 is
vacated.

Date:  January 27, 2014                                                                        
AMY J. ST. EVE
United States District Court 
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

Donald A. Smith (#2012-1212065), )
)

Plaintiff, ) Case No. 13 C 5034
)

v. )
) Judge Amy St. Eve

Tom Dart, et al., )
)

Defendants. )
)

ORDER

Plaintiff’s motion for leave to appeal in forma pauperis [#35] is denied.  The Court certifies
that the appeal is not taken in good faith and orders Plaintiff to pay the appellate fees of $505 within
fourteen days or the Court of Appeals may dismiss his appeal for want of prosecution.  The Clerk
is directed to send a copy of this order to the PLRA Attorney, U.S. Court of Appeals for the Seventh
Circuit.

STATEMENT

Plaintiff, an inmate in the custody of the Cook County Department of Corrections, has
brought this pro se civil rights action pursuant to 42 U.S.C. § 1983.  Plaintiff claims that Defendants,
correctional officials, have violated Plaintiff’s constitutional rights by subjecting him to inhumane
living conditions. 

By Order of July 18, 2013, the Court summarily dismissed on preliminary review Plaintiff’s
claims that he received inadequate wages and that his working conditions were unconstitutional. 
In September 2013, Defendant Dart filed a motion to dismiss the complaint’s remaining count for
failure to state a claim.  Although granted three months to respond to the motion, Plaintiff never filed
an opposing brief.  Consequently, on December 3, 2013, the Court granted Defendant’s uncontested
motion to dismiss.  However, the Court gave Plaintiff the opportunity to submit an amended
complaint curing pleading deficiencies.  

After the Court denied Plaintiff’s ensuing motions for reconsideration, he filed an
interlocutory notice of appeal without seeking leave of Court to do so.  The notice of appeal crossed
in docketing with the Court’s dismissal of this case in its entirety in view of Plaintiff’s failure to
submit an amended complaint, as directed.  See Order of January 27, 2014.  

The Court denies Plaintiff’s motion for leave to appeal in forma pauperis.  For the reasons
discussed in the Court’s Orders of December 3, 2013, December 16, 2013, and January 7, 2014, the
Court finds that this action does not raise a substantial issue meriting appellate review.  The Court
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accordingly certifies, pursuant to 28 U.S.C. § 1915(a)(3), that the appeal is not in good faith and that
no appeal should be taken.

Under the rules of the U.S. Court of Appeals for the Seventh Circuit, if the district court
certifies that an appeal is not taken in good faith, the appellant cannot prosecute the appeal in forma
pauperis but rather must pay the appellate fees in full for the appeal to go forward.  Consequently,
Plaintiff must pay the full $505 within fourteen days or the Court of Appeals may dismiss his appeal
for want of prosecution.  See Evans v. Illinois Dept. of Corrections, 150 F.3d 810, 812 (7th Cir.
1998).  If Plaintiff wishes to contest this Court’s finding that the appeal is not taken in good faith,
he must file a motion with the Court of Appeals seeking review of this Court’s certification within
thirty days of service of this order.  See Fed. R. App. P. 24(a)(5).  

In sum, Plaintiff’s motion for leave to appeal in forma pauperis is denied.  Plaintiff is
ordered to remit to the Clerk of the Court the $505 appellate fee within fourteen days of the date of
this order.  If Plaintiff fails to comply with this order, the Court of Appeals may dismiss his appeal. 
Plaintiff is responsible for ensuring payment of the filing fees as directed by this order, and should
ensure that the institution having custody of him transmits the necessary funds.  Nonpayment for any
reason other than destitution shall be construed as a voluntary relinquishment of the right to file
future suits in forma pauperis.  The obligation to ensure full payment of the filing fees imposed by
this order shall not be relieved by release or transfer to another prison.  Plaintiff is under a
continuing obligation to inform the Clerk of this Court in writing of any change of address within
seven days. 

Payment shall be sent to the Clerk, United States District Court, 219 S. Dearborn St.,
Chicago, Illinois 60604, attn: Cashier’s Desk, 20th Floor.  Payment should clearly identify Plaintiff’s
name, as well as the district Court and appellate Court case numbers assigned to this action.

The Clerk is directed to send a copy of this order to the PLRA Attorney, United States Court
of Appeals for the Seventh Circuit.  

Dated: February 14, 2014 ENTERED

______________________________
AMY J. ST. EVE
United States District Court Judge
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Appendix 46:  
How the District Court Construed the Filings Below 

Title of Pleading Substance of Pleading District Court’s Ruling 
Defendants’ “Motion 
to Dismiss Pursuant 
to Fed. R. Civ. Pro. 
12(b)(6)” (R.12.) 

Defendants argue the claims are 
factually insufficient because 
they are not specific enough to 
place Defendants on notice. 
(R.12.) 
 

The claims were legally 
insufficient given the high 
standards applied to conditions-
of-confinement claims. (R.21.) 

Smith’s October 7, 
2013 Letter “In 
Support of Original 
Complaint” (R.17.) 

Mr. Smith adds specific details 
regarding alleged pest 
infestation, substandard 
nutritional value of the food, 
toxicity of the water, and 
exposure to mold in cells. “I’ve 
been incarcerated here nearly 10 
months.” (R.17.) 
 

Did not address; treated 
Defendants’ motion as 
“uncontested.” (R.21.) 

Smith’s October 9, 
2013 “Additional 
Request to Intraduce 
Evidence” (R.18.) 

Mr. Smith describes the medical 
conditions he has developed as a 
result of the conditions of 
confinement alleged. (R.18.) 
 

No evidence may be submitted 
at this point in the process. 
(R.21.) 

Smith’s December 
11, 2013 “Motion 
Clarifing Preivously 
Cited Complaint 
about Conditions at 
Cook County Jail; 
Pluss 
Reconcideration of 
Portion of Same 
Dismissed Under 
the Eighth 
Amendment” (R.23.) 
 

Mr. Smith seeks to clarify his 
earlier complaint by setting forth 
specific dates and durations (he 
arrived in Division Five on 
12/12/12, his laundry job began 
1/15/13, and he stopped working 
that job on 11/18/13), and asks 
that the court reconsider his 
complaint in light of these 
additional facts. (R.23.) 

Grants in part and denies in part 
Plaintiff’s motion for clarification 
and reconsideration. The court 
clarifies that it granted the 
motion to dismiss because he had 
“failed to state sufficient facts to 
state a plausible cause of action” 
because “punishment in the 
constitutional sense requires 
something more than routine 
discomfort.” (R.24.) 

Smith’s December 
24, 2013 “Amended 
Motion in Support of 
Original Complaint” 
(R.25.) 

Incorporates all “previously 
mentioned violations of his 
constitutional rights” and adds 
detail, including the dates and 
duration of the alleged 
violations, and the extreme 
nature of the violations 
(especially with regard to the 
“toxic” drinking water and 
deplorable conditions of 
confinement). (R.25.) 
 

Denies “Plaintiff’s amended 
motion in support of original 
complaint” because a party 
ordinarily gets “one shot” at a 
motion to reconsider. (R26.) 
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UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 

DONALD A. SMITH, 

Plaintiff–Appellant, 

v. 

TOM DART, et al., 

Defendants–Appellees. 

Appeal from the United States 
District Court for the Northern 
District of Illinois, Eastern Division 

Case No. 1:13-cv-05034 

The Honorable Amy J. St. Eve 

_______________________________________________________________________ 

Circuit Rule 30(d) Statement 

I, the undersigned, counsel for the Plaintiff–Appellant, Donald A. Smith, 

hereby state that all of the materials required by Circuit Rules 30(a), 30(b), and 

30(d) are included in the Appendix to this brief. 

 

/s/ Sarah O’Rourke Schrup 
Attorney 
Bluhm Legal Clinic 
Northwestern University School of Law 
375 East Chicago Avenue 
Chicago, IL 60611 
Phone: (312) 503-0063 

Dated: November 25, 2014 
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Certificate of Service 

I, the undersigned, counsel for the Plaintiff-Appellant, Donald A. Smith, hereby 

certify that I electronically filed this brief and appendix with the clerk of the 

Seventh Circuit Court of Appeals on November 25, 2014, which will send the filing 

to counsel of record in the case.  

 
 
 
 

/s/ Sarah O’Rourke Schrup 
Attorney 
Bluhm Legal Clinic 
Northwestern University School of Law 
375 East Chicago Avenue 
Chicago, IL 60611 
Phone: (312) 503-0063 

Dated: November 25, 2014 

 

 


