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Introduction 
 

Education provides the foundation for our democracy, economy, and society, and yet our nation 

does not guarantee that students receive equal educational opportunities. In 1973, the United 

States Supreme Court determined that education was not a fundamental right under the U.S. 

Constitution in Rodriguez v. San Antonio Independent School District.1 This decision meant that 

the families challenging the disparities in funding between school districts within the state of 

Texas could not obtain a remedy in federal court. Established fifty years after Rodriguez, the 

Education Rights Institute (ERI) produces research and supports engagement that aims to ensure 

each and every student in our nation can enjoy a high-quality education that prepares them to be 

college and career ready and engaged civic participants.  

 

In many ways, this story begins with Demetrio Rodriguez, a Mexican American parent in the 

Edgewood Independent School District. He led the lawsuit against the state of Texas on behalf of 

Mexican American students residing in low-wealth districts, arguing that the state’s system of 

financing public education through heavy reliance on local property taxes resulted in significant 

funding disparities between school districts. Rodriguez contended that this funding system 

violated the Equal Protection Clause of the Fourteenth Amendment to the U.S. Constitution 

because it resulted in wealth discrimination against students in the low-wealth districts and 

denied them their fundamental right to education.2  

 

The Supreme Court, in a 5-4 decision, ruled against Rodriguez and the families who brought the 

suit, holding that wealth was not a suspect classification that required the most demanding level 

of constitutional scrutiny.3 The Court further decided that the Equal Protection Clause did not 

provide a fundamental right to education.4 This decision continues to have profound impacts on 

access to a high-quality education throughout our nation because it essentially bars students and 

their families from challenging substantial and harmful disparities in school funding or other 

educational resources in federal court. In short, the Rodriguez decision told the students and their 

families, “Our Constitution cannot help 

you.”5  

 

The Supreme Court gave several reasons for 

its decision. It rejected the claim of wealth 

discrimination because the school funding 

system did not result in a complete denial of 

education, and the families had not 

demonstrated that the system disadvantaged a clearly defined group of low-income individuals.6 

Additionally, the Court refused to recognize education as a fundamental right because education 

was not explicitly or implicitly included in the Constitution. The Court did not want to disrupt 

the balance between national, state, and local governance of education, nor did it want to 

substitute its judgment for those of experts or state and local officials. The Court determined that 

the most lenient form of constitutional review was appropriate given the absence of a 

fundamental right. The Court found this standard to be met and thus upheld the Texas school 

funding system.7  

 

In short, the Rodriguez decision 

told the students and their families, 

“Our Constitution cannot help you.” 
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Despite not requiring the funding system to change, the Supreme Court did acknowledge that our 

nation may have depended too much and for too long on property taxes to fund schools. It further 

admitted the need for both greater equality and higher-quality educational opportunities. 

Nevertheless, the Court decided that only individual states and their elected officials should 

address these concerns.8 

 

Five decades following the landmark 

Rodriguez decision, harmful disparities in 

access to high-quality education among 

students persist along lines of class, race, 

neighborhood, and tribe. As Na’ilah Suad 

Nasir, President of the Spencer Foundation, 

stated at the October 16, 2023, launch of 

ERI, “We never truly address the kinds of 

resource distributions that true equity would 

require, and [we] certainly have not 

considered what true redress or repair looks 

like for long-standing historical and 

economic harms.”9 School funding continues 

to be heavily reliant on local property taxes, which means that many schools in rural and urban 

low-income areas often have fewer resources compared to schools in wealthier neighborhoods.10 

When there is less money to spend on high-quality teachers and school resources, students have 

fewer high-quality opportunities to learn, which greatly contributes to poorer outcomes in school 

and life.  

 

This primer will define essential terms in education, explain why it is critical to focus on gaps in 

opportunity rather than gaps in achievement, and explain how these opportunity gaps have 

harmed students. The following sections also introduce some of the important components and 

aims of a high-quality education that ERI will explore in greater depth in forthcoming reports 

and highlight one of the promising pathways to help close these gaps.  

 

Definitions 
 

Though the United States is among the wealthiest countries in the world, persistent and impactful 

gaps in the quality of K–12 educational opportunities hinder access to a high-quality education 

for many students. These disparities in educational opportunities are obstacles to our nation’s 

ability to establish a thriving democracy, a strong economy, and a just society.11 Below we 

define three essential terms that we employ in this and forthcoming reports: achievement gaps, 

opportunity gaps, and high-quality education. 

 

Achievement Gaps  
 

The National Center for Education Statistics defines the educational achievement gap as 

occurring “when one group of students . . . outperforms another group and the difference in 

average scores for the two groups is statistically significant.”12 Academic achievement gaps have 

traditionally leaned heavily on the analysis of test score data to discern trends and disparities 

“We never truly address the kinds 

of resource distributions that true 

equity would require, and [we] 

certainly have not considered what 

true redress or repair looks like for 

long-standing historical and 

economic harms.”  

– Na’ilah Suad Nasir 
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among various student groups. Achievement gaps have been identified between socioeconomic 

classes, the demographic density of communities, and the racial background of students. For 

example, one of the strongest predictors of educational success—as measured by test scores, 

high school graduation, or college attendance and completion—is a student’s socioeconomic 

background.13 Between the 1970s and the 2000s, gaps in achievement grew as the gaps in social 

class grew, particularly between students from families in the top income brackets when 

compared to other students.14 Students with intersectional identities who, for example, were both 

students of color and experienced poverty, faced additional challenges that hindered their 

academic performance.15 

 

Historically, the “gap” in academic performance has compared White and non-White students 

using such metrics as standardized test scores, graduation rates, and college admissions. Since 

the 1960s, the National Assessment of Educational Progress (NAEP) has consistently shown that 

African American, Hispanic/Latinx, and Indigenous students do not score as highly on national 

tests in math and reading compared to their White and Asian peers.16 Analysis of U.S. 

achievement data collected from 2009 to 2019 suggested that key factors influencing these 

disparities were district-level racial and economic segregation and unequal access to certified 

teachers.17 These findings are consistent across other studies investigating achievement.18  

 

The enduring nature of academic achievement gaps across an array of demographic factors, 

including socioeconomic background, geography, and race, has led many educators, scholars, 

and reformers to recognize that the focus on test scores in education law, policy, and 

accountability has unnecessarily and impactfully narrowed our lens in education for too long. As 

a result, the more recent focus has shifted to recognizing how gaps in opportunity drive these 

disparities in academic outcomes.19  

 

Opportunity Gaps 
 

Opportunity gaps recognize that academic disparities persist due to differences in societal, 

school, and community factors that generate significant inequalities in educational outcomes.20 

These factors include differential educational resources, support, and activities among students, 

including advanced coursework, experienced 

teachers, extracurricular activities, and other 

components that directly impact the quality 

of education a student receives. Therefore, 

recognizing the opportunity gaps in 

education helps ensure that governmental, 

societal, school, and community systems 

share in the responsibility of providing each 

and every student the opportunity for 

success.21  

 

Both in- and out-of-school opportunities 

contribute to the academic success of students. In-school factors that have been shown to 

correlate with student achievement include: the quality of teachers, rigor of curriculum, student 

engagement in academic activities, and establishment of a school culture that fosters high 

Recognizing the opportunity gaps 

in education helps ensure that 

governmental, societal, school, and 

community systems share in the 

responsibility of providing each and 

every student the opportunity for 

success. 
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expectations.22 Out-of-school factors that may influence student achievement include: food 

security, housing, healthcare, poverty, and/or access to basic necessities.23 These social, 

economic, political, and cultural factors make up what sociologist Prudence Carter calls the root 

“ecology of opportunity” that needs to be addressed to resolve symptoms like gaps in test scores, 

high school graduation rates, and college attendance.24 Furthermore, informal and formal 

opportunities in early childhood provide critical building blocks for student success, and their 

absence can hinder a child’s learning readiness.25  

 

While studies indicate that holistic support of students is important for their academic success 

and overall well-being, it is difficult to determine the exact relationship between all possible 

external factors and academic outcomes.26 Considering the breadth and complexity of out-of-

school factors that may influence academic outcomes, the examination of opportunity gaps here 

will primarily focus on factors within the realm of the education system.  

 

High-Quality Education 
 

A high-quality education encompasses a rigorous and comprehensive educational approach. 

This includes equitable access to quality resources, well-qualified teachers, a rigorous and 

inclusive curriculum, and an environment conducive to learning.27 This definition transcends 

academic outcomes and acknowledges the critical importance of student-centered educational 

experiences that prepare students to be college and career ready and twenty-first-century global 

civic participants.28 College and career readiness for high school graduates is defined as the 

ability to succeed in a job or the first year of higher education without requiring remedial 

assistance.29 We define engaged civic participants as those who are “willing, able and 

equipped” to be critical consumers of knowledge and active contributors to political processes 

and within their communities.30  

 

A high-quality education includes both the delivery of academic knowledge and the honing of 

skills that fuel a fulfilling and productive life. Researchers and policymakers acknowledge that 

essential school and life skills include social and emotional skills like critical thinking, creativity, 

problem-solving, persistence, and self-control.31 However, not all students in our nation can 

readily access a high-quality education within their local neighborhood schools.32 Many students 

of color, students from low-income households, and students in many rural and urban 

communities encounter disproportionate difficulty accessing high-quality schools and teachers 

compared to their peers.33 The disparities in access to a high-quality education among students in 

our nation stem from a myriad of complex underlying reasons that will be discussed in more 

detail through subsequent reports by ERI.  
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Why Focus on Gaps in Opportunity? 
 

The framework of the achievement gap, centered predominantly on test score outcomes, is 

flawed due to its heavy reliance on a singular metric to gauge academic success. Though test 

scores offer a snapshot of student performance, they are frequently employed as the exclusive 

and definitive factor in forming generalizations about academic achievement and in crafting 

policy. It is crucial to acknowledge the limitations of test score metrics, given their narrow scope 

and the absence of metrics for twenty-first-century skills. Moreover, using test scores as the sole 

basis for comparing students is unreliable, as it disregards the multifaceted factors influencing 

test outcomes. 

 

The National Assessment of Educational Progress (NAEP), the longest-standing nationally 

representative assessment mandated by Congress, tests students for their knowledge and skills in 

subjects like math, reading, and science.34 These standardized exams provide a single 

measurement of students’ performance at a particular moment and cannot capture students’ 

overall capabilities or their potential for growth. Further, to monitor student achievement over 

time through comparison of test scores from year-to-year, the NAEP has remained largely 

unchanged since 2009.35 This means that any curricular changes that have occurred in the past 

decade are not likely to be reflected on this national exam.36 A recent analysis of many large, 

urban districts found that the emphasis of what was taught in the classroom in math, which 

focused on college and career readiness, differed from what was tested by NAEP, making the 

urban scores look artificially low.37 Though testing data can provide a useful overview of some 

components of academic outcomes, this is one example of how exams may be limited in their 

design. Users of test score data will benefit from being mindful of potential discrepancies 

between tested content and actual classroom learning.  

 

Additionally, certain skills are not only unaccounted for in standardized exams but may also 

prove challenging to assess through a testing framework. The skills students need for 

participation in a global society, often referred to as twenty-first-century skills, include social 

and emotional skills, collaboration, appreciation for diversity, effective communication, 

leadership, motivation, persistence, creativity, and ethics.38 These skills, however, are not 

commonly evaluated by standardized tests, nor are the tests designed to measure these nuanced 

factors. To better understand whether students in our nation are equipped with the skills 

necessary to engage in a modern and interconnected world, more creative means to gauge these 

interpersonal and intrapersonal competencies are necessary.  

 

Not only are test-score-based generalizations about academic achievement limited, they also 

inadequately capture the disparities between students. Indeed, educational disparities in 

outcomes are most accurately understood through the lens of opportunity gaps. Sean Reardon 

explains:  

 

We think of those test scores as a measure of opportunity. There’s no reason that 

the children born in one place have different innate capacities than the children 

born in another place on average. So, the only reason . . . is because they’ve had 

different opportunities to develop the kinds of skills and capacities that are 

measured by our standardized tests.39 
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As some test makers have acknowledged: opportunity gaps are among the key root causes of 

gaps in test scores.40 Carl Brigham, the creator of the Scholastic Aptitude Test (SAT) originally 

aimed to use the test as evidence of his perceived superiority of the White race.41 Brigham later 

disavowed his own theories and considered it a misconception to believe tests, including the 

Intelligence Quotient (IQ) test, measured innate intelligence, explaining that “test scores very 

definitely are a composite including schooling, family background, familiarity with English and 

everything else, relevant and irrelevant.”42 Newer research substantiates the claim that particular 

student factors that coincide with gaps in opportunity, such as family income, continue to need to 

be addressed. In sharing with the public a new tool that tracks students’ contextual factors, such 

as socioeconomic status and post-secondary guidance, NAEP researchers acknowledged the 

impact that gaps in opportunity have on test scores. For example, they explained that when test 

scores account for the influence of these factors, the difference in scores between White and 

Hispanic/Latinx students decreased from twenty-one points to four points.43 This highlights the 

importance of addressing gaps in opportunities grounded in the context of students’ learning 

environments in addition to making curricular changes that support learning outcomes. 

 

Focusing on the opportunity gap recognizes the harmful impact of enduring disparities that 

hinder students from accessing a high-quality education. This approach can support the 

restructuring and strengthening of our nation’s education system by eliminating the attribution of 

underachievement on standardized tests solely to students and their families. An emphasis on 

opportunity gaps shifts the duty for ensuring a high-quality opportunity to learn to a collective 

responsibility of our nation, including its federal, state, and local governments, and all its 

residents in collaboration with students and their families.44 

 

Gaps in Funding, Opportunity, and Outcomes 
 

Opportunity gaps significantly affect the educational outcomes of students. A notable example of 

the impact of gaps in opportunity on students is the inequitable funding structure in schools, 

similar to those challenged in the Rodriguez case. While sufficient funding for a high-quality 

education is a necessary foundation for effective schools, most state funding systems fail to 

deliver adequate or equitable funding. This greatly contributes to disproportionately negative 

academic outcomes for students who have fewer and lower quality opportunities in schools due 

to lack of funding. A study by the Education Trust found that from 2018 through 2020, across 

our nation, students who attended schools with higher poverty received about $800 less per 

student despite strong evidence that schools with more students from low socioeconomic 

backgrounds need more funding to combat additional challenges that can hinder their academic 

success. While this amount may seem small, the study explains that $800 per student would 

provide sufficient funding for a school with 500 students to invest in evidence-based practices 

such as high-dosage tutoring that helps close persistent gaps, hire at least three more teachers, or 

purchase a computer for each student.45 Funding also varies geographically. While many states 

typically allocate more funds to rural schools due to their higher operational costs stemming 

from transportation and associated expenses and lower income from property taxes, fourteen 

states provided less funding to rural districts during the 2020–2021 school year.46 Most notably, 

the amount spent on instruction per rural pupil is $500 below the national average.47  
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Additionally, racial disparities exist in the 

allocation of school funds. A 2019 report by 

EdBuild found that school districts primarily 

serving White students received $23 billion 

more in funding compared to districts serving 

predominantly non-White students, despite 

having a similar number of students. The 

average funding divide between White (75% 

or more white students) and non-White (75% 

or more non-White) districts is $2,200, with White school districts receiving close to $14,000 per 

student and non-White districts receiving $11,682.48 These gaps in funding along class, 

geographic, and racial lines greatly contribute to adverse academic outcomes for students and 

limit our nation from providing a high-quality education to all students. 

 

The implications of the funding opportunity gaps are numerous. One study revealed that students 

who had exposure to roughly 10% more spending annually ($1,000) from fourth to seventh grade 

experienced a 7% rise in college enrollment and an 11% rise in degree attainment.49 A study 

published by the National Bureau of Economic Research found that increasing spending for each 

student every year throughout their twelve years of public school by 10% results in increased 

likelihood of high school graduation, an increase in adult wages, and a drop in the chance of 

being in poverty as an adult for students from low-income families.50 Another study found that 

increasing per-pupil spending by about $990–$1,800 led to a 5- to 8-percentage-point increase in 

the graduation rate from 1990 to 2010.51 The implications of educational resources provided by 

funding ripple into students’ opportunities and outcomes post-graduation, influencing their 

college enrollment, degree completion, adult wages, and poverty rates. The far-reaching 

implications of inadequate funding, as demonstrated by various studies, underscore the critical 

role that financial resources play in providing students a high-quality education, which ERI will 

examine in greater detail in a report later in 2024. 

  

Students who had exposure to 

roughly 10% more spending 

annually ($1,000) experienced a 

7% rise in college enrollment and 

an 11% rise in degree attainment. 
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Meaningfully Addressing Opportunity Gaps 
 

A high-quality education ensures that each and every student has equitable opportunities for 

academic success. Although out-of-school factors, such as food security, housing, healthcare, 

and poverty, may be beyond the immediate control or influence of education leaders, there are 

considerable in-school opportunity gaps that can be targeted to achieve a high-quality education 

for all students. Leading education expert Linda Darling-Hammond shares that the largest gaps 

in educational opportunity include access to qualified teachers, access to high-level curriculum, 

access to sufficient school resources, enough social support for student health and well-being, 

and learning environments that support twenty-first-century skills.52 Closing these educational 

opportunity gaps will require a sustained effort by policymakers and education leaders 

throughout schools, districts, and states. Subsequent reports by ERI will examine these 

opportunity gaps in more detail.   

 

Research suggests that supporting more systemic inputs, such as highly qualified and motivated 

teachers, strong school leadership, and a cohesive plan for improved learning outcomes, can 

better facilitate student success.53 Thus, it is important to address gaps in educational 

opportunities by prioritizing systemic reforms that foster sustained positive student outcomes, 

rather than opting for short-term interventions that yield temporary and limited results.  

 

In New Jersey, a series of significant school funding decisions led to notable increases in 

opportunities for students through a change in the funding system. A collection of lawsuits 

known as Abbott v. Burke challenged the state’s school funding system, arguing that it resulted in 

inadequate and unequal funding for schools in low-income areas.54 The Supreme Court of New 

Jersey mandated reforms to address disparities in education funding and ensured a more 

equitable distribution of resources among schools by emphasizing a constitutional obligation to 

provide a “thorough and efficient” education for all students in the state.55 As a result, the state 

implemented the School Funding Reform Act in 2008, directing more funding to districts with 

higher levels of need, particularly those serving students in economically disadvantaged 

communities. Other key rulings addressed the establishment of high-quality preschool programs 

in some disadvantaged school districts, resources to ensure that students in economically 

disadvantaged districts had access to the same quality of education as wealthier districts, and the 

active role of the court in overseeing the state’s compliance with the rulings.56 

 

Other states and school districts are also actively working to address these educational 

opportunity gaps. For instance, some districts in California have had notable success in their 

approach to dismantling opportunity gaps, and their experiences are being studied to learn from 

their process. The schools in these districts focus on success for each student through equity 

initiatives, engaged leadership, effective teachers, and collaborative models of deep learning, 

with assessments and curricula that support that vision.57 For example, one district that has made 

a large-scale effort to promote deeper learning shifted to instruction that promotes more 

conceptual understanding of core content and increased application of collaborative skills, both 

among students and teachers. An investment in professional development and an expansion of 

the curriculum available to students were both necessary to see positive changes in student 

outcomes in the district.58   
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Sustained federal, state, and local efforts to remedy opportunity gaps require defining the 

student, community, and societal goals for a high-quality education. Based on broad support 

among education leaders and scholars as well as within education law and policy, ERI focuses on 

two key components of a high-quality education: (1) preparing students to be college and career 

ready and (2) empowering students to be engaged civic participants.59 
 

Aims of a High-Quality Education 
 

When a high-quality education equips students to be college and career ready and productive 

members of society, students graduate ready to contribute to a strong democracy and economy. 

Participation in schools serves as a model for engagement in society.60 Therefore, a high-quality 

education must promote agency and autonomy, which enable students to strengthen their skills 

by authentically participating in a community with others.61 When graduates become 

economically productive civic participants, this benefits not only the individuals themselves but 

also their broader communities and the country. In the following sections, college and career 

readiness and civic engagement will be discussed in more detail, including gaps in opportunities 

in these areas and the implications of those gaps. 

 

College and Career Readiness 
 

Although preparing students for their next 

phase of life is one of the stated purposes of 

our education system, college and career 

readiness is not always a top requirement for 

graduation. For students to be college and 

career ready, students must be able to 

successfully begin higher education or a job 

without requiring remedial assistance.62 

David Conley, a scholar with over two 

decades of expertise in college and career 

readiness, asserts that achieving readiness 

involves not just acquiring content knowledge, but also mastering the skills of learning, problem-

solving, and applying knowledge to new settings.63 

In higher education and in the workforce, concern is growing about the discrepancy between the 

expectations of professors and supervisors and the skills students exhibit. Illustratively, although 

math is one of the core subjects of focus in our public schools, research indicates that students 

are struggling with the most foundational skills needed for success in college-level math.64 

Beyond content knowledge, a more notable disparity exists in often overlooked soft skills like 

critical thinking and communication, which are crucial for problem-solving and highly valued by 

employers.65  

Gaps in opportunity increase the likelihood that some students will fall short of expectations for 

success over others. For example, students whose families were financially in the top 20% in our 

nation were seven times more likely than students in the bottom 20% to have a score on the SAT 

One way to be college and career 

ready is for students to learn 

alongside other students who have 

a variety of experiences different 

from their own, which has been 

shown to benefit students from all 

backgrounds. 
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that would allow them access to a top-ranked institution.66 Further, even with similar test scores, 

students from higher-income families were more likely to gain admission.67  

Once in college, many students struggle to take college-level classes without additional support. 

In the 2019–2020 school year, more than one out of every seven students needed remedial 

courses in their first year of college, with even higher percentages among certain racial groups 

and those attending community college.68 This indicates that many students are not receiving the 

preparation needed for college readiness. In analyzing data from rural school districts, the 

connection between educational outcomes (i.e., test scores) and college and career readiness (i.e., 

taking upper-level courses, graduation rates, and students taking the SAT) is “not particularly 

strong.”69 These incongruencies point to a need for measures that can accurately account for 

college and career readiness. Due to the lack of valid measures, students of marginalized 

backgrounds along lines of class, race, neighborhood, and tribe may face even greater gaps in 

opportunities for college and career readiness than are able to be widely documented. 

 

Gaps in the educational opportunities that students need to be college and career ready harm both 

individuals directly impacted and our communities and nation as a whole. Leading education law 

scholar Derek Black states:  

 

Racial and socioeconomic school segregation is dragging down public education 

and society as a whole. Separate and unequal public education perpetuates a 

system of winners and losers, incentivizing parents who can simply protect their 

own interests. . . . In the end, public education settles for a few islands of 

opportunity rather than the common good of all. Yet the so-called winners come 

up short in important ways, too. They think the islands are offering the maximum 

chances for success when, in fact, those homogeneous islands are denying 

students the diverse learning environments that improve critical thinking, civic 

values, social cohesion, and the skills most valued in higher education and 

employment.70 

 

Addressing gaps in opportunity is crucial not only for low-income communities, communities of 

color, and particular neighborhoods but also for the strength of our country. The skills necessary 

to be successful in post-secondary institutions, careers, and beyond are not well developed in 

isolation. One way to be college and career ready is for students to learn alongside other students 

who have a variety of experiences different from their own, which has been shown to benefit 

students from all backgrounds.71   

 

Civic Engagement 
 

To maintain a robust democracy, residents of our country need literacy skills and civic 

knowledge to engage in their communities, states, and our nation. Our Common Purpose: 

Reinventing American Democracy for the 21st Century, a report issued by the American 

Academy of Arts and Sciences, noted, “A constitutional democracy requires its citizens not just 

to be committed to its success and to one another, but also to develop the knowledge, skills, and 

habits that allow them to participate fully in the democratic process.”72 The full scope of civic 

participation in the twenty-first century includes engagement with the democratic process, active 
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community participation, and attention to our interconnected global society.73 This requires 

students to be able to critically consume knowledge and determine how to communicate what 

they have learned with others who hold diverse perspectives.74 Schools are a central avenue to 

foster this commitment, and opportunity gaps undermine our nation’s civic education aims for all 

residents of our land.75 Inequitable access to a high-quality education means that the required 

preparation for civic participation is largely absent for some students.76 

 

Many students are not graduating with the civic skills they need despite the importance of civic 

education in schools. As a publication by the U.S. Department of Education noted: 

 

[U]nfortunately, civic learning and democratic engagement are add-ons rather 

than essential parts of the core academic mission in too many schools and on too 

many college campuses today. Many elementary and secondary schools are 

pushing civics and service-learning to the sidelines, mistakenly treating education 

for citizenship as a distraction from preparing students for college-level 

mathematics, English, and other core subjects.77  

 

A growing number of district leaders affirm that preparing students to be “engaged citizens” is a 

challenge in school districts, with seventy-four percent indicating this was a challenging area in 

2018.78  

 

As a public institution founded to foster civic education and support an informed democracy, 

public schools hold a substantial responsibility to prioritize civic participation as a significant 

educational outcome.79 An international study including over 90,000 students in nearly thirty 

countries found that schools achieve the most favorable outcomes in fostering civic participation 

with a comprehensive approach.80 This approach requires instructors to actively teach civic skills 

and content, cultivate a classroom environment safe for discussions, highlight the significance of 

the electoral process, and support a school culture of participation. In Chicago, a study of over 

4,000 students found that civic instruction that engaged students in this way influenced 

commitments to civic participation.81 

 

Civic participation includes making the voices and needs of students known to policymakers and 

the broader public. Researchers note, “[w]hen youth are given opportunities to use their skills to 

redress social problems, they can experience themselves as having agency and as being 

responsible for society’s well-being.”82 Conversations with respected adults are important for 

fostering this identity both for students individually and as a group.83 Additionally, to foster safe 

climates for civic engagement, teachers must encourage diverse expression in the classroom, 

allowing students to develop, express, and communicate their political and ideological thoughts 

with others who agree and disagree with them.84 

 

Inequitable opportunities to learn these civic skills exist in our nation today. High school 

students who were not planning to enroll in post-secondary education reported “significantly 

fewer opportunities to develop civic and political capacities and commitments” than students 

who were planning to pursue higher education.85 In his book Flunking Democracy, Michael 

Rebell notes: 

 



Education Rights Institute / A PRIMER ON OPPORTUNITY AND ACHIEVEMENT GAPS 

   

 

14  

The ability of the schools to carry out their historical role of civic preparation has 

been further undermined by the disparities in opportunities for effective civic 

preparation that are available in many schools; this opportunity gap has resulted in 

a large “civic empowerment gap” for many students in poverty and students of 

color.86 

 

However, students of color and students from poor families are not the only students who suffer. 

Using data following the 2016 election, the Center for Information and Research on Civic 

Learning and Engagement estimated that sixty percent of rural youth live in civic deserts, 

defined as those places with little to no opportunities to learn about civic engagement and help 

foster civic skills.87 Additional research supports that suburban schools are more likely to offer 

robust civic education than urban or rural schools.88 In turn, rural students may be both less 

likely to feel responsible for political engagement and less likely to feel they can make a 

difference through their civic participation.89  

 

Gaps in access to a comprehensive approach to civic education have impacts on important 

indicators of civic participation. For example, there were large racial and geographical gaps in 

voter turnout in the 2016 election, including in areas throughout Appalachia labeled as voter 

deserts.90 Additionally, students who graduate from high school and go on to at least some 

college tend to be more likely to volunteer than their peers who do not pursue higher education, 

with increasing disparities in volunteer rates by educational attainment level in recent years.91 

Lastly, there are connections between income and civic participation, with families with higher 

incomes being more likely to engage in community work, contact elected officials, and sit on a 

board.92  

 

Due to the importance of civic engagement for a strong democracy, the report Our Common 

Purpose suggests that federal leaders invest both in civic educators and civic education for 

students of all ages across our country.93 They also advocate for a federal award program to 

recognize civic-learning achievements and emphasize that civic learning should be a lifelong 

commitment with all members of a diverse community. They too affirm the comprehensive 

approach to civic education, stating: 

 

The American citizen today must be prepared to acknowledge our nation’s 

mistakes, to recognize that we have grappled over time to improve our imperfect 

union, to find pride in those struggles, and to recognize that at our best, everyone 

is included. We suggest that citizens today must be able to deal with ongoing 

debate and argument, be able to engage in that debate, find compromise, and from 

it all find their own love of country.94 

 

Given the persistence of harmful disparities in opportunities to receive a civic education as well 

as an education that prepares students to be college and career ready, it is important to 

understand both the current legal obstacles and opportunities for a high-quality education. 
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Assessing the Role of Law and Policy 
 

Law and policy provide the ecosystem that creates and tolerates educational opportunity gaps. As 

former dean and 300th Anniversary University Professor of Harvard Law School, Martha Minow, 

stated at ERI’s launch, “This nation has never lived up to the promise of equal opportunity. And 

yet it is fundamental to the constitutional vision and indeed the ethical vision of the United 

States.”95 It may be tempting to view the enduring opportunity and achievement gaps that 

characterize our nation’s education system as 

unavoidable and insurmountable. Yet they 

are neither. Our laws, policies, and practices 

have created a system of winners and losers 

in education that has been tolerated for more 

than two centuries with class, geography, and 

race serving as key predictors of who is on 

the winning or losing side of the equation. 

Our democracy, society, and economy lose 

when we fail to provide each and every 

student with a high-quality education.  

 

State, local, and federal laws, policies, and practices determine the distribution of educational 

opportunities. Our nation’s approach to education federalism embraces states as the leaders for 

education with school districts operating as subsidiaries of state law. The federal government 

historically and currently has played a fairly limited role in education when compared to the 

states’ roles.96 This means that states bear the lion’s share of responsibility for the disparities in 

educational opportunities that result in high-quality or excellent schools for some and mediocre 

or worse schools for others. States also are in control of the fact that the distribution in quality 

often reflects socioeconomic, geographic, and racial divides.97 Our federal government also must 

share the blame for our current system of education in that it does not demand a more just and 

beneficial distribution of educational opportunities, although it distributes, and establishes the 

conditions for, billions of dollars in federal aid.98 

 

Fortunately, our state, local, and federal laws, policies, and practices can be reformed to guide us 

to a time when each and every student enjoys access to a high-quality education that prepares 

them to be college and career ready and engaged civic participants. While scholars and 

practitioners debate the best path forward, one of the most comprehensive ways to attain these 

essential aims is to recognize a federal right to a high-quality education. Therefore, the next 

section begins to consider what such a right would and would not provide.99 

 

Paths Toward Equal Educational Opportunity 
 

Our nation could take a variety of pathways to achieve its goal of equal educational opportunity. 

No one pathway is likely to fully achieve this goal. One promising route is a federal right to a 

high-quality education. It has the potential to put our nation on the path to remedying harmful 

disparities in educational opportunities. Such a right would establish a way for federal leadership 

to insist that states implement plans to transition from our current subpar and unequal education 

“This nation has never lived up to 

the promise of equal opportunity. 

And yet it is fundamental to the 

constitutional vision and indeed the 

ethical vision of the United States.” 

– Martha Minow 
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system to a more excellent and equitable one, while simultaneously providing federal support to 

enhance the capacity of states to effectively undertake such a transition.100 Recognizing a federal 

right to education should be considered among the potential reforms that advance equal 

educational opportunity because “the privileged place that rights enjoy in US law and society and 

their conveyance of political and moral urgency given their potential to trump majority interests 

offers an important but imperfect vehicle” to aid in strengthening our education system.101 

 

Several pathways exist for recognizing a federal right to a high-quality education. Such a right 

could be enacted by Congress through its authority under the Spending Clause, which empowers 

Congress to enact legislation to advance the “general welfare.”102 The U.S. Supreme Court also 

could imply a right to education under the Constitution and could even rely on reasons grounded 

in an originalist approach to the Constitution that looks to the constitutional framers as the 

primary source for understanding our Constitution. However, it is important to acknowledge that 

few would contend that our current Court would do so. A constitutional amendment could be 

adopted that protects a right to education, although this is undoubtedly the most uphill battle for 

achieving such a right.103  

 

While scholars debate the best pathway, what is more important for now is increasing public 

understanding of the idea that “[r]ecognition of a federal right to education, whether that comes 

through legislation, judicial decree, [or] ratification, is fundamentally a moral statement about 

who we are as a people and about ultimately what we value,” as Professor Joshua Weishart 

explained at the launch of ERI.104 

 

For the time being, at least, the 1973 Rodriguez decision closed the courthouse door to a federal 

right to education. Many today believe that this decision was correct for a variety of reasons, but 

particularly because education is not mentioned in our Constitution. Yet, it is critical to increase 

our public understanding of the fact that those who drafted the Fourteenth Amendment to our 

Constitution originally “included a commitment to guarantee education as a core aspect of state 

citizenship.”105  

 

The Fourteenth Amendment guarantees federal and state citizenship to individuals who are born 

or naturalized in our nation.106 Derek Black has written extensively on the history of the passage 

of the Fourteenth Amendment, and his scholarship confirms that substantive rights are included 

in the right to citizenship protected by the Fourteenth Amendment. These substantive rights are 

not only those in the amendment, such as due process, equal protection, and privileges and 

immunities. The right of full citizenship also 

guarantees education and voting. Indeed, it 

was voting rather than education that 

generated substantial controversy, and this 

led to the passage of the Fifteenth 

Amendment. 107   

 

Once the Fifteenth Amendment was passed, 

state constitutional guarantees of education 

had become a consistent element of state 

constitutions and thus a separate federal 

“Recognition of a federal right to 

education, whether that comes 

through legislation, judicial decree, 

[or] ratification, is fundamentally a 

moral statement about who we are 

as a people and about ultimately 

what we value.” 

– Joshua Weishart 
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guarantee of education was seen as unnecessary. As states sought readmission to the Union 

following the Civil War, Congress included guaranteeing education as one of the initially 

implicit and then explicitly required conditions, which ensured that education would remain 

guaranteed in state law. Furthermore, “education was a condition [of readmission] because 

education was central to a republican form of government.”108 Article IV of the Constitution 

states that “the United States shall guarantee to every State in this Union a Republican Form of 

Government.”109 This history reveals that the Constitution’s omission of education does not 

mean that the framers of the Reconstruction Amendments did not intend for our Constitution to 

guarantee education, as many contend. Nor is the omission of education from our Constitution 

evidence that the federal government belongs on the sidelines of education. As early as 1787, 

members of our new federal government expressed the importance of encouraging education as 

essential for good government in the Northwest Ordinance of 1787, which established the 

government for the Northwest Territory, the terms for admission of new states, and the rights 

protected within the territory.110  

 

Since its early role as encourager of education, the federal role in education has expanded 

exponentially to establish legal requirements for the operation of our schools that advance equal 

educational opportunity by prohibiting discrimination on the basis of race, national origin, sex, 

and disability. The federal government also sets conditions for $92.9 billion in federal financial 

assistance for K–12 education through such laws as the Elementary and Secondary Education 

Act, including its current reauthorization as the Every Student Succeeds Act.111 Nevertheless, 

federal education laws and policies, while the supreme law of the land, still rely upon states and 

localities for implementation because it is states that can exercise their full authority to govern 

education and localities that deliver education within schools.112 

 

The harmful educational opportunity gaps that endure 50 years after the Rodriguez decision 

confirm that state rights to education have not been up to the task of ensuring that all students 

receive a high-quality education. State rights to education vary widely in content and 

enforceability and leave too many students without access to excellent and equitable schools. 

Research confirms that school finance reforms can reap impactful benefits for students, such as 

improvements in student achievement, a rise in adult earnings, and reductions in adult poverty.113 

However, state finance litigation also has regularly struggled to deliver comprehensive reform 

because the remedies are often resisted and frequently limited.114 Additionally, even in states 

where additional funding is provided to low-income districts, districts themselves may still 

distribute more funds to schools with greater wealth.115  

 

A federal right to a high-quality education is a right that could establish a consistent floor of 

educational opportunities for each and every student in the United States, regardless of race, 

class, neighborhood, or tribe. State rights to education are inherently limited to the geographic 

boundaries of the state. Too many of them only guarantee access to schools that are funded 

inadequately, inequitably, and irrationally because school funding often lacks a link between the 

aims of the funding, the amount and distribution of funding, and how schools and districts use 

the funding.116 Even some leading successful state school finance attorneys champion a federal 

right to a high-quality education.117  
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Such a right could greatly advance an end to the enduring distribution of educational 

opportunities that depends on circumstances of birth and may drive school funding to support 

excellence and equity. At the same time, a federal right to education can be structured to provide 

states ample authority to engage in the innovation and experimentation that supports a high-

quality education system.118 Furthermore, a federal right to a high-quality education is even more 

urgently needed following the U.S. Supreme Court’s decision in Students for Fair Admissions v. 

Presidents & Fellows of Harvard College, which held that the admissions policies of Harvard 

University and the University of North Carolina were unconstitutional because, in the Court’s 

view, the goals of the affirmative action policies could not be measured and lacked clarity, used 

race in a harmful manner, stereotyped based on race, and did not include a real termination 

point.119 This decision makes it more challenging to use affirmative action in the admissions of 

selective colleges and universities and thereby makes that critical pathway to leadership even 

more difficult to attain for students of color who have been disadvantaged in their educational 

opportunities and our society due to race.120 Additionally, research confirms that students from 

low-income households and rural communities also face greater challenges when seeking 

admission to selective universities, and a federal right to a high-quality education would also aid 

these students by ensuring that they receive the educational opportunities that support their 

competitiveness in the admissions cycles of selective colleges and universities.121  

 

In recognition of the benefits of federal involvement in education and the limits of state litigation 

aiming to enforce state education rights, some advocates have returned to federal court in recent 

years to seek federal relief for low-quality educational opportunities.122 One such effort 

succeeded. In Gary B. v. Whitmer, a three-judge panel of the U.S. Court of Appeals for the Sixth 

Circuit held that the Constitution’s Due Process Clause guarantee of substantive due process 

provides students with “a fundamental right to a basic minimum education” that delivers “access 

to literacy.” The court explained that this “access to a foundational level of literacy” is so critical 

that it is “implicit in the concept of ordered liberty,” and without it, students are denied the 

chance for democratic participation.123 As the case was being appealed, the parties settled the 

case with a promise by Michigan Governor Gretchen Whitmer to provide $94.4 million to 

students in Detroit for a literacy program, which was finally authorized by the legislature in 

2023.124 This case illustrates just how powerful a vehicle a federal right to education could be for 

students and communities facing gross funding inadequacies and inequities. Unfortunately, the 

Sixth Circuit, sitting as a full court, vacated the decision, which means that the case lacks 

binding precedential value.125 Nevertheless, the Gary B. decision still provides a roadmap for 

future judges who agree that our Constitution provides a fundamental right to literacy.  

 

Our nation needs a wide array of pathways to achieve equal educational opportunity, and a 

federal right to education should be considered among the possibilities. Future reports and 

research from ERI will explore this law and policy reform and other reforms for ensuring that 

each and every student receives a high-quality education. 
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The Role of the Education Rights Institute 
 

The Education Rights Institute is committed to research and stakeholder engagement that helps 

fulfill our nation’s unmet goal of equal educational opportunity. ERI produces and supports 

scholarship, reports, and videos that examine the nature and scope of educational opportunity 

gaps based on socioeconomic status, race, and geography. ERI also identifies federal resources 

that educators and policymakers can use to help close these gaps, which helps to enhance the 

relationship between school districts, states, and the federal government. ERI supports a more 

impactful relationship between the federal government, school districts, and states by identifying 

federal laws, policies, and assistance that are under- and ineffectively utilized by school districts. 

ERI will begin this work by publishing reports and other resources regarding the obligations of 

school districts under Title VI of the Civil Rights Act of 1964126 to aid districts in fulfilling their 

obligations to deliver education that is free of discrimination based on race, color, and national 

origin. 

 

ERI also studies and produces scholarship regarding potential reforms at the federal, state, and 

local levels that can assist in making the longstanding promise of equal educational opportunity a 

reality. A federal right to a high-quality education is one of the systemic reforms that could 

advance that goal. Such a right could not only empower students to reach their full potential and 

strengthen the communities in which they live and work, but also fortify our democracy, 

economy, and society. Through our work, ERI aims to ensure that each and every student 

receives the high-quality education that enables them to be college and career ready and engaged 

civic participants. 
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