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[Dear OWCAL Participants: This is the conceptual ‘bare-bones’ of the approach I am taking in a 
series of papers that advocates for and (hopefully demonstrates) the value a new ‘open science’ 
approach and text as data tools for systematic case law review. Over the course of Summer 
2021, the substance of the paper will become more fleshed out using an online ‘public lab book.’  
I am interested in hearing your thoughts on the value (strengths, limitations) of the approach 
here and how it fits in with broader trends in computational analysis of the law.] 
 

The Evolution of Arbitrary and Capricious Review 

Benjamin Nyblade, UCLA School of Law1 

 

Introduction 

 

Department of Commerce v. New York and Department of Homeland Security v. Regents 

of the University of California have highlighted sharp divisions (and, arguably, substantial 

inconsistencies) at the US Supreme Court concerning the meaning and practice of judicial 

review of agency action under the arbitrary and capricious standard. Are other judges as 

divided in their approach to arbitrary and capricious review? Scholars have long suggested that 

the arbitrary and capricious standard may be inconsistently applied2 but there is comparatively 

little systematic scholarship into the actual use of the arbitrary and capricious standard by 

federal courts.3 

 
1 I first presented portions of this broader project at the Caselaw Research Summit in 2019 and a roundtable 
hosted by the Gray Center in January 2021. This project has benefited from conversations with the participants at 
those events along with conversations with many people over the past two years that I will hopefully 
systematically identify and add to this footnote before the paper becomes more widely read. 
2 Miles and Sunstein 2008, Watts 2009 and Virelli 2013 include reviews of relevant scholarship. 
3 This is particularly true in comparison to the much larger literature systematically examining Chevron 
deference. 
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Most scholarship addressing the implementation of arbitrary and capricious has focused 

on its application in Supreme Court cases. Efforts to systematically evaluate other courts’ use of 

the arbitrary and capricious standard have been fairly limited in scope. For example, an 

influential article Prof. William Jordan (Northwestern Law Review, 1999) systematically 

identifies and examines 61 cases in which the DC Circuit reversed agency rulemaking under the 

arbitrary and capricious standard between 1985 and 1995.  Miles and Sunstein (2008) considers 

653 cases involving the EPA or NLRB, but even this is a drop in the bucket of the number of 

cases in which courts are asked to review agency action under 5 U.S. §706(2)(A). 

While systematic review of case law using traditional methods is generally quite labor 

intense and time consuming, new technology allows for more ambitious and systematic 

evaluation of the evolution and use of key doctrinal standards.4 Using digitized published 

opinions from the Caselaw Access Project (https://case.law/) and combining both traditional 

close reading of case law and text as data techniques, this project advocates for an ‘open 

science’ approach to systematic doctrinal review, showing how the advent of new text as data 

methods and digital case sources generates an opportunity for more efficient, transparent and 

systematic doctrinal research.  

For this project I have develop a new dataset of relevant cases and leverage data and 

text from 46,0000 federal court rulings that reference the arbitrary and capricious standard 

from the adoption of the APA through 2017. I show not just how the number of cases that 

 
4 This paper is a part of a series of papers I am developing focused on leveraging new technology and 
methods for systematic review of case law in doctrinal research.  Other systematic reviews I am 
developing focus on irreparable harm, the major questions, nondelegation and political questions 
doctrine.  

https://case.law/
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reference and rely on the arbitrary and capricious standard of review has increased 

dramatically over time, but that the pattern of who appears as defendants or respondents has 

changed over time, with published opinions in the early decades being more concentrated in a 

handful of agencies and departments. 

 

I. The Textbook History of the Arbitrary and Capricious Standard 

 

There appears to be a canonical history of the evolution of arbitrary and capricious 

review by federal courts that is relied upon in scholarly work and taught in administrative law 

courses and textbooks. To lay it out as efficiently as possible: the arbitrary and capricious 

standard predates the adoption of the Administrative Procedure Act5, and in its early 

formulations was fairly permissive.6 In the early decades following the adoption of the APA, the 

provision in §706(2)(A) that a court hold unlawful and set aside agency action, findings, and 

conclusions found to be “arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law” was interpreted under this more lenient standard of review, but starting 

the in the 1970s, the DC Circuit started what eventually became known as “hard look” review, 

reformulating the arbitrary and capricious standard, a standard that was most formally 

recognized by the Supreme Court in State Farm.7 

 
5 A common cite is Borden’s Farm Prods. Co. v. Baldwin, 293 U.S. 194, 209 (1934). 
6 For example, Pacific States Box & Basket Co. v. White (1935), suggesting courts engaging in 
arbitrariness review look to whether “any state of facts reasonably can be conceived that would sustain” 
a rule. 
7 Footnote Overton Park, Vermont Yankee and State Farm case cites 
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The “hard look” version of the arbitrary and capricious standard was almost 

immediately controversial, with contemporaneous legal scholars suggesting that it was 

unjustified and subsequent research argued that the arbitrary and capricious standard may 

have led to ‘ossification’ of rule-making.8  Critics suggested that the standard was not merely 

burdensome on agencies and the policymaking process, but allowed for courts to substitute 

their own judgments regarding the merits of particular agency actions for both agencies (with 

their presumptively greater substantive expertise in a particular policy area) and the more 

democratically-accountable branches of government (to which the agencies have more direct 

lines of accountability).9 Defenders of hard look review argued that rather than substituting 

judicial judgment for administrative expertise and/or democratic accountability, courts 

engaging in hard look review are in fact doing what Congress intended and that a less 

deferential approach to arbitrary and capricious review can, at least under certain 

circumstances, improve the quality of agency decisionmaking and enhance the accountability of 

agency decisions to the public and democratically elected branches of government (e.g. 

Sunstein 1984, see also Stephenson 2006). 

Despite the debates over the merits and consequences of the evolution towards a 

version of arbitrary and capricious review that has more bite, the stylized narrative described 

above about the rise of a hard look version of the arbitrary and capricious doctrine was widely 

accepted by both its defenders and detractors, at least until recently. It is a narrative with the 

DC Circuit and Supreme Court at its center, and one in which there is are three basic time 

 
8 Insert key ossification debate string cites. 
9 Cite work on the issues in agency review in the justification based on deference to technocratic 
expertise of agencies vs. democratic accountability of political branches. 
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periods: arbitrary and capricious review prior to the 1970s, a transition period in the 1970s 

through the early 1980s, and then a more exacting arbitrary and capricious standard for the 

most recent thirty-plus years.10  

From one perspective, the fact that scholars with differing normative arguments and 

approaches to administrative law share a common narrative concerning the evolution of the 

doctrine is reassuring. Debates can be more fruitful when they are fought over commonly agreed 

upon terrain. However conventional wisdom, if untested, may in fact turn out to rest on quite 

weak foundations.   

Indeed, Gersen and Vermeule (2016) argued that, at least at the level of the Supreme 

Court, the demanding, hard look version of arbitrary and capricious review that administrative 

law scholars identify with State Farm is actually an outlier, and Supreme Court case law relying 

on arbitrary and capricious review has been far more deferential than has been appreciated in 

the legal academy and administrative law texts. To Professors Gersen and Vermeule, a ‘thin’ 

version of rationality review has in fact dominated at the US Supreme Court, and greater 

appreciation of the fact that hard look review is not all that hard (and should not be so hard) 

would help scholars resolve some of the debates about the merits of hard look review. 

Professors Gersen and Vermeule are careful to cabin their claims about precisely how 

searching hard look review in lower courts has been since State Farm because their systematic 

review of case law includes only sixty-four Supreme Court cases that consider arbitrariness. Even 

the most ambitious effort to systematically analyze courts’ use of arbitrary and capricious review 

 
10  See, for example, Shapiro and Murphy 2017: 334. 
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I am aware of—Miles and Sunstein (2008)—carefully limits the scope of the analysis, focusing on 

appellate court decisions regarding EPA and NLRB actions, a total of 653 cases in their sample.  

As far as I can tell, there is no scholarship that provides a more comprehensive report on 

the scale and scope of arbitrary and capricious review undertaken by federal courts. While this 

may be true for other legal doctrines as well 11 , this may be particularly troubling for 

understanding use of the arbitrary and capricious standard.  While the administrative law focus 

on the Supreme Court and DC Circuit is typically well justified, a substantial majority of arbitrary 

and capricious review occurs in other circuits12 and never reaches the Supreme Court.13 What 

evidence we do have suggests that arbitrary and capricious review may play out differently in the 

DC Circuit (Miles and Sunstein 2008) compared to other appellate courts. Systematic review of 

courts’ use of arbitrary and capricious review, particularly beyond the Supreme Court and DC 

Circuit, and over time, thus could be quite valuable.  

After proposing a new approach to systematic caselaw review in Section II below, that is 

the task I begin in Section III. 

 

  

 
11 The extensive work on Chevron being perhaps the most notable exception, although moving beyond 
administrative law, one can point to other case law developments that have fairly systematic 
comprehensive reviews include the Marks rule (Re 2019), add additional examples. 
12 This should be unsurprising—sophisticated plaintiffs have strong incentives to engage in forum 
shopping in important cases if judicial practices differ across courts. 
13 infra Section III for more on the distribution of arbitrary and capricious review across courts and over 
time. 
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II. An Open Science Approach to Improve Systematic Caselaw Reviews 

Systematic Caselaw Reviews 

Most doctrinal research involves scholars making both positive and normative claims. 

Scholars typically first make claims about the law and legal doctrine, and they then move on to 

normative arguments. However, in making claims about the state of case law, scholars rarely 

present systematic reviews of case law—they typically rely on citation to a few cases that, 

based on their expert knowledge, they believe are representative of the state of the law.14  

However, without denigrating the deep knowledge that many scholars have of their respective 

specializations, it is important to highlight that reliance on expertise and authority with regards 

to scholarly claims come with certain risks.15 It becomes difficult to assess the strength of 

positive claims, and stories abound of how the reification of certain doctrinal conventional 

wisdom can, upon closer examination, appear to have insubstantial foundations. Furthermore, 

systematic evidence exists suggesting that scholars’ political views affect not just their 

normative claims, but their positive claims as well (e.g., Chilton and Posner 2015). 

Legal scholarship increasingly includes more systematic reviews of case law.16 

Administrative law seems to show particular appreciation of the value of systematic reviews of 

case law—perhaps because much of US administrative law rests on court-defined legal 

standards built on the, at times, quite general language of the APA.  When thinking about key 

 
14 Baude, Chilton and Malani (2017). 
15 As one colleague (who for now I shall leave in this draft unnamed, for lack of permission), commented 
to me when discussing this paper: “Law professors can be almost as bad as journalists. We don’t even 
need to identify two cases before claiming a trend. You know, even gossip magazine editors typically 
require two or three celebrities with similar hairstyles before letting their reporters claim it is the latest 
trend.” 
16 Hall and Wright 2008 



8 
 

administrative law debates, scholars have long leveraged systematic coding of cases to assess, 

to the point that scholars can credibly conduct meta-analyses of differences across key 

administrative law doctrine (Zaring 2010).17 

For scholars seeking to do systematic reviews, there are several articles that identify and 

suggest best practices.  Hall and Wright (2008) is a widely cited systematic review of legal 

scholarship that engages in systematic scholarship, and when discussing best practices, has a 

range of advice at each of the three crucial stages of systematic review that they identify: the 

selection, coding and analysis of cases. Baude et al. (2017) suggests a four-step process that 

doctrinal scholars engage in: identifying of the question, defining the sample of cases, 

explaining the weighting of cases, and then conducting the analysis of the cases.18 

Without detracting from either of these two valuable articles, I believe that both articles 

exhibit two (related) weaknesses.  First, although both articles suggest there is a need for both 

higher quality and a broader range of systematic reviews, both articles focus primarily on advice 

for improving systematic reviews rather than addressing the barriers to conducting such 

reviews.  Perhaps unsurprisingly, the greatest barrier to systematic reviews most scholars 

perceive is time. Legal scholars are typically trained in close reading of texts. Properly reading 

hundreds, thousands or even more cases is a daunting task even if the cases are all in a 

scholar’s area of expertise.  Ironically, by highlighting a great number of considerations that 

scholars should consider when conducting systematic reviews, articles like Hall and Wright 

 
17 This footnote is ironically inserted to note that Professor Zaring in fact in this article was highlighting 
the similarity in aggregate case outcomes across six different standards of review, rather than the 
differences. 
18 I will briefly highlight the important point that essentially all doctrinal research that involves making positive 
claims about doctrine in fact involves these various steps as well – whether one examines a large or small number 
of cases, whether one is consciously ‘systematic’ or not.   
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(2008) and Baude et al. (2017) may in fact may increase perceived barriers by scholars who 

have not conducted systematic case reviews—rather than do it ‘wrong’ (in the eyes of 

methodologically sophisticated readers), why not stick to more traditional methods of doctrinal 

scholarship?  

There is a second, equally important weakness to these articles.  Both primarily treat 

each systematic review, each article, as a final, finished product, rather than thinking of 

scholarship as a collegial enterprise in which scholars are continually building on each other’s 

work. Our aim should not simply be to place our research (whether it includes systematic case 

law reviews or not) in the most prestigious journal and move on to the next article. We should 

be enabling and encouraging scholars to revisit, build and expand upon the systematic work 

done by others. 

The concerns I raise—systematic reviews involving costs that are too great, and research 

by one scholar not being designed to speak to and build on research by another—are not 

unique to law.  They are challenges intrinsic to the research enterprise, regardless of 

discipline.19  And across other disciplines, there is a common perspective that has arisen over 

the years that is aimed at addressing these problems, a movement toward ‘open science’ in 

which the goals are both increasing transparency and decreasing barriers to scholars to directly 

engaging with the not just the conclusions of other scholars, but with the nuts and bolts of their 

work.20  

 
19 Do I really need a footnote for this? The joys of writing for a law audience… Cites in the next draft. :) 
20 As Spellman, Gilbert and Corker, “Open Science” (2018), note, many of the practices advocates of 
open science suggest are much older than the self-identified open science movement. However, much 
of the recent push comes from recognition of the replication crisis in psychology followed by broader 
recognition that lack of transparency 
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Open Science 

Many legal scholars may be either unfamiliar with the term open science, or like many 

scientists, assume its relevance is only for certain scientific disciplines or research practices.21 

Like almost any broad approach to research22, boundaries and definitions are contested.  One 

systematic literature review suggests that common across the wide range of uses of the term, 

there is a common core understanding of open science as “transparent and accessible 

knowledge that is shared and developed through collaborative networks” (Vicente-Saez and 

Martinez-Fuentes 2017).  Implicit in this definition is a claim that many ‘traditional’ research 

practices may be opaque and inaccessible thus inhibiting collaboration and sharing. 

However, it is important to recognize that advocates of open science may prioritize 

distinct goals, even when advocating similar practices. Fecher and Friesike (2014) and highlight 

that within the open science umbrella, there are different ‘schools’ that prioritize different 

goals of open science.  They suggest that proponents of open science generally fall primarily 

into one of the following schools: 

- The infrastructure school, which focuses on the importance of creating a research 
architecture to achieve open science goals 

 
21 Ironically, despite references to open science being almost entirely absent from law journals, one of 
its most prominent advocates is a law professor—Professor Barbara Spellman. However, Professor 
Spellman writes about open science primarily in her ‘non-law’ hat. A search of the legal literature 
suggests serious engagement with open science as relevant for legal research appears to be almost non-
existent, although the IP implications of open science practices elsewhere has been a topic of legal 
scholarship (David 2004, Kapczynski 2016). Particular practices associated with open science, including 
sharing data and code and replicating prior studies, periodically show up, (see, for example, a recent 
special issue of International Review of Law and Economics, which arose out of a conference dedicated 
to replication), and the open science movement has led a number of law journals to change their data 
policies (this is true of many, but not all, of the top peer reviewed and student edited law journals). 
22 Think of the number of different approaches to originalism, and then recognize that the term open 
science is used by many more researchers across many academic disciplines… 
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- The pragmatic school, which focuses on how research can be improved by 
collaboration and transparent practices 

- The public school, which focuses on improving the ability of anyone to generate 
knowledge 

- The democratic school, which focuses on making knowledge available to all 
- The measurement school, which focuses on improving (through more proper 

recognition of) the impact of knowledge creation 

 

To characterize these schools slightly differently, each school focuses on a different 

primary weakness in contemporary research practices. To the infrastructure school, the primary 

barrier to quality research is poor research infrastructure, while the pragmatic school focuses 

on opaque research and practices that inhibit collaboration. The public school focuses making 

everyone capable of doing research, while the democratic school focuses on making research 

and its findings accessible to everyone. The measurement school suggests that the research 

enterprise is biased by relying on poor metrics.23 

Despite the different emphases of adherents to these various schools, open science 

advocates generally converge on a common set of practices to improve transparency, openness 

and reproducibility. 24  These practices include making research materials, including any data 

and analysis code, and research output publicly available and encouraging explicit replication 

and extension of prior research.  New technology has made open science practices more readily 

practicable in a wide variety of disciplines—and in fact, an open science approach to systematic 

caselaw reviews could in fact be both more valuable and easier to accomplish than open 

 
23 Anyone interested in discussing US News’s efforts to collaborate with Hein to generate scholarly 
output metrics to rank law schools? 
24 For one particularly prominent statement of best practices, see Nosek et al. (2015). 
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science research in many other disciplines—in no small part because the underlying “data” in 

doctrinal research is publicly available text. 

 

An Open Science Approach to Systematic Doctrinal Research 

 In a subsequent versions of this paper, I will spend much more space fleshing out the 

practical details of how legal scholars with a wide range of substantive interests and technical 

skills can enhance their work in small or large ways by adopting and building on an open science 

approach to systematic case law research.  For now, I will briefly highlight that it is possible to 

be open, transparent and collaborative to a greater or lesser extent at every stage of the 

process of engaging in research.   

One can be more or less open about the process of defining and refining research 

questions, selecting cases to examine, assessing each of those cases (‘coding’ or transforming 

case text into data, for those more quantitatively inclined), and analyzing patterns, trends 

and/or relationships between cases.  One can explicitly involve other scholars in any of these 

steps—or not—and one can make it easier or harder for scholars who wish either to respond to 

and/or build upon your research to do so readily. 

 The ultimate hope I have for an open science approach to systematic doctrinal research 

is ultimately that not only can it enhance the credibility of (positive) claims about doctrine, but 

that, properly done, increasing openness by scholars will reduce the costs associated with 

conducting systematic doctrinal research, as scholars learn from and build on not only the 

output of colleagues’ research, but learn from and build on the techniques and information 

they use in conducting open research.  
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III. An Open Science Lab Book Examining Federal Arbitrary and Capricious Review 

In developing an open science framework for systematic case law review during 

Summer 2021, I am making a publicly available website that chronicles my doctrinal research 

efforts in a transparent, replicable and open fashion. This is effectively a public version of the 

‘lab books’ used to chronicle research efforts in certain disciplines.  ‘Open notebook science’ 

(Bradley 2006) is a less well-known branch of the open science movement, but one that is 

particularly well suited to exploratory and descriptive research of the sort I have suggested is a 

valuable part of for systematic caselaw reviews.25 

My online lab book for this project (http://bnyblade.com/arbitrarycapricious/) will 

document my workflow and process in much greater detail than is possible in this paper. 

Although I have engaged in preliminary exploration of the data I will use, starting in May 2021, I 

will switch to a public workflow on this project moving forward. 

In order to whet the readers appetite, here I simply highlight four simple descriptive 

findings that represent initial descriptive explorations of a large dataset of published arbitrary 

and capricious opinions that I will be examining. The first finding is likely to be unsurprising to 

most administrative law scholars, but it involves the crucial step of case selection. Searching for 

references to arbitrary and capricious review in opinions digitized by the Caselaw Access Project 

resulted in the selection of 46,000 published opinions in federal courts, with arbitrary and 

capricious opinions dramatically increase over time both in absolute and relative terms.  My 

 
25 In most open science discussions, there is greater emphasis on pre-registration of data collection and analysis 
plans, in large part to avoid ‘p-hacking’. However, when the initial primary research goal is descriptive and/or 
exploratory, rather than hypothesis testing, a fully-fledged pre-registration plan is less appropriate. 

http://bnyblade.com/arbitrarycapricious/
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dataset includes an average of about 100 A&C opinions per year in the 1950s (0.5% of cases) 

and over 1000 per year by the 2000s (2% of cases).  See Figures 1a and 1b below. 

 

Figure 1a. Published cases in federal courts mentioning “arbitrary” and “capricious” over time 

in the Caselaw Access Project from 1945 to 2015 

 

 

 

Figure 1b. Percent of published cases mentioning “arbitrary” and “capricious” over time in the 

Caselaw Access Project from 1945 to 2015 
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Consistent with the numbers reported in Miles and Sunstein (2008), the vast bulk of 

arbitrary and capricious review occurs outside of the DC Circuit and SCOTUS (see Figure 2).  In 

fact, the overall share of these cases that are in the DC Circuit is lower than one might expect 

from Miles and Sunstein (2008)—possibly an artifact of focusing on cases involving just the EPA 

and NLRB. 

 

Figure 2. Distribution of Published Arbitrary and Capricious Opinions over time and across 

courts 
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To the extent that “hard look” review should require a more detailed and complex 

record for judges to consider, one might reasonably expect that this would result in more 

detailed and complex consideration of the facts of a case.  One simple proxy for this could be 

the length of opinions.  The data are somewhat consistent with this idea—district court rulings 

that reference the arbitrary and capricious standard are noticeably longer now than in the first 

thirty years after the APA.  However, this is a gradual and steady change—there is no clear 

disjuncture in the length of arbitrary and capricious opinions at any point, and in fact this may 

simply reflect the broader tendency to longer opinions in US court decisions over time.  

Figure 3. Length of arbitrary and capricious published opinions over time (natural log scale) 
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Finally, a simple parsing of party names in these cases suggests that a much more 

diverse set of parties have become involved in arbitrary and capricious cases over time. Table 1 

below shows the frequency named respondents and defendants in district court published 

opinions pre- and post-State Farm for the most frequently named defendants.  All but one of 

the most frequent defendants in opinions in the early period take up a smaller share of the 

cases in the recent period—the exception being a substantially higher share of cases being 

associated with HHS/HEW in the latter period rather than the earlier period. Overall, the 

handful of most frequently named parties in the early period represent one quarter of all cases, 

whereas they represent only 15% of cases in the more recent period.26 

Table 1. Most frequent defendants in arbitrary and capricious cases across two periods. 

 

 

 I believe that even these simple initial explorations already provide a picture of the use 

of arbitrary and capricious review that typically is not found in discussions in the scholarly 

 
26 Note that parsing party names is a messy process, which I am happy to talk about in more detail.  These numbers 
are quite preliminary, but I expect they will be robust. 

Pre State Farm Post State Farm

ICC 7.2% 0.1%

Health 5.5% 9.6%

IRS 5.1% 1.1%

Labor 2.3% 1.6%

INS 2.0% 1.3%

Agriculture 1.7% 1.1%

Top 6 23.8% 14.8%
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literature, but suggest potentially valuable avenues for future research—research that could 

fruitfully combine working with text from a large number of these cases, but also involves close 

reading of select cases.   

These findings above are preliminary and subject to revision—that is precisely the point 

of adopting an ‘open science’ perspective to doing this sort of work. While sharing and 

presenting work at this early stage is atypical, I would argue that greater openness, 

transparency and reproducibility of research is something worth striving for, and something I 

hope to pursue further as I move this project forward.   

 

 


