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Abstract: 

This paper analyses citation data from the European Court of Human Rights and the Court of Justice of 

the European Union in order to determine how both courts interact. It finds that, even though the Charter 

of Fundamental Rights has become more prominent in CJEU case law in recent years, the ECHR is still rel-

evant in the EU as well. However, this is not true in the reverse. The CJEU is hardly ever cited by the Euro-

pean Court of Human Rights. Due to different procedural rules and legal and political situations in their 

respective member states, few common trends can be identified in both courts.  
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1. Introduction 

Today, there are two parallel human rights documents in Europe: the European Convention on Human 

Rights and the Charter of Fundamental Rights of the European Union. With each legal instrument comes a 

court that interprets it. The European Court of Human Rights and the Court of Justice of the European Un-

ion respectively. The relationship between the Convention and the Charter as well as between the two 

courts is complex and extensively discussed in scholarship. This paper will analyze the citation data in both 

courts’ case law to find out how similar the courts are and how they influence each other. 

 

2. Two bills of rights for Europe 

As a response to World War II, ten countries joined forces in 1950 to form the Council of Europe, an interna-

tional organization committed to promoting human rights and social progress.2 They drafted the European 

Convention on Human Rights (ECHR), granting every citizen civil and political human rights. In the more 

than 70 years since its inception, the ECHR grew in scope and importance. Today, 47 countries (all Euro-

pean countries except for Belarus and Kosovo) have ratified the Convention.3 It has become the bill of rights 

for Europe and one of the most influential human rights documents in the world. 

To settle disputes about the interpretation of the Convention, a court, the European Court of Human Rights 

(ECtHR) was set up.4 Every individual has the right to petition the court directly for alleged violations of the 

Convention by a member state.5  

Parallel to this, another international organization developed in Europe, soon to be the dominant player 

on the continent: the European Union. It too has a court, the Court of Justice of the European Union (CJEU), 

which functions as the highest instance interpreting EU law.  

Starting as an organization to regulate the trade of coal and steel, there was not much need for a bill of 

rights. The Community’s decisions were taken by delegates of the member states, which in turn were bound 

by their constitutions and their fundamental rights catalogues.6  The decisions were furthermore 

 
2 Frank Emmert and Chandler Piché Carney ‘The European Union Charter of Fundamental Rights vs. The Council of Europe Convention On Human Rights And Funda-

mental Freedoms – A Comparison’ (2017) 40 Fordham Int. Law J. 1047, 1054. 
3 Council of Europe, ‘Our member States’ <https://www.coe.int/en/web/about-us/our-member-states> accessed 30 April 2021. 
4 Because of its seat in Strasbourg, it is often referred to as the Strasbourg Court.  
5 Article 34 ECHR. 
6 Article 26-30 Treaty of Paris 1951. 
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considered to be non-self-executing and in need of transposition by the member states, where again the 

national human right laws would apply.7 The citizens were therefore considered to be protected by the 

member states’ constitutions and the ECHR, which all member states had ratified.8  

This soon changed, however, as the member states widened the scope of their cooperation. First to all 

trade and commerce, then to broad political cooperation.9 But also the Court of Justice increased the reach 

of Union law. In Van Gend & Loos10 and Simmenthal II11 it ruled that Union law was directly applicable in all 

member states. In Costa/E.N.E.L12 the Court confirmed the supremacy of EU law, meaning that it could over-

rule national legislation and even national constitutions. This led to a situation where EU law could directly 

and severely impact citizens’ rights, without a bill of rights protecting them from these new powers. This 

did not bode well with national constitutional courts which called into question the constitutionality of 

being a member of the EU.13  

The response of the Court of Justice was the following: because all EU member states had also ratified the 

ECHR, the CJEU considered the Convention a common constitutional tradition of the member states and 

therefore a general principle of EU law.14  This would let the Court of Justice apply the rights of the Conven-

tion even though the EU itself had not ratified it. Thus, binding the EU to the Convention.15 In the following 

30 years, the CJEU has relied on the ECHR and the ECtHR case law for human rights protection in the EU.  

Recent developments 

In 2000, the Charter of Fundamental Rights of the European Union was proclaimed.16 This was the first bill 

of rights on an EU level, but it was not legally binding at first. Only the Treaty of Lisbon in 2009 gave the 

Charter primary law status and thus legal enforceability.17 The Charter largely builds on the ECHR but ex-

tends the protection of social and economic rights.   

The Charter did not replace the ECHR, however. In fact, article 6(2) TEU and article 59(2) ECHR now provide 

for the possibility of the EU itself acceding to the ECHR. This would entail that both the Charter and the 

 
7 Frank Emmert and Chandler Piché Carney ‘The European Union Charter of Fundamental Rights vs. The Council of Europe Convention On Human Rights And Funda-

mental Freedoms – A Comparison’ (2017) 40 Fordham Int. Law J. 1047, 1087. 
8 Elizabeth F. Defeis ‘Human Rights and the European Court of Justice: An Appraisal’ (2007) 31 Fordham Int. Law J. 1104, 1170. 
9 Article 2 Treaty establishing the European Economic Community (1957); Article 1(2) Consolidated version of the Treaty on European Union [2012] OJ C 326/13. 
10 Case C-26/62 Van Gend & Loos [1963] . 
11 Case C-106/77 Simmenthal II [1978]. 
12 Case C-6/64 Costa / E.N.E.L. [1964]. 
13 Solange I BVerfGE 37 271 [1974]. 
14 Case C-11/70 Internationale Handelsgesellschaft mbH / Einfuhr- und Vorratsstelle für Getreide und Futtermittel [1970]. 
15 This solution has since been codified in Art 6 (3) TEU (Consolidated version of the Treaty on European Union [2012] OJ C 326/13).  
16 Charter of Fundamental Rights of the European Union [2000] OJ C 326/391. 
17 Article 6 TEU. 
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Convention apply directly to EU law and that legal and executive acts of the EU be subject to the ECtHR’s 

jurisdiction. Because this would undermine CJEU’s sole jurisdiction over the interpretation and invalida-

tion of EU law, the Court of Justice, however, considers an accession of the EU to the ECHR unlawful.18 

Therefore, the EU, for now, cannot accede to the ECHR and it only applies indirectly. 

The relationship between the ECHR and the Charter is regulated in article 52(3) of the Charter. It first recog-

nizes that some rights in the Charter directly correspond to rights in the Convention. In these cases, both 

the Charter and the Convention are to be interpreted to have the same meaning and scope. Which rights 

are corresponding rights is not explicitly regulated and rather needs to be determined by interpretation. In 

order to guarantee that the interpretations are equivalent, Strasbourg case law must also be considered.19 

Therefore, ECtHR decisions are still relevant in the EU, even when interpreting the Charter, a genuine EU 

law instrument.  

As a second rule of interpretation, article 52(3) states that the equivalence with ECHR rights should not 

prevent the Charter from offering more extensive protection. The question of whether the Charter or the 

Convention offer more protection again can only be decided with the ECHR and Strasbourg’s interpretation 

of it.  

In the following, the paper will explore how this interaction between the two European courts works in 

practice. It will analyze both courts’ case law to determine how heavily they influence each other and in-

vestigate similarities and differences between the courts.  

3. Datasets 

Two datasets are used in this paper. The first data set consists of 22,435 judgements of the Court of Justice 

of the European Union from 1953 to 2018.20 They were scraped from the EUR-Lex21 Website by iterating 

through CELEX-numbers.22 As the majority of proceedings lodged since 2019 have not been decided yet, 

those cases were excluded from the dataset. The metadata on EUR-Lex was used to determine the type of 

action of the case and which provisions of the Charter were cited. The full text of the judgements was then 

analyzed with Regular Expressions to find references to ECHR provisions and Strasbourg case law. Due to 

 
18 Opinion 2/13 Adhésion de l’Union à la CEDH [2014]. 
19 Explanations relating to the Charter of Fundamental Rights [2007] OJ C 303/17, Explanation on Article 52; Stephen Brittain ‘The Relationship Between the EU Charter 

of Fundamental Rights and the European Convention on Human Rights: an Originalist Analysis’ (2015) 11 Eur Const Law Rev 482, 504. 
20 The year refers to when the proceedings were initiated. 
21 http://eur-lex.europa.eu. 
22 CELEX-numbers are unique identifiers of legal documents in the EU. Consisting of a sector number (6 for case law), the year, the document type (CJ for CJEU judge-

ments) and a case number. For example, the CELEX-number for the case Cassis de Dijon therefore is 61978CJ0120; cf. https://eur-lex.europa.eu/con-
tent/help/faq/celex-number.html. 
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inconsistent citation styles, this method of finding references is inherently inaccurate to some degree. Only 

after 2014 the Court of Justice started to cite case law using the European Case Law Identifier, which makes 

it easier to accurately identify citations. In total, 719 cases were found citing the Charter of Fundamental 

rights, 162 cases that cite the ECHR and 111 cases citing Strasbourg case law.  

The second dataset is based on the European Court of Human Rights Open Data repository.23 It consists of 

13,759 judgement of the European Court of Human Rights decided between 1961 and 2020. Similarly, the 

full texts of the judgements were searched for references to CJEU case law and articles of the Charter of 

Fundamental Rights. The Court of Justice was cited in 106 cases. In 55 judgements references to the Charter 

of Fundamental Rights were identified.  

4. Question 1: Is the ECHR and Strasbourg case law still relevant in 
the EU?  

After having adopted its own bill of rights in 2000, one might assume that the EU no longer depends on the 

ECHR for fundamental rights protection. The Charter could have simply replaced the ECHR; instead of hav-

ing to cite the ECHR, the Court of Justice could refer to the Charter. As a result, the total number of funda-

mental rights citations would stay the same. The data, however, shows a different development:  

 
23 Alexandre Quemy and Robert Wrembel, ‘On Integrating and Classifying Legal Text Documents‘ in Sven Hartmann and others (ed), Database and Expert Systems 

Applications - 31st International Conference, (DEXA) 2020, Bratislava, Slovakia, September 14-17, 2020, Proceedings, Part I (DOI 10.1007/978-3-030-59003-1\_25, 
Springer 2020); https://echr-opendata.eu/.  

Figure 1: Number of CJEU cases citing ECHR articles, ECtHR case law and Charter articles over time. 
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Figure 1 shows the number of CJEU cases citing Charter articles, ECHR articles and ECtHR case law. While 

we see the number of citations of ECHR articles roughly staying the same since the 1990ies, Strasbourg case 

law is even becoming more prominent in recent years. Unsurprisingly, the number of citations of the Char-

ter of Fundamental Rights spiked, especially after it became legally binding in 2009 (marked in gray). What 

is surprising, however, is the amount of the increase. The Charter did not simply replace the Convention 

when it comes to fundamental rights. The Court of Justice is now much more likely to refer to fundamental 

rights provisions in the first place.24 While previously, fundamental rights were only discussed in a handful 

of cases each year, the Court of Justice referred to the Charter of Fundamental Rights in almost 15% of 

recent cases.  

Intuitively, there are a couple of potential explanations for this. Firstly, there might just be more cases con-

cerning fundamental rights. More awareness among citizens about their rights and national courts referring 

more human rights questions to the CJEU could lead to more fundamental rights cases and therefore to 

more citations. The scope of EU law has also widened over the decades. While EU law was initially only 

focused on international trade and market regulation, more and more legal areas are now affected by it. 

Recent regulation in areas such as immigration and asylum law has a much higher probability of impacting 

fundamental rights. The courts applying these new laws are therefore also more likely to discuss funda-

mental rights issues.25  

Secondly, it might be easier for the court to make a fundamental rights argument, now that there is a gen-

uine legal basis in EU law. Before 2009, when the court had to make the argumentative detour through the 

general legal principles of EU law and the common traditions of member state constitutions, it only cited 

fundamental rights when it was strictly necessary. With the Charter, it is now easier to argue on the basis of 

fundamental rights, even in cases that are not primarily focused on these issues. This can be seen in many 

cases where the court only mentions some articles of the Charter, without going into detail with their inter-

pretation.26   

Thirdly, the Charter might provide more protection than the Convention. As can be seen in article 52(3) and 

article 53 of the Charter, it was one aim of the Charter to at least match, and in some areas go beyond the 

level of protection of the Convention. Having been drafted 50 years after the ECHR, the Charter reflects the 

developments of human rights in the second half of the 20th century. It includes a number of so-called 

 
24 cf Gráinne De Búrca ‘After the EU Charter of Fundamental Rights: The Court of Justice as a Human Rights Adjudicator?’ (2013) 20 MJ 2 168, 169. 
25 Ibid. 
26 ibid 174-175. 
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second and third-generation rights,27 such as the right to a free placement service,28  the right to fair and 

just working conditions29 or the principle of environmental protection.30 A broader array of rights and pro-

tections could also lead to an increase in cases enforcing them.  

To test the hypothesis that the “new” rights of the Charter lead to a rise in case numbers, we turn to the 

citation data. The explanations of the Charter contain a list of rights, which are equivalent in meaning to 

the rights of the ECHR. These “old” rights include the prohibition of torture31 or the right to property.32 All 

other rights are considered new rights without a corresponding article in the ECHR.33  

Counting the CJEU cases that cite old and new rights respectively, we find that about half of the cases cite 

new rights. 497 cases cite old rights, 487 cases cite new rights.34  

This division into old and new rights is not set in stone, though. The explanations of the Charter, for exam-

ple, treat article 50 of the Charter (the prohibition of double jeopardy) as an old right, as there is a corre-

sponding right in article 4 of Protocol 7 to the ECHR. The CJEU, however, considered this article a new right 

in the case of Åkerberg Fransson,35 because many EU member states had not ratified Protocol 7 to the ECHR 

or lodged reservations against its Article 4.36  

Similarly, article 47 of the Charter (the right to a fair trial) is listed as corresponding to article 6 of the ECHR 

but has a significantly broadened scope. While article 6 ECHR is limited to the “determination of civil rights 

and obligations or criminal charges”, article 47 applies to all proceedings, no matter the content.37  

Conversely, the explanations of the Charter classify article 8 of the Charter (the right to data protection) as 

a new right.38 While it is true that there is no separate right to data protection in the ECHR, the Strasbourg 

Court counts data protection as a special case of the protection of private and family life (article 8 of the 

ECHR).39  

 
27 ibid 172. 
28 Article 29 of the Charter of Fundamental Rights. 
29 Article 31 of the Charter of Fundamental Rights. 
30 Article 37 of the Charter of Fundamental Rights. 
31 Article 4 of the Charter of Fundamental Rights; Article 3 of the European Convention on Human Rights. 
32 Article 17 of the Charter of Fundamental Rights; Article 1 of Protocol 1 to the European Convention on Human Rights. 
33 The following articles are counted as old rights: 2, 4, 5, 6, 7, 9, 10, 11, 12, 14, 17, 19, 47, 48, 59 and 50. The following articles are classified as new rights and are cited at 

least once in the data set: 1, 3, 8, 13, 15, 16, 18, 20, 21, 22, 23, 24, 26, 27, 28, 30, 31, 33, 34, 35, 36, 37, 38, 39, 41, 42, 43, 44, 45, 46, 47, 51, 52 and 53.   
34 Cases that cite both old and new rights are counted twice. 
35 Case C-617/10 Åkerberg Fransson [2013]  
36 Case C-617/10 Åkerberg Fransson [2013], Opinion of AG Cruz Villalón, paras 82-86; Stephen Brittain, ‘The Relationship Between the EU Charter of Fundamental Rights 

and the European Convention on Human Rights: an Originalist Analysis’ (2015) 11 Eur Const Law Rev 482, 507. 
37 Explanations relating to the Charter of Fundamental Rights [2007] OJ C 303/17, Explanation on Article 47; Dinah Shelton, ‘Article 47’ in Steve Peers and others (eds), 

The EU Charter of Fundamental Rights – A Commentary (Hart 2014) para 47.42. 
38 cf Case C-203/15 Tele2 Sverige [2016] para 129. 
39 European Court of Human Rights, ‘Guide on Article 8 of the European Convention on Human Rights’ <https://www.echr.coe.int/Documents/Guide_Art_8_ENG.pdf> 

accessed 30 April 2021 25.  
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Especially the classification of article 47 makes a difference in the data, as 305 cases cite this provision. 

Excluding citations of article 47, just 286 judgements cite old articles.  

These numbers show that a large number of the CJEU’s cases that cite the Charter concern at least one 

new right, not guaranteed (in the same scope) by the Convention. Most likely it is a combination of all three 

reasons why the Charter is cited significantly more often than the ECHR ever was.  

 

 # of cases citing old rights # of cases citing new rights 

Counting article 47 as an old right 497 (50.5 %) 487 (49.5 %) 

Counting article 47 as a new right 286 (30.8 %) 641 (69,2 %) 

 

5. Question 2: Does the Charter and the CJEU influence Strasbourg 
case law?  

The previous chapter has shown that the Court of Justice, even though the Charter has dominated its case 

law in recent years, has been influenced by the Convention and the ECtHR’s case law. With the Charter of 

Fundamental Rights, there is now a human rights document quite similar to the ECHR. There is now also a 

second court, independent from the ECtHR that interprets the ECHR. This raises the question of whether 

this influence goes the other way as well. Does the CJEU shape Strasbourg case law?  

Out of the total 13,759 ECtHR cases in the dataset, we find that only 55 judgements cite the Charter of Fun-

damental Rights and 106 cases cite at least one CJEU decision. This shows that EU law does not heavily 

influence the ECtHR’s decisions. As Figure 2 shows, there is an increase in citations of CJEU case law after 

2010. But still only around 10 cases each year 

cite the Court of Justice.  

Union law is mostly referred to similarly to 

domestic law. EU directives and regulations 

might constitute legal bases for exceptions to 

human rights. CJEU case law is relevant for 

interpreting these provisions of secondary 

law but it is hardly ever referred to for a fun-

damental rights argument.  Figure 2: CJEU citations in ECtHR case law over time. 
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Based on the ‘subject matter’ metadata field in EUR-Lex we can identify the topics of the CJEU cases that 

are cited by the ECtHR. Of the 209 cited cases, only 23 have the subject matter “Fundamental Rights” and 

16 are classified under “Charter of Fundamental Rights”. Other subject matters such as the “Approximation 

of laws” (31 cases), “Social Policy” (17 cases) and “Asylum Policy” (15 cases) are more or equally represented 

in the citations.  

All in all, there is very little influence going “the other way” from Luxembourg to Strasbourg. In those cases 

where the CJEU is cited by the ECtHR, it is to interpret EU secondary law, not the Charter of Fundamental 

Rights. 

6. Question 3: Are there common trends in both courts?  

With both courts dealing with human rights in Europe, I now want to investigate whether there are some 

common developments in their decisions. Are the two courts faced with similar issues? Is there one specific 

right that is gaining or losing importance in both courts?  

I find that there is one main similarity between the courts: Procedural rights are more commonly cited in 

both courts’ decisions than other rights. Article 6 of the Convention (the right to a fair trial) is relevant in 

7,479 cases, that is more than half of all the cases in the dataset. As mentioned above, the corresponding 

article 47 of the Charter is cited 305 times in the CJEU dataset. Relative to all cases in which the Court of 

Justice refers to the Charter, this is more than 40%.  

This, however, is where the similarities end, due to substantial structural differences especially regarding 

how the courts can be accessed. The CJEU on the one hand only hears cases from the 27 member states of 

the EU, which are all (relatively) similar in their legal system as well as their social and economic develop-

ment. The ECtHR on the 

other hand adjudicates 

matters from 47 mem-

ber states with very dif-

ferent legal systems. In 

fact, more than half of 

the Strasbourg court’s 

cases (7,448 cases) origi-

nate in non-EU coun-

tries. The “top three” Figure 3: Number of ECtHR cases against Russia, Turkey and Ukraine since 1995. 
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countries, Russia, Ukraine and Turkey make up more than a third of the cases (5364 = 39 %). Looking at the 

development of the case numbers of these three countries, you can clearly see geopolitical events, such as 

the war in Ukraine (since 2014)40 and the coup attempt in Turkey (in 2016)41 affecting the case numbers 

against Russia and Turkey respectively.  

Procedural changes also affect the case numbers, skewing the comparability of the data. Protocol 14 to the 

ECHR, which introduced new admissibility criteria, entered into force in 2010, significantly reducing the 

caseload of the court in the following years, as can be seen in Figure 4.42 

Most importantly, the way the courts can be accessed by applicants is vastly different between the CJEU 

and the ECtHR. While the vast majority of cases in front of the 

ECtHR are filed by individual applicants,43 the majority of pro-

ceedings in front of the CJEU are preliminary ruling proce-

dures. In these cases, national member state courts refer ques-

tions of interpretation of EU law to the CJEU. 669 out of the 

total 992 fundamental rights cases in the dataset are such re-

quest for preliminary rulings. Only Actions for Annulment, 

 
40 European Court of Human Rights, ‘Annual Report 2015’ <https://www.echr.coe.int/Documents/Annual_report_2015_ENG.pdf> accessed 30 April 2021 13. 
41 European Court of Human Rights, ‘Annual Report 2017’ <https://www.echr.coe.int/Documents/Annual_report_2017_ENG.pdf > accessed 30 April 2021 8. 
42 Article 12 of Protocol 14 to the European Convention on Human Rights.  
43 In the whole dataset only 3 inter-state procedings could be identified [Ireland v. the United Kingdom App no 5310/71 (ECtHR, 18 January 1978); Cyprus v Turkey App 

no 25781/94 (ECtHR, 10 May 2001); Georgia v. Russia App no 13255/07 (ECtHR, 3 July 2014)]. 

Type of proceeding Number in dataset 

Preliminary Ruling 669 

Action for Annulment 230 

Action for Damages 35 

Infringement 25 

Staff Cases 17 

Figure 4: Number of ECtHR cases over time. 
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Actions for Damages and Staff Cases can be lodged by individuals. These types of proceedings represent 

only the minority of fundamental rights cases (282 cases).  

We can see from the data that the system of judicial protection is vastly different between the courts. The 

different ways to access the courts, different member states and different procedural rules make it hard to 

compare the data and find common trends. The only similarity is that procedural rights such as the right to 

a fair trial are predominant in both courts.  

7. Conclusion 

In conclusion, the data analysis shows that the ECHR and Strasbourg case law are still relevant in the EU, 

even after the adoption of the Charter of Fundamental Rights. Even though since 2009 the relevance of the 

Charter has been increasing, so has the number of citations of the ECtHR. This can be attributed to a larger 

number of fundamental rights questions to be answered, easier to use arguments and new rights protect-

ing individuals.  

This influence does not go the other way, however. In the few cases where the ECtHR refers to CJEU case 

law it does so to interpret secondary law provisions, not fundamental rights.  

Due to procedural differences and different member states, it is hard to identify similar trends in both 

courts. The right of individuals to lodge a complaint directly at the ECtHR leads to a strong influence of 

political events on the Court’s jurisprudence. One similarity that could be found, was that procedural hu-

man rights were cited more often than other rights.  

 


