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Slave cases made up five percent of U.S. cases decided before 1866. After years of citation, the 

network of citations these cases have helped create extends throughout American law. This 

paper documents that network and estimates that thirteen percent of American cases are only 

one or two steps removed from a slave case. My research suggests that slavery has played a 

much larger role in building American law than most scholars and lawyers have assumed. Not 

citing slavery might be harder than we think.  

 

Slavery remains a cornerstone of American law. After the Civil War, the legal profession 

never followed through with the radical implications of abolition. Instead, lawyers contributed to 

the erosion of Reconstruction. Narrow interpretations of the Thirteenth, Fourteenth, and Fifteenth 

Amendments and legal complicitly in white supremacist violence allowed vicious attacks on the 

rights of Black Americans to go unpunished. In this well-known story, however, lawyers are also 

usually seen as the heroes. Their revitalization of the Reconstruction Amendments and important 

role in the Civil Rights movement has seemed to absolve the profession of some of its complicity 

in racial violence. As James Gray Pope has put it, lawyers tell “a happy tale of progress from 

Plessy to Brown v. Board of Education starring the Supreme Court as the primary protector of 

civil rights.”1 

This traditional story focused on constitutional law misses a critical component of the law 

 
1 James Gray Pope, Snubbed Landmark: Why United States v. Cruickshank (1876) Belongs at the Heart of the 

American Constitutional Canon, 49 HARVARD CIVIL RIGHTS-CIVIL LIBERTIES L. REV. 386, 391 (2014).  
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of slavery—the roughly 11,000 published appellate opinions involving enslaved people,2 many 

of which addressed seemingly mundane issues of private law. Unlike the Reconstruction 

Amendments, the influence of these slave cases has not been systematically reexamined. Treated 

as good law in the wake of abolition, cases involving enslaved people continue to be cited as 

good law by many judges and lawyers today.3 Understanding the true influence of slavery on 

American law requires looking beyond the direct citation of slave cases to the broader network 

of influence that the law of slavery has helped create.  

Take the example of McDaniel v. Baskerville, an 1846 case from the Supreme Court of 

Appeals of Virginia resulting from a husband’s attempt to recover “the negro man Asa” along 

with other property that he argued had been bequeathed to him by his wife.4 According to the 

suit, Asa was one of “several slaves” who had been put into trust as part of a marriage settlement. 

Later, the trustee sold Asa to someone else, and the wife sued the trustee to recover her human 

property and receive an accounting of the earnings he had been generating.5 After the wife died, 

the husband continued the suit in his own name. The Supreme Court of Appeals of Virginia 

ultimately held that the husband “should be allowed the benefit of the previous proceedings” and 

sent the case back to the circuit court for him to amend his bill and continue the suit.6  

As slave cases go, McDaniel is relatively run-of-the-mill. Enslaved people like Asa were 

valuable pieces of personal property and were thus frequently included as part of marriage 

settlements. They also often served as collateral in loans and were routinely seized for debts and 

sold.7 Arrangements like the one described in McDaniel could help protect these valuable human 

 
2 This estimate comes from Jenny B. Wahl, American Slavery and the Path of the Law, 20 SOC. SCI. HIST. 281, 

281, 304 n.1 (1996). 
3 Justin Simard, Citing Slavery, 72 STAN. L. REV. 79 (2020).  
4 13 Gratt. 228 (1856).  
5 Id. 
6 Id. at 230.  
7 Bonnie Martin, Slavery’s Invisible Engine: Mortgaging Human Property, 76 J.S. HIST. 817 (2010). 
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assets from seizure, a protection that was especially useful in the volatile economy of the 

nineteenth century United States. McDaniel v. Baskerville, from this perspective, is merely one 

of thousands of examples of the routine support the legal system provided for slavery by 

resolving the disputes produced by a slave society and Asa just another one of its victims. 

Cited by only three judicial opinions--from 1882, 1893, and1941, respectively--McDaniel 

appears far removed from modern American law. Yet, it rests just below the surface. The three 

opinions that cite McDaniel are in turn cited by twenty-one more.8 These twenty-one citations 

include seven from the last two decades.9 McDaniel is most often cited for its holding that a 

trustee, if living, needs to be a party to a suit to set aside a deed made by that trustee. Both Willis 

v. Chesapeake Western Ry. Co. and Simon v. Ellison rely on McDaniel for this proposition.10 

Courts in turn have cited McDaniel’s progeny in Virginia11 as well as outside the state in 

Alabama, Oregon, and Wyoming.12 The most recent citation to the principle originated occurs in 

Lane v. Bayview Loan Servicing, LLC, a Virginia Supreme Court decision from 2019.13 Court 

filings14 and treatises15 contain citation to McDaniel, Willis, and Simon for the same proposition 

 
8 See Wills v. Chesapeake Western Ry. Co., 178 Va. 314, 323 (1941); Simon v. Ellison, 90 Va. 157, 159 (1893). 

These cases also appear in more than one hundred filings in appellate and trial courts and in CJS, ALR, and one law 

review article. See, e.g.,  
9 Wilburn v. Pinewood Lawns Condominium Phase I Council of Co-Owners (2004); In re Trustee's Sale of Property 

of Brown (2005); Benkahla v. White (2011); Fairfax County Redevelopment and Housing Authority v. Rieks 

(2011); Harris v. U.S (2014); Mayo v. Wells Fargo Bank, N.A. (2014); Mayo v. Wells Fargo Bank, N.A. (2015); 

Lane v. Bayview Loan Servicing, LLC (2019).The citations from trial and appellate court filings are similarly 

recent.  
10 178 Va. 314 (1941). It was cited in the other cases for a similar reasons. See Simon v. Ellison, 90 Va. 157 at 159 

(“he whose rights are to be affected by any proceedings should be before the court”). 
11 Id.  
12 State v. Hyde, 88 Or. 1, 21, 169 P. 757, 763 (1918) (“universally recognized”); Town of Carbon Hill v. Marks, 

204 Ala. 622, 624, 86 So. 903, 905 (1920) (cited as “analogous authorit[y]”); Nicholson v. Kingery, 37 Wyo. 299, 

261 P. 122, 125 (1927) (“universally recognized”).  
13 297 Va. 645, 658 n.2 (2019) (citing Willis v. Chesapeake W. Ry., 178 Va. 314 (1941))(“A trustee is a necessary 

party to a suit challenging his or her authority to make a foreclosure sale.”) 
14 See, e.g., David MURPHY, Plaintiff, v. JP MORGAN CHASE BANK, NA et al., Defendants., 2012 WL 6802468 

(E.D.Va.) (citing McDaniel); Kevin Hien PHAM, et al., Plaintiffs, v. BANK OF NEW YORK, Indenture Trustee, 

Encore Credit Receivables Trust 2005-1, et al., Defendants., 2012 WL 13119489 (E.D.Va.) (citing McDaniel) 
15 See, e.g., 34 C.J.S. EXECUTORS AND ADMINISTRATORS § 925 (citing Willis); 59A C.J.S. MORTGAGES § 865 (citing 

Willis) (“The trustee is not always a necessary party but may be necessary, depending on the circumstances . . . . “); 
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as well.  

Reid v. Stuart’s Ex’r, the third case that cites McDaniel directly, does so as an example of 

an equity court allowing a suit to continue after the original plaintiff’s death.16 Although the 

court in Reid relied on an equitable right of revivor rather than the supplemental right used in 

McDaniel, its citation to McDaniel was likely significant. All of its other citations on this point, 

were to later northern decisions, and especially in 1882, a decision from a nearby southern court 

would likely have been more persuasive.17 Reid was also cited by the Supreme Court of 

Nebraska, helping to establish a similar principle in Nebraskan law, which has been cited as 

recently as 2003.18  

 
1 PHILIP T VAN ZILE, A TREATISE ON EQUITY PLEADING AND PRACTICE (1904) Sec. 276 (citing Reid and McDaniel);  
16 Reid v. Stuart’s Ex’r, 20 W.Va. 382, 392 (1882) (bill of revivor—this is a narrow, technical difference). 
17 See Reid (citing Benson v. Wolverton, 16 N. J. Eq. 110; Keen v. Le Farge, 1 Bosw. 672; 16 How. Pr. 177; Banta 

v. Marcellus, 2 Barb. 373).  
18 See Fox v. Nick, 265 Neb. 986, 993, 660 N.W.2d 881, 886 (2003) (citing Hayden v. Huff, 62 Neb. 375, 379 

(1901) (citing Reid)).  
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McDaniel v. Baskerville Citation Network19 

  

 
19 This network diagram shows McDaniel v. Baskerville, in white at the top. The cases are arranged from top to 

bottom by distance from McDaniel and more recent cases appear darker.  
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McDaniel thus appears to be more significant than it looks at first. Although neither 

principle for which McDaniel has come to stand is especially groundbreaking, legal reasoning 

depends on precedent, even of the non-groundbreaking sort. Precedent is the “[c]urrency of the 

legal system” and “at the heart of the way in which lawyers think about the legal system.”20 

Lawyers still subscribe to Justice Marshall’s maxim that “general expressions, in every opinion, 

are to be taken in connection with the case in which those expressions are used.”21 Judges pepper 

their decision with citations, and these citations “help define the structure of the system.”22 The 

continued presence of slave case like McDaniel and the line of cases it helped established in 

treatises, briefs, and opinions should not be dismissed just because it is not a leading case on a 

contentious legal topic.  

McDaniel is just one of thousands of slave cases that have helped to generate their own 

citational legacies. For every case that directly cites a slave case there are many more that are 

indirectly linked to the law of slavery through the network of citations these cases have created. 

By citing these cases, judges and litigants (likely unknowingly) have dramatically extended the 

legal influence of legal rules established in a slave society. Accounting for and addressing the 

influence of these cases is a monumental task.  

Tracking slavery’s influence on American law would have been difficult, even if it had 

been attempted when slavery was abolished. Slave cases accounted for more than five percent of 

published American appellate opinions decided before 1866.23 Today, after 200 years of 

accumulated precedent, the citation networks of slave cases have metastasized. Using citational 

 
20 Frank B. Cross et al., Citations in the U.S. Supreme Court: An Empirical Study of Their Use and Significance, 

2010 U. ILL. L. REV.  489, 490 (2010); William M. Landes and Richard A. Posner, Legal Precedent: A Theoretical 

and Empirical Analysis, 19 J.L. & ECON. 249, 292 (1976).  
21 Cohens v. Virginia, 19 U.S. 264 (1821).  
22 David G. Post and Michael B. Eisen, How Long is the Coastline of the Law? Thoughts on the Fractal Nature of 

Legal Systems, 29 J. L. STUDIES 545, 570 (2000).  
23 This is my calculation.  
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information recently made available through the Caselaw Access Project (“CAP”), this paper 

estimates that slave cases, cases that cite slave cases, and cases that cite those cases account for 

roughly 13% of published cases accessible on legal databases. This estimate likely undercounts 

the influence of this network of slave cases as it fails to account for their appearance in court 

filings, treatises, and legal scholarship.24 Slave cases appear to be cited at slightly lower rates 

than other cases decided during the same period, but they remain only one or two degrees 

removed from tens of thousands of modern judicial decisions. Understanding the continued 

influence of the law of slavery is a critical step in acknowledging the way that slavery shaped the 

private law and in addressing the limitations of legal system’s response to slavery and 

emancipation.  

The paper begins with a discussion of the scholarly neglect of slave cases. It then 

suggests that such neglect is unjustified as slave cases are cited at only slightly lower rates than 

other nineteenth century cases. It then discusses the ways in which court use citations to slave 

cases and highlights examples where slavery likely shaped the path of American law. Finally, it 

concludes by suggesting ways to address the legacy of slave citation.  

The Law of Slavery in the Literature 

Although scholars interested in the development of American law argue for the important 

role that nineteenth century law played in American legal development, they tend to see slavery 

as a relatively insignificant force if they recognize it at all.25 Roscoe Pound, writing little more 

 
24 In addition, many other cases decided in nineteenth century slave states that did not directly involve enslaved 

people but may have been geared toward protecting and promoting slavery.  
25 Writing in 1938, Roscoe Pound deemed the period from independence to the Civil War, as the “formative era” of 

American jurisprudence. ROSCOE POUND, THE FORMATIVE ERA OF AMERICAN LAW (1938). Similarly, Karl 

Llewellyn argued in the 1940s that all law school students ought to take a course on legal history to acquaint 

themselves with the development of fundamental concepts in private law. Karl Llewellyn, On the Problem of 

Teaching ‘Private’ Law, 54 HARV. L. REV. 54 (1941). J. Willard Hurst, writing in the 1950s also pointed to this era 

as essential to understanding American law. J. WILLARD HURST, LAW AND THE CONDITIONS OF FREEDOM IN THE 

NINETEENTH-CENTURY UNITED STATES (1964). Morton Horwitz’s study of private law and economic change in the 
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than 50 years after abolition, only directly refers to slave cases in a single sentence in The 

Formative Era of American Law, his classic treatment of nineteenth century courts.26 The 

pioneering legal historian J. Willard Hurst similarly sees slavery as essentially out-of-step with 

the American legal system that would come to triumph in the nineteenth century.27 The 

Transformation of American Law, Morton Horwitz’s groundbreaking study of private law and 

economic change in the nineteenth century, explicitly discusses only one case involving enslaved 

people, and argues that the case likely had little influence because of its subject matter.28 As Paul 

Finkelman has recognized, discussions of the Supreme Court follow the same pattern; many 

historians avoid mentioning slavery when assessing the contributions of the Court and its 

justices.29 Even historians focused on the development of southern law have tended to see slave-

related law as exceptional. From this perspective, the accommodation of slavery by southern 

judges hindered the development of a unified, national commercial legal regime.30  

Other scholars tend to study the law of slavery on its own terms, rather than as a source 

for later legal developments.31 The law of slavery, from this perspective, provides insight into the 

social and cultural history of a slave society. Even scholars focused on the relationship of slavery 

 
nineteenth century reads nineteenth century court opinions to argue that judges used law as “an instrument of 

policy” in order to encourage economic development. MORTON HORWITZ, THE TRANSFORMATION OF AMERICAN 

LAW, 1780-1860, at 30 (1979). Studies of southern judges have followed his lead, analyzing their opinions in 

relation to the development of a national, commercialized law. See HOWARD SCHWEBER, THE CREATION OF 

AMERICAN COMMON LAW, 1850-1880 at 6 (2004). TIMOTHY S. HUEBNER, THE SOUTHERN JUDICIAL TRADITION: 

STATE JUDGES AND SECTIONAL DISTINCTIVENESS, 1790-1890, at 5 (1999).  

A few scholars, however, have noticed or suggested links between slavery and doctrinal development. See 

Alfred L. Brophy, Reparations Talk: Reparations for Slavery and the Tort Law Analogy, 24 B.C. THIRD WORLD L.J. 

81, 136 (2004); Jeffrey W. Stempel, Making Liquor Immunity Worse: Nevada's Undue Protection of Commercial 

Hosts Evicting Vulnerable and Dangerous Patrons, 14 NEV. L.J. 866, 896 (2014);  
26 POUND, FORMATIVE ERA, at 9-10.  
27 HURST, LAW AND THE CONDITIONS OF FREEDOM, at 25. 
28 HORWITZ, TRANSFORMATION, at 62, 92-93.  
29 PAUL FINKELMAN, SUPREME INJUSTICE: SLAVERY IN THE NATION’S HIGHEST COURT 8 (2018).  
30 See SCHWEBER, CREATION OF AMERICAN COMMON LAW, at 6; HUEBNER, SOUTHERN JUDICIAL TRADITION, at, 5; 

THOMAS MORRIS, SOUTHERN SLAVERY AND THE LAW, 1619-1860, at 428-434.(1999) (summarizing debate).  
31 TK 
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and legal development often exclude private law subjects from the scope of their studies. Laura 

Edwards’s work on legal localism, for example, explicitly excludes property law.32 Paul 

Finkelman’s analysis of Justice Marshall’s slavery jurisprudence similarly pays little attention to 

“mundane cases” involving the enslaved in which he deems slavery was “not important to the 

case.”33 Lawrence Friedman’s classic survey of the history of American law reflects the division 

between slavery and more mainstream legal subjects in the historical literature. He treats the law 

of slavery in a chapter on the law of “personal status,” but excludes it, for example, from his 

treatment of the law of mortgages, succession, sales, and contracts.34  

Legal scholars and judges have similarly tended to see slavery as something essentially 

irrelevant to most legal debates. From this perspective, the category “slave case,” like 

Easterbrook’s “law of the horse,” is meaningless or worse.35 Will Baude and Stephen Sachs, for 

example, argue that because “the legal system treated people like ordinary property” most slave 

cases merely “state ordinary rules of law.”36 They see slavery as so irrelevant to the holdings of 

most cases that acknowledging a case’s slave-related subject matter threatens to interfere with 

scholarly “truth seeking” and the “intellectual distance we ought to have from the law.”37 Judges 

may feel the same way. In eighty percent of modern cases in which judges rely on citations to 

slave cases, they fail to even acknowledge that the case they are citing involved slavery.38  

Earlier lawyers may have have been more willing to acknowledge slave cases as part of 

the legal canon. K-Sue Park’s important work on the influence of “conquest and enslavement” 

 
32 LAURA EDWARDS, THE PEOPLE AND THEIR PEACE: LEGAL CULTURE AND THE TRANSFORMATION OF INEQUALITY 

IN THE POST-REVOLUTIONARY SOUTH 6, 79-80 (2009). 
33 FINKELMAN, SUPREME INJUSTICE, 52. 
34 LAWRENCE FRIEDMAN, A HISTORY OF AMERICAN LAW, 154-166, 181-186, 193-197, 203-206 (3d ed. 2005).  
35 See Frank Easterbrook, Cyberspace and the Law of the Horse, U. CHI. L. FORUM 207 (2009).  
36 Will Baude and Stephen Sachs, Citing Slavery in the BlueBook, THE VOLOKH CONSPIRACY (OCTOBER 30, 2020), 

https://reason.com/volokh/2020/10/30/citing-slavery-in-the-bluebook/ 
37 Id.  
38 Simard, Citing Slavery, at 97.  
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on the development of American property law uncovers the extent to which Property casebooks 

regularly included slave cases until the 1920s and 1930s.39 These cases were used to illustrate a 

broad set of legal principles from charitable trusts to trespass.40 Park notes, however, that such 

cases were not considered systematically, nor did scholars confront “the significance, scale, or 

impact of the trade, nor the nature of subjugation in these cases.”41 Instead, they were included 

“without reflection, critique, or even acknowledgement that property in people was at that time 

illegal and obsolete.”42 Their inclusion in casebooks suggests, however, that at least some 

scholars viewed them as important.  

Nineteenth century lawyers treated slave cases similarly before abolition. Instead of 

classifying them into a special legal category, they cited slave cases for basic legal propositions 

and including them in treatises alongside non-human forms of property.43 These cases were in 

turn cited by lawyers and judges both within and outside of slave states in many different 

contexts.44 As a result of this categorization scheme, nineteenth century lawyers did not 

understand most slave cases as a part of the legal regime of slavery that had been abolished by 

the Thirteenth, Fourteenth, and Fifteenth Amendments. After abolition, for example, American 

courts continued to enforce payments on contracts for slaves, even though the subjects of these 

contracts were no longer enslaved.45  

Because lawyers and legal scholars have treated slave cases as normal law, they have 

never systematically examined the influence of the law of slavery. They appear to have mostly 

 
39 K-Sue Park, Conquest and Slavery as Foundational to Property Law (April 2, 2021) at 14.  
40 Id. at 16-17. 
41 Id.at 14-15.  
42Id. at 14. Treatises, too, seem to have been similarly steeped in slave cases. 
43 Justin Simard, Slavery’s Legalism: Lawyers and the Commercial Routine of Slavery, 37 L. AND HIST. REV. 571 

(2019) 
44 Id. Simard, Citing Slavery. 
45 Id. 
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assumed that such cases have exerted a relatively minor influence on the law without fully 

testing their assumptions. Further investigation might reveal that such assumptions are correct 

and that the category of slave case does not provide significant doctrinal meaning or that many of 

the rules stated and developed through slave cases are defensible or even laudable. To reach such 

a conclusion, however, case law created by slave cases must first be systematically evaluated.  

Slave Case Citation 

 One way to gauge the importance of slave cases is to trace the citation network that they 

have helped generate. Citation counts and more advanced network analysis provides a way to 

estimate the influence of cases and show the organization and evolution of law.46 This paper 

provides a broad look at the legal rules generated by slavery by using citation information from 

CAP. Designed to “make all published U.S. court decisions freely available to the public online,” 

the CAP database contains electronic copies of more than six million state and federal cases. 

Copies of the cases have been generated by digitizing more than 40 million pages of reporters 

from the Harvard Law School Library.47 

CAP offers scholars a useful resource. Researchers can download the full database of 

cases, a database of citation information, or rely on CAP’s API to find and parse cases. This 

freely accessible information about citation allows for large-scale analysis. Prior studies of 

citation based on commercial research tools have generally relied on relatively small samples of 

 
46 See, e.g., Thomas A. Smith, The Web of Law, 44 San Diego L. Rev. 309 (2007); Post and Eisen, How Long is the 

Coastline?; Lawrence M. Friedman, Robert A. Kagan, Bliss Cartwright, and Stanton Wheeler, State Supreme 

Courts: A Century of Style and Citation, 33 Stan. L. Rev. 773, 779 (1980); Joseph S. Miller, Two Centuries of 

Trademark and Copyright Law: A Citation-Network-Analysis Approach, CHI. KENT J. OF INTELLECTUAL PROPERTY 

(2020). See also Jane E. Goodman, Matt Tomlinson, and Justin B. Richland, Citational Practices: Knowledge, 

Personhood, and Subjectivity, 43 ANNUAL REVIEW OF ANTHROPOLOGY 449-63 (2014); SHAUNNAGH DORSETT AND 

SHUAN MCVEIGH, JURISDICTION (2012).  
47 About | Caselaw Access Project. Cases include metadata with information such as citations, case names, and 

docket numbers. More recently, CAP has added case citation metadata, providing information about the cases a case 

cites and the case that cite it. 

https://case.law/about/
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cases since researchers had to manually create their own database of links between cases. CAP’s 

tools allow the automated exploration of multiple layers of citation.  

 This study leverages this newly available information along with information gathered 

from traditional legal databases. It is based on two randomly selected source groups of 200 cases. 

I randomly selected the first from a group of cases decided before 1866 and identifiable as slave 

cases, that is cases that involve enslaved people either as the subjects or objects of the litigation. 

I randomly selected the second from all cases decided before 1866. Using CAP’s citation 

information allowed me to expand my study to include cases that are connected to these cases via 

various degrees of citation. A case with one degree of separation cites a slave case; a case with 

two degrees of separation cites a case that cites a slave case and so on.  

Although CAP is a powerful tool for researchers, it has limitations. CAP relies on optical 

character recognition (“OCR”) to generate full-text searchable copies of the cases it scans. As 

CAP explains, even advanced OCR technology makes “countless errors,” so some cases have 

transcription errors.48 CAP’s citation tracking also contains errors in both under- and 

overcounting citations. CAP sometimes misses atypical reporter names. Some Louisiana judges, 

for example, cite the Louisiana Annual Reports using “An.” Or “A.” rather than the standardized 

“La. Ann.”49 CAP now undercounts the number of citations these cases receive.  In other cases, 

ambiguous citations lead CAP to conflate citations of Virginia Reports, Washington and 

Washington Reports, since both are cited as “Wash.”50 In some instances, however, CAP 

provides a more comprehensive citation count than its commercial competitor, Westlaw.51  

 
48 Id. 
49 CAP is constantly improving, so these flaws may be fixed by the time this paper is published. I will update my 

data using the newest and best version of CAP citation data.  
50 See, e.g., Schulte v. Schering, 2 Wash. 127 (1891), which is counted as a case that cites Keene v. Lee, when it 

actually cites to a page in a different Wash. reporter 
51 Moss v. Sandefur, 15 Ark. 381 (1854). 

https://cite.case.law/cited-by/6716265/
https://cite.case.law/cited-by/6716265/
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In the sample of cases used in this paper the differences in numbers of citations between 

Westlaw and CAP ranged from 0 to 178. The median value of the difference was 1 citation and 

the average difference in citation was 3.9 citations.52 Continued development of CAP is 

improving results, and the results of this paper will be updated until publication. When possible, 

this paper relies on data found in both Westlaw and CAP as a form of error correction.53 

 My slave citation sample included 200 cases randomly chosen from the 8,397 results 

returned when searching for “advanced: slave! OR negro!” on Westlaw with dates restricted to 

before 1866.54 Of these cases, 197 originated in a jurisdiction where slavery was still legal in 

1860; the three exceptions were related to fugitive slave laws.55 The cases dealt with a variety of 

subjects generated from a slave society, from the transfer of enslaved people through inheritance, 

gift, and sale to actions related to seizure of enslaved people for debt, to cases related to the theft 

and murder of enslaved people. Nearly a quarter of the cases have never been cited by another 

court. The mean number of citations for a case is 7.2 and the median number of citations is 3.  

 The general case sample included 200 randomly selected cases from the 197,183 results 

returned when searching for “court” with dates restricted to before 1866. Approximately 45% of 

 
52 See, e.g, Brownson v. Weeks, Mallard v. Dejan, and Mendelsohn v. Armstrong 
53  

Slave Cases Absolute Value of Difference in Citation Number 

Average 2.33 

Median 1 

General Cases Absolute Value of Difference in Citation Number 

Average 6.375 

Median 2 

 
54 Although this captures many slave cases, it is likely that it is undercounting. Not all cases involving enslaved 

people use terms like “slave” or “negro.” And in some cases it is not kind of clear from the opinion what kind of 

property was at issue.  
55 These include the fifteen slave states (Alabama, Arkansas, Delaware, Florida, Georgia, Kentucky, Louisiana, 

Maryland, Mississippi, Missouri, North Carolina, South Carolina, Tennessee, Texas, and Virginia) as well as the 

District of Columbia.  The three exceptions related to actions brought under fugitive slave laws. See,  

https://cite.case.law/la-ann/47/1042/
https://cite.case.law/la-ann/47/1042/
https://cite.case.law/la-ann/45/1270/
https://cite.case.law/la-ann/45/1270/
https://cite.case.law/la-ann/52/1300/
https://cite.case.law/la-ann/52/1300/
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these cases originated in a slave state. Nine of the 200 cases were slave cases. Like the slave case 

sample, these cases dealt with a broad variety of subject areas. Also, like the slave cases, more 

than twenty percent of the cases had never been cited by another court. The mean number of 

citations for a case was 14 and the median number of citations is 4.5. 

 

 

Cases in my slave case sample appear to have been cited less than cases in my general 

case sample. Several factors may help explain the difference in citation. Not only do some slave 

cases involve issues exclusive to slavery that have little wider applicability, they also are more 

likely to have been decided in the courts of slave states and therefore exclude state courts like 

those of New York, which have been found to have outsized influence.56 To isolate some of 

 
56 Friedman et al., State Supreme Courts, 295 (studying 1900-1930); Gregory A. Caldeira, On the Reputation of 

State Supreme Courts, 5 POL. BEHAV. 83 (1983); Stephn J. Cho, Mitu Gulati, and Eric Posner, Judicial Evaluations 

and Information Forcing: Ranking State High Courts and Their Judges, 58 DUKE L. J. 1313-1381 (2009) 
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these factors, I plan to analyze a third sample of general cases that originated in slave states 

before 1866 for comparison. Another factor contributing to the difference in citation numbers is 

a small number of general cases that received significantly more citations than the rest of the 

sample.57  

The difference in citation numbers might also be attributed to a hesitancy of judges and 

lawyers to cite cases after emancipation. The slave cases, however, actually have a later average 

date of citation (1890) than do the general cases (1885), and this difference is significant.58 This 

is despite the fact that the original samples shared the same average date (1840).  

 
57 This helps to explain the much larger standard deviation (and hence large confidence interval) for the general 

cases. Trimming the top and bottom ten percent of cases in each sample results in a mean for the slave cases of 5.7 

and a mean for the general cases as 7.6.  
58  

Slave Case One Degree Decisions Dates 

Average 1892 

Median 1890 

General Case One Degree One Degree Decisions Dates 

Average 1888 

Median 1885 

T-Test P Value *0.0020 
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Another way to describe the influence of slave cases is to examine not just the cases that 

directly cite them but also the cases that cite the cases that directly cite them. This is especially 

important because numerous studies have found that judges are much less likely to cite older 

cases.59 CAP finds that 17,833 unique cases are two degrees removed from the slave cases. That 

is, 17,833 cases cite one of the cases that cites a slave case from the sample. The number is 

higher for the general cases. For those cases, 27,794 cases are two degrees removed from the 

 
59 In Arkansas for example, older cases made up only about one percent of citations in Arkansas courts from 1950-

2000. A Michael Beaird, Citations to Authority by the Arkansas Appellate Courts, 1950-2000, 25 UNIV. ARK. L. 

REV. 301, 309 (2003). In Ohio courts, judges only very rarely cited cases before 1870.  James Leonard, An Analysis 

of Citations to Authority in Ohio Appellate Decisions Published in 1990, 86 L. LIBRARY J. 129 (1994). Kansas 

judges similarly relied on newer cases: only five percent of cases cited in 1995 came before 1950. Joseph A. Custer, 

Citation Practices of the Kansas Supreme Court and Kansas Court of Appeals, 8 KAN. J.L. & PUB. POL’Y 126 Tbls. 

7A and 7B (1998). New York judges follow the same pattern, with most citations being less than 20 years old. 

William H. Manz, The Citation Practices of the New York Court of Appeals, 1850-1993, 43 BUFF. L. REV. 121, 136 

(1995).  In Montana, only three percent of citations were to cases more than five decades old. Fritz Snyder, The 

Citation Practices of the Montana Supreme Court, 57 MONTANA L. REV. 454 (1996). 
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random sample of general cases.60 Slave cases thus appear to have generated a smaller citation 

network albeit one of significant size. Like in the samples of cases that directly cite the cases in 

my sample, cases two citations removed from the slave cases appear to have a later average date 

of citation. The difference in dates is only two years, but it is statistically significant.61  

In addition to providing citation counts for cases, CAP also provides the PageRank scores 

of the cases in its databases.62 PageRank is an algorithm developed by Google that determines 

the centrality of nodes in a network by measuring the likelihood of other nodes in the network 

linking to that object.63 CAP’s PageRank “raw score” is the probability of encountering case if 

starting on a random case and following random citations.64  

 
60 Note: This only includes unique. The additional 2,345 cites of cases that cite to multiple one degree slave cases 

are not included nor are the 3,470 cases that cite to multiple one degree general cases.   
61  

Slave Case Two  Degree Two Degree Decisions Dates 

Average 1918 

Median 1914 

General Case Two Degree Two Degree Decisions Dates 

Average 1916 

Median 1910 

T-Test P Value *0.00003 

 
62 See Data Specifications | Caselaw Access Project 
63 Other scholars have already used PageRank to analyze legal networks. See Derlén, Mattias and Lindholm, Johan, 

Measuring Centrality in Legal Citation Networks – A Case Study of the HITS and PageRank Algorithms (January 7, 

2017). Available at SSRN: https://ssrn.com/abstract=2910926; Thomas Neale, Citation Analysis of Canadian Case 

Law, JOAL, Citation Analysis of Canadian Case Law | Journal of Open Access to Law (cornell.edu).  
64 Id.  

https://case.law/docs/specs_and_reference/data_formats
https://ojs.law.cornell.edu/index.php/joal/article/view/20
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Based on PageRank, the slave and general cases seem relatively close in their level of influence, 

and a statistical analysis of the PageRank scores suggests that the difference between the 

PageRank scores of the slave cases and the general cases is not significant.65  

The Influence of Slave Case Citation 

This analysis suggests that slave cases have exerted a significant influence on American 

law. One way to think about their influence is to extrapolate the findings of this sample, to the 

larger body of appellate slave cases.66 Slave cases make up 5% of American cases decided before 

the year the Thirteenth Amendment was ratified. This is a little more than 1/10 of 1% of 

American reported cases. Based on the citation numbers calculated here, we should expect to 

find 50,000 to 80,000 cases that directly cite slave cases. This would mean that roughly 1% of 

 
65 P score is *0.09388133278 
66 For the purposes of this analysis, I have estimated the total number of slave cases at 9,000. As mentioned above, 

my Westlaw searches returned roughly 9,000 slave cases. Jenny Bourne Wahl, however, maintains that nearly 

11,0000 slave cases exist in American reporters. See Wahl, American Slavery and the Path of the Law.  
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American cases are either slave cases or cite slave cases. More one step away, and we should 

expect to find on the order of 800,000 cases that cite cases that cite slave cases. That would mean 

that more than 13% of American cases are within two degrees of slave case. Not citing slavery 

might be harder than it seems. 

The following network graphs, creating using my sample cases, provide three ways of 

visualizing the influence of my 200-case sample.  
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Slave case network including first- and second-degree cases with slave cases in orange 

 

 

 

Slave case network including first- and second-degree cases separated into layer by degree of 

removal from slave cases, with slave cases at the top. Newer cases are darker. 
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Slave case network including first- and second-degree cases. Grouped by court and date with 

slave cases in red.  
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 My analysis of this network of slave cases suggests two initial conclusions. First, it 

indicates that that slave cases are part of the mainstream of American law. Although they are 

cited slightly less than non-slave cases, they appear to be cited at a similar magnitude. This 

finding indicates that judges see the precedent made in slave cases as relevant to many non-slave 

cases. Second, my analysis suggests that American judges and lawyers have not systematically 

avoided citing slave cases or cases that derive from slave cases.67 Judges therefore either appear 

to share Baude and Sach’s position that most slave cases should be treated as ordinary law or fail 

to recognize that they are citing slave cases or cases that derive from slave cases. 68 The lower 

citation rates of slave cases could suggest that some judges have avoided citing slave cases. 

Another likely explanation is that slave cases address legal issues or come from courts that are 

usually cited less frequently than average. More sampling would be required to reach such a 

conclusion.  

The Meaning of Slave Case Citation 

The large citation network created by slave cases suggests that even if they have not 

shaped American law in a systematic way, they have almost certainly affected its development. 

Fully understanding the influence of slavery in specific areas of law will require the meticulous 

tracing, tracking, and analysis of doctrine that grew out of slavery. That evaluation is beyond the 

scope of this (or any single) paper. This section instead provides a framework for analyzing the 

influence of the law of slavery, along with examples of how slavery has shaped American law. 

These examples suggest that further research on the cases belonging to the citation network 

created by the law of slavery will reveal that slave cases have influenced law in both subtle and 

 
67 It is possible that direct citation to slave cases may have decreased in recent times. My sample is not large enough 

to make such fine grained conclusions. I am considering expanding it.  
68 See infra; Simard, Citing Slavery; Simard, Slavery’s Legalism.  
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obvious ways.  

Lawyers do not treat all precedent equally. As Thomas Smith has pointed out, a relatively 

small number of cases account for the bulk of citations.69 Scholarly and historical analysis thus 

tends to focus on major appellate cases that define or shift doctrine. From this perspective, the 

most influential slave cases are those that have made significant doctrinal impact. Such doctrinal 

impact is likely to be viewed as more significant by lawyers inclined to treat slave cases as 

ordinary law if it can be demonstrated that a case’s slave context may have affected the court’s 

reasoning. Such influence is also more likely to be seen as a significant if the case established a 

doctrinal rule that has not been followed in every circuit. This would provide further evidence 

that the rule might not have been established without the influence of slavery. The following 

table attempts to capture these dynamics. A case that established a novel rule that was clearly 

influenced by the case’s slave context and that differed from rules in other jurisdictions would 

provide evidence of slavery’s influence on the law. A case with fewer of these factors might 

demonstrate a smaller level of influence.   

 
69 Smith, Web of Law, 325.  
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 Low High 

Novelty of Rule 

Established 

Applies well-

established law 

Announces major 

change in the law 

Slavery’s Influence on 

Holding 

Slavery does not 

appear to have 

directly influenced 

holding  

Slavery clearly 

shaped holding 

Level of Disagreement 

on Law 

Rule exists in many 

or most other 

jurisdictions 

Rule exists only in 

slave states 

 

 McDaniel v. Baskerville, the case discussed in the introduction, provides an example of 

how these factors can account for a case’s significance. Recall that judges have most frequently 

cited McDaniel for the proposition that a trustee needs to be a party to a suit to set aside a deed 

made by that trustee. This basic proposition of law is not novel and has been widely adopted. It 

seems to be cited primarily because it states black letter law clearly. The case’s slave context 

does not appear to have significantly affected the outcome in this case. Although it is true that 

many legal rules evolved to protect property in slaves from seizure, and the trust—and by 

extension this case—would not have been created if not for one family’s effort to protect its 

human assets from seizure—there is little reason to believe that the court would have decided 

that a trustee would not need to be a party to a case if the trust had involved non-human property. 

This case thus provides a relatively low baseline for the influence of slavery on the law. A 
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citation to the line of cases derived from it thus seems to be an example of the modest influence 

on law that some slave cases exert.  

 Townshend v. Townshend, an 1848 Maryland case that originated from a challenge to a 

will, provides an example of the stronger influence slavery has exerted on the development of the 

law. 70 In Townshend the testator, John Townshend, freed the enslaved people he owned and left 

all of his property to them.71 Two of his family members challenged the will in a caveat 

proceeding, arguing that Townshend had been suffering under the delusion that God would 

punish him if he did not free the people he enslaved. After the jury sided with the caveators on 

five of six counts, the caveatees appealed. The Maryland Court of Appeals reversed the trial 

court’s decision, ruling that some of its jury instructions had been improper.72 Its opinion, 

however, made it clear where it stood on the outcome of the casem, writing that there “certainly 

was testimony in the cause, conducing to prove, that the paper in controversy was the direct 

consequence and offspring of the delusion under which this testator labored; a delusion 

calculated to pervert his judgment and to control his will, with respect to the disposition of his 

estate . . . .”73  

 Townshend was the first case in the United States to recognize what came to be known as 

the “insane delusion” rule.74 The rule, which originated twenty-two years earlier in Dew v. Clark, 

162 Eng. Rep. 410 (1826), allows courts to refuse to enforce provisions of wills it deems to 

 
70 7 Gill 10 (Md. 1848).  
71 Id.  
72 Id. at 32. The Maryland Court of Appeals ruled that the trial court had improperly instructed the jury that if 

delusion had been proved, the burden shifted to the caveatees to show that he was not suffering under the delusion 

when he executed his will. The court said that the jury had the right to determine whether the delusion was a 

permanent or temporary one. If they had determined it was temporary, the caveators would have had to demonstrate 

that the testator was suffering under delusion when he executed his will.  
73 Id. at 32-33. 
74 § 2:9. EARLY AMERICAN CASES ON TESTAMENTARY CAPACITY, WILL CONTESTS § 2:9 (2d ed.); see also Dougherty 

v. Rubenstein, 914 A.2d 184, 187 (Md. Ct. Spec. App. 2007).  
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reflect irrational beliefs, even if these wills were executed by otherwise rational people.75 After 

Maryland adopted the rule, it was adopted in New York and Pennsylvania five years later. 

Neither court cited the Maryland opinion in its decision, but the Pennsylvania court did not cite 

any authority and the New York court only cited to Dew.76 Although a treatise identifies the New 

York case, Am. Seamen's Friend Soc. v. Hopper, as the leading early American case on the issue, 

Townshend has been cited more than that case.77  

Townshend’s slave context appears to have shaped its holding. Although the Maryland 

Court of Appeals reversed the lower court, it still shared its opinion on how the case should come 

out—against a testator attempting to manumit the enslaved people he owned. It seems possible 

that the court would not have reversed had it not felt that the caveators would again win below. 

As the legal historian Thomas Morris has demonstrated, many nineteenth century courts worked 

with legislatures to make manumission of the enslaved difficult or impossible. Courts, fearing 

the threat of a free Black population, held that former slaves could not inherit property and 

forced freed people to leave the state. Some legislatures simply prohibited manumission in 

wills.78 In this context, the Townshend court’s opinion appears to be designed to further a public 

policy against manumission. That Townshend’s belief that he would be punished by God for 

owning people was deemed clearly delusional demonstrates the extent to which the court 

unthinkingly took a pro-slavery viewpoint in the case. This is especially noteworthy since, 

according to the legal historian Susanna Blumenthal, nineteenth century courts were generally 

 
75 175 A.L.R. 882 (Originally published in 1948); RESTATEMENT (THIRD) OF PROPERTY (Wills & Don. Trans.) § 8.1 

(2003) (“An insane delusion is a belief that is so against the evidence and reason that it must be the product of 

derangement. A belief resulting from a process of reasoning from existing facts is not an insane delusion, even 

though the reasoning is imperfect or the conclusion illogical. Mere eccentricity does not constitute an insane 

delusion.”) 
76 See Stanton v. Wetherwax, 1853 WL 5808 (N.Y. Gen. Term. 1853);  
77 33 N.Y. 619 (1865);  
78 See MORRIS, SOUTHERN SLAVERY AND THE LAW, 372, 374-79; Leech v. Leech, 21 Pa. 67, 71 (1853). 
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“reluctant to brand any particular religious or political belief insane as a matter of law, 

disclaiming any intention to impose orthodoxy from the bench.”79 Enforcing support for slavery 

seemed to have overcome this hesitancy in Townshend.  

Not every American court has adopted the insane delusion rule, and the wording of the 

rule varies from court to court.80 Slavery does not appear to have been a major factor in whether 

a court adopts the rule or how it words it as both former slave states and non-slave states have 

adopted the rule. Despite a low score on the final factor, Townshend offers a strong example of 

the importance of slavery to the development of American law.  

[For the final version of the paper I anticipate significantly expanding this section] 

Conclusion 

 These examples suggest that at least some slave cases have significantly shaped doctrine 

and created networks of citation based on doctrine shaped by slavery. Careful analysis of the 

evolution of legal doctrine is needed to understand whether and how slave cases generated 

distinctive legal rules that were then passed on in their citation networks. A full evaluation of the 

meaning of slavery’s legacy in citation will require further study. The vast networks created by 

slave cases suggest, however, that such influence could be significant.  

Even if further study reveals that slavery only shaped areas of law, lawyers still ought to 

reconsider their unthinking citation of slave cases and their legacy. As the legal tendency to cite 

even basic legal rules illustrates, citation practices have meaning for lawyers. These practices 

also have broader meanings for the legal system’s legitimacy. Citation allows lawyers to harness 

the authority of the past,81 which in turn brings an “aura of authority” to the present that allows 

 
79 Susanna Blumenthal, The Deviance of the Will: Policing the Bounds of Testementary Freedom in Nineteenth 

Century America, 119 HARV. L. REV. 959, 994 
80 See § 6:11.The insane delusion rule, WILL CONTESTS § 6:11 (2d ed.) n.5.  
81 Jane E. Goodman, Matt Tomlinson, and Justin B. Richland, Citational Practices: Knowledge, Personhood, and 
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judges to separate their holdings from themselves.82 Citation also helps to obscure the ways that 

judges determine legal issues and the relevance or irrelevance of facts.83 Slave cases, by 

providing authority, therefore have helped judges constitute and justify their decisions and the 

legal system writ large.84  

Focusing only on doctrinal influences—at the expense of a broader conception of the 

importance of slave cases to building American law—risks reinforcing the tendency toward 

abstraction that integrated these cases into American law in the first place. Elizabeth Merz has 

observed how classroom dialogues socialize lawyers to a “legal ‘reading’” of cases.85 This 

reading discourages students from developing “a systematic or comprehensive consideration of 

social context” in favor of a model focused on “parsing written texts for the correct reading.”86 

Jane Goodman similarly argues that law students learn a “kind of noncitability;”87 they are 

trained to understand certain facts as irrelevant to legal holdings. Law schools spend relatively 

little time, on the other hand, discussing research strategies or thinking about how such strategies 

might influence the production of legal arguments.88 And they often actively discourage students 

from developing “a systematic or comprehensive consideration of social context and 

specificity.”89 As long as judges aspire to apply common law reasoning, such reasoning will need 

to be taught in law schools and applied by lawyers.  But the legacy of slavery in American law is 

 
Subjectivity, 43 ANNUAL REVIEW OF ANTHROPOLOGY 449-63, 451 (2014).  
82 DORSETT AND MCVEIGH, JURISDICTION, at 57, 71.  
83 John Henry Merryman, The Authority of Authority: What the California Supreme Court Cited in 1950, 6 STAN. L. 

REV. 613, 673 (1954). 
84 See Matthew S. Hull, Documents and Bureaucracy, 41 ANNUAL REVIEW ANTHROPOLOGY 251, 253 (2012).  
85 Elizabeth Mertz, Recontextualization as Socialization: Text and Pragmatics in the Law School Classroom in 

National Histories of Discourse, 233. In addition to training students to approach cases this way, professors also 

discourage ostensibly extraneous information, such as such as stories, which do not fit into the legal framework. Id. 

at 242-43.  
86 ELIZABETH MERTZ, THE LANGUAGE OF LAW SCHOOL: LEARNING TO “THINK LIKE A LAWYER” 4-5 (2007).  
87 Goodman et al, Citational Practices, at 457.  
88 Robert C. Berring, Collapse of the Structure of the Legal Research Universe: The Imperative of Digital 

Information, 69 WASH. L. REV. 9,  21 (1994)..  
89 MERZ, LANGUAGE OF LAW SCHOOL, 5.  
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a reminder of the dangers and limitations of a perspective that establishes significance only in 

doctrinal terms.  


