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October 21, 2020 

Norfolk District, Corps of Engineers 
ATTN: CENAO-WR-R  
100 Arboretum Parkway, Suite 235 
Richmond, Virginia 23235 
steven.a.vanderploeg@usace.army.mil  

RE:  FEDERAL PUBLIC NOTICE: JOINT PERMIT APPLICATION 
FOR GREEN RIDGE RECYCLING AND DISPOSAL FACILITY 

I. Introduction.

Thank you for the opportunity to provide public comment on the Joint Permit Application 
(“JPA”) for the proposed Green Ridge Recycling and Disposal Facility in Cumberland County, 
Virginia. These comments are submitted on behalf of the Environmental Law and 
Community Engagement Clinic at the University of Virginia School of Law (“UVA Clinic”) and 
the AMMD Pine Grove Project.   

The AMMD Pine Grove Project was born out of the work of the Agee, Miller, Mayo, and Dungy 
families, whose ancestral ties are deeply rooted in the historic Pine Grove School and the 
community that surrounds it. Since its inception, the AMMD Pine Grove Project has 
connected with former students, concerned citizens, neighbors, and nonprofit organizations 
to raise awareness of the incredible history of the Pine Grove School and to share the stories 
of individuals who were educated there. 

The Environmental Law and Community Engagement Clinic is part of the Program in Law, 
Communities and the Environment (“PLACE”) at the University of Virginia School of Law, 
which combines legal teaching with opportunities for interdisciplinary study, clinical 
experience, and scholarly inquiry.  

At this time, the UVA Clinic and the AMMD Pine Grove Project respectfully request denial of 
the permits required pursuant to Sections 401 and 404 of the Clean Water Act and Title 62.1 
of the Code of Virginia.   

For the reasons stated below, we also request: 
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1) An extension of the current public comment period at least through November 20, 
2020; 
 

2) Public Hearings in Cumberland County, Virginia, with public health accommodations 
for residents at higher risk for severe outcomes due to the current COVID-19 
pandemic and accessibility accommodations for residents without access to the 
internet at home; 
 

3) A full Environmental Impact Statement (“EIS”) to evaluate: (a) the significant, adverse 
impacts to the environment and public health; (b) adverse impacts to historic and 
cultural resources; (c) adverse impacts to the welfare of the historically Black 
community supporting the Pine Grove School; (d) alternatives to the proposed landfill 
including an analysis of need; and (e) other factors as required by law.  

 
The UVA Clinic and the AMMD Pine Grove Project are appreciative that the Applicant, Green 
Ridge Recycling and Disposal Facility, reached out to hear our concerns about the proposed 
landfill beginning in June 2020. We are hopeful that our conversations with the Applicant 
will continue. That said, a community’s informal dialogue with the Applicant cannot possibly 
replace the depth of analysis required under federal and state laws.  To the contrary, 
community conversations with the Applicant will be aided by development of a detailed EIS 
and additional public comment periods.  
 
The construction of a landfill of the size and scale proposed by the Applicant risks causing 
significant harm to the deep, rich, and vibrant history of Black life in Cumberland County. 
Only an expansive assessment of the Applicant’s proposal, including an examination of the 
historic significance of the Pine Grove School in context, can fairly assess this harm. Here, it 
is important to emphasize that the African-American historic and cultural resources in 
Cumberland County extend far beyond the four walls of Pine Grove School building itself.  A 
full Environmental Impact Statement would allow for an analysis of all resources—not just 
the physical structure of the Pine Grove School—but the historical community of which it 
was the center. 

 
II. The	Public	Needs	More	Opportunities	to	Engage	with	the	Permitting	Process.	

	
The UVA Clinic and the AMMD Pine Grove Project respectfully request public hearings and 
an extension of the public comment period on the Joint Permit Application to account for 
challenges in disseminating information about the landfill amidst a pandemic and in a 
community without universal internet access.  
 
Federal agencies have long been required to consider environmental justice in their 
activities under the National Environmental Policy Act (“NEPA”). See	Executive Order 12898, 
Federal	Actions	 to	Address	Environmental	 Justice	 in	Minority	Populations	and	Low‐Income	
Populations,	 59 Fed. Reg. 7629 (February 11, 1994); Council on Environmental Quality, 
Environmental	Justice	Guidance	Under	the	National	Environmental	Policy	Act, (Dec. 10 1997).  
State law imposes similar obligations to evaluate and mitigate harms associated with 
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environmental justice or environmental racism. See	 Friends	 of	 Buckingham	 v.	 State	 Air	
Pollution	 Control	Board,	 947 F.3d 68, 92 (4th Cir. 2020) (“[E]nvironmental justice is not 
merely a box to be checked, and the Board's failure to consider the disproportionate impact 
on those closest to the Compressor Station resulted in a flawed analysis.”). 
 
Environmental justice concerns are especially resonant here where: (1) the older and 
predominantly African-American community impacted by the proposed landfill is also at 
greater risk for severe complications from COVID-19 and thus may be dissuaded from 
gathering information about the Green Ridge landfill from state and federal officials and the 
Applicant; and (2) many residents of the rural, Cumberland County community lack 
universal or reliable home internet access, making virtual forms of communication and 
engagement largely inaccessible.   These impediments could very well prevent community 
members from learning about or providing comment on the Green Ridge landfill.  
 
We ask that the U.S. Army Corps of Engineers look meaningfully at the accessibility and 
publicity of important information regarding the permitting of the Green Ridge landfill. 
	

 A.     The comment period should be extended an additional 30 days. 
 
In light of the lack of internet access in parts of the community and the challenges posed by 
the current pandemic, a 30-day public comment period is plainly inadequate to ensure that 
residents and community-advocates have a reasonable period of time to provide feedback 
and voice any concerns. See	33 C.F.R § 325.2(d)(2) (providing, in part, that “[t]he comment 
period on the public notice should be for a reasonable period of time within which interested 
parties may express their views concerning the permit”); 33. C.F.R. § 325.2(d)(3)(iii) 
(providing that “[d]istrict engineers will decide on all applications not later than 60 days 
after receipt of a complete application, unless….the comment period is extended”).  Given the 
expansive nature of the proposed landfill and its myriad of potentially adverse impacts, as 
well as the technical nature of the JPA, the 30-day comment period should be extended.  
Indeed, the Joint Permit Application spans more than 540 pages, with technical documents 
addressing development across a 1,200-acre site.1 In addition to environmental impacts, the 
proposed landfill risks harm to an area of Cumberland County that is rich with oft-ignored 
and vitally important African-American culture and history. See	Irene Mathieu, The	Proposed	
Cumberland	County	Mega‐landfill	Will	Threaten	Children’s	Health, VIRGINIA MERCURY (Nov. 12, 
2019),  https://www.virginiamercury.com/2019/11/12/the-proposed-cumberland-
county-mega-landfill-will-threaten-childrens-health/. 
 
Moreover, the UVA Clinic submitted a Freedom of Information Act (“FOIA”) request to the 
Norfolk District of the U.S. Army Corps of Engineers on September 16, 2020, and has yet to 
receive a response as of October 20, 2020. Given that the UVA Clinic sought materials 

 
1 The JPA identifies 51.63 acres of Palustrine Forested Wetlands, 45,213 linear feet of perennial/intermittent 
streams, and 24,235 linear feet of ephemeral channels that may be affected. KOONTZ BRYANT JOHNSON WILLIAMS, 
JOINT PERMIT APPLICATION (Sep. 2020), at part 1, page 19. Additionally, the federally-threatened Northern Long 
Eared Bat, along with the Atlantic Pigtoe freshwater mussel (proposed to be listed as federally-threatened), 
may be in the project area. Id. at part 4, page 36. 
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through FOIA that are directly relevant to the Joint Permit Application, we request an 
extension of the comment period to provide enough time to review documents that are 
eventually received.  
 
We request an extension of at least an additional thirty days, through November 20, 2020. 
 
 

B.      Public Hearings Need to be Held on the Joint Permit Application. 
 

Many residents of Cumberland County lack reliable, home internet access and thus cannot 
easily participate in the public comment process as currently structured. Many details about 
the proposed landfill are currently available in an online format only. A public hearing is 
therefore necessary for community members to better understand the impacts of the 
Applicant’s proposal and to fully express their views thereon.2 
 
Public hearings must, of course, account for COVID-19 concerns and provide opportunities 
to participate for high-risk individuals, including the elderly and people of color, whom the 
Centers for Disease Control and Prevention (“CDC”) have identified as “disproportionately 
affected by COVID-19.” See	CDC, Health	Equity	Considerations	and	Racial	and	Ethnic	Minority	
Groups (updated July 24, 2020), at https://www.cdc.gov/coronavirus/2019-
ncov/community/health-equity/race-ethnicity.html.  
	
Stakeholders impacted by the proposed landfill are numerous, as the project could have 
detrimental impacts to an expansive rural area encompassing various communities of 
different races, socioeconomic statuses, and ages.  It is incumbent on federal and state 
regulators to provide avenues for all affected persons to participate in public comment 
processes.      
 
Public hearings in Cumberland County and near the Pine Grove School site are therefore 
necessary to ensure adequate opportunities for public participation. See,	e.g., N.C.	Growers’	
Ass’n	 v.	 UFW, 702 F.3d 755, 770 (4th Cir. 2012) (Holding, in an analogous notice-and-
comment setting under the Administrative Procedure Act, “Our conclusion that the 
Department did not provide a meaningful opportunity for comment further is supported by 
the exceedingly short  duration of the comment period” even though “the APA has not 
prescribed a minimum number of days necessary to allow for adequate comment”).  
 
 
	 	

 
2 The notice elaborates that “[c]omments are also used to determine the need for a public hearing and to 
determine the overall public interest of the proposed activity.  Anyone may request a public hearing to 
consider this permit application by writing to the District Commander within 30 days of the date of this 
notice, stating specific reasons for holding the public hearing.  The District Commander will then decide if a 
hearing should be held.” U.S. ARMY CORPS OF ENGINEERS, NORFOLK DISTRICT, PUBLIC NOTICE, NAO-2018-00995 (Sep. 
21, 2020), https://www.nao.usace.army.mil/Media/Public-Notices/Article/2351744/nao-2018-00995/. 33 
U.S.C. § 1344 also provides that permits may be issued after notice and opportunity for public hearings.  
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III. An	Environmental	Impact	Statement	Is	Required	by	Law.	
	

A. Permitting for the proposed landfill constitutes a “major federal action 
significantly affecting the quality of the human environment.” 

The permitting of this facility would constitute a “major Federal action significantly affecting 
the quality of the human environment.” See	42 U.S.C. § 4332(C). An Environmental Impact 
Statement is unquestionably required by law. Although new, fatally flawed regulations from 
the Council on Environmental Quality propose to limit NEPA reviews, those regulations are 
currently the subject of litigation in federal courts across the country.  See	Wild	Virginia,	et	
al.	 v.	Council	on	Environmental	Quality, No. 3:20-cv-00045 (W.D. Va. filed July 29, 2020); 
Alaska	Community	Action	on	Toxics	v.	Council	on	Environmental	Quality, No. 3:20-cv-05199 
(N.D. Cal. filed Jul 29, 2020); California,	et	al.,	v.	Council	on	Environmental	Quality, No. 3:20-
cv-06057 (N.D. Cal. filed Aug 28, 2020); Environmental	Justice	Health	Alliance	v.	Council	on	
Environmental	Quality, No. 20-cv-6143 (S.D. N.Y. filed Aug. 6, 2020).  What is more, the new 
regulations are inapplicable to this Joint Permit Application, which was filed and received by 
September 2, 2020, prior	to the effective date of the Council on Environmental Quality’s Final 
Rule. See Final Rule, Update	to	the	Regulations	Implementing	the	Procedural	Provisions	of	the	
National	Environmental	Policy	Act,	85 Fed. Reg. 43304 (July 16, 2020)(“The effective date is 
September 14, 2020.”). 

Yet even under the new, weakened NEPA rules, the impacts of the proposed Green Ridge 
landfill would still constitute a “major federal action” and would impose “significant” impacts 
on natural and human environments. The permitting of this facility constitutes a “major” 
federal action even under the new NEPA regulations as “the agency … exercise[s] sufficient 
control and responsibility over the outcome of the project” through its permitting decisions. 
Id. at 43347. The Corps has the authority to deny a permit as well as the responsibility for 
“determining the appropriate form and amount of compensatory mitigation required”.	Id. at 
43346-47; 40 C.F.R. § 1508(q)(1)(i),(vi); Id. at 43346-47; 40 C.F.R. § 1508(q)(1)(i),(vi). Thus, 
regardless of which regulations the U.S. Army Corps of Engineers applies, a full EIS is 
mandated. 

The exercise of authority by the Corps would also significantly affect the quality of the human 
environment for the many reasons outlined below, including impacts to cultural and historic 
resources, fish and wildlife values, water quality, increased traffic, noise pollution, and air 
pollution from diesel on-road and off-road vehicles. These harms are exacerbated by 
environmental justice concerns, which require addressing the fact that communities of color 
and low-income residents are more likely than the population at large to suffer adverse 
effects from major environmental permitting decisions. See	Friends	of	Buckingham	v.	State	
Air	Pollution	Control	Board,	947 F.3d 68, 92 (4th Cir. 2020). Dr. Irene Mathieu, Assistant 
Professor of Pediatrics at the University of Virginia, has raised concerns about asthma and 
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other illnesses linked to air and water pollution, noting that “the burden from pollution is 
disproportionately borne by children of color and those living in poverty” and that “more 
than one-fifth of the population [in Cumberland County] are children, nearly one-third are 
African-American, and three-fourths of children receive free and reduced lunch.” Irene 
Mathieu, The	 Proposed	 Cumberland	 County	Mega‐landfill	Will	 Threaten	 Children’s	Health, 
VIRGINIA MERCURY (Nov. 12, 2019), https://www.virginiamercury.com/2019/11/12/the-
proposed-cumberland-county-mega-landfill-will-threaten-childrens-health/. 

The proposed landfill poses an acute threat to the Pine Grove School, a historic Black 
elementary school that is listed on both the Virginia Landmarks Register and the National 
Register of Historic Places. See	Virginia Dep’t of Historic Resources, 024‐5082	Pine	Grove	
Elementary	 School	 (Updated Feb. 28, 2020), at https://www.dhr.virginia.gov/historic-
registers/024-5082/; National Register of Historic Places Registration Form, Pine Grove 
Elementary School, DHR# 024-5082 (attached as Exhibit	A	to these comments). All of these 
factors taken together underscore the legal requirement for a full EIS. See	40 C.F.R. § 1508.27 
(explaining that in deciding whether significant effects will flow from any given project, 
many factors should be considered including its “proximity to historic or cultural resources,” 
“the degree to which the effects on the quality of the human environment are likely to be 
highly controversial” and the “degree to which the action may adversely affect…objects listed 
in or eligible for listing in the National Register of Historic Places”). See	also	Ohio	Valley	
Environmental	Coalition	v.	Aracoma	Coal	Co., 556 F.3d 177, 194 (4th Cir. 2009) (“[E]ven if the 
‘specific activity’ being permitted under CWA § 404 is the filling of valley streams, the Corps 
could still be required under NEPA to consider larger impacts of the broader valley fill 
project if the Corps is found to have ‘sufficient control and responsibility to warrant Federal 
review.’”)(quoting 33 C.F.R. pt. 325, App. B, § 7(b)(1)).  

The Applicant has noted that it has made “changes [to] reduce the amount of disposal units 
from two to one,” yet it retains control over the entire 1,200-acre parcel, including the 
portion where the second disposal unit had been sited.  See	Project Description, Green Ridge 
Recycling and Disposal Facility (last visited Oct. 17, 2020), 
https://greenridgeva.com/project-description.html.  Well-established prohibitions on 
illegal segmentation are designed to prevent a developer from skirting a full EIS by re-
packing one large project into two, smaller phases. See	40 C.F.R. § 1502.4(a)(“Agencies shall 
evaluate in a single environmental impact statement proposals or parts of proposals that are 
related to each other closely enough to be, in effect, a single course of action.”).   

Of course, the Applicant may be encouraged to proceed with a smaller landfill and the U.S. 
Army Corps of Engineers may elect to permit an even smaller disposal unit than ultimately 
proposed in order to lessen environmental impacts.  See	 Defenders	 of	Wildlife	 v.	 North	
Carolina	 Dep’t	 of	 Transportation, 762 F.3d 374, 397 (4th Cir. 2014)(regulators “are not 
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required to approve the entire Project in a single Record of Decision so long as their NEPA 
documents adequately analyze and disclose the impacts of the entire Project—including 
those portions that have yet to be approved.”).  But the Applicant and the Corps absolutely 
cannot “engage ‘in segmentation, which involves an attempt to circumvent NEPA by breaking 
up one project into smaller projects and not studying the overall impacts of the single overall 
project.’” Id. at 394 (quoting Webster	v.	U.S.	Dep’t	of	Agriculture, 685 F.3d 411, 426 (4th Cir. 
2012) (internal quotation marks omitted).   At a bare minimum, prohibitions on illegal 
segmentation mandate a full EIS on the current Joint Permit Application.  

B.      The proposed landfill poses unique and significant threats to cultural and 
historic values, including harm to the Pine Grove School and community.  

Environmental justice concerns mandate a comprehensive analysis of the adverse impacts 
to communities of color and low-income communities under both state and federal law. See	
Friends	of	Buckingham	v.	State	Air	Pollution	Control	Board,	947 F.3d 68, 92 (4th Cir. 2020); 
Executive Order 12898, Federal	 Actions	 to	 Address	 Environmental	 Justice	 in	 Minority	
Populations	and	Low‐Income	Populations,	59 Fed. Reg. 7629 (February 11, 1994). There are 
vitally important cultural and historic sites near the proposed landfill, and the impact of this 
facility on these irreplaceable resources must be a central focus of state and federal reviews. 
Respectfully, the Applicant’s Cultural Resources Investigation appears to provide only 
conclusory statements about impacts and fails to address harms that are likely to occur.   

According to the viewshed analysis in the Joint Permit Application, “The finished landfill will 
include a waste management area that extends approximately 300 feet above the current 
highest elevation within the disposal area.” KOONTZ BRYANT JOHNSON WILLIAMS, JOINT PERMIT 

APPLICATION (Sep. 2020), at part 3, page 4. When discussing the viewshed analysis with 
respect to the Pine Grove School, the application concedes that “[a]t capacity, the waste 
management areas at Green Ridge will be visible from this National Register eligible 
resource, constituting an adverse effect.” See	BROWNING & ASSOCIATES, GREEN RIDGE PHASE I 

CULTURAL RESOURCES INVESTIGATION, CUMBERLAND COUNTY, VIRGINIA (Feb. 2020) (received by 
VMRC, Sept. 2, 2020), at 111. A full EIS would likely identify additional harms to the Pine 
Grove School beyond these viewshed impacts.  Based on the impacts to the Pine Grove School 
alone, the Corps must proceed with development of an Environmental Impact Statement.	

As stated above, the significance of the Pine Grove Elementary School has been documented 
in listings on the Virginia Landmarks Register and the National Register of Historic Places. 
See Virginia Dep’t of Historic Resources, 024‐5082	Pine	Grove	Elementary	School (Updated 
Feb. 28, 2020), at https://www.dhr.virginia.gov/historic-registers/024-5082/. It was 
constructed as part of the Rosenwald Schools initiative, spearheaded by Julius Rosenwald 
and Booker T. Washington in the early part of the 20th century to promote educational 
opportunities for African-American schoolchildren throughout the American South.  
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When in operation, the Pine Grove School was the center of a historically significant, African-
American community that included the homes of Pine Grove schoolchildren and their 
teachers, the businesses run by the parents of those children, the cemeteries where those 
families and their neighbors buried and remembered their dead, and the four churches that 
served the community. For generations, these churches hosted an annual 
Homecoming/Revival, where families who had moved North in the Great Migration returned 
to celebrate their roots in the Pine Grove community; this tradition was recently rekindled 
by the AMMD Pine Grove Project. 

The strength of the Pine Grove community is evident in the extraordinary and successful 
effort the community made to provide for a quality education. They raised a remarkable sum 
of $500 to fund the construction of the school.  As an indication of the level of community 
commitment, the Miller family donated the land while other African-American families 
provided teachers and the physical labor required to build the school and maintain its 
grounds. Although inspired by the Rosenwald Fund, Pine Grove School was built and 
maintained on generations of community investment. From 1917 to 1964, the Pine Grove 
School provided opportunities for hundreds of African-American children during the era of 
Jim Crow oppression. 

The Applicant acknowledges that the site of the proposed landfill “contains at least 22 graves 
of which most are marked with fieldstone headers and footers.” BROWNING & ASSOCIATES, 
GREEN RIDGE PHASE I CULTURAL RESOURCES INVESTIGATION, CUMBERLAND COUNTY, VIRGINIA (Feb. 
2020) (received by VMRC, Sept. 2, 2020), at 104. Although the Applicant alleges that its plans 
show no impacts in the vicinity of the cemetery, the report submitted by its consultant 
nevertheless requests “Avoidance or Cemetery Delineation and Burial	Relocation	Surveys” 
and possibly a “Burial	Relocation	Permit.” Id. at ii (emphasis added). Needless, to say, the 
potential for relocating historic burial sites highlights the acute and personal nature of the 
harm to the Pine Grove community, and the risk that valuable resources may be damaged or 
lost altogether.  

That the Pine Grove community has been overlooked as a historic resource is not surprising 
given that Cumberland County’s Black historic sites are woefully underrepresented in 
historic preservation catalogues. Of the eighteen Cumberland County listings on Virginia’s 
Historic Registers, only one, the Pine Grove School, was listed for its African-American 
historical significance. In contrast, five of the listings are the homes of white plantation 
owners, the only other listed school was built and operated as a segregated white high 
school, and the only listed church was listed in part because it was attended by prominent 
white plantation owners. See	Historic Registers: Cumberland (County), Virginia Dep’t of 
Historic Resources,  https://www.dhr.virginia.gov/historic-registers/cumberland-county/ 
(last visited October 20, 2020). 
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Over the centuries, Cumberland County developed a significant antebellum population of 
enslaved people and a rich history of free Black communities. See	Ellen D. Katz, African‐
American	Freedom	 in	Antebellum	Cumberland	County,	Virginia, Symposium on the Law of 
Freedom Part II: Freedom: Personal Liberty and Private Law, 70 CHICAGO-KENT L. REV. 927, 
930–32 (1995). The Pine Grove Elementary School helps Cumberland County’s Black 
community retell these stories today.  Indeed, the Pine Grove School when in operation was 
itself a tool in the fight to keep Black history in the community’s collective memory. 
 
A massive landfill directly across the road from the Pine Grove School would have direct 
impacts including odor, noise, and viewshed disturbances. And since the school derives its 
historic nature in large part due to its role in the broader community, a landfill and its 
associated impacts would severely harm these resources in two additional ways. First, the 
landfill would disconnect the school from its community context and the homes, cemeteries, 
and churches that make up the community. Second, the landfill would cut off the 
community’s access to the school. The mere existence of an active landfill operation, the loss 
of the historic Pine Grove Road, and the disruption of the rural setting would inevitably lead 
to community members moving away, which would leave them unable to provide upkeep 
and maintenance to the Pine Grove School. By cutting off the school from the community it 
needs to survive and thrive, the landfill would put the school in danger of future decay just 
when its role in Virginia’s history is beginning to be told. As Dr. Irene Mathieu has written 
about Pine Grove, “It is ironic that the removal of some monuments and memorials in this 
state are fiercely debated, while others are quickly condemned to be casualties of ‘progress.’ 
Whose history do we value?” Irene Mathieu, The	Proposed	Cumberland	County	Mega‐landfill	
Will	 Threaten	 Children’s	 Health, VIRGINIA MERCURY (Nov. 12, 2019),  
https://www.virginiamercury.com/2019/11/12/the-proposed-cumberland-county-mega-
landfill-will-threaten-childrens-health/. 

C.      More analysis must be undertaken regarding fish and wildlife values that 
  would be affected by the proposed landfill. 

The Joint Permit Application lacks sufficient detail and depth with regard to fish and wildlife 
values, including threatened and endangered species in and around the project area.	See	85 
Fed. Reg. 59487 (Sep. 22, 2020).  For example, the JPA concedes that the threatened Northern 
Long-eared Bat potentially exists within the project area, but argues that “potential for … 
habitat on site is negligible.” KOONTZ BRYANT JOHNSON WILLIAMS, JOINT PERMIT APPLICATION (Sep. 
2020), at part 4, page 36, 42. A detailed EIS would allow the Corps and stakeholders to 
investigate these matters more fully. 
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Additionally, the JPA identifies “four potential [threatened and endangered] species with the 
potential for onsite presence,”  including three species of mussel, the James spineymussel, 
the Green Floater, and the Atlantic pigtoe. KOONTZ BRYANT JOHNSON WILLIAMS, JOINT PERMIT 

APPLICATION (Sep. 2020), at part 4, page 36. The Atlantic pigtoe, already state-listed as 
threatened, is now proposed to be federally-listed as threatened under the Endangered 
Species Act. 85 Fed. Reg. 59487 (Sep. 22, 2020).  Proposed Critical Habitat for the Atlantic 
Pigtoe in the Middle James River consists of a three-mile segment downstream from the Slate 
River, which is upstream from the proposed Green Ridge landfill site, but the species is also 
known to exist in areas downstream from the site. We request that a Biological Assessment 
be undertaken to determine any and all adverse impacts on the Atlantic Pigtoe downstream 
from the proposed facility, and a re-initiation of consultation with the Fish and Wildlife 
Service given the proposed listing of the Atlantic Pigtoe.  

Of course, there is also significant concern regarding the impact to wetlands, streams, and 
ephemeral channels. These impacts must be assessed regardless of whether development 
proceeds with a single disposal area (as currently designed) or reverts to include two 
disposal areas (as originally proposed).  It appears that the Wetland and Stream Impact 
report included with the JPA leaves the “describe proposed impact” section blank, seven 
times. See KOONTZ BRYANT JOHNSON WILLIAMS, JOINT PERMIT APPLICATION (Sep. 2020), at part 5, 
page 1-22. An Environmental Impact Statement would address the full panoply of potential 
impacts and help guard against unlawful segmentation. See	 Webster	 v.	 U.S.	 Dep’t	 of	
Agriculture, 685 F.3d 411, 426 (4th Cir. 2012).  

D.  More analysis must be undertaken regarding air- and noise-pollution impacts 
from increased truck traffic and off-road machinery and vehicles that would 
be used on the landfill site.  

	Community members have significant concerns regarding the noise and air pollution 
impacts that will flow from the permitting of this landfill. This corner of Cumberland County 
is quiet, which reflects its rural history. Green Ridge argues that the company “shall take such 
steps as are necessary to prevent noise levels associated with operations on the site from 
exceeding 67 decibels” but excludes “the normal sounds of trucks entering the site.” See	GREEN 

RIDGE RECYCLING AND DISPOSAL FACILITY, PART A PERMIT APPLICATION, ATTACHMENT XVII – LANDFILL 

IMPACT STATEMENT, at 31, Part 5.8 (Noise and Lighting) (Dec. 9, 2019) (received by VMRC, 
Sept. 2, 2020). According to the Applicant, the company expects “175 to 250 truckloads on 
average each day,” meaning that truck traffic could be one of the largest and most continuous 
noise concerns.  See	GREEN RIDGE RECYCLING AND DISPOSAL FACILITY, FREQUENTLY ASKED QUESTIONS, 
https://greenridgeva.com/frequently-asked-questions.html#traffic (last visited Oct. 11, 
2020). More analysis is needed to examine how noise from vehicle traffic will affect the 
surrounding community and how those impacts will be mitigated. 
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The JPA also does not adequately address air quality concerns. Off-road diesel vehicles and 
industrial machinery may be in use at the site. Along with large trucks, these machines are 
among the greatest contributors to harmful black carbon emissions.	See,	e.g.,	Large	trucks	are	
biggest	culprits	of	near‐road	air	pollution, UNIVERSITY OF TORONTO FACULTY OF APPLIED SCIENCE & 

ENGINEERING, SCIENCE DAILY (Sep. 10, 2018) (documenting air pollution impacts).  An 
Environmental Impact Statement is necessary to comprehensively analyze air quality 
implications of all aspects of the proposed landfill—how it would operate, how it would 
bring garbage to the disposal unit(s), and how it would manage disposal material on site.  

The historic Pine Grove School remains a meeting place for the community. Noise and air 
quality impacts at the landfill site, at the school site, and throughout the surrounding 
community must be analyzed via a holistic approach.  An EIS is required to conduct such an 
analysis.  

E.      The JPA lacks sufficient analysis of impacts to water quality, including threats 
to private wells in the area. 

Many households in Cumberland County are dependent on privately built, residential wells 
to supply potable water. Shallow wells are particularly susceptible to groundwater 
contamination, but the JPA does not adequately address concerns about the threat to these 
wells. Instead, the JPA states that “[a] majority	of the 44 private drinking water supply wells 
identified within the vicinity of the site are upgradient of the Disposal Unit.” KOONTZ BRYANT 

JOHNSON WILLIAMS, JOINT PERMIT APPLICATION (Sep. 2020), at part 2, page 25 (emphasis added). 
Multiple wells within the vicinity of the site are downgradient from the Disposal Unit, 
including a well “belonging to the Pinegrove Community Center” as well as “as many as five 
private wells” near the corner of Miller Lane. Id. at part 2, page 22. However, the JPA still 
concludes that “[t]he Facility will not detrimentally alter or deplete groundwater supplies in 
the general area of the site.” It provides little assurance to community members that the JPA 
admits these wells “should be monitored (once the owners grant permission)” or that “a 
groundwater monitoring program will be developed.” Id. at part 2, page 25. A more thorough 
analysis of private wells near the proposed landfill and of the resources that recharge those 
wells needs to be undertaken.  An EIS should include a data-driven investigation of all 
possible impacts to private well water.  

IV. The	Needs	and	Alternatives	Analyses	in	the	JPA	are	Inadequate.	

A.      The JPA fails to adequately address need.  

The Purpose and Need section of the JPA contains conflicting and unresolved reports of 
actual need for the proposed landfill. It simply lacks the in-depth analysis that the National 
Environmental Policy Act requires.	See,	e.g.,	North	Carolina	v.	Hudson, 665 F. Supp 428, 446 
(E.D. N.C. 1987) (“Whether the issue is expressed as one of ‘need’ or ‘alternatives’ the public 
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interest regulations require a more searching analysis ….”). Given the detrimental impacts 
that would result if this project were permitted, especially the adverse effects to the historic 
Pine Grove School and surrounding African-American community, the Applicant must 
provide a far clearer and evidence-based showing of need.  

Significantly, the Virginia Department of Environmental Quality (“Virginia DEQ”) finds that 
there is no shortfall in landfill capacity in the Commonwealth. Virginia DEQ documents 
significant, existing capacity lasting two decades into the future without any	new landfills 
constructed in Cumberland County.  The Commonwealth’s most recent Annual Solid Waste 
report finds available landfill capacity in Virginia lasting 20.6 years for municipal solid waste, 
21.4 years for construction, demolition, and debris waste, and 16.9 years for non-captive 
industrial waste. VIRGINIA DEPARTMENT OF ENVIRONMENTAL QUALITY, 2020 ANNUAL SOLID WASTE 

REPORT FOR CY2019 (June 2020), 
https://www.deq.virginia.gov/Portals/0/DEQ/Land/SolidWaste/SWIA/2020%20Annual
%20Solid%20Waste%20Report%20for%20CY2019%20-%20Final%20-
%20ADA.pdf?ver=2020-06-23-134736-917. 

The Applicant seeks to counter the Commonwealth’s data by arguing that the Shoosmith 
landfill in Chesterfield County will “very likely be closing within 3-4 years,” but the Applicant 
overlooks that any closure would be because the Chesterfield County Board of Supervisors 
rejected Shoosmith’s	expansion plans. See	Sean Gorman,	Judge	throws	out	Chesterfield	county	
landfill	company’s	lawsuit	seeking	quarry	expansion, RICHMOND TIMES-DISPATCH (Dec 6, 2019), 
https://richmond.com/news/local/judge-throws-out-chesterfield-county-landfill-
companys-lawsuit-seeking-quarry-expansion/article_fc91c347-bcf0-5a88-9dc7-
84c03f9910c2.html; Jim McConnel, Landfill	loses	court	battle	over	expansion, OBSERVER (Dec. 
4, 2019), https://www.chesterfieldobserver.com/articles/landfill-loses-court-battle-over-
expansion/#:~:text=In%20his%20November%202016%20ruling,quarry%20plan%20one
%20year%20earlier.  Similarly, the JPA posits that an Amelia County landfill might arrive at 
capacity due to out-of-state trash delivered by rail, but ignores the potential impact of a 
proposal to “study and develop a plan to require landfill operators to pay a solid waste 
disposal fee, or a tipping fee, for each ton of solid waste received at the landfill.” Sarah 
Vogelson, Northam	administration	flirts	with	potential	statewide	solid	waste	fee	for	landfills, 
VIRGINIA MERCURY (Aug. 25, 2020), 
https://www.virginiamercury.com/2020/08/25/northam-administration-flirts-with-
potential-statewide-solid-waste-fee-for-landfills/. 

The JPA also argues that regulators should accept “the projection of waste industry experts 
that Mid-Atlantic states have at most 10.6 years of remaining capacity.” KOONTZ BRYANT 

JOHNSON WILLIAMS, JOINT PERMIT APPLICATION (Sep. 2020), at part 1, page 31. The waste-
industry’s own analysis does not appear to be state-specific, and does not include an analysis 
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for Cumberland County, Virginia.  The JPA does not appear to mention the expansion of the 
Southeastern Public Service Authority landfill in Suffolk, Virginia, despite the fact that the 
Southeastern Public Service Authority landfill has a 2,000-square mile service radius, 
overlapping with the Applicant’s proposed 500-mile service radius. See SPSA WASTE 

SOLUTIONS, REGIONAL LANDFILL EXPANSION, https://spsa.com/stay-updated/active-
projects/regional-landfill-expansion (last visited Oct. 11, 2020). Similarly, the JPA does not 
appear to mention the proposed expansion of the Charles City Landfill by Waste 
Management of Virginia, Inc. See U.S. ARMY CORPS OF ENGINEERS, NORFOLK DISTRICT, PUBLIC 

NOTICE, NAO-2011-02448 (Oct. 8, 2020), https://www.nao.usace.army.mil/Media/Public-
Notices/Article/2371897/nao-2011-02448/. 

Most importantly, the JPA argues that “[t]he Commonwealth of Virginia is on the precipice of 
a waste disposal crisis,”, KOONTZ BRYANT JOHNSON WILLIAMS, JOINT PERMIT APPLICATION (Sep. 
2020), at part 1, page 26, but fails to adequately address evidence from Cumberland County 
directly that no additional landfill capacity is needed. Eleven years ago, in August 2009, 
Virginia DEQ fully permitted a municipal solid waste landfill to be opened in Cumberland 
County by Republic Services. See	Letter from Timothy P. Torrez, Environmental Manager, 
Cumberland County Development Company, LLC to James Golden, Director, Piedmont 
Regional Office, Virginia Department of Environmental Quality (Nov. 19, 2018) (attached as 
Exhibit	B to these comments). Despite having a shovel-ready project that was fully approved 
and permitted, “No solid waste management facility was ever constructed or operated under 
the Permit.” Id.  After the project sat dormant for nearly a decade, Republic Services decided 
to “abandon irrevocably any further development of the Proposed Facility …. [B]ecause no 
waste has been disposed, there is no requirement to initiate closure or post closure care of a 
solid waste management facility.” Id.  

At a minimum, an EIS is required to investigate the Applicant’s needs analysis and determine 
whether a landfill is necessary in Cumberland County now, given that a similar project at a 
neighboring site was irrevocably abandoned just two years ago.  

         B.      The JPA lacks an adequate analysis of alternatives. 

In evaluating alternatives, “[t]he test is whether the alternative with less wetlands impact is 
‘impracticable,’ and the burden is on the Applicant … with independent verification by the COE 
[Corps of Engineers], to provide detailed, clear and convincing information proving 
impracticability.” Utahns for Better Transp. v. U.S. Dep't of Transp., 305 F.3d 1152, 1186-87 (10th 
Cir. 2002) (emphasis in original).  Here, the Applicant’s alternatives analysis fails as to both 
because the “no-action” alternative has yet to be fairly evaluated and because all of the 
alternative sites considered were in Cumberland County, despite the 500-mile service radius 
of the proposed landfill.  The Army Corps may grant a Section 404 permit only for the “least 
environmentally damaging practicable alternative” for a proposed project, and the Applicant 
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has not shown that the chosen location fulfills this requirement. See	40 C.F.R. § 230.10(a); 
see	also Save	Our	Sound	OBX,	Inc.	v.	North	Carolina	Dep’t	of	Transportation, 914 F.3d 213, 219 
(4th Cir. 2019). 

As explained above in Part IV.A, the “no action” alternative has been unlawfully disregarded 
because the Applicant has failed to account for Virginia DEQ’s study on landfill capacity and	
has failed to adequately demonstrate need in light of Republic Services’ recently abandoned 
project.  

The Applicant nevertheless defends its decision to move forward by arguing that without a 
new landfill, “the waste collected by County Waste must be directed primarily to landfills 
owned by County Waste’s competitors.” KOONTZ BRYANT JOHNSON WILLIAMS, JOINT PERMIT 

APPLICATION (Sep. 2020), at part 2, page 3. Yet the Corps cannot prioritize the Applicant’s 
interest over the public interest. NEPA requires selection of the least environmentally 
damaging “practicable” alternative—even when that alternative is not economically 
preferable for a permit applicant.  See	Park	v.	United	States, 286 F. Supp. 2d 201, 207 (D.P.R. 
2003) (“[T]his Court finds that the Corps has made a reasonable showing that there are 
several alternatives available to [a developer] in order to make the desired changes, and that 
the cost of said alternatives may reduce [a developer’s] profit, but certainly do not render it 
a prohibitive endeavor.”); Florida	Clean	Water	Network,	Inc.	v.	Grosskruger, 587 F. Supp. 2d 
1236, 1243 (M.D. Fla. 2008) (“In evaluating alternatives to a proposed project, an alternative 
may be deemed to be practicable even if it does not meet all of a project’s components 
provided that any component it fails to meet is deemed to be ‘incidental’ to the project’s basic 
purpose.”). Thus, “the fact that an alternative might have some unquantified higher operating 
cost does not mean the alternative is not ‘available’ or ‘capable of being done.’” Delaware	
Riverkeeper	Network	v.	U.S.	Army	Corps	of	Eng’rs, 869 F.3d 148, 159-60 (3rd Cir. 2017). 

Perhaps most startling is that the JPA only evaluates alternative sites within Cumberland 
County. KOONTZ BRYANT JOHNSON WILLIAMS, JOINT PERMIT APPLICATION (Sep. 2020), at part 2, page 
4 (explaining that the “search narrowed to Cumberland County”). The geographic scope of 
alternatives considered must be determined by the basic purpose of the project, and must 
remain broad enough to reasonably consider all environmentally preferable sites where the 
basic purpose of the project could be achieved. See	 Jon Schutz, The	 Steepest	 Hurdle	 in	
Obtaining	A	Clean	Water	Act	Section	404	Permit:	Complying	with	EPA's	404(b)(1)	Guidelines'	
Least	Environmentally	Damaging	Practicable	Alternative	Requirement, 24 UCLA J. ENVTL. L. & 

POL'Y 235; Yocom et al., Wetlands	Protection	Through	Impact	Avoidance:	A	Discussion	of	the	
404(b)(1)	Alternatives	Analysis, 9 WETLANDS 283, 295 (1989).   

When the list of alternatives is inadequate, the Corps has the authority to require an 
applicant to expand its analysis. Given the 500-mile service radius of the facility and that 
some out-of-state waste may be accepted for disposal at the landfill, the Joint Permit 
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Application should have evaluated, at a minimum, alternatives throughout that radius. See	
Webster	v.	United	States	Dep’t	of	Agric., 685 F.3d 411, 422 (4th Cir. 2012) (“[A] purpose is 
unreasonable when the agency defines it so narrowly as to allow only one alternative from 
among the environmentally benign ones in the agency's power”) (internal quotation marks 
omitted).  

In sum, an Environmental Impact Statement is necessary to complete a full and proper 
alternatives analysis, including a fair evaluation of the “no action” alternative. 

V. Conclusion

For the reasons stated above, opportunities for public involvement have been inadequate to 
date. Moreover, the JPA as submitted is inadequate.  It fails to fully address concerns 
regarding fish and wildlife impacts, traffic, noise and air quality impacts, as well as wetlands 
and water quality concerns. Of particular relevance to the AMMD Pine Grove Project, the JPA 
fails to account for environmental justice-related harms, including threats to the adjacent 
Pine Grove Elementary School. Finally, the Applicant has impermissibly narrowed the range 
of alternatives considered and has failed to fairly assess need and the “no action” alternative. 
Accordingly, the UVA Clinic and the AMMD Pine Grove Project request: 

1) An extension of the current public comment period at least through Nov. 20, 2020;

2) Public Hearings in Cumberland County, Virginia, with public health accommodations
to account for the COVID-19 pandemic and accessibility accommodations for
residents without access to the internet at home;

3) Preparation of an EIS as required by the National Environmental Policy Act and
implementing regulations; and

4) Denial of the requisite permits, pursuant to Sections 401 and 404 of the Clean Water
Act and Title 62.1 of the Code of Virginia, at this time.

Respectfully submitted, 

Cale Jaffe 
Associate Professor of Law, General Faculty 
Director of the Environmental Law and Community Engagement Clinic 
University of Virginia School of Law 

Muriel Miller Branch, President, AMMD Pine Grove Project 
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Ashley Ridgway 
University of Virginia School of Law, Class of 2021 
 
Kristen James 
University of Virginia School of Law, Class of 2021 
 

 
Attachments:  
 

Exhibit A (31 pages), National Register of Historic Places Registration Form, 
Pine Grove Elementary School, DHR# 024-5082 

 
Exhibit B (1 page), Letter from Timothy P. Torrez, Environmental Manager, Cumberland 
County Development Company, LLC to James Golden, Director, Piedmont Regional Office, 
Virginia Department of Environmental Quality (Nov. 19, 2018) 
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Exhibit A: 

National Register of Historic Places Registration Form, 
Pine Grove Elementary School, DHR# 024-5082 
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Exhibit B: 

Letter from Timothy P. Torrez, Environmental Manager, 
Cumberland County Development Company, LLC to James 

Golden, Director, Piedmont Regional Office, Virginia 
Department of Environmental Quality (Nov. 19, 2018) 
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