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INTRODUCTION

The importance of gender and gender-based categorizations cling to the
world of sport like no other realm of culture or society in the twenty-first
century. While presented as natural, logical, and innate, the differential treat-
ment of men and women and boys and girls in the world of sport is largely
the product of over a century of global socialization intent on preserving
sport as a male-dominated pastime, lifestyle, and avenue of opportunity.

As the most popular sport worldwide, football (or soccer) may be
the poster child for lingering gender disparities in sport. Despite women’s
presence on the pitch since the turn of the twentieth century, govern-
ments and football associations have proactively suppressed their ability
to participate in the game through gender stereotypes, underinvestment,
precarious professional opportunities, and disrespect.

In part 1 of this report, we describe the forms of gender-based dis-
crimination that female footballers suffer in varying degrees worldwide.
Part 2 then frames this discrimination through a human rights lens,
outlining the international and regional human rights principles that
enshrine the right to sport and the right to nondiscrimination in sport.
Part 3 describes the structure of the football industry, which is shaped
and governed entirely by the Fédération Internationale de Football As-
sociation (FIFA). This section focuses on FIFA's governance framework,
gender-related reforms, and preferred (or mandated) dispute resolution
mechanisms. Each of these components of the football world highlights
FIFA’s monopoly, complexity, opacity, and resistance to concrete change.
Part 4 then highlights efforts around the world, largely outside of FIFA’s
internal structure, where women and their allies have leveraged domestic
courts, boycotts, sit-ins, and media campaigns to achieve gender parity
and greater respect for female footballers. Finally, part 5 concludes with
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key takeaways and lessons learned based on the aforementioned aspects
of women’s football experience: discrimination, institutional resistance,
and the successes and failures of grassroots initiatives.

Existing scholarship by lawyers, social scientists, and historians
addresses aspects of the power dynamics and inequalities surrounding
FIFA. Scholars and practitioners have highlighted FIFA’s sovereign and
“law-like” private order,' the association’s impact on the realization (or
deterioration) of the human rights of its contract workers® and players,
FIFA’s ability to shape social constructs within the world of sport,* the
entrenched nature of gender discrimination in football,® and FIFA’s gen-
eral refusal to materially improve its practices when made aware of the
abuses and inequities it instigates or perpetuates.® This report adds to this

1  See Suren Gomtsian, Annemarie Balvert, Branislav Hock, & Oguz Kirman,
Between the Green Pitch and the Red Tape: The Private Legal Order of
FIFA, 43 YaLe J. INT'L L. 85 (2018); see also Samuel Morris, FIFA World Cup
2022: Why the United States Cannot Successfully Challenge FIFA Award-
ing the Cup to Qatar and How the Qatar Controversy Shows FIFA Needs
Large-Scale Changes, 42 Ca.. W. InT'L L.J. 541 (2012) (discussing the in-
ability of countries to challenge many of FIFA's decisions despite their mas-
sive impact on residents and national economies).

2 See David Hess & Norman D. Bishara, Beyond Peace Doves: Respect-
ing Human Rights and Combatting Corruption in Mega-Sporting Events,
37 B.U. INT'L L.J. 245 (2019); Azadeh Erfani, Kicking Away Responsibility:
FIFA’s Role in Response to Migrant Worker Abuses in Qatar’s 2022 World
Cup, 22 Jerrrey S. Moorabp SporTs L.J. 623 (2015).

3 Daniela Heerdt, Mapping Accountability and Remedy Mechanisms for
Sports-Related Human Rights Grievances: Background Paper for Strategic
Dialogue on Remedy, CENTRE FOrR SPORT AND HuMAN RiHTs (Apr. 2019), https://
www.sporthumanrights.org/media/dsflomtg/mapping_accountability_rem-
edy_mechanisms_cshr_april_2019.pdf; Zach Schreiber, The Right to Play:
How Sports Leagues Worldwide Interfere with the Fundamental Right to
Work, 25 Sports Law. J. 19 (2018) (focusing on the right to work).

4  See PauL Darsy, Arrica, FootBaLL, AND FIFA: PoLitics, COLONIALISM, AND RESISTANCE
(2002) (discussing how FIFA has shaped a misleading worldview regarding
football in the African continent).

5  BRENDA ELsey & JosHua NADEL, FutBoLERA; A HisTorY oF WOMEN AND SPORTS IN LATIN
AMERICA, 81-82 (2019); Cassandra Clark, Leading or Losing? Women Chal-
lenging Male Hegemony in South African football and in the FIFA World
Cup, 12 Soccer & Society 834 (2011) (discussing the urgent need for great-
er women’s representation among FIFA administrators and World Cup am-
bassadors).

6  Yaron Covo, Beyond Individual Discrimination: Why FIFA Fails to Address
Discriminatory Practices in World Football, 20 Tex. Rev. ENnT. & SporTs L.
133 (2019).
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relatively nascent but growing body of scholarship by underscoring the
ongoing issue of gender-based discrimination in football, with a focus on
its various manifestations and existing avenues for remedy. Most signifi-
cantly, by applying a human rights lens to the pervasive issue of gender
discrimination, and by documenting the recent efforts to achieve gender
parity in sport, we hope this report will help lay the foundation for a real-
istic playbook toward gender justice in the world of football.
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PART 1
GENDER DISCRIMINATION IN FOOTBALL

A Century of Discrimination

BACK TO TABLE OF CONTENTS

Women have played football since before the turn of the twentieth cen-

tury.” However, ever since women first took to the pitch, they have faced

systematic discrimination and ridicule. Reports of the first matches—in

England in the late nineteenth century and in Brazil in the early twentieth

century—are filled with low expectations, derisive commentary, and con-

cerns over gender nonconformity.® These and other criticisms have long

characterized women’s football wherever it is played, with commentators,

politicians, and the general public asserting that

exercise is bad for women’s health and fertility;’

women are too high strung or lazy to play football;'°

football erodes a woman’s marriageability;"*

sweating in public is unfeminine;"?

muscular women are ugly and masculine;"?

football promotes lesbianism;'* and

10
11
12
13
14

See, e.g., Jim Weeks, 1921: The Year When Football Banned Women, His-
toryExtra (May 9, 2019), https://www.historyextra.com/period/first-world-
war/1921-when-football-association-banned-women-soccer-dick-kerr-la-
dies-lily-parr/.

Etsey & NapEL, supra note 5, at 81-82; Matthew Wills, The Origins of Wom-
en’s Soccer, JSTOR Daiy (July 5, 2019), https://daily.jstor.org/the-origins-
of-womens-soccer/.

Id. at 8, 10, 24-26.

Id.

Id. at 39.

Id. at 24.

Id. at 24, 31.

Id. at 30.
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= women are too weak, physically and mentally, to play football."®

Historically, some countries used stigmatization and practical bar-
riers to stifle women in football, and others—including Brazil, Germany,
Scotland, and Spain—went as far as to ban the sport for women entirely.'®

Today, no country officially outlaws women’s football, but system-
atic discrimination persists in force. Female footballers face gender-based
discrimination in various forms, from steep pay disparities to severely
restricted professional opportunities to workplace-related sexual assault.
While some manifestations of gender-based discrimination are quite bla-
tant, others are more discrete though no less damaging to women’s sense
of place in the world of football. It is also important to note that women’s
football is underreported and understudied. Consequently, it is likely that
the following discussion does not capture the full extent of gender-based
discrimination experienced by female footballers around the world.

Financial Compensation

Recent estimates place the number of professional women football players
at 878 globally, with many more women qualifying as semi-professional
or amateur.'” FIFA defines “professional player” as someone who “has a
written contract with a club and is paid more for his footballing activity
than the expenses he effectively incurs. All other players are considered to
be amateurs.”'® The greatest percentage of professionalized female players
are found in Germany (75.5%), England (57%), and Sweden (55%), while
Bulgaria, Cyprus, Ireland, Kyrgyzstan, Montenegro, and the overwhelming

15 Id.at 21, 35, 47-48.

16  James Dator, A Short History of the Banning of Women’s Soccer, SB Nation
(July 6, 2019), https://www.sbnation.com/soccer/2019/7/6/18658729/
banning-womens-soccer-world-cup-effects. Notably, while not making
women'’s football entirely illegal, Britain's Football Association issued a
decision in 1921 banning its members from allowing women’s football to
be played on their grounds—“effectively killing the game overnight.” Jim
Weeks, supra note 7.

17 Aristea Koukiadaki & Geoff Pearson, 2017 FIFPro Global Employment
Report: Working Conditions in Professional Women’s Football (2017),
https://www.academia.edu/36496145/Working_Conditions_in_Profes-
sional_Womens_Football (drawing on data from 3,499 survey respon-
dents representing 55 nationalities and playing in 55 countries).

18 FIFA, FIFA Regulations on the Status and Transfer of Players, art. 2 (Oct.
27, 2017), https://resources.fifa.com/image/upload/regulations-on-the-
status-and-transfer-of-players-2018-2925437.pdf?cloudid=c83ynehmkp6
2h5vgwgog.
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majority of the African continent report no professionalized female foot-
ballers.'® Beyond FIFA's official definition of professionalization, women
are sometimes compensated through the national team, corporate spon-
sors, government agencies, universities, or the Olympic committee, among
other sources.*® These various avenues of compensation complicate cal-
culations of player salary and players’ own sense of professional status.*'

In 2017, FIFPro (the international football players’ union) and re-
searchers at the University of Manchester conducted the first global survey
of elite female footballers.*” According to the resulting Global Employment
Report on Working Conditions in Professional Women's Football, women
presently participate in the world of football “for the love of the game—in
an amateur way, but at a professional level”** This blurred amateur-profes-
sional status profoundly characterizes women’s football. Though the level
of play for many women is professional in terms of time commitment, skill
set, and national or international pressure to perform, the overwhelming
majority of elite female football players are not adequately compensated
for their time. Even those who would be considered “professional” under
FIFA’s definition rarely earn a living wage.** The 2017 survey found that
about one-third of elite female players receive zero compensation and that
the most common salary range was US$100 per month or less.>> Women
football players notoriously must hold down multiple jobs to support
themselves financially, with some teams even charging them to play.*
While male footballers face certain insecurities in their employment sta-
tus as well, the equivalent survey of male players made no mention of
the problems of amateurism or non-compensation and measured player
salaries at an entirely different scale—lamenting the fact that 45% of male
players receive less than US$1,000 per month.*”

19 Koukiadaki & Pearson, supra note 17, at 16-17.

20 Id.at19.

21 Id. at 10, 16-17 (citing significant differences between players’ percep-
tions and their actual professional status, as defined by FIFA).

22 |d.at6.

23 Id.at2.

24 [d. at 59 (finding that only 25% of respondents said they were paid enough
to cover their expenses).

25 Id. at 49.

26 Id.at59.

27  FIFPro, 2016 FIFPro GLoBAL EMPLOYMENT REPORT: WORKING CONDITIONS IN PROFES-
sioNnAL FooteaLL (2016), https://www.fifpro.org/media/xdjhlwbO/working-
conditions-in-professional-football.pdf.
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The professionalization of women’s football varies immensely from
one national member association (or “federation”) to another, with those
in Europe, the United States, and Oceania leading the way, followed by
parts of Asia and Latin America, and with Africa and the Middle East trail-
ing behind. In Europe, participation in elite women’s football is on a dra-
matic rise. Europe is home to the first fully professional women’s league,
fifty-one senior domestic women’s leagues, and more than 1.3 million regis-
tered female players.”® However, while world-renowned European football
clubs, such as Barcelona and Manchester City, have begun investing heav-
ily in their own female squads,®® only one club in the world compensates
male and female players equally—Lewes FC, a lower-tier English club.*

Overwhelmingly, women continue to receive a fraction of what their
male counterparts are paid, even in Europe, where female footballers fare
the best in terms of compensation and opportunities. For example, men
who play in England’s Football Association earn an average of ninety-nine
times the amount of their female counterparts.*’ In Norway—a country
that recently achieved pay parity among the men’s and women’s national
squads and is home to the world’s top female footballer, Ada Hegerberg—
even the lowest-ranking players in the men’s division earn on average
more than 3.5 times the amount earned by players on the top female team
in the country.>* Similarly, in the United States, the minimum salary for

male players in Major League Soccer is higher than the maximum salary

28 UEFA, UEFA WomeN's FooteaLL STraTEGY Document 2019-24 (2018), https://
www.uefa.com/MultimediaFiles/Download/uefaorg/Womensfoot-
ball/02/60/51/38/2605138_DOWNLOAD.pdf.

29 See, e.g., Joshua Robinson, The Biggest Threat to U.S. Women’s Soccer
Dominance: European Superclubs, WaLL St. J. (June 13, 2019), https://
www.wsj.com/articles/the-biggest-threat-to-u-s-womens-soccer-domi-
nance-the-european-superclubs-11560420003.

30 AlexBell, Alex Bell: Equal Pay for Equal Work? The Scotland Women’s World
Cup Squad Will Be Paid a Fraction of Male Counterparts, THE Courier (June
6, 2019), https://www.thecourier.co.uk/fp/opinion/alex-bell/908848/
alex-bell-equal-pay-for-equal-work-the-scotland-womens-world-cup-squad-
will-be-paid-a-fraction-of-male-counterparts/.

31 Martha Kelner, Football’s Gender Pay Gap Worse Than in Politics, Medi-
cine and Space, Guarbian (Nov. 26, 2017), https://www.theguardian.com/
football/2017/nov/26/football-gender-pay-gap-worse-than-in-politics-
medicine-and-space.

32 AFP, Equal Pay in Football? Norway Still Far from the Goal, Banakok Post
(June 11, 2019), https://www.bangkokpost.com/world/1693160/equal-
pay-in-football-norway-still-far-from-the-goal.
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for the National Women’s Soccer League (NWSL), with some men earn-
ing millions per season.*® Even players on the long-time world champion
US Women’s National Team (USWNT) make about thirty-eight cents
for every dollar earned by the US men’s team, which failed to qualify for
the 2018 World Cup.** Finally, in 2018, various news sources published
what is arguably the most illustrative statistic of the vast compensation
disparity in football: Neymar da Silva Santos Junior, star player for Paris
Saint-Germain and the Brazilian national team, earned as much as 1,693
top-earning female players combined.*®

One of the most contentious issues in the realm of compensation is
FIFA’s repeated decision to uphold vast prize disparities between the men’s
and women’s World Cup tournaments. In advance of the 2019 Women’s
World Cup, FIFA doubled the tournament’s prize money—settling on
an amount that was still 7.5 times less than the men’s 2018 World Cup
prize.*® At present, the 2023 Women’s World Cup award is set at US$60
million, whereas the 2022 Men’s World Cup award is worth US$440 mil-
lion.*” One of the most troubling aspects of FIFA’s distribution scheme
is the fact that its increases in prize money for women have not kept pace

with those for men, resulting in ever-growing inequity.*®

33 Thomas Barrabi, As USWNT Fights for Equal Pay, League Revenue Slows
Efforts to Close Salary Gap, Fox BusiNess (July 8, 2019), https://www.fox-
business.com/features/uswnt-equal-pay-pro-sports-wage-gap.

34  Katherine Ellen Foley & Dan Kopf, Women Soccer Players Are Younger
Than Men Because They Can'’t Afford Longer Careers, QZ (June 18, 2019),
https://qz.com/1647265/female-soccer-players-are-younger-because-
cant-afford-to-play-longer/; FIFA, GLosaL CLus FootsaLL 2018 Report (2018),
85, 101, https://resources.fifa.com/image/upload/fifa-global-club-foot-
ball-report-2018-web.pdf?cloudid=plstmtbjzbps7c2vkfir.

35 See, e.g., Livi Sefton, Neymar Earns More Than Top Seven Women’s Foot-
ball Leagues Combined as Study Reveals Shocking Gender Pay Gap, THE
Sun (Nov. 26, 2017), https://www.thesun.co.uk/sport/5003239/neymar-
womens-football-leagues-gender-pay-gap/ .

36  Abigail Hess, US Viewership of the 2019 Women’s World Cup Final Was
22% Higher Than the 2018 Men’s Final, CNBC (July 10, 2019), https://
www.cnbc.com/2019/07/10/us-viewership-of-the-womens-world-cup-
final-was-higher-than-the-mens.html.

37 Laural Wamsley, Under New Deal, Australia Women’s and Men’s Soccer
Will Get Equal Share of Revenue, NPR (Nov. 6, 2019), https://www.npr.
org/2019/11/06/776973749/under-new-deal-australian-womens-and-
men-s-soccer-will-get-equal-share-of-revenu?utm_medium=social&utm_
term=nprnews&utm_source=twitter.com&utm_campaign=npr.

38 AP, FIFA Has $2.74 Billion in Cash, but Still Gives Very Little Money to
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Opportunities and Investment

Beyond financial compensation, the world of football is equally charac-
terized by a comparative dearth of opportunities for female players.*
According to a 2018 survey conducted by FIFA, there are 1,692 top-tier
women’s clubs worldwide and 2,671 top men’s clubs.* In every regional
FIFA confederation, there is a shortfall of women’s clubs, with half of the
confederations containing at least 230 more men’s teams than women’s
teams.*' The women’s clubs that do exist are frequently forced to play con-
densed seasons that last only a few months of the year,** which exacer-
bates the already financially insecure nature of this profession. While the
women may not play year round, they are nonetheless expected to train
and remain in top physical shape for far more than the length of their sea-
son if they hope to continue to compete.

Among national teams, there are 159 women’s squads, compared to
211 men’s teams worldwide.*® The disparities in opportunity vary great-
ly from confederation to confederation, with the African confederation
trailing behind the rest—only half of the member associations in Africa
field women’s national teams to date.** Many women’s national teams also
maintain a precarious existence, with teams occasionally being forced
to go inactive due to lack of resources and support from their respective

FIFA member association. This includes associations that boast some of

Women Compared with Men, MarketWatch (Mar. 7, 2019), https://www.
marketwatch.com/story/fifa-now-has-almost-3-billion-in-cash-2019-03-06
[hereinafter FIFA Gives Very Little Money to Women].

39 Foley & Kopf, supra note 34; see also Yigal Schleifer, In Turkey, Women
Playing Soccer Vie for Acceptance, N.Y. Tives (Mar. 3, 2009) (explaining
that “for the players in the women'’s league, just finding their way to a team
can be a monumental challenge”).

40  FIFA, Global Club Football 2018 Report, 85, 101 (2018), https://resourc-
es.fifa.com/image/upload/fifa-global-club-football-report-2018-web.pdf?c
loudid=plstmtbjzbps7c2vkfir.

41  |d.at 84-85, 100-101.

42  See, e.g., Jeff Kassouf, Women’s Soccer in Colombia Is at Risk of
Regressing, THe Equauzer (Jan. 7, 2019), https://equalizersoccer.
com/2019/01/07/colombia-womens-soccer-moving-backward-dimayor-
professional-league-future-uncertain/ (noting that the Colombian wom-
en’s football season is only four months long).

43  FIFA, World Ranking, https://www.fifa.com/fifa-world-ranking.

44  FIFA, Women’s Football Member Associations Survey Report 2019, 16
(2019), https://resources.fifa.com/image/upload/fifa-women-s-survey-
report-confederations-global-mas.pdf?cloudid=ng3ensohyxpuxovcovjO
[hereinafter 2019 Women’s MA Survey].
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the world’s most successful men’s teams, such as the Argentine Football
Association (AFA)* and the Chilean Football Federation.*® Even among
active teams, the scheduling of games and practices can be irregular and
infrequent. For example, in January 2019, the Colombian women’s na-
tional team had not played a game in over six months and had no known
matches scheduled.*’

Furthermore, women’s clubs and national teams rarely receive ad-
equate material investment in terms of personnel, gear, travel compen-
sation, training, and playing conditions. For example, in 2017, the Irish
women'’s national squad held a press conference outing the Football As-
sociation of Ireland (FALI) for having the team change in public restrooms
on the way to matches and share gear with the youth team.*® Similarly,
in Argentina, the women’s national team was forced to play on inferior
turf fields while the youth men’s team played on natural grass.*” In terms
of personnel, according to a 2014 FIFA survey, no more than 14% of em-
ployees at any of the six FIFA confederations dedicated time to the issue of
women’s football, and among these employees, about half were part time.>

As with World Cup prize money, FIFA is culpable of significantly
favoring male over female teams when it comes to investment. In prep-
aration for the World Cup, FIFA provides all teams money for training
and other tournament-related expenses, but women are given about half
the amount received by their male counterparts.’’ FIFA’ total planned
investment in women’s football programming for 2020, which is
lumped into the “other projects” category of FIFA's budget, was US$14

45  Gabriela Garton & Nemesia Hijos, A Battlefield for Gender Equality, NACLA
(July 31, 2018), https://nacla.org/news/2018/07/31/battlefield-gender-
equality.

46  Brenda Elsey & Joshua Nadel, South American Soccer Is Ignoring Its Wom-
en, Vice (Aug. 12, 2016), https://www.vice.com/en_us/article/pgnazz/
south-american-soccer-is-ignoring-its-women.

47  Kassouf, supra note 42.

48  Press Association, Republic of Ireland Women’s Game Back after Public
Toilet Changing Grievance, GuarpiaN (Apr. 6, 2017), https://www.theguard-
ian.com/football/2017/apr/06/republic-of-ireland-womens-team-call-off-
strike-talks-fai.

49 [d.

50 FIFA, Women’s Football Survey, 10-11 (2014), https://www.fifa.
com/mm/document/footballdevelopment/women/02/52/26/49/
womensfootballsurvey2014_e_english.pdf.

51  Foley & Kopf, supra note 34.
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million—US$2 million less than it allocated toward training referees on
new technologies and just 3% of the association’s total budget.>*

The disparity in opportunities and investment for elite female play-
ers trickles down to future generations of athletes, with far fewer opportu-
nities for girls than for boys.>* While girls’ football is prevalent throughout
the United States, girls in many countries must find their way onto boys’
teams if they want to compete and progress as players.>* In some coun-
tries, these disparities even translate to restricted opportunities for female
fans. In Iran, women are excluded from entering football stadiums and run
the risk of arrest if they attempt to view a match in person—this was also
the case in Saudi Arabia until 2018.%° FIFA President Gianni Infantino has
done little to discourage this practice; indeed, he recently presided over a
match in Tehran and attended a public, male-only event at the 100,000-
seat Azadi Stadium.>® In 2019, FIFA further endorsed these discrimina-

52  FIFA, FIFA FinanciaL ReporT 2018 (2018), https://resources.fifa.com/image/
upload/fifa-financial-report-2018.pdf?cloudid=xzshsoe2ayttyquuxhqO
[hereinafter FinanciaL ReporT 2018].

53 See, e.g., Michael Sokolove, How a Soccer Star Is Made, N. Y. TiMEs
Macazne  (June 2, 2010), https://www.nytimes.com/2010/06/06/
magazine/06Soccer-t.html (discussing a top youth football academy re-
ferred to as “the future,” which is open exclusively to boys; see generally
WoMmeN’s SporTs Founpation, Do You Know the Factors Influencing Girls’ Par-
ticipation in Sports?, https://www.womenssportsfoundation.org/do-you-
know-the-factors-influencing-girls-participation-in-sports/ (discussing the
various barriers preventing girls from participating in sports).

54 See, e.g., Kevin Baxter, Column: Dutch Treat: Increased Investment in
Women’s Game Paying Off, Los AnceLes Times (Sept. 29, 2018), https://
www.latimes.com/sports/soccer/la-sp-netherlands-martens-baxter-
20180929-story.html (discussing the fact that when elite women’s foot-
ball star Lieke Martens was growing up in Holland, playing against girls
“wasn’t an option”); EL Pais, ¢Por qué el caso de Maria Paz representa un
gran precedencia de la equidad de género? (Aug. 16, 2019), https://www.
elpais.com.co/deportes/futbol-colombiano/por-que-el-caso-de-maria-paz-
mora-representa-un-gran-precedente-en-la-lucha-por-la-equidad-de-gen-
ero.html (addressing a ten-year-old girl whose team was sanctioned for
having a girl play on a boys’ team).

55 Minky Worden & Tara Sepehri Far, Banned from Watching Soccer, the
Women of Iran Are Being Failed by FIFA, Human RigHts WatcH (Mar. 8, 2018),
https://www.hrw.org/news/2018/03/08/banned-watching-soccer-wom-
en-iran-are-being-failed-fifa#.

56 Id.
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tory policies by promoting Iran’s Football Federation president, Mehdi
Taj, to vice president of the region-wide Asian Football Confederation.>”

Sexual Harassment, Assault, and Gender-Based
Discrimination

Across the world, female footballers are marginalized, oversexualized, at-
tacked, and threatened.*® This discriminatory treatment poses a prohibi-
tive barrier to participation for some women, such as those in France,
Iran, and Singapore, who are not allowed to play if they wear a hijab—a
policy that was endorsed by FIFA until 2012.>> Other women continue
to play in the face of death threats and ostracization.® Still others face the
threat of losing their position—and even their league—due to rampant
homophobia. In 2018, a leader in Colombian football, Gabriel Camargo,
argued that the Colombian women’s league was not worth investing in
because it serves merely as a “lesbianism breeding ground.”®* Similarly,
players on Afghanistan’s national team were allegedly accused of being
lesbians before being kicked off the team.®> These homophobic and sexist
statements, actions, and policies expose a shocking lack of progress within
the industry over the past century.

Sexual assault also remains a pervasive problem. Male coaches in
Canada, Colombia, and Ecuador and football managers and executives in
Afghanistan and Gabon have faced accusations of and investigations into

widespread sexual assault and abuse of female players.® For example, in

57 Minky Worden, Football Leaders Stand by as Human Rights Abus-
es Pile Up, Human RigHts WarcH (Apr. 7, 2019), https://www.hrw.org/
news/2019/04/08/football-leaders-stand-human-rights-abuses-pile.

58 Xanthe Ackerman & Christina Asquith, Soccer Is Still Out of Reach for
Half the World’s Women, Tive (July 8, 2015), https://time.com/3949377/
world-cup-women-global-equality/.

59 Id.

60 Nick Walsh, I'll Take the Death Threats, Soccer WitHout Borbers (Apr. 15,
2015), https://soccerwithoutborders.wordpress.com/2015/04/15/ill-
take-the-death-threats/.

61 Kassouf, supra note 42.

62 Minky Worden, Women’s Soccer Players’ Biggest Challenges Is Chang-
ing FIFA lItself, Human RigHts WatcH (June 28, 2019), https://www.hrw.org/
news/2019/06/28/women-soccer-players-biggest-challenge-changing-
fifa-itself [hereinafter Biggest Challengel].

63  Saba Aziz, World Cup: Women Footballers Fight for Even Playing Field, AL
Jazeera (June 6, 2019), https://www.aljazeera.com/indepth/features/world-
cup-women-footballers-fight-playing-field-190603094539380.htmI?xif=.
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2018, various members of the Afghan women’s national team came for-
ward with details of violent sexual assaults committed by the president of
the Afghanistan Football Federation (AFF), Keramuudin Karim, whom
FIFA later banned for abusing his power.®* However, Karim’s general
secretary, who was suspended for his involvement in the assaults, was
subsequently promoted to the powerful Asian Football Confederation’s
governing executive committee.®*

In the first six months of 2019 alone, coaches and administrators in
at least five countries were accused of inappropriate behavior and sexual
misconduct toward their players, including allegations of rape.®® Khalida
Popal, former captain of the Afghan women’s national team, expressed a
lack of surprise at the reports of sexual assault and violence, explaining
that “not much has been done to protect players in terms of safety ... The

system is broken; it’s not made to support players.”®’”

Marketing and Media Attention

Women'’s football has long suffered from systematic inattention from
the media, which diminishes the game’s visibility and its place in world
history.®® Moreover, women’s teams receive subpar promotion within
FIFA, lackluster marketing by their own member associations, and mut-
ed enthusiasm from sponsors. Exemplary of this problem, the United
States—home to the world champion national team—does not provide
season-long television coverage of the NWSL,% and in 2019, the biggest
game in women’s football—the Women’s World Cup final—coincided
with two major men’s football matches. It is almost impossible to imagine
the Men’s World Cup final facing similar competition for viewers.”®

A 2019 survey of FIFA member associations with active women’s
teams revealed that fewer than half of the associations provide weekly TV

64  Biggest Challenge, supra note 62.

65 Id.

66 Tarig Panja, A #MeToo Wave Hits Global Soccer as the Women’s World Cup
Begins, N.Y. Times (June 7,2019), https://www.nytimes.com/2019/06/07/
sports/metoo-soccer-sexual-harassment.html.

67  Aziz, supra note 63.

68  Eisey & NADEL, supra note 8, at 86-87.

69 Thomas Barrabi, As USWNT Fights for Equal Pay, League Revenue Slows
Efforts to Close Salary Gap, Fox Business (July 8, 2019), https://www.fox-
business.com/features/uswnt-equal-pay-pro-sports-wage-gap.

70  Aziz, supra note 63.
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exposure for women’s football and only 81 of the 159 active member as-
sociations stream games on the internet.”! In the words of the executive

director of the antidiscriminatory collective Fare network:
If you present [women’s football] on the same level as men’s
football with the same level of hype, high-level commentary, TV
presentation, then it’s going to look equal to the men ... Give
women’s football the same standards that men’s football have
[sic] and we will soon reach the levels of sponsorship and inter-
est that we get in men’s football.”>

Representation within Football Leadership

Finally, there is almost no female representation among football leader-
ship. From referees to coaches to FIFA officials, women play a miniscule
role in spaces that shape their ability to have a future in the sport. A 2019
survey conducted by FIFA found that only 7% of coaches in women’s foot-
ball are themselves women and that women account for only 10% of refer-
ees.” The same survey also found that worldwide, women make up only
9% of FIFA executives, 25% of football “leaders” (defined as a member
association president, general secretary, or department head), and 28% of
football administration staff.”*

There is also an astonishing lack of gender parity within FIFA’s
internal dispute resolution system. For example, in the FIFA Dispute
Resolution Chamber (DRC)—FIFA’s primary body for resolving em-
ployment-related disputes between clubs and players—only one of its
twenty-six members is a woman.”® There are only three female members
in the nineteen-person FIFA Disciplinary Committee—responsible for
assigning sanctions to players, clubs, and FIFA affiliates—and only one
woman sits on the FIFA Appeals Committee.”®

71 2019 Women’s MA Survey, supra note 44, at 11.

72  Aziz, supra note 63.

73 2019 Women'’s MA Survey, supra note 44.

74 Id.at 12.

75 Members of the Dispute Resolution Chamber, FIFA Legal, https://resourc-
es.fifa.com/image/upload/members-of-the-dispute-resolution-chamber.
pdf?cloudid=gmjwpe06xujqkzlztaah.

76  FIFA, Who We Are, FIFA Disciplinary Committee, FIFA Legal, https://www.
fifa.com/who-we-are/committees/committee/1882042/; FIFA, Who We
Are, FIFA Appeals Committee, FIFA Legal, https://www.fifa.com/who-we-
are/committees/committee/1882043/.
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The general absence of women at the top of the football industry
stunts women’s sense of opportunity, ability to pursue career paths off the
pitch, and protection from discrimination and violence.

k%

Despite the pervasive and diverse inequities suffered by female football
players, increasing numbers of women are taking up the sport worldwide.
In 2019, FIFA tallied 3.12 million registered youth and 945,068 registered
adult female footballers.”” There are more women’s national teams today
than ever before.”® Along with growing participation among athletes,
fans and sponsors are beginning to jump on the women’s football band-
wagon. The 2019 Women’s World Cup broke viewership records at every
level—1.12 billion viewers watched the official live broadcast of the tour-
nament final (a 56% increase from 2015), and an average of 17.27 million
live viewers watched each match (a 106% increase from 2015).”

However, FIFA’s support—from executives to confederations to
membership associations to clubs and coaches—continues to lag behind.
Modern-day justifications for the gender-based disparities cite profitabili-
ty, fan base, and other market factors,*® but gender stereotypes, homopho-
bia, and male chauvinism are more than just historical relics. Associations
and executives attempt to frame the discrimination as a rational result of
objective financial considerations, while failing to provide clear numbers
on investments and revenue, failing to acknowledge the symbiotic rela-
tionship between resource allocation and success, and failing to accept
ownership for football’s entrenched gender-based stereotypes.

77 2019 Women’s MA Survey, supra note 44, at 7.

78 Id.at 10.

79 Alana Glass, FIFA Women’s World Cup Breaks Viewership Records, Foraes
(Oct. 21, 2019), https://www.forbes.com/sites/alanaglass/2019/10/21/
fifa-womens-world-cup-breaks-viewership-records/#56160c641884.

80  Eisev & NapEL, supra note 8, at 10.

26 Gender Discrimination and the Fight for Equity in the World of Football


https://www.forbes.com/sites/alanaglass/2019/10/21/fifa-womens-world-cup-breaks-viewership-records/#56160c641884.
https://www.forbes.com/sites/alanaglass/2019/10/21/fifa-womens-world-cup-breaks-viewership-records/#56160c641884.

BACK TO TABLE OF CONTENTS

PART 2
A HUMAN RIGHTS LENS ON GENDER EQUITY IN SPORT

The challenges and inequities described in part 1 encapsulate discrimi-
nation against women in the football context. Discrimination, including
discrimination on the basis of gender, is prohibited under international
human rights law as codified in international and regional agreements.
State parties to these agreements have legally binding duties to ensure
that discrimination does not take place within their borders, as a result of
their actions, or in activities they regulate. Through a largely self-imposed
framework of agreements, policies, and guidelines, nonstate actors (such
as transnational sports governance bodies) also have a responsibility to
ensure that they do not engage in discriminatory practices. The obliga-
tions placed on state and nonstate actors through these written agree-
ments make the human rights framework a critical tool in the fight to end
discrimination—including discrimination in women’s football.

The right to be free from discrimination and the right to engage in
sport invoke several different human rights enshrined within core inter-
national human rights instruments. Read together, international conven-
tions, treaties, and sports bodies’ policies establish a normative prohibition
against gender-based discrimination in sport. These documents invoke
sport, both explicitly and implicitly, as core to the realization of various
human rights, creating a flexible and complementary patchwork of norms
pertaining to nondiscrimination, sport, and gender. Put another way,
norms establishing the rights to sport, freedom from discrimination, and,
most specifically, freedom from discrimination in sport are all present in
this international framework. Notably, the right to sport, including the re-

lated right to sport free from discrimination, can be conceptualized as part
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of the rights to free association, culture, education, and labor, or as its own
stand-alone right.®'

Embracing a human rights lens allows advocates, practitioners, play-
ers, and other stakeholders to access this framework of binding and com-
pelling legal tools in sports-related disputes, advocacy, and campaigns for
change. The following subsections describe from where these rights and
norms originate within the various relevant legally binding international
and regional agreements, as well as the nonbinding (but nevertheless im-
portant) commitments and policies made by global sports bodies.

Global System

International organizations, most prominently the United Nations (UN),
facilitate legally binding multilateral treaties, often called conventions, be-
tween states. Many of the foundational human rights documents are con-
ventions; in some states, these human rights treaties are considered to be
an elevated or supreme source of law. Signatories to these agreements are
bound by the duties and obligations within the documents.

Universal Declaration of Human Rights

Chapter 1, article 1 of the UN Charter describes the purposes of the UN,
including “promoting and encouraging respect for human rights and for
fundamental freedoms for all without distinction as to race, sex, language,
or religion”® Reflecting this purpose, the Universal Declaration of Hu-
man Rights (UDHR) describes these rights in greater detail.** Article
7 establishes that “all are equal before the law and are entitled without
any discrimination to equal protection of the law. All are entitled to equal
protection against any discrimination in violation of this Declaration and

against any incitement to such discrimination.”**

International Covenant on Civil and Political Rights
The International Covenant on Civil and Political Rights expands on the
UDHR’s prohibition against discrimination. Article 26 states that “all

81  See generally Amy Burchfield, International Sports Law, Hauser GLoaL L.
ScH. Program (2018), https://www.nyulawglobal.org/globalex/Internation-
al_Sports_Law1.html (updated by Hunter Whaley & R. Martin Witt).

82 Charter of the United Nations, art. 1(3).

83  Universal Declaration of Human Rights, G.A. Res. 217A (lll) (1948).

84 Id.atart. 7.
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persons are equal before the law and are entitled without any discrimina-
tion to the equal protection of the law.” A UN Human Rights Committee
general comment—an authoritative source of guidance on UN human
rights norms—construes article 26 to prohibit discrimination in any field
regulated and protected by public authorities. Given states’ lawmaking
power over sport, this suggests a prohibition on discrimination in sport.

International Covenant on Economic, Social

and Cultural Rights

The International Covenant on Economic, Social and Cultural Rights
(ICESCR) enshrines the rights to nondiscrimination based on sex, to par-
ticipation in cultural life, to just and favorable working conditions, and to
the protection and nondiscrimination of family, mothers, and children.®
Article 3 establishes that all of the rights present in the ICESCR are equal
rights of men and women.®® This clearly establishes that all of the rights
related to labor and employment apply equally to men and women; theo-
retically, this would include women and men employed as athletes. Article
15 includes the right to participate in all forms of cultural life, which in-
cludes sport.®” Notably, article 10 establishes special protection for work-
ing mothers and children, which are also relevant to the issue of gender
discrimination in sport.®®

Convention on the Elimination of All Forms

of Discrimination against Women

Echoing the ICESCR, the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW) mentions sport in two in-
stances: in the right to education (article 10) and in the right to partici-
pate in recreational activities, sport, and cultural life (article 13).%? Other
articles related to nondiscrimination and labor also pertain when sport
is pursued as a career path. For example, article 11 requires states to take

steps to eliminate discrimination in employment, including the right to

85 International Covenant on Economic, Cultural and Social Rights, arts. 3, 7,
10, G.A. Res. 2200A (XXI) (1966).

86 Id.atart. 3.

87 Id.atart. 15.

88 Id.atart. 10.

89  Convention on the Elimination of All Forms of Discrimination against Wom-
en, arts. 10, 13, G.A. Res. 34/180 (1979).

Working Paper 11 29



equal employment opportunities, job security, benefits, treatment, paid
leave, and safe working conditions.”° In addition to the language of the
treaty, a general recommendation issued by the Committee on the Elimi-
nation of Discrimination against Women recommends that state parties
to CEDAW take specific steps to

m provide equal opportunities in educational institutions for wom-
en and girls to engage in sport;

m address stereotypes and provide facilities to facilitate women and
girls’ participation in male-dominated sports in both coeduca-
tional and all-female educational institutions; and

® “institute positive actions, preferential treatment or quota sys-
tems” in sports.”!

Despite the strong language in CEDAW and its accompanying rec-
ommendations, human rights advocates note that CEDAW’s article 13,
guaranteeing the right to participate equally in sport, is widely ignored.”>
In particular, there has been limited legal discussion and development of
the right, suggesting an uphill battle for advocates seeking to use article 13

to hold state parties accountable.”®

Other Examples

Other international agreements pertaining to specific groups and issues
reflect these norms as well; this includes the Declaration on the Rights
of Indigenous Peoples and the Convention on the Rights of Persons with
Disabilities.”* The former provides that indigenous peoples have the
“right to maintain, control, protect and develop their cultural heritage,
traditional knowledge and traditional cultural expressions, as well as

90 [d.atart. 11(b)-(f).

91 Committee on the Elimination of Discrimination against Women, General
Recommendation No. 36, para. 63, UN Doc. CEDAW/C/GC/36 (2017).

92 Emma Blakely, Women'’s Participation in Sport: How Is It Regulated in In-
ternational Human Rights Law, and Is Australia Meeting Its International
Obligations?, 24 AusTL. J. Hum. Rts. 292, 292-95 (2018).

93 Id.

94  Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295
(2007); Convention on the Rights of Persons with Disabilities, G.A. Res.
61/106 (2006); see also the International Convention against Apartheid
in Sports, G.A. Res. 40/64 (1985) (referencing the “Olympic principles of
non-discrimination” and prohibiting discrimination on the basis of race,
religion, and political affiliation, thereby reemphasizing the general norm
of nondiscrimination generally in sport).
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manifestations of their ... sports and traditional games.”® The latter in-
cludes extensive discussion of the rights of persons with disabilities to
access and participate in sport, including obligations of state parties to
provide mainstreamed and disability-specific sporting activities, acces-
sible sporting venues, and opportunities for children with disabilities.*®
Notably, in a speech before the 2016 Paralympic Games, referencing the
Convention on the Rights of Persons with Disabilities, former UN Secre-
tary-General Ban Ki-moon called access to sport a “fundamental human
right” of all people.””

In addition to agreements that include sport in their obligations,
there are also specific international conventions relating to certain sports
norms, several of which are under the umbrella of the United Nations
Educational, Scientific and Cultural Organization (UNESCO). These
include the UNESCO Anti-Doping Convention’® and the UNESCO In-
ternational Charter of Physical Education, Physical Activity and Sport,
the latter of which also provides a general prohibition against discrimi-
nation by reference to the UDHR in its preface.”” UNESCO specifically
recognizes gender inequality in sport as an issue of concern. In response,
the organization’s physical education and sports programs aim to “main-
stream the gender dimension” in sport in order to increase women’s and
girls’ participation.'®

Additionally, in 2016, the UN Special Rapporteur on the Right to
Health issued a report discussing the need to end discriminatory prac-
tices in access to sport.'® Special rapporteurs are independent experts

with mandates from the Commission on Human Rights to study, report

95 Declaration on the Rights of Indigenous Peoples, art. 31, G.A. Res. 61/295
(2007).

96 Convention on the Rights of Persons with Disabilities, art. 50(5)(a)-(e),
G.A. Res. 61/106 (2006); see Burchfield, supra note 81.

97 UN Secretary-General, Access to Sport “a Fundamental Human Right”,
Says Secretary-General in Video Message for Summit of Rio Paralympic
Games, UN Doc. SG/SM/18063 (Sept. 15, 2016).

98 International Convention against Doping in Sport, UNESCO (2005).

99 International Charter of Physical Education, Physical Activity and Sport,
UNESCO (2015).

100 Women and Sport, UNESCO, http://www.unesco.org/new/en/social-
and-human-sciences/themes/physical-education-and-sport/women-and-
sport/.

101 Report of the Special Rapporteur on the Right to Health, UN Doc. A/
HRC/32/33 (2016).

Working Paper 11 31


http://www.unesco.org/new/en/social-and-human-sciences/themes/physical-education-and-sport/women-and-sport/
http://www.unesco.org/new/en/social-and-human-sciences/themes/physical-education-and-sport/women-and-sport/
http://www.unesco.org/new/en/social-and-human-sciences/themes/physical-education-and-sport/women-and-sport/

on, and advise on specific human rights topics. While their reports and
recommendations are not legally binding, they are persuasive sources of
legal interpretation of international human rights. The 2016 report as-
serts that states are obligated to respect the right to health, which includes
equal access to state-run sporting facilities.'® It also suggests that states
must conduct “inclusive, participatory, and transparent audit[s]” relating
to sport and the right to health to ensure that they are nondiscriminatory

and in compliance with human rights standards.'®

Regional Systems

Regional systems also contain relevant legally binding human rights
norms. These institutions provide distinct interpretations, enforcement
mechanisms, and monitoring processes, which can serve as useful tools
for advocates utilizing the human rights framework and norms to counter

discrimination.

Inter-American Human Rights System

The Organization of American States protects the rights to sport and to
nondiscrimination in sport in two main documents: the American Con-
vention on Human Rights and the Additional Protocol to the American
Convention on Human Rights in the Area of Economic, Social and Cul-
tural Rights. In addition to prohibiting gender-based discrimination, the
American Convention on Human Rights enshrines a right to sport within
the right to freedom of association protected in article 16, which states
that “everyone has the right to associate freely for ideological, religious,
economic, labor, social, cultural, sports, or other purposes.”*** Echoing
the ICESCR, the Additional Protocol codifies a range of rights related to
labor and employment that cannot be infringed based on gender.'*

European System
The European Convention on Human Rights prohibits discrimination on

the basis of gender and other identities and traits, but does not specifically

102 Id.

103 Id.

104 American Convention on Human Rights, art. 16, OAS Treaty Series No. 36
(1969).

105 Additional Protocol to the American Convention on Human Rights in the
Area of Economic, Social and Cultural Rights, arts. 6-7, OAS (1999).
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mention sport.'® However, article 4(1) of the European Sports Char-
ter expressly prohibits discrimination in access to sports facilities or sports
activities on the grounds of sex, race, color, language, religion, political or
other opinion, national or social origin, association with a national mi-
nority, property, or birth or other status.'”” Additionally, the courts of the
European Union and the European Court of Justice have ruled on sport-
related matters for more than three decades.'®® Although these rulings
do not speak directly to the issue of gender discrimination in sport, they
illustrate the power of courts within the European system to regulate the
world of sport. Importantly, these decisions influence supranational sports
bodies, including FIFA, and shape national and transnational norms around
sport.'®®

African System

The preeminent human rights treaty of the African Union—the African
Charter on Human and Peoples’ Rights—establishes an implicit right to
sport and sport free from discrimination, with several articles even includ-
ing the right to sport as a means of employment.''® Article 2 prevents dis-
crimination on the basis of sex."'* Articles 10 and 11 establish freedom of
association, which in some cases is read to cover the context of sport.''?
Similarly, article 17 includes the right to participate in the cultural life of
one’s community, and article 22 includes the right to economic, social,
and cultural development, where culture is also considered to implicitly
encompass the right to sport.''® Article 15 includes the right to work and
fair employment, which should apply to athletes who rely on sport for all
or part of their livelihood."** Finally, article 16 includes the right to “enjoy

106 European Convention on Human Rights, European Treaty Series No. 5
(1950).

107 European Sports Charter, art. 4(1) (revised 2001).

108 Borja Garcia, The European Union and Sport, Sports, PoL. & Pus. PoL. WoRk-
sHop 1, 1-2 (2006),

109 Seeid.
110 African Charter on Human and Peoples’ Rights, OAU Doc. CAB/LEG/67/3
rev. 5 (1981).

111 Id. atart. 2.

112 [d. atarts. 10-11.
113 [d. atarts. 17, 22.
114  [d. at art. 26.
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the best attainable state of physical and mental health,” which strongly im-
plies a right to participate in sport.'**

Additionally, the African Unions Agenda 2063 (analogous to the
UN’s Sustainable Development Goals) “calls for an African cultural re-
naissance,” which includes sport as “an element of culture and a major
contributor in human development and strengthening national cohesion

and rapprochement of people.”**¢

International Sports Bodies

Unlike international and regional human rights systems, international
sports bodies are not a source of binding international law. Nevertheless,
these organizations—voluntarily, or normatively compelled by the afore-
mentioned international human rights laws—have established their own
set of policies and guidelines that commit them to upholding a variety of
human rights norms, including that of nondiscrimination. Most notably,
under the Fundamental Principles of Olympism, the Olympic Charter es-
tablishes sport as a human right and prohibits discrimination of any kind:

The practice of sport is a human right. Every individual must

have the possibility of practising sport, without discrimination

of any kind and in the Olympic spirit, which requires mutual un-

derstanding with a spirit of friendship, solidarity and fair play.1 17

Other transnational sports governance bodies have also adopted
human rights frameworks. For example, FIFA's Human Rights Policy in-
cludes a commitment to respect human rights “in accordance with the
UN Guiding Principles on Business and Human Rights” and “embraces
all internationally recognized human rights,” specifically mentioning the
UDHR, ICESCR, and the International Labour Organization’s Declara-
tion on Fundamental Principles and Rights at Work."'® The association
notes that its most “salient human rights risks” include labor rights and

discrimination.**?

115 [d. atart. 16.

116  African Union, Promoting Sports & Culture, https://au.int/en/promoting-
sports-culture.

117  Olympic Charter, International Olympic Committee (2019).

118  FIFA, FIFA’s Human Rights Policy, 5-6 (May 2017), https://resources.fifa.
com/mm/document/affederation/footballgovernance/02/89/33/12/
fifashumanrightspolicy_neutral.pdf.

119 [d. at 6.
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In addition to sports governance bodies, advocacy organizations
such as the International Working Group on Women and Sport (IWG),
the International Association of Physical Education and Sport for Girls
and Women, and Women Sport International place the right to nondis-
crimination in sport at the center of their international programming.'*°
Most notably, the IWG’s foundational document, the Brighton plus Hel-
sinki 2014 Declaration, is a multilateral transnational pledge that com-
mits organizations to promoting the involvement of women and girls in
the world of sport. The declaration is directed at all governments, pub-
lic authorities, organizations, businesses, and other establishments “who
are responsible for, or who directly influence, the conduct, development
or promotion of sport or who are in any way involved in the employ-
ment, education, management, training, development or care of women
in sport”'*' Through the declaration, the IWG aims to promote equity
and equality (as defined by the UDHR and CEDAW) in sport, improve
sports-related facilities and opportunities for girls and women, enhance
the representation of women within sports leadership, and increase in-
vestment in female athletes, among other goals."** The IWG also believes
in the importance of including the knowledge, experiences, and voices of

female athletes in all decision-making processes for the future of sport.'**

* k%

International human rights law is not at the center of discussions on gen-
der equity in sport, but it should be. The framework of laws, rules, and
norms established by binding international conventions and self-imposed
sports doctrine clearly demonstrates that women have a right to be treated
with dignity, respect, and equity in the world of sport. The institutions that
fail to uphold these principles are willfully violating widely codified laws
and norms and should be held to account. The discussion below illustrates
the difficulty in raising such claims through FIFA’s designated dispute reso-
lution system. However, international human rights laws and norms may
prove more successful in domestic courts, which are increasingly an avenue

for advocacy and reform, as discussed in further detail in part 4.

120 See Burchfield, supra note 81.
121 WomeNSPORT INTERNATIONAL Brighton Declaration on Women and Sport, http://
www.sportsbiz.bz/womensportinternational/conferences/brighton_decla-

ration.htm.
122 [d.
123 [d.
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PART 3
FIFA AND DISPUTE RESOLUTION IN THE WORLD
OF FOOTBALL

FIFA’s dominance over the world of football positions the association as
either a powerful adversary or an essential partner in the fight for gender
justice. Its monopoly over the sport permeates every level of the game—
from the individual player at a local club to multinational, multibillion-
dollar tournaments. Consequently, understanding FIFA’s structure,
incentives, and preferred (or mandated) avenues for dispute resolution
is essential to assessing how female players and their allies can most effec-

tively advocate their interests and express their grievances.

Structural Overview of Football

Governance

FIFA has administered football worldwide since 1904. The association is
a nonprofit organization governed by Swiss law and based in Zurich, but
with sweeping international reach through its global, multi-tiered structure.
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FIGURE 1

Hierarchy of FIFA’s governing bodies
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FIFA, FIFA Statutes, arts. 25-32 (June 2019), https://resources.fifa.com/
image/upload/fifa-statutes-5-august-2019-en.pdf?cloudid=ggyamhxxv8jr
dfbekrrm [hereinafter FIFA Statutes]. The FIFA Congress is the supreme
legislative body of FIFA and the only body with the power to change the
FIFA Statutes.

Id. at arts. 33-38. The FIFA Council is the strategic and oversight body of
FIFA, with thirty-seven members—one president, eight vice presidents, and
twenty-eight members selected from the confederations.

Id. at arts. 36-37. The FIFA General Secretariat serves as the executive,
operational, and administrative body operating under the authority and su-
pervision of the FIFA Council. This body executes contracts, competitions,
and all other business matters. It is led by the FIFA secretary general, who
is appointed by the Council and serves as the CEO of FIFA.

Id. at arts. 39-48. The Standing and Ad Hoc Committees report to, advise,
and assist the FIFA Council and General Secretariat on various matters.
For example, the Players’ Status Committee is responsible for the work of
FIFA's Dispute Resolution Chamber. Id. at art. 46.

Id. at art. 2.

FIFA Statutes, supra note 126, at arts. 10-19.
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FIGURE 2

FIFA's organizational structure
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each membership association, there is a male, and sometimes female,

national squad, as well as leagues consisting of various club teams."*°

At the individual level, there are officials and players. The former in-

cludes all persons responsible for technical, medical, and administra-

tive matters, such as committee members, referees, and coaches,

131

while the latter includes only football players who are licensed by a

FIFA association."** Finally, the FIFA structure provides for a number

of independent committees, which are tasked with significant oversight

130
131
132

Id. at Definitions, paras. 3, 14.
Id. at Definitions, para. 13.
Id. at Definitions, para. 15.
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responsibilities, including auditing,'** discipline,'** and ethics review.'**

Independent committee members are prohibited from serving as a mem-
ber in any other FIFA body.'*¢

The FIFA Statutes and accompanying regulations form “the Con-
stitution” of FIFA and provide the basic laws for world football."*” The
statutes aim to constantly improve the game of football, organize inter-
national competitions, establish regulations for governing the game of
football, control every type of football association, ensure the game is
available to all, promote the development of women’s football, and advo-
cate integrity, ethics, and fair play.'*® They also promote certain normative
values, including promoting and protecting all “internationally recognized

human rights”'*°

and prohibiting discrimination of any kind.'*® In real-
ity, the most powerful effect of the FIFA Statutes is standardization and
stability. Managing 211 associations across six continents places a high
premium on anything that reduces operational costs and mitigates risks.
For example, in the context of dispute resolution, the FIFA Statutes ex-
pressly prohibit “recourse to ordinary courts of law”—instead mandating
internal dispute resolution mechanisms or recourse to the CAS—and de-
mand that member associations insert a similar prohibition in their own
statutes."*! While such measures increase the predictability and simplicity
of this multifaceted system, they significantly restrict the freedoms of the

actors involved.

133 Id. at 51. Notably, members of the independent Audit and Compliance
Committee are elected by, and report to, the FIFA Congress.

134 Id. at 53. The independent Disciplinary Committee is governed by the FIFA
Disciplinary Code.

135 [d. at 54. The independent Ethics Committee is governed by the FIFA Code
of Ethics.

136 Id.at51-55.

137  FIFA, The FIFA Statutes: Football’s Constitution (May 8, 2009), https://
www.fifa.com/who-we-are/news/the-fifa-statutes-football-constitu-
tion-1055443. These statutes and regulations are distinct from the laws
of the game of football, which lay out the rules on the proper way to play
the sport. The laws of the game are issued by the International Football
Association Board, of which FIFA is a member, in accordance with article 7
of the FIFA Statutes. FIFA Statutes, supra note 126, at art. 7.

138  FIFA Statutes, supra note 126, at art. 2.

139 Id.atart. 3.

140 [d.atart. 4.

141 [d. atart. 59.
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Financial Incentives

Critical to understanding FIFA’s structure and institutional decision-
making—especially around its investment in women’s football and adher-
ence to human rights norms—are the association’s financial incentives.
Despite being a nonprofit organization, FIFA functions as a profit-making
corporation and frequently uses market-based arguments in defense of its
discriminatory practices.

FIFA's revenue has grown dramatically since it first began issuing
financial reports in 2003.'** In fiscal year 2018, FIFA reported record-
high revenue of over US$6.4 billion.'*> Additionally, FIFA’s assets were
50% higher than the previous year, totaling almost US$4.4 million, and
its reserves were valued at approximately US$2.75 million."** Television,
licensing, and marketing rights from the FIFA World Cup and Women’s
World Cup generate most of this revenue.'*® Illustratively, the 2018 Men’s
World Cup brought FIFA US$6 billion in revenue, accounting for 83% of
FIFA’s entire annual revenue that year."*® The 2019 Women’s World Cup
is projected to have raised US$131 million.'*

FIFA’s impressive World Cup revenue streams are partially the re-
sult of strategically designed financial relationships with tournament host
countries and sponsors. Host countries pay for the majority of tourna-
ment costs, keeping FIFA’s expenses low and profits high.'*® Addition-
ally, FIFA requires host nations to provide a “full tax exemption” for FIFA
and its subsidiaries during the “preparation, delivery and wrap-up of the
Competition.”'** FIFA’s three-tiered sponsorship system—comprising

142  FIFA, Financial Reports, https://www.fifa.com/about-fifa/what-we-do/gov-
ernance/finances/.
143  FinanciaL ReporT 2018, supra note 52.

144  [d.
145 [d.
146  Id.

147  Id. Official figures for the 2019 Women’s World Cup were not available at
the time of writing.

148 See, e.g., Shafi Musaddique, FIFA Looks to the East as It Struggles to Find
Sponsors for Russia World Cup, CNBC (Apr. 17, 2018) (describing FIFA's
sponsorship tiers and FIFA's urgency to fill each sponsorship spot before
the World Cup).

FIFA, Overview of Government Guarantees and the Government Declara-
tion (2017), https://img.fifa.com/image/upload/ufybnqOflkd2glnhw-
5pc.pdf. While only recently made public, FIFA has long imposed similar,
if not more expansive, tax requirements on its host nations. See, e.g., lan
Pollock, World Cup: To Tax or Not to Tax?, BBC (May 11, 2010) (describing
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FIFA partners, World Cup Partners, and regionally based national sup-
porters'*°*—also boosts its profits.'>! Each sponsor pays FIFA to advertise
at the World Cup and promote its products at FIFA events.'** In 2018,
the highest-level sponsors (FIFA partners) each paid FIFA approximately
US$37.4 million to advertise at the World Cup and other global cham-
pionship events.">® Finally, as an “association’—the Swiss equivalent of
a nonprofit organization—FIFA is taxed at half the standard business

3% is exempt from national financial reporting requirements, and

rate,
maintains heightened legal flexibility and governance autonomy."*> Con-
sequently, while FIFA does not directly use public money, it derives mas-
sive financial benefits from taxpayer dollars at home in Switzerland and
around the world. In exchange for this menu of benefits, “associations” are

technically barred from conducting business practices.

Gender-Focused FIFA Reforms
The role and importance of women within FIFA has expanded in recent
years."*® The first FIFA Women’s World Cup was held in 1991, and the

FIFA's tax-related requirements, as well as the association’s desire to keep
such conditions confidential).

150 See FIFA, FIFA World Cup Sponsorship Strategy, https://www.fifa.com/
what-we-do/marketing/sponsorship/#commercial-diagram-2472245
[hereinafter FIFA Sponsorship Strategy].

151 See, e.g., Lars Becker, These Are the Official Sponsors at the World Cup,
ISPO.com (June 14, 2018), https://www.ispo.com/en/trends/2018-world-
cup-overview-fifa-sponsors.

152  See FIFA Sponsorship Strategy, supra note 152.

153  Becker, supra note 153 (converting 32 million euros to 2018 dollars).

154 Henrik Béhme, FIFA’s Controversial Business Model, DeutscHe WELLE
(May 27, 2015) https://www.dw.com/en/fifas-controversial-business-
model/a-18479441.

155  FIFA Retains Low-Tax, Non-Profit Status Despite Billions, Swiss INFo (Nov.
5, 2018) https://www.swissinfo.ch/eng/law-change-rejected_fifa-retains-
low-tax--non-profit-status-despite-billions/44522840. Recent leaks indi-
cate that the relationship between FIFA and Switzerland is souring and
also suggest that FIFA seeks the same legal status as the United Nations
and International Committee of the Red Cross. See, e.g., Matthew Allen,
FIFA Asks to Rub Shoulders with UN and Red Cross, Swiss Info (June 12,
2019), https://www.swissinfo.ch/eng/legal-status_fifa-asks-to-rub-shoul-
ders-with-un-and-red-cross/45026236; see also Tariq Panja, FIFA Quietly
Considering Plan to Leave Switzerland, N.Y. Times (July 31, 2019) https://
www.nytimes.com/2019/07/31/sports/soccer/fifa-headquarters-zurich.
html.

156 See, e.g., M.S., Women’s Football Is Flourishing, On the Pitch and Off
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tournament continues to grow in size, competitiveness, and popularity."*’
This mirrors growth at the confederation, member association, league,
and club level."*®

Over the past five years, FIFA has taken a number of steps to rem-
edy its historic and ongoing gender disparities. First, in 2015, FIFA signed
the aforementioned Brighton plus Helsinki 2014 Declaration—the foun-
dational document of the IWG."*® Upon signing the declaration, FIFA’s
then president Sepp Blatter declared that FIFA’'s endorsement was part of
a “concerted push” for greater development and empowerment of women
in football and sport more generally.'*°

Shortly after FIFA became embroiled in a massive corruption
scandal,'®! the association asked John Ruggie—the UN Special Repre-
sentative on Business and Human Rights and author of the UN Guiding
Principles on Business and Human Rights—to develop recommendations
aimed at ensuring greater respect for human rights within FIFA.'®* While
broad in scope, Ruggie’s report specifically refers to “endemic discrimina-
tion against women in the world of association football” as a “deep-seated”
and underreported human rights violation."®®> In commissioning the re-
port, newly appointed FIFA president Gianni Infantino stated that “FIFA
is fully committed to respecting human rights ... and to being a leader

among international sports organizations in this important area.”*¢*

It, EconomisT (June 24, 2019) https://www.economist.com/game-theo-
ry/2019/06/24/womens-football-is-flourishing-on-the-pitch-and-off-it.

157 WomeN's FooteaLL Stratecy BrocHure, FIFA, https://resources.fifa.com/im-
age/upload/women-s-football-strategy.pdf?cloudid=z7w21ghir8jb9tguvb
cq [hereinafter FIFA WoMEN's FOOTBALL STRATEGY].

158 Id.

159  Borswana Daiy News, FIFA Signs Brighton Plus Helsinki 2014 Declaration
(Mar. 11, 2015), https://www.botswanaonlinenews.com/fifa-signs-brigh-
ton-plus-helsinki-2014-declaration/.

160 [d.

161  See, e.g., Kevin McFarland, Everything You Need to Know About FIFA’s Cor-
ruption Scandal, Wireo (May 27, 2015), https://www.wired.com/2015/05/
fifa-scandal-explained/ (describing the details of the FIFA corruption scan-
dal involving a forty-seven-count indictment against fourteen defendants
for corrupt practices associated with marketing contracts cumulatively
worth more than US$150 million).

162 John Ruggie, “For the Game. For the World.”: FIFA & Human Rights (2016),
https://www.hks.harvard.edu/sites/default/files/centers/mrcbg/pro-
grams/cri/files/Ruggie_humanrightsFIFA_reportApril2016.pdf.

163 [d.at 4, 25.

164 Doug Gavel, Independent Report Recommends How FIFA Needs to Man-
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Also in response to the corruption crisis, FIFA established a 2016
FIFA Reform Committee.'®® The members, consisting of representatives
from each of the six confederations, were tasked with proposing a menu of
reforms to help the organization “renew itself” and “restore confidence in
FIFA "% While many of the reforms spoke to broader issues of integrity
and transparency, the committee called on FIFA to expressly embrace its
responsibility to respect all human rights and to incorporate the promo-
tion of women as an explicit objective.'” Both recommendations are now
embedded in the FIFA Statutes as article 3 and article 2(f), respectively.'*®
FIFA’s Executive Committee also embraced the Reform Committee’s pro-
posed policy of establishing a minimum of one female council member
per confederation, which helps guarantee at least some representation of
women among the organization’s decision-making elite.'®

In 2018, FIFA issued its first women’s football strategy, which details
FIFA’s goals to “enhance the commercial value” of, and generally grow
and strengthen, women’s football worldwide.'”® The strategy sets various
short-term and long-term goals, some of which are more concrete than
others. Specific goals include devising a clear women’s football communi-
cation strategy, further developing youth tournaments for girls, ensuring
that at least one-third of FIFA committee members are women by 2022,
and reaching sixty million female players by 2026."”" However, there are
some glaring omissions from this strategy, including zero commitment to
increase investment in women’s football and zero mention of increasing or

equalizing pay, compensation, or prize money for female players.

age the Far-Reaching Human Rights Risks of Its Global Enterprise, HARVARD
Kenneby Scrool (Apr. 14, 2016), https://www.hks.harvard.edu/announce-
ments/independent-report-recommends-how-fifa-needs-manage-far-re-
aching-human-rights-risks.

165  FIFA, FIFA Executive Committee Unanimously Approves Extensive Reforms
(Dec. 3, 2015), https://www.fifa.com/who-we-are/news/fifa-executive-
committee-unanimously-approves-extensive-reforms-2741812 [hereinaf-
ter FIFA Executive Committee Approves Reforms].

166 2016 FIFA Reform Committee Report, FIFA (Dec. 2, 2015), https://img.fifa.
com/image/upload/mzzxqwOdabgx8ljmhxwr.pdf.

167  FIFA Executive Committee Approves Reforms, supra note 167.

168  FIFA Statutes, supra note 126, at arts. 2(f), 3.

169  FIFA Executive Committee Approves Reforms, supra note 167.

170  FIFA WowmeN’s FootBaLL STRATEGY, Supra note 159, at 2-3.

1714 [d.at. 10, 12, 14, 16.
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Most recently, in 2019, FIFA signed a memorandum of understand-
ing with UN Women. The memorandum promotes three key joint areas
of work: (1) sports policy development; (2) the promotion and sup-
port of sustainable projects to increase the longevity of women’s football
and its positive impact on the lives of women and girls; and (3) aware-
ness-raising campaigns about gender equality through sport.'”> FIFA
President Infantino asserted that in signing the memorandum, FIFA was
combining “forces with UN Women to realise gender equality for women
both on and off the pitch.”'”?

These pledges and plans are an essential step toward greater gender
equity in the world of football, but they have, unfortunately, not translat-
ed into concrete improvements for female players. As mentioned above,
none of these agreements or strategies commits quantifiable resources to
the realm of women’s football. Furthermore, given FIFA's monopoly over
the governance of the football world, there are few (if any) clear mecha-
nisms for holding the association accountable to its own commitments.

Dispute Resolution Mechanisms
in the World of Football

The dispute resolution mechanisms within the world of football are gov-
erned by many rules and regulations, including the FIFA Statutes, the Regu-
lations on the Status and Transfer of Players (RSTP), the Commentary on
the Regulations for the Status and Transfer of Players (Commentary on the
RSTP), the Rules Governing the Procedures of the Players’ Status Com-
mittee and the Dispute Resolution Chamber (Rules Governing PSC and
DRC), the National Dispute Resolution Chamber Standard Regulations
(NDRC Standard Regulations), and various circulars sent to FIFA affiliates.

The FIFA Statutes are the most expansive, discussing the organiza-
tion of FIFA as a whole. The RSTP details player status, registration, and
transfer. Further explanation of these rules is included in the Commen-
tary on the RSTP. Article 22 of the RSTP also mentions dispute resolu-
tion between various parties (for example, between players and leagues).

The rules governing these dispute resolution bodies are found in the Rules

172 FIFA, FIFA and UN Women Sign First-Ever Memorandum of Understanding
(June 7, 2019), https://www.fifa.com/womens-football/news/fifa-and-un-
women-sign-first-ever-memorandum-of-understanding.

173 Id.
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Governing PSC and DRC and the NDRC Standard Regulations. These
rules are sometimes first published in circulars (or memos) to FIFA affili-
ates, but the most comprehensive account of relevant rules is found in the
official rules documents.

Though each of these documents has a specific purpose, an issue or
substantive area may be covered, inconsistently, in multiple documents.
This is especially true of the dispute resolution structure. For example,
while FIFA's RSTP explicitly states that players or clubs may, with-
out prejudice, seek redress before a civil court for employment-related
disputes,'”* many players’ contracts include an exhaustion clause that
requires players to seek resolution within the FIFA dispute settlement
structure before bringing a case before civil court.'” In contrast to the
seemingly permissive RSTP, the FIFA Statutes specifically prohibit “re-
course to ordinary courts of law ... unless specifically provided for in the
FIFA regulations.”’”® Instead, the FIFA Statutes direct complaints through
internal dispute resolution chambers, allowing arbitration as a last resort.

Given FIFA’s apparent aversion toward traditional courts of law, the
below subsections provide insight into prominent dispute forums used
by footballers and other actors who are bound by FIFA’s rules and regula-
tions: FIFA’s DRC, FIFA Players’ Status Committee (PSC), national dis-
pute resolution chambers (NDRCs), and the CAS.

FIFA’s Dispute Resolution Chamber

The DRC was created in 2001 in response to a 1995 finding by the Court
ofJustice of the European Union that the Treaty of Rome did not allow for
the application of rules created by sporting associations.'”” With no en-
forcement mechanism for player transfers, the Union of European Foot-
ball Associations (UEFA), FIFA, and the European Commission met to

174  FIFA, Regulations on the Status and Transfer of Players, art. 22 (Mar.
2020), https://resources.fifa.com/image/upload/regulations-on-the-sta-
tus-and-transfer-of-players-march-2020.pdf?cloudid=pljykaliyao8b1hv3m
np [hereinafter RSTP].

175 Id.

176  FIFA Statutes, supra note 126, at art. 59; but see Steven A. Bank, FIFA,
Forced Arbitration, and the U.S. Soccer Lawsuits, 42 J. LEGAL AspecTs OF
SporT 1 (2020) (discussing why so many lawsuits against FIFA exist in US
federal court despite arbitration requirements).

177  See Case C-415/93, Union Royale Belge des Societes de Football Associa-
tion ASBL and Others v. Jean-Marc Bosman et al. (Eur. Ct. Just.).
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reform the transfer system and create binding principles on which to base
transfer regulations. One of the resulting principles included a provision
for an “effective, quick, and objective arbitration body ... [that] does not
prevent recourse to the national courts”'”® This arbitration body would
become the DRC.

Articles 22 and 24 of the RSTP govern the DRC.'”® These provi-
sions outline the DRC’s jurisdiction and composition. The DRC hears
four types of disputes: (1) disputes between clubs and players in relation
to the maintenance of contractual stability; (2) employment-related dis-
putes between a club and player of an international dimension; (3) dis-
putes relating to training compensation; and (4) disputes relating to the
solidarity mechanism between clubs belonging to the same member as-
sociation.'®® The primary requirement for DRC jurisdiction is an interna-
tional dimension to the conflict. This prerequisite is interpreted broadly
and can be fulfilled by a simple difference in nationality between a
player and the location of his club.'®' However, even a player and club
of the same nationality can satisfy the internationality requirement if the
dispute is international in nature—for example, a dispute about an inter-
national transfer.'®*

The DRC is made up of twenty-eight members. According to RSTP
requirements, these members include thirteen club representatives, thir-
teen player representatives, a chairperson, and a deputy chairperson.'*?
While the RSTP requires an equal number of club and player representa-
tives, it makes no mention of gender-based representation requirements.
Currently only one member of the DRC is a woman.'**

178  Eurorean Commission, Outcome of Discussions between the Commission
and FIFA/UEFA on FIFA Regulations on International Football Transfers
(Mar. 6, 2001), https://ec.europa.eu/commission/presscorner/detail/
en/IP_01_314.

179  RSTP, supra note 176, at arts. 22, 24

180 RSTP, supra note 176, at art. 22(a), (b), (d), (e).

181 Seeid.

182 Id.

183  FIFA, Rules Governing the Procedures of the Players’ Status Committee
and the Dispute Resolution Chamber, art. 4 (Oct. 2017), https://resourc-
es.fifa.com/image/upload/rules-governing-the-procedures-of-the-players-
status-committee-and-the-2925428.pdf?cloudid=weQyfc1stfoxgv29k97v
[hereinafter Rules Governing FIFA Dispute Procedures]. Players’ associa-
tions and club leagues nominate their respective representatives, but the
FIFA Council selects the chairperson and deputy chairperson. Id.

184  FIFA, Composition of the Members of the Dispute Resolution Chamber,
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The DRC applies the FIFA Statutes and regulations while “taking
into account all relevant arrangements, laws and/or collective bargaining
agreements that exist at national level, as well as the specificity of sport.”**®
Though the tribunal includes twenty-eight members, only five members
(two club representatives, two player representatives, and the chairper-
son) meet to hear cases. Cases are heard every four to six weeks at FIFA’s
headquarters in Zurich, Switzerland, and up to thirty cases are heard and
decided at each meeting.'%¢

Beginning in June 2018, the DRC was given the ability to impose
sanctions on parties who fail to comply with its decisions. These sanctions
include restrictions on players from participating in official matches for up
to six months and restrictions on clubs from registering new players for up

to three registration periods.'®’

Players’ Status Committee
The PSC, like the DRC, is governed by the FIFA's RSTP. However, the
PSC differs from the DRC in its substantive jurisdictional reach. The PSC
hears cases related primarily to disputes between clubs and coaches, in-
stead of player-related disputes.'®® Though this jurisdictional difference is
explained in article 22 of the RSTP, the chairman of the PSC determines
the proper forum for borderline cases.

The PSC is currently composed of a chairperson, a deputy chairper-
son, and twenty-two members—only three of whom are women.'®® Cases

in front of the PSC are heard by a panel of at least three members, but in

https://resources.fifa.com/image/upload/composition-of-the-members-
of-the-dispute-resolution-chamber.pdf?cloudid=pxc12gjtwx4fdkvrgbrt.

185  Rules Governing FIFA Dispute Procedures, supra note 185, at art. 2.

186 Id. atart. 10.

187 It is unclear how FIFA dispute resolution determinations are received by
national courts. While players are strongly incentivized to keep cases with-
in the FIFA/CAS system, many questions remain about their jurisdictional
power. A 2017 decision by the First Civil Law Court of the Swiss Federal Tri-
bunal emphasized that FIFA tribunals are not arbitral tribunals vested with
real jurisdictional power but only internal decision-making bodies, whose
decisions are mere embodiments of the will of the federations concerned.
FC A. v. B, Case No. 4A_492/2016, at 8 (First Civ. L. Ct., Feb. 7, 2017),
http://www.swissarbitrationdecisions.com/sites/default/files/7%20févri-
er%202017%204A%20492%202016%20.pdf.

188 See RSTP, supra note 176, at art. 22(c), (e).

189  FIFA, Players’ Status Committee, https://www.fifa.com/about-fifa/who-we-
are/committees/committee/1882032/.
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many instances they are heard by a single judge. Like the chairman and
deputy chairman of the DRC, the FIFA Council selects the members of
the PSC.

National Dispute Resolution Chambers

Article S9 of the FIFA Statutes and article 22 of the RSTP describe the
jurisdictional scope and eftect of FIFA’s dispute resolution chambers, in-
cluding NDRCs.'*° Together, these provisions created “independent” and
“duly constituted” arbitration tribunals that can hear cases instead of the
DRC. NDRCs were intended to improve the efficacy of player and club
dispute resolution, but they have caused a significant amount of confusion
and arbitration over the proper forum for any given dispute.

NDRCs have several prerequisites.'”* According to FIFA,'** for an
arbitration tribunal to at least minimally qualify as “independent” and
“duly constituted,” it must embrace the following principles:

® Principle of parity. Like the DRC, parties must have equal in-

fluence over the tribunal. In an NDRC, this equal influence is
achieved by ensuring that there are the same number of player
representatives and club representatives. Similarly, in arbitration
proceedings, parties may each appoint an arbitrator. The two ap-
pointed arbitrators then select the chairperson of the arbitration
tribunal. In the alternative, parties can jointly select a single arbi-
trator.

= Right to independent and impartial tribunal. Arbitrators are re-

jected if there is a legitimate question concerning their indepen-
dence. If an arbitrator is rejected, the replacement procedure must
be controlled by a contractual agreement, the rules of arbitration,
or state rules of procedure to ensure objectivity.

m Principle of fair hearing. Each party is granted the right to speak

on all facts essential to the ruling, file relevant motions to take evi-

190 FIFA Statutes, supra note 126, at art. 59; RSTP, supra note 176, at art. 22.

191  FIFA, National Dispute Resolution Chamber (NDRC) Standard Regulations
(Jan. 1, 2008), https://www.fifa.com/mm/document/affederation/ad-
ministration/drc_regulations_en_33736.pdf [hereinafter NDRC Regula-
tions].

192  See FIFA, Circular no. 1010 (Dec. 20, 2005) http://goldengate-law.com/
pdf/fifa_circular/fifa_circular_1010.pdf; FIFA, Circular no. 1129 (Dec. 28,
2007) https://www.fifa.com/mm/document/affederation/administra-
tion/circular_1129_en_33849.pdf.
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dence, and represent their legal points of view. Each party has the
right to representation by an attorney or other expert.

= Right to contentious proceedings. Each party is entitled to ex-

amine and comment on the allegations filed by the other party
and provide a rebuttal backed by allegations and evidence.

m Principle of equal treatment. Arbitrators must ensure that par-

ties are treated equally.

In regard to the jurisdiction of NDRCs, article 22 of the RSTP
describes the two types of disputes that NDRCs are permitted to hear:
employment-related disputes of an international dimension and employ-
ment-related disputes of an international dimension between a club or
member association and a coach.'®® Both of these provisions are worded
such that the DRC has jurisdiction over the dispute unless an NDRC ex-
ists and “guarantee(s] fair proceedings, [respects] the principle of equal
representation of players and clubs, has been established at the national
level, [and was created] within the framework of the association [FIFA]
or a collective bargaining agreement.”*** Similarly, the 2008 NDRC Stan-
dard Regulations state that an NDRC shall “examine ex officio whether it
has jurisdiction ... if [the NDRC] should deem itself legally incompetent,
it shall refer the case ex officio ... to an authority it deems competent and
inform the parties immediately”'**

Despite this generous grant of jurisdiction, the jurisdiction of an
NDRC can be quite contentious. The CAS has, on multiple occasions,
had to decide between the DRC and an NDRC when determining the
proper forum for a dispute. Though CAS decisions are non-precedential,
as a general rule, the CAS considers the DRC to have jurisdiction over
all employment-related disputes of an international dimension. Thus, all
such disputes are submitted to the DRC before petitioning for the juris-
diction of an NDRC.'° If a party chooses to seek resolution through an
NDRGC, the party must submit a copy of all applicable national regulations

193 RSTP, supra note 176, at art. 22(b), (c).

194 [d.

195 NDRC Regulations, supra note 193, at art. 4.

196 S.C. Sporting Club S.A. Vaslui v. Marko Ljubinkovic, CAS 2010/A/2289,
at para. 78 (Ct. Arb. Sport Aug. 2011), https://jurisprudence.tas-cas.org/
Shared%20Documents/2289.pdf; lonikos FC v. L., CAS 2008/A/1518,
at para. 128 (Ct. Arb. Sport Feb. 2009), https://arbitrationlaw.com/
sites/default/files/free_pdfs/CAS%202008-A-1518%20IFC%20v%20
L%20Award.pdf.

Working Paper 11 51


https://jurisprudence.tas-cas.org/Shared%20Documents/2289.pdf
https://jurisprudence.tas-cas.org/Shared%20Documents/2289.pdf
https://arbitrationlaw.com/sites/default/files/free_pdfs/CAS%202008-A-1518%20IFC%20v%20L%20Award.pdf
https://arbitrationlaw.com/sites/default/files/free_pdfs/CAS%202008-A-1518%20IFC%20v%20L%20Award.pdf
https://arbitrationlaw.com/sites/default/files/free_pdfs/CAS%202008-A-1518%20IFC%20v%20L%20Award.pdf

that define the jurisdiction and composition of the NDRC, as well as
documentation confirming the NDRC’s compliance with the aforemen-
tioned prerequisites.'®” Without these documents, the DRC typically re-
tains jurisdiction.

Based on the FIFA Commentary on the RSTP,'*® the CAS also re-
quires that the relevant player’s contract or collective bargaining agree-
ment (CBA) contain an arbitration clause that, in clear and unambiguous
terms, refers players to a specific national dispute resolution body and ex-
pressly prohibits the jurisdiction of other competent bodies. This means
that unless NDRC jurisdiction is asserted and the DRC is excluded, DRC
jurisdiction is maintained."”

Despite FIFA's purported desire to expedite dispute resolution
through national bodies, the reality of FIFA’s regulatory framework con-
tinues to funnel cases through the singular DRC—thus sacrificing effi-
ciency for tighter control.

Court of Arbitration for Sport
FIFA recognizes the CAS as an appellate body and independent judicial
authority.*® To trigger CAS jurisdiction, the FIFA Statutes state that ap-
peals against final decisions passed by FIFA’s legal bodies and confedera-
tions must be filed within twenty-one days of the receipt of the decision
and only after all other internal channels have been exhausted.”**

The CAS was created in 1984 as a response to the increase in spe-
cialized sport-related disputes.>** It began as a collaboration between the
president of the International Olympic Committee and a judge who was

197 S.C.S. Fotbal Club CFR 1907 Cluj S.A. v. Ferdinando Sforzini & Fédéra-
tion Internationale de Football Association (FIFA), CAS 2014/A/3483, at
para. 61 (Ct. Arb. Sport Mar. 2015), https://jurisprudence.tas-cas.org/
Shared%20Documents/3483.pdf.

198 FIFA, Commentary: Regulations for the Status and Transfer of Players,
66, n.101 (Sept. 1, 2005), https://resources.fifa.com/image/upload/fifa-
rstp-commentary-2006.pdf?cloudid=eeorr2eogoidxzlbwhr8 (“The player
needs to be aware at the moment of signing the contract that the parties
shall be submitting potential disputes related to their employment rela-
tionship to this body.”).

199 See RSTP, supra note 176, at art. 22(a), (b), (d), (e).

200 See FIFA Statutes, supra note 126, at arts. 57-58.

201 Seeid.

202 Louise Reilly, An Introduction to the Court of Arbitration for Sport (CAS) &
the Role of National Courts in International Sports Disputes, 2012 J. Disp.
Res. 1, 1 (2012).
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both a committee member and judge on the International Court of Jus-
tice.”>® While the CAS’s Olympic origins initially raised questions about
its independence, a 1993 case about an equestrian resulted in recognition
of the CAS’s independence by the Swiss Federal Tribunal.*** Nonethe-
less, some critics still question whether the close-knit nature of the sports
community and the repeated presence of a few power players may affect
the court’s impartiality.

The CAS is based in Lausanne, Switzerland, and has branches in
Sydney and New York.>® It is governed through the CAS Code—a set of
operating procedures for the arbitration court.?°° This code allows CAS
to offer four distinct services: (1) international commercial arbitration,
including over sponsorship contracts; (2) appeal arbitration; (3) ad hoc
arbitration offered by on-call arbitrators during Olympic games and other
major sporting events; and (4) mediation.”” Of the four services, appeal
arbitration is by far the most popular. Almost 90% of cases brought before
the CAS are heard by the appeals division.>*®

Like all arbitral bodies, the CAS obtains jurisdiction through ex-
plicit agreement between contractual parties. Absent such an agree-
ment, it possesses no jurisdiction over a dispute. However, as previously
mentioned, the CAS’s status as a court of last resort within the FIFA
Statutes presents significant procedural barriers for players seeking re-
dress from this forum. Similarly, like all arbitral bodies, the CAS does
not produce binding precedent. This presents potential litigants with
the daunting factor of unpredictability. Additionally, CAS decisions and

awards are kept confidential unless all parties agree or the CAS division

203 Id.

204 Id.at1-2.

205 Court oF ARBITRATION FOR SporT, Addresses and Contacts, https://www.tas-
cas.org/en/general-information/addresses-and-contacts.html.

206 lan Blackshaw, ADR and Sport: Settling Disputes through the Court of Ar-
bitration for Sport, the FIFA Dispute Resolution Chamber, and the WIPO
Arbitration & Mediation Center, 24 MarQ. SporTs L. Rev. 1, 5 (2013).

207  Court oF ARBITRATION FOR SPorT, Code: Procedural Rules, https://www.tas-cas.
org/en/arbitration/code-procedural-rules.html [hereinafter CAS Code].

208 Id. (explaining further that FIFA-related appeals make up about 45% of
CAS appeals); see also Blackshaw, supra note 208, at 65.
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t*°% so decides.*'® While some awards are published, there is no

presiden
way to know whether additional case law on a certain topic exists.

The remaining arbitration terms can be contractually established by
the parties. However, two default rules exist—three arbitrators will over-
see the dispute and Swiss law will govern—in the event that parties do not
come to an alternative arrangement.

* k%

The various FIFA regulations present a conflicting network of dispute
resolution forums available to players. The RSTP states that players and
clubs can seek redress before civil courts for employment-based disputes,
while the FIFA Statutes prohibit outside recourse in most cases and sub-
ject permissible disputes to an exhaustion clause. The RSTP states that
employment-based disputes of an international nature are the domain of
NDRCs, yet FIFA regulation commentary and CAS case law (though al-
legedly non-precedential) require elaborate procedures to divest the DRC
of jurisdiction. Each of the dispute mechanisms available to players seems
shrouded in contractual complexity and only nominally impartial. This
is perhaps why players have turned to external mechanisms, despite their
contractual obligations requiring otherwise.

Unfortunately, the insular nature of FIFA’s dispute resolution system,
paired with the complexity of players’ contractual terms, stunts access to
justice—and all the more so for women. Only players unafraid of poten-
tially career-ending backlash or reprisal may risk using external mecha-

nisms to pursue redress otherwise unattainable in FIFA’s internal web.*!!

209  Courr oF ARBITRATION FOR SPORT, Code: Statutes of ICAS and CAS, https://www.
tas-cas.org/en/icas/code-statutes-of-icas-and-cas.html (noting that the
division president is an elected position on the International Council of
Arbitration for Sport, the body that governs the CAS and manages its ad-
ministration and finances). There are three CAS division presidents: “the
President of the Ordinary Arbitration Division, the President of the Anti-
Doping Division and the President of the Appeals Arbitration Division of the
CAS.” Id.

210 CAS Code, at R43.

211 While gender discrimination issues affect women football players world-
wide, not all women have the resources to pursue legal action in an outside
court. This type of action usually requires significant financial resources,
an applicable legal framework, community support, and favorable media
coverage. As the cases in part 4 of this report illustrate, these hurdles
may be easier to overcome for women footballers in certain countries than
others. FIFA is in a unique position to reduce this type of inequality by
providing all women footballers a fair, balanced, and accessible forum for
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All others are forced to turn to the inaccessible structure described above.
Most players will not have the legal training required to navigate this inter-
nal system, and those who do will face male-dominated committees and
panels. While FIFA may argue that its dispute resolution system actually
provides players with greater access to justice than a costly arbitral body
or court, such a claim ignores the sequestered nature of FIFA’s system.
Players who wish to access some sort of legal counsel may do so only
through FIFA-approved pro bono counsel, only to face committees and
panels whose members are all affiliated with FIFA in some way.*'> With-
out an outside force to act as a “check,” FIFA makes the rules, interprets
them, and enforces them.

Though players may eventually gain access to an outside body
through the CAS, this occurs only after players have exhausted all internal
options. There are fees associated with arbitration at the CAS (above and
beyond the cost of legal representation), which not all players will be able
to afford—especially women who are systematically paid little to nothing.

In its current form, FIFA’s internal dispute resolution framework ex-
acerbates the inequality that female players already face in the world of
football. Furthermore, accessing information on relevant cases in FIFA’s
dispute resolution bodies can be challenging. Not all cases are released to
the public, and most are not organized or archived by topic. This presents
an insurmountable hurdle for players who wish to understand how simi-
lar cases have been handled in the past, and prevents oversight of, or ac-
countability for, arbitrary or inconsistent decision-making. Additionally,
these bodies are governed by internal rules and regulations and pay little
attention to other sources of law, including international human rights
law. Without recognition and resolution of these issues, FIFA’s internal
dispute resolution system does not provide fruitful grounds for the pur-
suit of justice and gender equity in football, regardless of FIFA’s alleged
recent commitments to women’s empowerment.

pursuing redress.

212  FIFA, FIFA Introduces New Legal Aid System (Sept. 2, 2019), https://www.
fifa.com/who-we-are/news/fifa-introduces-new-legal-aid-system-and-
opens-applications-for-pro-bono-counsel.
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PART 4
TOWARD GENDER EQUITY: DOMESTIC CASE STUDIES

Due to the various hurdles presented by FIFA’s internal or preferred dis-
pute resolution mechanisms, when players do seek remedy for acts of
discrimination, they generally do so through domestic courts or through
protest—frequently boycotting matches and publicly voicing their griev-
ances. The case studies below highlight legal and nonlegal actions pro-
moting gender equality and labor rights and decrying sexual violence and
harassment. While these cases focus on the football context, we also pro-
vide illustrative examples of parallel efforts in other sports.

This discussion does not propose to capture the entire universe of
actions toward gender parity in sports but rather aims to provide exam-
ples of notable and well-documented cases. Relatedly, as both a symptom
and a source of gender inequality in sports, the poor documentation that
characterizes women’s football increases the likelihood that important ef-
forts toward parity go unnoted by the international community. The cases

are listed chronologically, beginning with the most recent.

Equal Protection and Labor Rights

Legal Action in Football

m  United States Women’s National Team v. United States Soccer
Federation (2019-2020): On March 8, 2018, twenty-eight USWNT
players filed a gender discrimination lawsuit against their employer, the
United States Soccer Federation (USSF).>'* The complaint, filed in US

213  Andrew Das, U.S. Women’s Soccer Team Sues U.S. Soccer for Gender Discrim-
ination, N. Y. Times (Mar. 8, 2019), https://www.nytimes.com/2019/03/08/
sports/womens-soccer-team-lawsuit-gender-discrimination.html.
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federal court, described various violations of the Equal Pay Act and Title
VII of the Civil Rights Act of 1964.>'* Congress passed the Equal Pay
Act in 1963 to combat discrimination in the workplace, with a particular
focus on wage-based gender discrimination.”'* The following year, Con-
gress enacted Title VII, which provides for more sweeping protections
against workplace discrimination based on race, sex, religion, or national
origin.*'®

The core allegations against USSF included (1) significant pay dis-
parities between the men’s and women’s teams, despite performing the
same job as—and frequently outperforming—their male counterparts;
(2) unfounded and discriminatory gender-based compensation policies;
and (3) lesser training, resources, and investment compared to the men’s
national team.”’” As an example of existing gross disparities, the com-
plaint alleged that “a 20-game winning top tier [US]JWNT player would
earn only 38% of the compensation of a similarly situated [US Men’s Na-
tional Team] player.”*'®

The players requested financial relief for all damages incurred from
USSF’s discriminatory practices (including, but not limited to, back pay,
front pay, and compensation and benefits that the players would have re-
ceived in the absence of discriminatory practices), punitive damages to
deter repetition of such discriminatory practices and policies, injunctive
relief prohibiting USSF and its employees and agents from engaging in
these unlawful policies and practices, and an adjustment of wage rates
moving forward.”"

On November 8, 2019, a federal judge certified the players’ request
for class action status, thus allowing the suit to include all USWNT play-
ers since 2015, as specified in the complaint.>** While speaking only to the

214  Morgan v. United States Soccer Federation, 2019 NDCA para. 4, 2:19-
CV-01717 (complaint), N.Y. Times (Mar. 8, 2019), https://int.nyt.com/
data/documenthelper/653-us-womens-soccer-complaint/f9367608e2e-
af10873f4/optimized/full.pdf#page=1 [hereinafter USWNT 2019 Com-
plaint].

215  AliJessani, Shooting for Equality: An Analysis of the Market Force Defense
as Applied to the U.S. Women’s Soccer Team’s Equal Pay Claim, 25 Duke J.
GeNDER L. & Pol’y 221, 224 (2018).

216 [d.

217 USWNT 2019 Complaint, supra note 216, at paras. 44-78.

218 [d. at para. 58.

219 [d. at Prayer for Relief.

220 Andrew Das, U.S. Women’s Soccer Team Granted Class Status in Equal Pay
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players’ ability to move forward with the suit as a class, the judge asserted
that USSF cited no case law to support its premise that there could be no
discrimination under federal law if some women earned more than top-
earning male players.”*' The judge further explained that “the current pay
structure could yield an ‘absurd result’ in which a woman could be paid
half as much as a man as long as she overcame the disparity by working
twice as many hours.””*> Beyond validating the systematic nature of the
discrimination and opening the possibility for widespread relief, the class
certification also created additional leverage for the USWNT to negotiate
a more favorable deal with USSF if it so chose.*?

In early 2020, the dispute between the USWNT and USSF escalated.
In February, both sides filed motions for summary judgment—an action
that would end all or parts of the litigation if granted to either party by the
court. The players argued that there was no genuine dispute regarding the
existence of illegal wage discrimination. In their opinion, the discrimi-
nation was expressly contained in the differing terms of the women’s and
men’s contracts, despite evidence showing that the men and women were
similarly situated in terms of (1) skill, as defined by athleticism, tactical 1Q,
tactical proficiency, and mental fortitude; (2) effort, as defined by “physi-
cal and mental exertion needed to perform a job”; and (3) responsibility.***
Based on the contractual terms and number of affected players, the women
argued that USSF owed USWNT players over US$66 million in compensa-

tory damages alone, with punitive damages to be determined at trial. ***

Lawsuit, N.Y.Times (Nov. 8,2019), https://www.nytimes.com/2019/11/08/
sports/uswnt-equal-pay-lawsuit.ntml [hereinafter U.S. Women’s Soccer
Team Granted Class Status]; Michael McCann, Inside USWNT’s New Equal
Pay Lawsuit vs. U.S. Soccer-and How CBA, EEOC Relate, SPorTs ILLUSTRATED
(Mar. 8, 2019), https://www.si.com/soccer/2019/03/08/uswnt-lawsuit-
us-soccer-equal-pay-cba-eeoc-gender-discrimination.

221 U.S. Women’s Soccer Team Granted Class Status, supra note 222.

222 |d. (quoting the New York Times with internal quotes indicating the judge’s
own words).

223 Id.

224  Michael McCann, The USWNT Cannot Strike and More Revelations from
Latest U.S. Soccer Lawsuit Filings, Sports ILLustrATED (Feb. 21, 2020),
https://www.si.com/soccer/2020/02/21/uswnt-us-soccer-lawsuit-filings-
strike-analysis-damages [hereinafter USWNT Cannot Strike].

225  Jeff Kassouf, U.S. Soccer, USWNT Players File Motions for Summary Judg-
ments in Equal Pay Lawsuit, EquaLizer (Feb. 20, 2020), https://equaliz-
ersoccer.com/2020/02/20/us-soccer-federation-uswnt-players-file-mo-
tions-for-summary-judgments-equal-pay-lawsuit/; Rachel Bachman, Both
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Meanwhile, USSF argued that the women’s discrimination claims
were unfounded because the players had negotiated the terms of their
CBA and could have settled on a different set of terms if they had felt
so inclined.*?® USSF emphasized that the women were offered a pay-to-
play-based CBA, like that of the men’s national team, but instead opted
for greater financial stability and additional benefits, such as paid preg-
nancy and parental leave.”” However, a spokesperson for the UWSNT
responded to these assertions by USSF by stating that USSF’s proposed
pay-to-play CBA had expressly rejected the possibility of equal pay.***

Beyond the arguments for full or partial resolution of the case, the
summary judgment motions presented disagreements between the par-
ties over what counted as “compensation”—an issue made complicated
by the fact that professional athletes often benefit from various sources of
income associated with their sport, including sponsors, media contracts,
national teams, and club teams. On the one hand, USSF argued that its
financial support for the NWSL should count toward the compensation
calculations.*”” However, the players responded that although some US-
WNT players do compete with the NWSL—a right expressly included in
the USSF-USWNT CBA—their work for USSF is entirely separate from
their work for the NWSL and thus demands separate compensation.”*°
Notably, the motions for summary judgment also revealed that as part of
their CBA, the women were prohibited from going on strike, leaving liti-
gation as one of the only bargaining chips at their disposal.>*!

In response to the USWNT’s motion for partial summary judgment,
USSF submitted a memorandum on March 9, 2020, arguing that female
and male players do not perform equal work in terms of effort, skill, and
responsibility.”** The attorney representing USSF cited the fact that the
women have fewer opportunities to compete in tournaments, do not play

Sides of U.S. Women’s Pay Discrimination Suit File Motions to End it, WALL
St. J. (Feb. 21, 2020), https://www.wsj.com/articles/both-sides-of-u-s-wo-
mens-pay-discrimination-suit-file-motions-to-end-it-11582305934.

226 Bachman, supra note 227.

227 Id.
228 Kassouf, supra note 227.
229 d.
230 Id.

231  USWNT Cannot Strike, supra note 226.

232  Michael McCann, In Quest to Win Equal Pay Case, U.S. Soccer Belittles
USWNT Players, Sports ILLustratep (Mar. 10, 2020), https://www.si.com/
soccer/2020/03/10/uswnt-us-soccer-arguments-court-filings.
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in widely televised matches, and benefit from fewer fans.>** Thus, “the job
of MNT [Men’s National Team] player carries more responsibility within
US Soccer than the job of WNT [Women'’s National Team] player, from
an Equal Pay Act standpoint.”>** The attorney attempted to bolster this
argument by further asserting that the women do not face the same level
of hostility that the men face when playing teams in Mexico and Central
America and that there are “scientific” differences between the speed and
strength of men and women.>**

The federation received immediate backlash for these claims from
players, the USWNT legal team, industryleaders, and sponsors. Represen-
tatives of top sponsors—including Coca-Cola, Visa, and Deloitte—pub-
licly criticized USSF’s stance, referring to the comments as “unacceptable”
and “offensive” and calling on the federation to do more to ensure gender
equality in US soccer.>*® The misstep of leveraging discriminatory argu-
ments in support of the notion that USSF does not discriminate against
women prompted an apology from USSF’s president, Carlos Cordeiro,
within days of the filing of the controversial memorandum.**” Almost im-
mediately thereafter, Cordeiro stepped down as president and handed the
role over to then vice president, Cindy Parlow Cone, a former USWNT
player.>*®

On May 1, 2020, the federal judge presiding over the case granted
USSF’s summary judgment motion, dismissing “the players’ arguments
that they were systematically underpaid by U.S. Soccer in comparison
with the men’s national team.”>** However, the judge’s ruling preserved

233 Id.
234 Id.
235 Id.

236 Rachel Bachman, U.S. Soccer Federation Says Male Players Carry “More
Responsibility”: Backlash Follows, WaLL St1. J. (Mar. 11, 2020), https://
www.wsj.com/articles/u-s-soccer-federation-says-male-players-carry-
more-responsibility-backlash-follows-11583943624.

237 Amy Tennery, U.S. Soccer Apologies after Court Filing Remarks Sparks
Outrage, Reuters (Mar. 11, 2020), https://www.reuters.com/article/us-
soccer-usa/u-s-soccer-apologizes-after-court-filing-remarks-spark-outrage-
idUSKBN20ZOHG.

238 Steven Goff, Carlos Cordeiro Resigns as President of U.S. Soccer, WasH. Post
(Mar. 12, 2020), https://www.washingtonpost.com/sports/2020/03/12/
carlos-cordeiro-resigns-as-ussf-president/.

239 Andrew Das, U.S. Women’s Soccer Team’s Equal Pay Demands Are
Dismissed by Judge, N. Y. Tives (May 1, 2020), https://www.nytimes.
com/2020/05/01/sports/soccer/uswnt-equal-pay.html.
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the players’ claims regarding under-resourcing and under-investment.**°

The players also indicated that they would appeal the judge’s decision.**!
This litigation is the latest step in a multiyear legal battle for gender
parity in US football. In 2016, USNWT players filed a complaint with the
Equal Employment Opportunity Commission—a federal agency that
enforces civil rights in the workplace—raising the same complaints that
would be made in the 2019 suit.>** Initially, USSF stiffly rejected the claims,
citing market realities, despite evidence of USWNT’s superior financial
performance in 2015.>** While the parties eventually reached a new CBA
on January 1, 2017, USSF expressly refused to provide equal compensa-
tion for male and female players.***
= Macarena Sinchez v. UAI Urquiza/Argentine Football Associa-
tion (2019): In January 2019, Argentine football player Macarena San-
chez brought a lawsuit against her former club, UAI Urquiza, and the AFA
for failing to recognize women as professional players.*** While men’s
football was professionalized almost ninety years ago in Argentina, wom-
en receive little to no money for doing the same job as their male counter-
parts.>*S The lack of status as club employees also prevents women from
receiving training facilities, equipment, clothing, and medical coverage,
with some women’s clubs charging players monthly fees to participate.>*’
Halfway through the 2018-2019 season, UAI Urquiza informed
Sdnchez—who had been playing for the club since 2012—that it no

longer needed her services, leaving her with nothing to lose by speaking

240 [d.

241 |d.

242  Andrew Das, Top Female Players Accuse U.S. Soccer of Wage Discrimina-
tion, N. Y. Times (Mar. 31, 2016), https://www.nytimes.com/2016/04/01/
sports/soccer/uswnt-us-women-carli-lloyd-alex-morgan-hope-solo-com-
plain.html.

243 [d.

244  USWNT 2019 Complaint, supra note 216, at para. 62.

245 Suzanne Wrack, Macarena Sanchez: The Argentinian Who Is Suing Her
Club and Federation, Guarpian (Feb. 7, 2019), https://www.theguardian.
com/football/blog/2019/feb/07/macarena-sanchez-legal-action-against-
uai-urquiza-and-argentinian-football-federation  [hereinafter Macarena
Sanchez].

246 Associated Press, AFA Faces Lawsuit from Female Player to Make Wom-
en’s League Pro in Argentina, ESPN (Feb. 7, 2019), https://www.espn.
com/soccer/argentina/story/3769339/afa-faces-lawsuit-from-female-
player-to-make-womens-league-pro-in-argentina.
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out against the discrimination that she had experienced personally and
that she knew was prevalent throughout Argentina.>*® In her complaint,
Sanchez requested financial compensation for her seven years with UAI
Urquiza, as well as the professionalization of women'’s football.*** Sénchez
tied her fight to the broader battle for gender parity and women’s rights
in Argentine society, particularly the legalization of abortion.**° She ex-
plained that, given football’s status as the nation’s pastime, she has al-
ways associated the sport with core political and social structures in
Argentina.>*!

Subsequently, in March 2019, the AFA declared that it would profes-
sionalize women’s football. As of August 2019, an agreement between
the AFA and the Argentine Football Union requires clubs in the sixteen-
team elite women’s division to provide professional contracts to eight
players per squad.>**> The AFA will pay these players a salary of about
US$350 per month—just above minimum wage in Argentina—and
provide social security benefits and annual medical check-ups.>*® As
part of this agreement, the AFA and Argentine Football Union will jointly
ensure that players train and compete in high-quality facilities.*** In rec-
ognition of her efforts toward gender equality, Argentine President Al-
berto Fernandez named Sinchez head of the National Youth Institute.>

While Argentine football players and gender activists are celebrat-
ing the progress embodied in the recent agreement between the AFA and
the Argentine Football Union, they note that the top-tier women’s teams
will receive the same salary and treatment as fifth-tier players in the men’s
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250 Macarena Sanchez, futbolista despedida de UAI Urquiza: “Que la AFA se
haga cargo”, La Vaca (Dec. 2, 2019), https://www.lavaca.org/notas/ma-
carena-sanchez-futbolista-despedida-de-uai-urquiza-que-la-afa-se-haga-
cargo/.

251 [d.

252  Argentine Women'’s League Turns Professional, Vox Pway (Mar. 26, 2019),
http://www.voxplay.com/en/football/argentine-womens-league-turns-pro-

fessional.
253 Id.
254 |d.

255 Juan Piscetta, Alberto Fernandez designé a la futbolista Macarena San-
chez en el Instituto de la Juventud, Infobae (Dec. 13, 2019), https://www.
infobae.com/politica/2019/12/13/alberto-fernandez-designo-a-la-fut-
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league.?*® In addition to calling for improved conditions for professional
female football players, Sanchez and others are now pushing Argentine
football clubs to run youth academies for girls—a program that has long
existed for boys.>s’

= Maria Paz Mora of Colombia (2019): After winning their first
three matches and securing the top seed in Colombia’s elite under-10
football tournament, the Dinhos were disqualified for being a mixed-
gender team—consisting of ten boys and Marfa Paz Mora.>*® Shortly af-
ter the team’s disqualification, the tournament organizers updated their
rules to make the ban against co-ed teams more explicit. Nonetheless,
Mora’s father decided to file suit (a tutela) against the Bogotd Football
League, Difutbol (Colombia’s youth league), and Dimayor (the organi-
zation responsible for organizing and operating professional football in
Colombia).**® He argued that at the time the Dinhos registered for the
tournament, no such prohibition against co-ed teams existed and that the
team was thus impermissibly and arbitrarily disqualified—an act of dis-
crimination against a young girl solely for being herself.**® While the trial
court held that the tournament’s rules fell in line with FIFA’s prohibition
against mixed-gender tournaments, upon sua sponte appeal, the Colom-
bian Constitutional Court ruled strongly in favor of Mora, the Dinhos
right to participate in the tournament, and gender inclusion in football
writ large.?®' Through reference to various FIFA policy documents and
press releases, the court held that FIFA does not, in fact, prohibit mixed-
gender youth tournaments but rather endorses them.?*> The court further
dug into the reasons why gender stereotypes play an overblown role in
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257 Id.

258 Maria Ximena Davila C, ¢El torneo de la desigualdad?, EL Tiempo (July 29,
2019), http://blogs.eltiempo.com/no-hay-derecho/2019/07/29/torneo-
la-desigualdad/.
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261 Corte Constitucional de Colombia, Sentencia T-366/19 (Aug. 13, 2019),
https://www.corteconstitucional.gov.co/relatoria/2019/T-366-19.htm.

262 Id.; see also Colprensa, Corte falla a favor de una menor en presunto caso
de exclusion en torneo de fatbol, Rabio NacionaL Coromeia (Aug. 14, 2019),
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the world of sport and called on the industry to more effectively promote
gender equality, as demanded by the Colombian Constitution.>**
= Hope Solo v. United States Soccer Federation (2018): In August
2018, former USWNT player Hope Solo filed a lawsuit against USSF al-
leging that the federation’s compensation structure violated the Equal Pay
Act and Title VIL>** While in many ways similar to the aforementioned
2019 class action, Solo’s complaint focused exclusively on the pay dispar-
ity between the women’s and men’s national teams—at friendlies, World
Cup matches, the Olympic Games, and other work-related appearanc-
es—which she attributed to willful sex-based discrimination on the part
of USSE*% Solo’s complaint requested relief in the form of compensatory
damages, general and special damages, punitive damages, liquidated damag-
es, the costs of the suit, and any other relief deemed proper by the court.?*®

Notably, despite the fact that Solo was part of the aforementioned
2016 Equal Employment Opportunity Commission complaint against
USSE, she alleged that USWNT players rebuked invitations to join her
2018 lawsuit.>*” These players included vocal advocates and leaders of the
2019 class action, such as Megan Rapinoe, Carli Lloyd, and Alex Mor-
gan.>%® Though the cause of this split between USWNT players and the
resulting parallel lawsuits is unknown, journalists point to Solo’s tainted
past as a potential justification.”*® This included, most notably, Solo’s con-
tract termination in 2016 following a series of infractions committed by
the player.>”°

Given the similarity between the 2018 and 2019 lawsuits, USSF at-

tempted, unsuccessfully, to consolidate the two cases.””* Similarly, Solo
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unsuccessfully attempted to join mediation efforts between USSF and
USWNT during the summer of 2019.””> However, these mediation talks
later deteriorated.””

= Wombach and Players on National Teams Participating in the
FIFA Women’s World Cup Canada 2015 v. Canadian Soccer Asso-
ciation/FIFA (2014): Led by US football star Abby Wambach, a group
of over sixty women’s national team players from various countries filed
suit at the Ontario Human Rights Tribunal on October 1, 2014.”* The
complaint accused the Canadian Soccer Association and FIFA of gender-
based discrimination, citing the fact that all Men’s World Cup games have
been played on grass, while the women were asked to play on turf fields for
the 2015 tournament. The suit alleged violations of section 1 of the On-
tario Human Rights Code, which guarantees people the right to treatment
“with respect to services, goods and facilities, without discrimination be-
cause of race, ancestry, place of origin, colour, ethnic origin, citizenship,
creed, sex, age, marital status, family status or handicap.””’* Canadian
case law also provided strong precedent for the players’ argument that
this provision captures participation in athletic activity, such as football
competitions,>’® and that even ostensibly neutral policy decisions may

272 Rachel Bachman, Hope Solo Attempts to Join U.S. Women’s Soccer Suit
Mediation, WaLL St. J. (July 22, 2019), https://www.wsj.com/articles/hope-
solo-attempts-to-join-u-s-womens-soccer-suit-mediation-11563841409.

273 Hannah Albarazi, Hope Solo Can’t Gate-Crash Pay Gap Talks with US
Soccer, Law360 (Aug. 15, 2019), https://www-law360-com.proxyOLl.its.
virginia.edu/articles/1188840/hope-solo-can-t-gate-crash-pay-gap-talks-
with-us-soccer.
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Payne, Women’s World Cup Players Withdraw “Turf War” Lawsuit against
FIFA, Canada Soccer Association, WasH. Post (Jan. 21, 2015), https://www.
washingtonpost.com/news/early-lead/wp/2015/01/21/womens-world-
cup-players-withdraw-turf-war-lawsuit-against-fifa-canada-soccer-associa-
tion/.

275 Players on National Teams Participating in the FIFA Women’s World Cup
Canada 2015 v. Canadian Soccer Association and Federation Internatio-
nale de Football Association (application), at para. 45, EQuALIZER SOCCER,
http://equalizersoccer.com/wp-content/uploads/2014,/10/141001_2_
Application-Sec-24-Schedule-A.pdf [hereinafter CSA Application].
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nonetheless violate the Human Rights Code if they produce discriminato-
ry outcomes.””” As relief, the players demanded the defendants cease their
discriminatory practice and ensure that the Women’s World Cup tourna-
ment is played exclusively on grass fields.””® The players also requested an
expedited hearing to resolve the matter with enough time for the turf to be
changed for the 2015 World Cup.*”

The complaint described a history of gender discrimination within
the Canadian Soccer Association, despite its express policies prohibit-
ing and punishing “discrimination of any kind.”**® Specifically, claimants
cited a 2010 altercation between the Canadian Soccer Association and
the Canadian women’s national team over gender-based pay disparities.*®"
The players had allegedly retained counsel and considered filing suit but
ultimately did not take the disagreement to court.”®> With regard to FIFA,
the complaint called out the association’s male-dominated culture and sex-
ist leadership, citing various damaging comments by former president Sepp
Blatter.>®?

Less than one month after submitting the initial complaint, the play-
ers filed a subsequent document with the tribunal alleging that as a result
of the lawsuit, the Canadian Soccer Association and FIFA engaged in “un-
lawful reprisal threats under the Human Rights Code.”*** The plaintiffs
requested an interim remedy enjoining the two football associations from
their retaliatory outreach.”®® The judge found these alleged threats con-
cerning enough to amend the initial complaint to cover the reprisals.?*®

Due to the jurisdictional complexity of the case and finite resources
available to the court, the Ontario Human Rights Tribunal rejected the
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players’ request for an expedited hearing.**” Instead, the tribunal proposed
early mediation “to provide the parties with an opportunity to resolve
the matter in a timely way.**® However, negotiations proved futile.**’
Ultimately, the players withdrew their suit in January 2015 and resigned
themselves to playing the 2015 World Cup on artificial turf.**° Notably,
the players never threatened to boycott the 2015 World Cup,** which re-
duced—if not eliminated—the players’ leverage over their employers.>

While litigation did not move forward, the players’ complaints were
nonetheless vindicated. The 2019 Women’s World Cup was played en-
tirely on grass fields—a situation that appears to be the new norm for the

foreseeable future.

Nonlegal Action in Football

= Primera Iberdrola of Spain (2019): On February 19, 2020, the
Association of Women’s Football Clubs of Spain and the premier squad of
Spanish women’s football players, the Primera Iberdrola, reached the first
CBA in the history of Spanish women’s football after two hundred play-
ers®” across sixteen first division clubs—93% of the league—initiated an
indefinite strike on November 16,2019.2°* After thirteen months of failed
negotiations, the players had decided to resort to protest, an effort that
was dramatically strengthened by league-wide solidarity.**> The strike
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and its success are particularly significant given the fact that these efforts
promoted gender equity in the club context, whereas equal-pay initiatives
have otherwise largely benefited national teams exclusively.>*®

Among its terms, the CBA guarantees that 75% of players in the pre-
mier women’s division will receive contracts. It also raises the base sal-
ary for both part-time and full-time players and provides an additional
US$2,160 per year to players who already earn more than the floor rate.”*”
These pay increases are said to affect about 40% of the premier women’s
division.””® The agreement also establishes a thirty-five-hour work week
(which includes organizational and promotional events) and allows thirty
vacation days and various holidays.*’

Primera Iberdrola players will now be guaranteed full salary while on
temporary injury leave and, if permanently injured, will receive approxi-
mately US$97,075 as compensation.>*® However, the agreement does not
provide for maternity leave, as specifically requested by the Spanish Foot-
baller’s Association and the players.**' Instead, it allows pregnant play-
ers who are on the last year of their contract to renew the contract for an
additional year.*** Finally, the agreement emphasizes the responsibility of
clubs and players’ unions alike to take measures to avoid the sexual and psy-
chological harassment of players and mistreatment on the basis of national
origin, religion, or race.>*
= Matildas of Australia (2019): Just after the 2019 World Cup, the
Football Federation of Australia (FFA) and the Australian players’ union,
Professional Footballers Australia, reached a new four-year CBA that

raises the pay of the women’s national team, the Westfield Matildas, to

html?utm_medium=smm&utm_campaign=heraldodeportes&utm_
source=twitter.com#.

296 Suzanne Wrack, Spanish Club Strike Signposts Huge Attitude Change by
Female Footballers, Guarpian (Oct. 30, 2019), https://www.theguardian.
com/football/blog/2019/0ct/30/spanish-club-strike-female-footballers-
living-standards.

297 Angela Castafieda, El convenio del fitbol femenino en Espafa: Lo que
pedian y lo que consiguen las jugadores, EL EspatoL (Feb. 19, 2020),
https://www.elespanol.com/deportes/futbol/20200219/convenio-fut-
bol-femenino-espana-pedian-consiguen-jugadoras/468704356_0.html.
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equal that of the men’s national team, the Caltex Socceroos.*** Like the
US women’s team, the Australian women consistently outperform their
male counterparts, exposing the hollowness of any justifications for the
previously pervasive gender-based pay disparities. The injustice of FFA’s
compensation structure was most recently highlighted when the Soc-
ceroos, ranked 44th globally, took home approximately US$5.5 million
for merely qualifying for the 2018 World Cup, while the Matildas, ranked
8th globally, were awarded just under US$700,000 for making it to the
final knockout rounds of the 2019 World Cup.>*

Under the new deal, players on the women’s team will earn about
US$57,000 per year—a 90% increase in guaranteed payment.>*® The
federation has also agreed to improve its parental leave policies, equalize
training conditions between the men’s and women’s teams, and provide
the women with business-class travel on all international flights—a privi-
lege long guaranteed to their male counterparts.*®” Furthermore, the FFA
will now award the Matildas 40% of the World Cup prize money for quali-
tying for the tournament and 50% for making it to the knockout round,
compared to the 30% granted in previous years.’**® While an improve-
ment, this aspect of the agreement highlights the degree to which pay
parity must be addressed by FIFA itself: The 2023 Women’s World Cup
award is set at US$60 million, whereas the men will divide a pot worth
US$440 million in 2022.°* In fact, just a few months prior to the agree-
ment reached between FFA and Professional Footballers Australia, the
latter group launched a campaign demanding that FIFA's global governing

body increase the prize money at the next Women’s World Cup.>'°
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While Australia’s most recent CBA appears to have resulted largely
from closed-door negotiations, the previous CBA (reached in 2015) was
the result of vocal protests from female footballers. After discussions with
the FFA had repeatedly disintegrated—Ileaving the players without pay for
two months—the Australian women’s squad announced that they would
not be participating in a previously scheduled US tour unless the FFA ad-
dressed their concerns.*'! The players requested adequate pay, improved
training conditions, a basic pregnancy policy, and health and safety stan-
dards.®"> At the time, the Matildas were paid a maximum annual salary of
US$21,000—far below the national minimum wage.*"?
= Ada Hegerberg of Norway (2019): Ada Hegerberg, one of the
world’s most talented football players, has refused to compete with her
national team since 2017 and boycotted the 2019 World Cup, all in the
name of gender parity.>'* Hegerberg was named Footballer of the Year in
2017 and 2019 by the BBC and is the first player to actively boycott the
World Cup.*'* She also became the face of the UEFAS initiative to more
effectively promote women’s football—*Time for Action”—which was
launched in 2019.3'¢

While Hegerberg’s home country made headlines in 2017 when the
Norwegian Football Federation became the first member association in
the world to agree to compensate the men’s and women’s national teams
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317

equally (discussed below),*!” she cites gross income inequality between
male and female club players in Norway and general disregard for wom-
en’s football as the bases for her protest.*’® Almost eight out of ten players
in Norway’s top women’s football league earn less than US$11,590 per
year, with 13.6% earning nothing at all.>'* Even the lowest-ranking players
in the men’s division earn, on average, more than 3.5 times the amount
earned by the players on the top female team in the country.**° Repre-
sentative of the disrespect experienced by many female footballers, upon
receiving the 2018 Ballon d’'Or—what is generally regarded as the most
prestigious individual award in football—Hegerberg was asked to “twerk”
on stage; a request that she flatly rejected.**" Particularly given her notori-
ety within the game of football, Hegerberg’s singular and sustained acts of
protest have received significant attention within the industry and wide-
spread approval from female leadership within UEFA.***

= Nigerian National Team (2019): The Nigerian women’s national
team threatened a sit-in protest at their hotel in Paris during the 2019
World Cup. The team was owed payment from international games played
between 2016 and 2017—totaling approximately US$2,800 per player—
and five days of their World Cup allowance.*?* The players claimed to have
unsuccessfully reached out to the Nigeria Football Federation in advance
of the World Cup tournament to discuss their bonuses, just as the federa-
tion had done with the men’s team the year prior.*** An overnight discus-
sion with the president of the Nigeria Women Football League led the
players to call off the protest, with the understanding that the payment in
question would finally be distributed.**
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= German National Team (2019): In advance of the 2019 World
Cup, the German women’s national football team released an ad with the
support of the team’s sponsor, Commerzbank.>?® The ad’s title was “We
don’t have balls, but we know how to use them!” In the video, the eight-
time European Cup champions asked viewers if they knew the names or
faces of any of the football players, and then proceeded to highlight many
of the prejudices they had experienced—“women are just there to have
babies,” “they belong in the laundry room,” and “it’s like watching ama-
teurs ... in slow motion.”**” They presented themselves as feminine yet
fierce and empowered, explaining that “when it comes to role models ...
we just have to look in the mirror.”**®* While no concrete action resulted
from the video’s release, it drew the German public’s attention to the dis-
parities and discrimination that characterize German football.

= Football Ferns of New Zealand (2018): In May 2018, New Zea-
land’s national women’s football team, the Football Ferns, and their
players’ union, the New Zealand Professional Footballers’” Association,
reached a CBA with New Zealand Football.3** The women’s team, ranked
20th globally, will now receive the same pay, prize money share, rights for
image use, and travel budget as their male counterparts, the All Whites,
who are ranked 133rd globally.*** The men’s team was allegedly “espe-
cially passionate” about achieving pay parity.**! Taking a step farther than
the Norwegian Football Association’s parity agreement reached just six
months prior (discussed below), the Football Ferns’ agreement specifical-
ly guarantees that, like their male counterparts, the women will be able to
travel in business class on flights longer than six hours.>** The agreement,

hailed as the first of its kind internationally, was the result of closed-door,
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“respectful” negotiations between the New Zealand Professional Foot-
ballers’ Association and New Zealand Football.**?

= Norwegian National Team (2017): In December 2017, the Nor-
wegian Football Federation, the Norwegian Players’ Association, and the
captains of the men’s and women’s national teams signed an agreement
establishing pay parity.*** Prior to the agreement, the men’s squad collec-
tively earned approximately US$530,000 more than their female counter-
parts, despite the fact that the women consistently outperformed them
on the international stage.*** However, starting in 2018, each team agreed
to receive US$726,900, divided among the players—a 93% pay increase
for the women.**® Pay parity was made possible by the fact that the men’s
team agreed to contribute US$60,000 to the women’s team—money they
receive for commercial activities.**” Notably, the pay parity plan was pro-

posed by the federation itself.>**

However, Hegerberg’s aforementioned
boycott of the Norwegian national team, which began in August 2017,
might have played a role in the decision.**’

Like the aforementioned parity progress in Australia, FIFA’s inter-
national gender-based compensation disparity exposes the limits to Nor-
way’s historic agreement. While the agreement addresses baseline pay
for Norway’s national teams, it does not equalize the men’s and women’s
World Cup prize money.

»  Danish National Team (2017): After the Danish Football Associa-
tion’s proposed framework for running the league—which would strip fe-

male players of their status as association employees—led to ten months
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of failed negotiations, the Danish women’s national team boycotted their
key World Cup qualifying match against Sweden in 2017.%*° As a result of
the strike, Denmark’s team forfeited the match. UEFA also fined the Dan-
ish Football Association approximately US$22,000 dollars and gave the
Danish women’s team a conditional penalty—threatening exclusion from
all UEFA tournaments if they failed to play another game over the follow-
ing four-year period.>*' The women subsequently called off the strike.***
= Argentine National Team (2017): In 2017, after experiencing
years of neglect by the AFA, the women’s national team wrote a public
letter to the head of the association complaining of institutionalized sex-
ism and threatening to strike unless the AFA provided compensation of
US$8.50 per day for training and regularly scheduled matches.** In ad-
dition to financial support, the women sought improved conditions and
access to basic resources. For example, the women were forced to play on
turf fields while the youth men’s team played on natural grass.***

The AFA had previously provided US$10 per day to female players
who competed with the national team.>*> However, between 2015 and
2017, the AFA had not scheduled the women to play a single match, al-
lowing the team to fall into “inactive” status according to FIFA’s guide-
lines.>*S After reactivating the women’s team in 2017, the AFA refused to
compensate the players.**’

Rather than meet the women’s demands, the AFA decided to play

the under-23 squad, instead of the national team, in the next women’s
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match.**® Meanwhile, Argentina’s star player, Lionel Messi, was earning
an estimated US$111 million at the time.**

Despite the lackluster response from the AFA, the player’s open let-
ter and boycott caught the attention of the Argentine media. Public atten-
tion further increased when, in advance of their first televised match at the
2018 Copa América, the Argentine women’s team posed with their right
hands cupped behind their ears—symbolizing their demands for respect
repeatedly going unheard.**® Though some progress can be seen in the
recent professionalization of a small subset of women’s football in Argen-
tina**'—propelled by the aforementioned efforts of Macarena Sinchez—
certain star players were allegedly excluded from participating in the 2019
Pan-American Games due to their vocal protests against the mistreatment
of female footballers in Argentina.***
= Scottish National Team (2017): In 2017, the Scottish women’s na-
tional team won concessions from the Scottish Football Association after
initiating a “media blackout” over “financial, commercial, and equality”
issues.’>* The details of the complaints were never made public.*** While
the players did not partake in a full-on strike, continuing to play in all of
their scheduled matches,*** during the media blackout they refused to
conduct any media or commercial activities.>*® The concessions consti-
tute the first CBA between the Scottish women’s national team and the

348 Nadel & Elsey, supra note 345.

349 Garton & Hijos, supra note 45.

350 Id.

351 Nadel & Elsey, supra note 345.

352 Pablo Alabarces & Brenda Elsey, Argentina Players Pay the Price for
Demanding Change, EquaLizer (July 19, 2019), https://equalizersoccer.
com/2019/07/19/argentina-womens-players-demanding-change-cut-
pan-american-games-estefania-banini/.

353  Scottish FA and Scotland Women’s National Team Resolve Dispute, BBC
(June 24, 2017), https://www.bbc.com/sport/football/40395004 [here-
inafter Scottish FA].

354  Scotland: Why Are the Women’s Squad in Dispute with the SFA?, BBC
(June 20, 2017), https://www.bbc.com/sport/football/40344365.

355  Suzanne Wrack, Scotland Wring Concessions from SFA after Taking Stand
on Pay, Guarpian (June 27, 2017), https://www.theguardian.com/football/
blog/2017/jun/27/scotland-womens-football-pay-sfa.

356 Scotland’s Women Refuse to Speak to the Media Due to Dispute with
Scottish FA, BBC (June 10, 2017), https://www.bbc.com/sport/foot-
ball/40230767.
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football association, which the players’ union described as a “major step”
toward gender parity.®>*’
= Republic of Ireland National Team (2017): In April 2017, the
Irish women’s national team went public with their grievances against
their employer, the FAI, and boycotted an FAI training camp.**® Despite
threats from the FAI that going public would “endanger their careers at
[the] club and international level,” about a dozen members of the national
squad attended a press conference in which they aired a laundry list of
discriminatory treatment.**® Their primary complaints included inad-
equate pay, having to change in public restrooms on the way to matches,
and sharing their tracksuits with the youth team.>*° Just two days after the
players’ press conference, the FAl reached an agreement with the women’s
national team, and the players called off the strike.**!
= National Association of Women Football Players of Chile
(2016): In June 2016, FIFA declared the Chilean women’s national foot-
ball team “inactive” due to the fact that the team had not played an official
match in two years.*®* In response, Chilean players founded the National
Association of Women Football Players (ANJUFF).363

The organization aspires to challenge decades of neglect experienced
by women’s football players on the national and club teams in Chile and to
build a culture of respect for female athletes.’** While the South Ameri-
can Football Confederation and the Chilean Football Federation funnel
money into the men’s team, they underfund and neglect women players—
despite repeated pleas from FIFA, players, and grassroots groups regard-

ing the need for additional resources.*®® As part of its pressure campaign,
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358 Guardian Sport, “We’ve Been Changing in Public Toilets”: Republic of Ire-
land Women Threaten to Strike, Guarpian (Apr. 4, 2017), https://www.the-
guardian.com/football/2017/apr/04/republic-ireland-women-strike.

359 Id.

360 Press Association, Republic of Ireland Women’s Game Back After Public
Toilet Changing Grievance, GuarpiaN (Apr. 6, 2017), https://www.theguard-
ian.com/football/2017/apr/06/republic-of-ireland-womens-team-call-off-
strike-talks-fai.
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362 Brenda Elsey & Joshua Nadel, South American Soccer Is Ignoring Its Wom-
en, Vice (Aug. 12, 2016), https://www.vice.com/en_us/article/pgnazz/
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ANJUFF reached out to male and female players and government offi-
cials, which caused the Chilean Football Federation to hire an employee
to exclusively oversee women’s football. The federation also reinstated
the women’s national team.?% In 2018, Chile hosted and placed second
in the women’s Copa América tournament, and in 2019, the team flew
business class to the team’s first World Cup appearance.>®’

Though some of the improvement for female footballers is attribut-
able to ANJUFF’s pressure campaign, the Chilean Football Federation
experienced a significant change in leadership that coincided with the
evolution of the grassroots movement.**® In 2019, the federation invested
150% more money into women’s football than the previous year, which
facilitated concrete improvements experienced by the women’s team.>®
Outside of the federation, improvements at the club level are also coming
to fruition, with a number of women receiving paid, professional contracts
for the first time ever in 2019. Further, the Chilean government recently
mandated girls’ football in schools—signaling a more comprehensive piv-
ot toward respect for, and acceptance of, women in the sport.”® ANJUFF
continues to grow and promote improved conditions for women football

players throughout Latin America.>”*

Similar Efforts in Other Sports

= Women’s National Basketball Association (2018-2020): In No-
vember 2018, the US Women’s National Basketball Association (WNBA)
players’ union broke off its CBA with the WNBA, which was set to re-
main in force through 2021.%”> The agreement governed the allocation
of money between the league and its players.*”> While the players were

Much Larger Story of Women'’s Soccer, PRI (June 6, 2019), https://www.
pri.org/stories/2019-06-06/chile-s-historic-first-world-cup-appearance-
tells-much-larger-story-women-s.
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367 Id.

368 Id.
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371 Asociacion Nacional de Jugadoras de Futbol, ANJUFF, https://anjuff.cl/
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372  Christian Similien, Gender Plays Key Role in WNBA Pay Equity Battle, Esony
(Nov. 9, 2018), https://www.ebony.com/entertainment/gender-plays-key-
role-in-wnba-pay-equality-battle/.

373 Id.

78 Gender Discrimination and the Fight for Equity in the World of Football


https://www.pri.org/stories/2019-06-06/chile-s-historic-first-world-cup-appearance-tells-much-larger-story-women-s
https://www.pri.org/stories/2019-06-06/chile-s-historic-first-world-cup-appearance-tells-much-larger-story-women-s
https://www.pri.org/stories/2019-06-06/chile-s-historic-first-world-cup-appearance-tells-much-larger-story-women-s
https://anjuff.cl/asociacion/
https://anjuff.cl/asociacion/
https://www.ebony.com/entertainment/gender-plays-key-role-in-wnba-pay-equality-battle/
https://www.ebony.com/entertainment/gender-plays-key-role-in-wnba-pay-equality-battle/

not demanding pay equity with their male counterparts in the US Na-
tional Basketball Association (NBA), they felt that the terms of the ex-
isting agreement were excessively discriminatory.>’* For example, they
highlighted the fact that WNBA players receive 22% of shared league rev-
enue, while NBA players receive 50%.%”* Allowing the women to receive
a similar share of the WNBA's revenue would significantly increase player
salaries.>’® Players also cited more structural concerns, such as lackluster
marketing and systematically poor investment.>”

After months of negotiation, the players’ union and the WNBA es-
tablished a new CBA on January 14, 2020. The new agreement increases
players’ minimum salary by at least US$10,000 and their maximum sal-
ary by US$100,000.”® It guarantees 100% of a player’s base salary during
maternity leave and provides up to US$750 per month for childcare and
US$20,000 for adoption, surrogacy, or other enumerated fertility-related
procedures.’” The agreement also improves work-related travel and lodg-
ing, allows players greater movement between teams, recognizes the im-
portance of mental health resources, and expands the WNBA'’s marketing
budget to an aggregate of at least US$1 million.**® The progress embodied
in the new CBA is said to be the result of steadfast advocacy on the part
of the players” union and thoughtful leadership from the newly appointed
WNBA commissioner, Cathy Engelbert.*®'

While the agreement sparked widespread celebration, there is
still much work to be done. Most notably, the women were denied the
requested 50% of shared league revenue. Instead, if the players achieve
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equate.html.
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380 Trainor, supra note 380.
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www.nytimes.com/2020/01/26/sports/basketball/wnba-collective-bar-
gaining-agreement.html.
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established revenue growth targets, they will be awarded 25% of league
revenue, with an additional 25% going toward league marketing and pro-
motional agreements.>*>

= World Surf League (2018): In September 2018, the World Surf
League announced that it would award equal prize money to male and
female competitors beginning in 2019.%** The league also announced that
it would host an all-female surf clinic at every championship tour stop in
2019.%** The decision came after a photograph of the winners of a boys’
and girls” junior surf competition in South Africa went viral—the boy
held a check worth twice that of his female counterpart.*®® The photo-
graph, posted on the competition’s Facebook page, was intended to cel-
ebrate the two champions but instead sparked widespread accusations of
sexism within the World Surf League.?

Furthermore, over the past few years, a number of high-profile wom-
en surfers and pro-equality surfing organizations have begun to expose
the sexist culture that pervades the sport.*®” In 2017, seven-time world
champion Layne Beachly wrote an op-ed in The Guardian describing
years of gender-based discrimination, including massive disparities in
prize money and her sense that the only path to surfing success was to “act
like men, dress like men and surflike men.”**® When Beachly won the first
of her world titles in 1988, the total prize purse available to women was
US$155,000, while men had the opportunity to win as much as US$1.26

million.3%°
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Paradoxically, top surfers such as Rebecca Woods of Australia have
highlighted another manifestation of sexism within the surfing world—
the over-sexualization of female surfers. After years in the industry, Woods
sensed that sponsors favored models over talent. In 2010, she was dropped
by her sponsor Billabong and had to self-fund until her retirement three
years later.’*® In an interview, Woods explained that she felt pressured to
wear tiny bikinis to maintain her sponsors and that she “didn’t particularly
feel like [she] wanted to get naked to become more famous.”*!

In 2017, the Committee for Equity in Women’s Surfing—an or-
ganization created and run by female surfers—successfully lobbied the
organizers of the iconic big wave surf competition Mavericks to include
a women’s division.’*> The twenty-year-old surf competition hosted
in Northern California originally boasted the tagline “Men Who Ride
Mountains.”*** Nonetheless, ever since its inaugural competition in 1999,
female surfers have been riding the same mammoth waves as the men—
just without the prospect of fame or fortune.*** Echoing the criticism
levied by Woods, some of the women who began riding big waves long
before women were allowed to officially participate in the competitions
attribute their exclusion, at least in part, to the over-sexualized stereotypes
promoted by industry sponsors—"“lithe, young, blonde, thong-bikini-clad
surf babes” who are not taken seriously as athletes.**® In stark contrast,
male big wave surfers must be muscular, tough, and fully covered in a
hooded wetsuit.**®

Having achieved the inclusion of a women’s division in the 2017
Mavericks competition, the Committee for Equity in Women’s Surfing
convinced the California Coastal Commission to include a pay-parity
condition in the 2018 World Surf League’s Mavericks permit.**” The
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league initially responded to this request by withdrawing its permit ap-
plication. However, shortly thereafter, the league announced its decision
to guarantee pay equity across all of its events globally.*®

= USA Hockey (2017): In March 2017, the women’s national hockey
team announced that it would boycott the upcoming International Ice
Hockey Federation world championship if USA Hockey failed to increase
compensation and support for its female athletes.>*® The team—ranked
number one in the world at the time—was reported to receive less than a
living wage.**° Support for the boycott flooded in from a variety of promi-
nent actors and institutions, including tennis star and gender rights activ-
ist Billie Jean King, various US professional sports leagues, and twenty US
senators—the latter of whom wrote a letter to USA Hockey supporting
the players’ cause.**!

Initially, USA Hockey refused to budge, explaining that it does not
employ athletes. Members of the men’s national team largely play for the
US National Hockey League, where they benefit from seven-figure sala-
ries and thus do not require the same financial support from USA Hock-
ey.***> The National Hockey League also provides US$9 million annually
to USA Hockey in support of training and development for boys.*** Rath-

er than equal pay, the women’s team primarily requested that they receive

com/story/news/2018/12/16/women-surfers-win-equal-pay-battle-
while-risking-death-alongside-men/2297228002/.
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the same investment and treatment as the men’s team, including market-
ing, promotion, and development of girls’ hockey programs.***

After years spent trying to raise the issues of gender discrimina-
tion and inadequate compensation with the International Ice Hockey
Federation,**® the women’s team secured nearly instant results through
the 2017 strike.**® The new four-year contractual agreement guarantees
female players travel and insurance equal to what their male counterparts
receive, a US$2,000 monthly training stipend, larger performance bonus-
es for winning Olympic medals, maternity leave, and the formation of a
Women'’s High Performance Advisory Group to more effectively promote
girls’ hockey.**”
= Tennis (1973-2007): Tennis has long been ahead of the curve
when it comes to gender parity, though there remains room for improve-
ment. In 1973, women’s tennis superstar Billie Jean King successfully led
the push toward equal prize money at the US Open tennis championships,
making it the first major international tennis tournament to compensate
men and women equally. **® The year prior, the male champion earned 2.5
times more than his female counterpart.*® Interestingly, award parity was
ultimately achieved thanks to Ban Deodorant, which donated US$55,000
to the women’s purse.*'°

More than forty years later, tennis stars Venus Williams and Maria
Sharapova led an advocacy campaign to equalize prize money at the old-
est tennis tournament in the game: Wimbledon.** While the prize mon-
ey for women had, in recent years, amounted to 95% of that awarded to the
men, Wimbledon officials still refused repeated appeals for parity, citing
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market principles as their primary justification.** However, mounting
pressure from negative media attention, tennis superstars, and then Brit-
ish prime minister Tony Blair ultimately forced the hand of the tourna-
ment organizers.*'?

Although the four Grand Slam tournaments now equally compen-
sate male and female champions,*'* other tennis competitions have yet
to achieve gender parity.*'* On average, female tennis players earn about
eighty cents on each US dollar earned by their male counterparts.*'® None-
theless, the progress in women’s tennis serves as an inspiration and guiding

417

light in the fight toward pay parity in, and beyond, the realm of sports.

Sexual Violence and Harassment*'®

Many, if not most, of the actions described below emerged in the wake
of the #MeToo movement, which achieved international notoriety begin-
ning in 2017 and which seeks to hold perpetrators of sexual violence—

particularly those in positions of power—accountable.*'® While a growing

412 [d.

413  [d.

414  Peter Bodo, Follow the Money: How the Pay Gap in Grand Slam Tennis
Finally Closed, ESPN (Sep. 6, 2018), https://www.espn.com/tennis/
story/_/id/24599816/us-open-follow-money-how-pay-gap-grand-slam-
tennis-closed.

415  Courtney Connley, The US Open Awards Men and Women Equal Prize Mon-
ey—but Tennis Still Has a Pay Gap, CNBC (Sep. 11, 2019), https://www.
cnbc.com/2019/09/11/despite-equal-grand-slam-tournement-prizes-
tennis-still-has-a-pay-gap.html.

416  Ben Rothenberg, Roger Federer, $731,000; Serena Williams, $495,000:
The Pay Gap in Tennis, N. Y. Tives (Apr. 12, 2016), https://www.nytimes.
com/2016/04/13/sports/tennis/equal-pay-gender-gap-grand-slam-ma-
jors-wta-atp.html.

417 AP, Venus, Serena Williams Join Billie Jean King Equal Pay Push, USA
Topar (Apr. 10, 2018), https://www.usatoday.com/story/sports/ten-
nis/2018/04/10/venus-serena-williams-join-billie-jean-king-equal-pay-
push/33696109/.

418 Given the range of terms and legal definitions worldwide for behavior con-
stituting sexual misconduct, harassment, assault, or violence, this report
echoes the terms used in original sources where appropriate and encour-
ages the reader to consider these differences in any future use of the
information in this report.

419 See Tariq Panja, A #MeToo Wave Hits Global Soccer as the Women’s
World Cup Begins, N.Y. Tives (June 7, 2019), https://www.nytimes.
com/2019/06/07 /sports/metoo-soccer-sexual-harassment.html.
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number of allegations have been made public,**° the taboo around sexual
violence coupled with general indifference toward women'’s football make
underreporting likely. As a result, the list below is prone to severe under-
inclusivity. It is also important to note the intersection of criminal and
civil law in these cases, as well as the particular vulnerability of minors,

which brings added complexity.

Legal Action in Football
= Afghanistan Football Federation (2017-2019): The AFF is cur-
rently facing global criticism for its culture of abuse against women. In
January 2017, at least five players on the women’s national team were
physically and sexually abused by two male officials representing the AFF
during a weeklong training camp.**' Apparently, the men were not part of
team’s the regular coaching staff, which consists almost entirely of wom-
en.*”> The men targeted players based in Afghanistan rather than abroad,
who are typically more vulnerable and likely to stay silent about abuse.***

During and after the training camp, Khalida Popal, a pioneering fig-
ure in Afghan football and the women’s national team program organizer,
saw women in tears and with bruises, and overheard the men comment-
ing inappropriately on players’ bodies during practice.*** Popal said that
she tried unsuccessfully to address the issues and argued that men should
not be involved in the women’s football association.*** Shamila Kohes-
tani, captain of the first Afghan women’s team in 2006, said that she expe-
rienced similar abuse during her tenure on the team,*?® highlighting the
AFF’s longstanding, open secret of abuse.

Popal and Kelly Lindsey, the team’s head coach and former USNWT
player, began investigating the AFF’s culture of abuse toward women and
girl players.*”” They discovered that AFF’s president, Keramuudin Karim,

420 Id.

421  Matias Grez, FIFA Investigates Afghan Football Body over Women’s Team
Abuse Claims, CNN (Dec. 4, 2018), https://edition.cnn.com/2018/11/30/
football/afghanistan-womens-football-abuse-allegations-hummel-spt-intl/
index.html [hereinafter FIFA Investigates Afghan Football Body].

422 d.
423 [d.
424  [d.
425 |d.
426 Id.

427  Siobhan O’Grady & Sharif Hassan, Afghanistan Seeks to Arrest Top Soccer
Figure amid Sexual Abuse Allegations, WasH. Post (June 9, 2019), https://
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was directly responsible for a “huge extent of the abuse,” including “physi-
cal abuse, sexual abuse, death threats, and rape cases.”**® Human Rights
Watch reported in February 2019 that at least twenty women had accused
Karim and other officials of abuse.**” Yet when Popal and Kelly brought
the issue to the Asian Football Confederation, they were told to have the
AFF president—the accused, in this case—or the general secretary speak
with the confederation instead.**°

Meanwhile, the AFF had been taking steps to keep players from re-
porting the abuse. Nine players—all based in Afghanistan and among the
best on the team—were accused of being lesbians and were kicked off the
national team.*' Popal said that Karim personally beat players and labeled
them as lesbians to stop them from speaking to the media about the sexual
abuse at the training camp and beyond.*** In Afghanistan, being labeled as
lesbian or gay places players and their families in danger.***> The AFF also
began requiring women on the national team to sign contracts described
as “aggressive,” “one-way,” and aimed at “‘silencing’ players.”***

Eventually, news of the abuse spread internationally. In response to
the allegations, Hummel, AFF’s Danish sponsor, canceled its sponsorship
and called for Karim’s resignation.**> FIFA’s Ethics Committee initiated
an investigation and found Karim “guilty of having abused his position
and sexually abused female players, in violation of the FIFA code of
ethics.”**® He was banned for life and fined the equivalent of US$1 mil-

www.washingtonpost.com/world/afghanistan-seeks-to-arrest-top-soccer-
figure-amid-sexual-abuse-allegations/2019/06/09/al146aef4-8a86-
11e9-98c1-e945ae5db8fb_story.html.

428 Id.
429 Id.
430 Id.

431  Suzanne Wrack, FIFA Examining Claims of Sexual and Physical Abuse on
Afghanistan Women’s Team, GuarpiaN (Nov. 30, 2018), https://www.the-
guardian.com/football/2018/nov/30/fifa-examining-claims-sexual-physi-
cal-abuse-afghanistan-womens-team.

432 Id.
433 Id.
434 Id.

435  See FIFA Investigates Afghan Football Body, supra note 423.

436 Independent Ethics Committee, Adjudicatory Chamber of the Indepen-
dent Ethics Committee Sanctions Mr Keramuudin Karim (June 8, 2019),
https://www.fifa.com/about-fifa/who-we-are/news/adjudicatory-cham-
ber-of-the-independent-ethics-committee-sanctions-mr-keramuudin.
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lion.*” FIFA also banned former AFF general secretary, Sayed Aghazada,
and Karim’s secretarial assistant, Mohammad Hanif Sediqi Rustam, for
five years for failing to report complaints and allowing the abuse to con-
tinue for years.**® Rustam and Aghazada were each fined the equivalent
of US$10,125.%*? Aghazada was also removed from his elected position
on the Asian Football Confederation’s executive committee, though not
immediately.**

At the country level, Karim and five other officials were suspended
from the AFF by Afghanistan’s attorney general. Afghan President Ashraf
Ghani also ordered a government probe, the findings of which were pend-
ing at the time of writing.**! In June 2019, Afghan officials issued an arrest
warrant for Karim, but it is unclear whether he was in fact arrested. ***> The
AFF appears to still support its former president.**?
= Colombian National Teams (2019): In early 2018, the League
Against Silence—a network of journalists in Colombia—reported that
women’s football was “plagued by abuses of power,” including harassment,
blackmail, and sexual assault of underage female players.*** Two players
pressed charges against the national team’s director, Didier Luna, and
trainer, Sigifredo Alonso.*** Another player, Carolina Rozo, came forward

437  Matias Grez, FIFA Bans Afghan Football Official for Failure to Act on Sexual
Abuse Scandal, CNN (Oct. 14, 2019), https://www.cnn.com/2019/10/11/
football/fifa-bans-sayed-aghazada-afghanistan-general-secretary-spt-intl/
index.html [hereinafter FIFA Bans Afghan Football Official].

438 (O’Grady & Hassan, supra note 429.

439  FIFA Bans Afghan Football Official, supra note 439; see also Afghanistan
Football Official Banned by FIFA over Sex Abuse Scandal, BBC Sport (Oct.
11, 2019), https://www.bbc.com/sport/football/50012428.

440 AP, FIFA Bans 3rd Afghan Soccer Official in Sexual Abuse Scandal, USA
Topar (Dec. 3, 2019), https://www.usatoday.com/story/sports/soc-
cer/2019/12/03/fifa-bans-3rd-afghan-soccer-official-in-sexual-abuse-

scandal/40748123/.
441  O’Grady & Hassan, supra note 429.
442  |d.
443  Id.

444  Emily Hart, Women’s Football in Colombia: Harassment, Blackmail, and
Sexual Assault of Minors, CoLomsia ReporTs (Feb. 28, 2019), https://colom-
biareports.com/womens-football-in-colombia-harassment-blackmail-and-
sexual-assault-of-minors/; see also Denuncian acoso sexual en la selec-
cion femenina de futbol de Colombia, La Lica ConTtra EL SiLencio (Feb. 21,
2019), https://ligacontraelsilencio.com/2019/02/21/denuncian-acoso-
sexual-en-la-seleccion-femenina-de-futbol/ [hereinafter La Liga].

445 Hart, supra note 446.
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publicly, sharing that she was targeted by Luna and that he groomed girls
on the national under-17 team for abuse.**¢

Players reported efforts to silence and intimidate them following the
allegations.**” Players and their parents also told the media that they had
complained to the national football federation but received no response
or assistance.**® Seeking to raise awareness about the ongoing situa-
tion, US-based Colombian players Melissa Ortiz and Isabella Echeverri
launched the #MenosMiedoMasFutbol (“less fear, more football”) social
media campaign.**

In February 2020, Luna entered a plea deal with prosecutors, which
allowed him to avoid prison and admit guilt to a lesser charge—essential-
ly that of harassment.**° While Luna publicly apologized to Rozo and was
required to pay a fine,**! in an interview, Rozo expressed frustration with
the outcome of the case: “absolutely nothing has changed ... Even though
the government is monitoring the case they really haven’t done anything
to make life easier for female footballers.”**>
= Ecuadorean National Team (2019): On April 18, 2019, a player
on Ecuador’s national women’s football team filed a legal complaint
against three members of the team’s coaching staff, including a coach
known publicly as Luis P, for sexual harassment.** The coach harassed
her continuously from May 2018 until March 2019 and made threats to
kick the player and her sister off the team if she did not comply with his

446  Rodrigo Almonacid, Colombian Football Rocked by Allegations Girls Were
Sexually Abused, JakarTa Post (Apr. 10, 2019), https://www.thejakartapost.
com/news/2019/04/10/colombian-football-rocked-by-allegations-girls-
were-sexually-abused.html.

447  See Hart, supra note 446.

448 Almonacid, supra note 448.

449  La Liga, supra note 446.

450 AS.com, Didier Luna acepta cargos de acoso sexual hacia Carolina Rozo
(Feb. 2, 2020), https://colombia.as.com/colombia/2020/02/12/fut-
bol/1581526443_389164.html; Suzanne Wrack, Carolina Rozo: “It
Started with Words. He Would Tell Me | Was Very Pretty”, Guarbian (June
28, 2020), https://www.theguardian.com/football/2020/jun/28/caroli-
na-rozo-colombia-under-17-women-didier-luna [hereinafter It Started with
Words].

451  AS.com, supra note 452.

452 |t Started with Words, supra note 452.

453  Una futbolista denuncio al cuerpo técnico de la Tri Femenina por acoso
sexual, EL Comercio (Apr. 21, 2019), https://www.elcomercio.com/deport-
es/ecuador-denuncia-acoso-futbol-femenino.html.
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demands.*** The player also said that the team’s doctor attempted to kiss
her while checking her for injuries.***

Nonlegal Action in Football
= Ahmad Ahmad (2019): In April 2019, the media brought to light
multiple sexual assault accusations against Ahmad Ahmad, president of
the Confederation of African Football.**® On March 31, 2019, FIFA re-
ceived a complaint about Ahmad, which was almost certainly sent by his
former confederation general secretary, Amr Fahmy.*” FIFA referred the
complaint to its ethics body, and Ahmad abruptly replaced Fahmy with
his “fixer,” Hajji Mouad.**® The March 31 complaint alleged that four fe-
male confederation employees had been sexually harassed by Ahmad.
Due to the conservative culture in Egypt, where the Confederation of Af-
rican Football is headquartered, the victims indicated that they wanted
to remain anonymous but were keen to assist with any ensuing investi-
gations.*® Reports indicate that all of the women targeted were Muslim
and that many were married, which likely kept the victims silent, due to
fear of stigma or other adverse treatment.*®® Separately, a British woman
who worked as a contracted translator for the confederation filed a police
report in London raising her own sexual harassment allegations against
Ahmad.**' However, because the assault took place in Morocco, United
Kingdom officials were unable to act.**>

In June 2019, Ahmad was detained and questioned by legal authori-
ties in Paris but was subsequently released.*** Notably, this brief detention

454  Id.

455  [d.

456  Paul Nicholson, CAF Chief Ahmad Hit with Multiple Sexual Harassment
Allegations, InsibE WorLb FootsaLL (Apr. 12, 2019), http://www.insideworld-
football.com/2019/04/12/exclusive-caf-chief-ahmad-hit-multiple-sexual-
harassment-allegations/.

457 Id.; see also Mark Gleeson, African Soccer Whistleblower Fired after Ac-
cusing Boss of Corruption, Reuters (Apr. 15, 2019), https://www.reuters.
com/article/us-soccer-africa-caf/african-soccer-whistleblower-fired-after-
accusing-boss-of-corruption-idUSKCN1RR1CW.

458 Id.
459 [d.
460 Id.
461 Id.
462 Id.

463  See RFI, African Football President Ahmad Questioned in Paris, RFI (June
6, 2019), http://www.rfi.fr/en/africa/20190606-african-football-presi-
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related to concurrent corruption allegations rather than his alleged sexual
assault of numerous women.*** Ahmad is the first active high-level FIFA
executive to be implicated in #MeToo-related accusations.

= Gabonese under-20 Team (2019): In May 2019, with prompting
from the country’s sports minister, authorities from the Gabonese Football
Federation announced that they were launching an internal investigation
of sexual assault and mistreatment of members of the under-20 women’s
team by its managers.*®> At an international tournament in France, the
players were allegedly forced to share mattresses, turn over their phones
and passports, and endure sexual assaults.**® When asked for a statement
on the issue, the federation noted that it had offered players a “lump sum
bonus™*’ but did not offer any meaningful indication of accountability,
reform, or remedy.**® Additionally, while limited media reports indicate
that the case was referred to the public prosecutor, it is unclear if any legal
action has been or will be taken.**

= Sepp Blatter (2017): In 2017, Hope Solo revealed that former FIFA
president Sepp Blatter had groped her at the 2013 Ballon d’Or award cer-
emony in Switzerland.*”® Throughout his tenure, Blatter made numerous
sexist comments, including suggesting that women should wear more re-
vealing uniforms in 2004.*”" FIFA banned Blatter in 2015 for corruption.*”

dent-ahmad-ahmad-questioned-paris.

464  See, e.g., David Cohn, African Football President under Questioning over
Corruption Allegations, Guaroian (June 6, 2019), https://www.theguardian.
com/football/2019/jun/06/african-football-president-ahmad-ahmad-un-
der-questioning-corruption-allegations.

465 AFP, Gabon Investigate Alleged Rape of Women Footballers, SpoRTSTAR
(May 25, 2019), https://sportstar.thehindu.com/football/football-gabon-
authorities-to-investigate-sexual-abuse-allegations-women-players-man-
agers-news/article27241087.ece; see also Panja, supra note 421 (de-
scribing the investigation in Gabon as a recent example in the wave of
post-#MeToo revelations in women'’s football worldwide).

466 Id.
467 Id.
468 Id.
469 Id.

470 Hope Solo Says She Was Sexually Assaulted by Sepp Blatter, ESPN (Nov.
10, 2017), https://www.espn.com/espnw/sports/story/_/id/21366266/
hope-solo-says-ex-fifa-president-sepp-blatter-sexually-assaulted-her.

471 d.

472 Id.
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Similar Efforts in Other Sports

= USA Gymnastics (1990s-2018): Larry Nassar was a prominent
doctor for young and talented female gymnasts, with connections to pres-
tigious private training facilities, a contract with USA Gymnastics, and a
permanent position at Michigan State University. Investigative reporting
in 2016 first brought the allegations of sexual abuse to light, revealing that
Nassar had inappropriately touched and penetrated hundreds of girls with
his fingers under the guise of “medical procedures” and examinations.*’?

His medical license was suspended in January 2017, and he pleaded
guilty to criminal charges in November 2017.*’* Finally, in January 2018,
Nassar received two prison sentences from two separate US courts for
similar sex crimes—one for 40-175 years imprisonment and one for
40-125 years.*’”* More than 150 women—including multiple Olympic
medalists—testified in court, revealing the sexual abuse and harassment
they had experienced as children or young adults.*’® One US Olympic
gold-medalist gymnast said, “I thought that training for the Olympics
would be the hardest thing that I would ever have to do. But, in fact, the
hardest thing I would ever have to do is process that I am a victim of Larry
Nassar.”*””

A vocal mix of institutional members, funders, and the general public
demanded resignations at both USA Gymnastics and Michigan State Uni-
versity in the scandal’s wake.*’® The university’s president and its athletic
director both resigned. The entire USA Gymnastics board of directors
stepped down after the head of the US Olympic Committee threatened to
decertify the federation if it did not comply with the committee’s demand
for their resignations.*”” USA Gymnastics also severed its relationship

with a private training center where the abuse had occurred.**® However,

473  Christine Hauser & Maggie Astor, The Larry Nassar Case: What Happened
and How the Fallout Is Spreading, N.Y. Times (Jan. 25, 2018), https://
www.nytimes.com/2018/01/25/sports/larry-nassar-gymnastics-abuse.

html.
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many stakeholders saw the federation’s response as inadequate. Key spon-
sors—including AT&T, Procter & Gamble, Hershey’s, Under Armour,
and Kellogg’s—consequently chose to end or not renew their contracts
with USA Gymnastics.**!

One widely reported dimension of the scandal was the numerous
missed opportunities to stop Nassar sooner. The Federal Bureau of Inves-
tigation began investigating Nassar in July 20185, but no real progress was
made until media coverage exposed the scandal two years later. During that
time, he abused at least forty women and girls.*** Today, many media and
sports commentators consider the Nassar scandal a shock or “wake-up call”

483

for the sports world broadly.

481 [d.

482 Id.

483  See Hauser & Astor, supra note 475; see also Panja, supra note 421 (citing
the scandal in a discussion of the role of #MeToo in women’s football).
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PART 5
KEY TAKEAWAYS: HURDLES, OPPORTUNITIES,
AND NEXT STEPS

This report highlights the diversity of legal arguments, participants, and
contexts that characterize the fight toward greater respect for women’s
football, as well as gender equality in sport more broadly. Women face dis-
parities in their labor and contract agreements, their treatment by officials
and coaching staff, and their evaluation by the media and public. Issues
such as corruption, racism, and armed conflict may also exacerbate some
of these hardships.*** Nevertheless, whether in Afghanistan, Colombia,
Nigeria, Spain, or the United States, a playbook on progressing gender
parity in football is emerging worldwide. Key aspects of the playbook in-
clude the following takeaways:

1. FIFA’s internal and preferred dispute resolution mechanisms
fail to provide adequate recourse or remedy for women expe-
riencing violations of inalienable and universal human rights.
FIFA’s current internal dispute system places unreasonable bur-
dens on players and hinders their ability to obtain redress. Players
are forced to navigate a complex series of regulations that are writ-
ten, interpreted, enforced, and applied by FIFA. In order to obtain
review by an outside body, players must first exhaust all internal
dispute mechanisms and even then may seek an appeal only at
the CAS. Adhering to this system imposes both financial and per-

sonal costs on female players. In a system where the overwhelm-

484  See Shireen Ahmed, This Is the Most Anticipated Women’s World Cup Ever.
But Corruption and Abuse Still Block Women from Soccer, TIME (June 5,
2019), https://time.com/5601154/women-world-cup-abuse-sexism/.
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ing majority of the members of the DRC, Disciplinary Commit-
tee, Appeals Committee, and other bodies are men, women do
not have adequate representation within FIFA’s centers of power.
Similarly, the prevalence of disrespect and disregard for women
in football may chill female footballers from pursuing justice if
they fear backlash and ridicule. While inadequate access to justice
within FIFA’s internal system has led some players to pursue cases
in outside courts, this is also a risky strategy. Most players may be
contractually obligated to resolve issues through FIFA's internal
process or through arbitration. Those who are willing to risk vio-
lating this type of provision must find the resources, support, and
bravery to withstand potential negative consequences.

Progress results from years of organizing, advocacy, and ne-
gotiation. Newspaper headlines may give the impression that
many of the aforementioned efforts and victories were the brain-
child of current players or football association leadership. Particu-
larly since the explosion of the #MeToo movement, it is easy to
view these efforts as part of a new wave of gender equality world-
wide. However, most, if not all, of the recent progress in women’s
football is the result of years of organizing, advocacy, and nego-
tiation. For example, the USWNT has been fighting the pay gap
since 1999, when the team went on strike months after winning
the World Cup.*** The extended timeline of these efforts high-
lights the essentiality of player resilience and dedication to the cause
and emphasizes the importance of building institutional knowledge
around players’ rights and organizations’ responsibilities.
Employment structures can inhibit or facilitate litigation.
The ability to hold FIFA, confederations, member associations, or
clubs legally accountable for certain types of discriminatory treat-
ment of women depends largely on existing employment struc-
tures. For example, FIFA’s deep hierarchical framework largely
shields its top governing bodies and executives from accountabil-
ity to players, as there are too many intermediary actors. Particu-

larly given the low level of professionalization among female foot-
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ball players, many clubs and member associations may also not
be legally accountable to players in the way USSF is accountable
to the USWNT—an employment relationship that enabled the
2019 class action lawsuit. While this may narrow the applicability
of employment law in certain contexts, it does not close the door
to activism targeting these same actors. For example, players can
instead pivot toward constitutional or international principles of
nondiscrimination, among other tactics.

Buy-in and consensus among players are essential. It is, and
likely will always be, a privilege to play sports at an elite level. This
means that many individuals are vying to take the spots of the
women who currently play for national teams and top clubs. The
highly competitive and coveted nature of this profession make
buy-in and consensus among players (and potential players) cru-
cial to the success of gender equity advocacy. Especially in the
context of extralegal efforts, such as boycotts, if clubs and member
associations are able to field a team, they may be far less receptive to
the concerns of individual players. For example, the 200-player boy-
cott among the Primera Iberdrola propelled the signing of their
first CBA.**¢ In contrast, the Argentine women’s national team’s
wage-related strike fell flat when the AFA was able to play the un-
der-23 squad in their stead.**’

Capitalizing on international leverage brings employers to
the table. More often than not, players leverage one or both of
the following factors to bring clubs and member associations to
the negotiation table: performance in the international arena or
refusal to perform in the international arena. Female players who
outperform their male counterparts on the international stage—
such as those in the United States, Australia, New Zealand, and
Norway—present a particularly compelling argument in favor
of equal treatment. Many teams also leverage the investment in,
and attention around, international matches and tournaments to
progress the issue of gender equality. For example, Ada Heger-
berg’s boycott of the World Cup has helped buoy the conversa-

486 Sharma, supra note 296.
487 Elsey & Nadal, supra note 364.
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tion around gender-based disparities in Norway and beyond.**®
In contrast, during the 2015 World Cup turf-related lawsuit, the
players’ inability or refusal to boycott and thus leverage the tour-
nament ultimately caused the plaintiffs to withdraw their com-
plaint and table the dispute.*®®

Underreporting and “closed-door” contractual negotiations
make it difficult to learn crucial details. Many player-driven ef-
forts toward respect and equity occur outside of the courtroom.
While the terms of CBAs are sometimes made public, the nego-
tiation process itself rarely is. Consequently, without speaking to
the individuals directly involved in each victory, it is nearly impos-
sible to know what specifically brings parties to the table or what
exactly allows players’ demands to be enshrined in legally binding
documents. Additionally, compared to their male counterparts,
women’s victories, defeats, and battles—on and off the pitch—go
vastly underreported. This is particularly the case in the south-
ern hemisphere, where female players face the greatest degree of
discrimination. All of these factors make it incredibly difficult for
women and their allies to learn from one another without proac-
tively building direct lines of communication.

FIFA’s leadership quietly perpetuates inequality, injustice,
and discrimination. As the overlord of the industry, FIFA plays a
central role in the perpetuation of gender discrimination in foot-
ball. The association’s multi-tiered structure allows it to dismiss
blame and shirk responsibility for inequities that are closely tied
to actors at the bottom of the totem pole—coaches, clubs, mem-
ber associations, and even confederations. In recent years, FIFA’s
leaders have embraced the following approach toward the per-
vasive injustices that characterize women’s football: they express
sympathy for the players’ frustrations,*”° issue bold statements
and colorful photos illustrating their commitment to women’s

football,*' and make little to no concrete progress toward recti-
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fying decades of systematic and institutionalized gender-based
discrimination. In the alternative, FIFA could equalize World
Cup prize money, adopt more transparent investment practices
to promote institutional accountability, and, through strong fi-
nancial incentives and sanctions, more proactively encourage
member associations and confederations to increase compensa-
tion for and investment in female players. While working through
FIFA’s internal mechanisms and dispute resolution system may
not be the most effective avenue for change at present, the role of
FIFA's top executives in the ongoing problem of gender discrimi-
nation in football must remain a central part of the conversation.

Working Paper 11 97



ADDICTED TO PUNISHMENT

The Disproportionality of Drug Laws in Latin America
Rodrigo Uprimny Yepes, Diana Esther Guzman
& Jorge Parra Norato

available in paperback and in PDF from www.dejusticia.org
2013

MAKING SOCIAL RIGHTS REAL

Implementation Strategies for Courts, Decision Makers

and Civil Society

César Rodriguez-Garavito & Celeste Kauffman
available in PDF from www.dejusticia.org

2014

* WORKING PAPER 3
COMMUNICATIONS SURVEILLANCE IN COLOMBIA

The Chasm between Technological Capacity

and the Legal Framework

Carlos Cortés Castillo & Celeste Kauffman (trans.)
available in paperback and in PDF from www.dejusticia.org

2015

VICTIMS AND PRESS AFTER THE WAR

Tensions between Privacy, Historical Truth and Freedom

of Expression

Vivian Newman, Maria Paula Angel & Maria Ximena Davila
available in PDF from www.dejusticia.org

2018

PALLIATIVE CARE

A Human Rights Approach to Health Care
Isabel Pereira Arana

available in PDF from www.dejusticia.org
2018

FRAUGHT WITH PAIN
Access to Palliative Care and Treatment for Heroin Use
Disorder in Colombia
Isabel Pereira Arana & Lucia Ramirez Bolivar
available in PDF from www.dejusticia.org

2019

ACCOUNTABILITY OF GOOGLE AND OTHER BUSINESSES

IN COLOMBIA

Personal Data Protection in the Digital Age

Vivian Newman-Pont & Maria Paula Angel Arango
available in PDF from www.dejusticia.org

2019



SARAYAKU BEFORE THE INTER-AMERICAN HUMAN RIGHTS
SYSTEM
Justice for the People of the Zenith and Their Living Forest
Mario Melo

available in paperback and in PDF from www.dejusticia.org
2019

* WORKING PAPER 9|
NEGOTIATING FROM THE MARGINS

Women'’s Participation in Colombian Peace Processes

(1982-2016)

Nina Chaparro Gonzéalez & Margarita Martinez Osorio
available in paperback and PDF from www.dejusticia.org

2020
* WORKING PAPER 10

DATA FEAST: Enterprises and Personal Data in Latin America
Vivian Newman-Pont, Daniel Ospina-Celis,
& Juan Carlos Upegui
available in paperback and PDF from www.dejusticia.org
2020



100 Gender Discrimination and the Fight for Equity in the World of Football



