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Implications of Wayfair
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By now everyone knows about the US Supreme Court’s blockbuster decision in South Dakota v. Wayfair (US: Supreme Court 21 June 2018,
No. 17-494, Wayfair v. South Dakota), which overruled decades of precedent to declare that the Constitution did not bar a US state from
imposing obligations on remote sellers to collect tax on sales they made into the state, even if they had no physical presence there.

Wayfair was hailed in US tax-policy circles for laying to rest an erroneous decision that had led to significant competition distortions
between online and retain stores. It likewise has been cited as confirmation of the correctness of the OECD’s and EU’s movements to modernize the
nexus standard for corporate tax, including by introducing changes to the definition of a permanent establishment (PE) that would make it easier
for states to tax companies engaged in digital activities with no physical presence. This article describes Wayfair and provides some cautions about
what it means for the US states and the rest of the world, especially Europe.

1 US LEGAL BACKGROUND: DUE PROCESS

AND COMMERCE CLAUSES

We need a little legal background to understand Wayfair.
First, US states that impose retail sales taxes also

impose use taxes to cover instances where, for whatever
reason, the consumer did not remit tax at the point of sale.
Consumers routinely evade their use-tax obligations,
which makes sales tax collection by sellers important for
revenue reasons. The Wayfair case concerned the seller’s
duty to collect sales taxes from consumers, not the seller’s
own liability to tax. In this way, Wayfair differs from
discussions about the European Commission’s proposed
digital services tax (DST) or proposals to amend the tax
treaty definition of a PE.

Second, the cases discussed in this article interpret the Due
Process and dormant Commerce Clauses of the US
Constitution.1 These overlapping clauses have implications
for tax nexus. Due Process is about fundamental fairness;
according to the Supreme Court, ‘due process nexus analysis
requires that we ask whether an individual’s connections with
a State are substantial enough to legitimate the State’s exercise
of power over him’.2 In contrast, dormant Commerce Clause

analysis reflects ‘structural concerns about the effects of state
regulation on the national economy’.3 Europeans can think of
the dormant Commerce Clause as similar to the prohibitions
of tax discrimination and tax restrictions under the funda-
mental freedoms – the dormant Commerce Clause is about
preserving the internal market against state interference. The
dormant Commerce Clause prevents states from discriminat-
ing against or unduly burdening interstate commerce, and it
contains its own nexus requirement that is higher than the
due process nexus requirement. In the Supreme Court’s terms,
the dormant Commerce Clause’s ‘“substantial nexus” require-
ment is not, like due process’ “minimum contacts” require-
ment, a proxy for notice, but rather a means for limiting state
burdens on interstate commerce’.4

2 BELLAS HESS

Wayfair killed Quill, but the origins of Wayfair lie even
further back in time, in a case decided in 1967 called
Bellas Hess v. Department of Revenue of Illinois.5 In a
six-three decision in Bellas Hess, the Supreme Court held
that both the Due Process Clause and the dormant
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Commerce Clause prevented Illinois from requiring an
out-of-state seller to collect retail sales tax on mail-order
sales made into the state.

The Bellas Hess majority was concerned that if Illinois
could require remote sellers to collect tax, so ‘can every
other State, and so, indeed, can every municipality, every
school district, and every other political subdivision
throughout the Nation with power to impose sales and use
taxes’. The majority worried that interstate business would
be ‘entangle[d]… in a virtual welter of complicated obliga-
tions to local jurisdictions’.6 Since the ‘very purpose of the
Commerce Clause was to ensure a national economy free
from such unjustifiable local entanglements’, the majority
held that Illinois could not impose tax-collection obligations
on the remote seller. In previous cases, however, the Court
had held that states could require remote sellers to collect
sales taxes if they had retail outlets or salespeople in the
states.7 As a result, the Bellas Hess decision came to be known
(and interpreted) as imposing a physical-presence require-
ment, even though it would have been more accurate to
describe (and interpret) Bellas Hess as establishing a mail-
order-solicitation-and-sale-is-not-enough rule.8

It is easy to recognizemodern debates about the entitlement
of the market jurisdiction to tax in Justice Fortas’ strong
dissent in Bellas Hess. Two other justices joined Justice
Fortas’ dissent, in which he pointed to the large dollar value
of Bellas Hess’s sales into Illinois (about USD 2 million
annually in the 1960s), and to its ‘large-scale, systematic,
continuous solicitation and exploitation of the Illinois consu-
mermarket’.9 The dissenters noted that ‘BellasHess enjoys the
benefits of, and profits from the facilities nurtured by, the State
of Illinois as fully as if it were a retail store or maintained
salesmen therein’.10 Identifying an issue that would become
important inWayfair, Justice Fortas pointed to the ‘competi-
tive discrimination’ between mail-order sellers and retailers in
the state.11 Although Justice Fortas acknowledged that dis-
proportionate compliance issues could cause impermissible
restraints on interstate commerce, he argued that that concern
could be addressed by exempting sporadic sellers from collec-
tion obligations. In his view, however, compliance difficulties
could not justify exemption ‘where the out-of-state company is

engaged in exploiting the local market on a regular, systema-
tic, large-scale basis’.12 In another prescient passage, Justice
Fortas poo-pooed the compliance concerns expressed by the
majority, stating that the majority ‘vastly underestimates the
skill of contemporary man and his machines’.13

It would take fifty years to undo Bellas Hess.

3 QUILL

3.1 Due Process Holding

Between Bellas Hess and Quill, the Supreme Court substan-
tially developed its due process doctrine to make clear that
states have personal jurisdiction over a non-resident when-
ever the non-resident ‘purposefully avails itself of the bene-
fits of an economic market in the forum State’, even if that
non-resident ‘did not physically enter the forum State’.14 The
Quill Court held that the transformation in its due process
doctrine meant that Bellas Hess’s due process holding was no
longer good law. The Due Process Clause therefore did not
stand in the way of a state imposing a sales-tax-collection
obligation on a remote seller with no physical presence, at
least if that remote seller met the modern due process thresh-
old, variously described as requiring ‘purposeful availment’
or ‘minimum contacts’.

3.2 Dormant Commerce Clause Holding

Changes in the broader economy seemed to suggest Bellas
Hess’s dormant Commerce Clause decision also would be
overruled. For example, in the twenty-five years between
the two cases, the mail-order industry had grown to ‘a
“goliath” with annual sales that reached “the staggering
figure of $183.3 billion in 1989”’.15

The Supreme Court had also evolved in its thinking
about the dormant Commerce Clause between Bellas Hess
and Quill. Many thought that Complete Auto, the 1977 case
that gave us the modern standard for state taxation under
the dormant Commerce Clause, effectively overruled
Bellas Hess’s dormant Commerce Clause ruling.16 Under
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Maryland.
8 In its amicus brief in Wayfair, the United States argued that Bellas Hess should be limited to mail-order retailers. Supreme Court of the United States, Brief for the United

States as Amicus Curiae Supporting Petitioner, Wayfair v. South Dakota (2018) (No. 17-494), at 8–11, 24. The United States also noted that the ‘Court in Bellas Hess itself did
not use the term “physical presence” or any variant of it’. Ibid., at 25.
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the Complete Auto test, a state tax is consistent with the
dormant Commerce Clause as long as the:

tax [1] is applied to an activity with a substantial nexus
with the taxing State, [2] is fairly apportioned, [3] does
not discriminate against interstate commerce, and [4] is
fairly related to the services provided by the State.17

North Dakota’s highest court that had held that the nexus
requirement of Complete Auto test had been satisfied and so
North Dakota could tax Quill. The Supreme Court
described the lower court’s nexus analysis as follows:

North Dakota had created ‘an economic climate that fosters
demand for’Quill’s products, maintained a legal infrastruc-
ture that protected that market, and disposed of 24 tons of
catalogs and flyers mailed by Quill into the State every
year …. [Thus,] Quill’s ‘economic presence’ in North
Dakota depended on services and benefits provided by the
State and therefore generated ‘a constitutionally sufficient
nexus to justify imposition of the purely administrative
duty of collecting and remitting the use tax’.18

The Supreme Court, however, upheld Bellas Hess’s dormant
Commerce Clause reasoning, which meant that states were
still forbidden from requiring remote sellers with no physical
presence from collecting sales tax on sales they made into the
state. The Court extolled the virtues of stare decisis, even
though it acknowledged that if it were hearing the case
anew, it might not rule as the Bellas Hess court had.19

Additionally, the Court approved of Bellas Hess’s phy-
sical presence test because it was a bright-line that would
‘encourage[] settled expectations’20 and because it had
established ‘a discrete realm of commercial activity that
is free from interstate taxation’.21 While the Court
acknowledged that the physical presence rule was artifi-
cial, it asserted that:

[t]his artificiality, however, is more than offset by the
benefits of a clear rule. Such a rule firmly establishes

the boundaries of legitimate state authority to impose a
duty to collect sales and use taxes and reduces litigation
concerning those taxes.22

The Quillmajority was also concerned about what overruling
Bellas Hessmight do to the mail-order industry. It noted that
the ‘Bellas Hess rule has engendered substantial reliance and
has become part of the basic framework of a sizable
industry’.23 The Court seemed therefore to approvingly
cite its judicially crafted competitive advantage for the
mail-order industry over traditional retail. It could not, of
course, have foreseen the rise of massive online selling.

Finally, the Court directed any complaints to Congress,
inviting Congress to pass legislation to undo the result in
Bellas Hess and Quill.

Only Justice White dissented from the Court’s dormant
Commerce Clause analysis, arguing that the majority
should have given ‘Bellas Hess the complete burial it justly
deserves’.24 He argued that the Court had never before
held that a state that had due process nexus to tax never-
theless lacked dormant Commerce Clause nexus to tax. He
thought the two nexus standards should be the same
(indeed, he thought as I do that the first prong of the
Complete Auto test should be understood as an acknowl-
edgement that a state must have due process nexus before
imposing taxes).25 Justice White lambasted the majority
for the ‘very questionable … rationality of perpetuating a
rule that creates an interstate tax shelter for one form of
business – mail-order sellers – but no countervailing
advantage for its competitors’.26 Finally, anticipating the
battles of the new century, Justice White questioned
whether the physical presence rule was really as bright a
line as the majority hoped.27

The majority’s fidelity to stare decisis, and its confidence
that Congress could address any adverse implications of
such reliance, meant that Bellas Hess’s physical-presence
requirement survived Quill. Of special note was that, of
the eight justices that voted to uphold Bellas Hess, three
did so on the grounds of stare decisis alone.28

Notes
17 Quill Corp. v. North Dakota, supra n. 2, at 311, quoting Complete Auto.
18 Ibid., at 304, quoting the North Dakota Supreme Court.
19 Ibid., at 317: ‘Although in our cases subsequent to Bellas Hess and concerning other types of taxes we have not adopted a similar bright-line, physical-presence requirement,

our reasoning in those cases does not compel that we now reject the rule that Bellas Hess established.’
20 Quill Corp., ibid., at 316.
21 Ibid., at 315.
22 Ibid., at 315.
23 Ibid., at 317.
24 Ibid., at 322 (J. White, dissenting).
25 See ibid., at 326–327 (J. White, dissenting): ‘For the Court to now assert that our Commerce Clause jurisprudence supports a separate notion of nexus is without precedent or
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26 Ibid., at 329 (J. White, dissenting).
27 Ibid., at 331 (J. White, dissenting):‘given the estimated loss in revenue to States of more than $3.2 billion this year alone, it is a sure bet that the vagaries of “physical
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4 WAYFAIR

4.1 Between Quill and Wayfair

After Quill, a subset of states embarked on a plan to
simplify sales taxes, in part to respond to the criticism
raised by the Court in Bellas Hess and Quill that requiring
remote sellers to comply with the various sales tax rules of
tens of thousands of localities would constitute an undue
burden,29 and in part to persuade Congress to pass a law
that would overrule the physical-presence test and allow
the states to tax remote sellers.30 Many states joined the
effort, which produced the Streamlined Sales and Use Tax
Agreement (SSUTA), a multi-state agreement to simplify
and standardize sales tax rules to reduce compliance
burdens.31 Although forty-four states participated in
developing the agreement, only twenty-three states fully
comply with it.32 Despite these efforts, the states never
fully harmonized their taxes, and online retailers’ lobby-
ing efforts ensured that Congress never passed legislation
that would effectively overrule Quill.

Dormant Commerce Clause analysis did not change
much between Quill and Wayfair, although the Court
made favourable statements in modern cases (including
the 2015 case Wynne33) to the effect that the purpose of
dormant Commerce Clause doctrine was to maintain a
level playing field between in-state and out-of-state com-
petitors. Such statements would suggest overruling the
physical-presence requirement because it maintained an
artificial advantage for remote sellers that lacked a physi-
cal presence over two groups of competitors: (1) remote
sellers that had physical presence and (2) traditional brick-
and-mortar stores.34

Despite the stasis of the relevant doctrine, a case that
could overrule Quill nevertheless landed on the Supreme
Court’s docket this year for several reasons.

First, the revenue losses from the physical-presence
requirement increased with online retail. Whereas Quill
was decided two years before the first secure retail trans-
action over the web,35 by 2017 digital retail sales totalled
over USD 452 billion, or 9% of all retail sales in the
United States.36 The Wayfair Court cited estimates of
revenue losses ranging from USD 8 to USD 33 billion
annually.37

Second, and related, states determined to collect the
sales and use taxes due took dramatic unilateral measures.
When Congress did not pass legislation that would enable
states to tax remote sellers with no physical presence,
states began to consider aggressive definitions of physical
presence, reasoning that downloading an ‘app’ or even a
cookie from a remote seller might establish the seller’s
physical presence. States began to adopt ‘click-through
nexus’ statutes, which stated that remote sellers had phy-
sical presence when local businesses directed traffic to the
websites of remote sellers for a commission. In the same
vein, Colorado imposed onerous reporting obligations on
remote sellers, which the Supreme Court upheld against a
dormant Commerce Clause challenge.38

Third, as part of the judicial challenge to the Colorado
reporting rules, Justice Kennedy and (now) Justice
Gorsuch both expressed that the time had come to over-
rule Quill.39

4.2 South Dakota’s Rule, Including
Thresholds

South Dakota responded to the justices’ call to provide a
vehicle for overturning Quill by passing legislation that
would generate a test case. South Dakota imposed new
sales-tax-collection obligations on remote sellers with no
physical presence, provided that the seller had more than

Notes
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unt.edu/ecommerce/ acec_report.pdf (emphasis added) (accessed 5 July 2018).
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33 See US: Supreme Court 18 May 2015, 135 S.Ct. 1787, Comptroller of the Treasury v. Wynne.
34 See Supreme Court of the United States, Brief of Brill, Knoll, Mason, and Viard as Amici Curiae in Support of Petitioner, Wayfair v. South Dakota (2018) (No. 17-494), 6–14.
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39 Direct Marketing Association v. Brohl, supra n. 40, at 1135 (J. Kennedy, concurring): ‘questionable even when decided, Quill now harms States to a degree far greater than could
have been anticipated earlier’, and ‘it is unwise to delay any longer a reconsideration of the Court’s holding in Quill’. See also US: Court of Appeals 22 Feb. 2016, 814 F.3d
1129 (10th Cir. 2016), Direct Marketing Association v. Brohl, (J. Gorsuch, concurring): ‘Quill’s very reasoning … seems deliberately designed to ensure that Bellas Hess’s
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USD 100,000 in sales or 200 or more separate sales into
the state in a year. South Dakota issued deficiencies for
failure to collect sales tax under the new law to four large
remote sellers that operated online. One became compli-
ant in a day’s time; the others sued South Dakota, seeking
and winning summary judgment that the act was uncon-
stitutional under the dormant Commerce Clause. The
Supreme Court granted certiorari to hear the case.

4.3 Wayfair Kills Quill

Twenty-five years after Quill and over fifty years after
Bellas Hess, the Supreme Court in Wayfair finally elimi-
nated the physical-presence requirement, noting that the
‘Internet revolution has made [Quill’s] earlier error all the
more egregious and harmful’.40

The decision was close – 5 to 4 – and the dissenters
would have upheld Quill on stare decisis grounds, even
though they agreed Quill was wrong.

The outcome in Quill was not obvious from the oral
argument. Several Justices expressed reservations about
the implications of overruling Quill for small businesses,
which could be required to comply with complex and
highly variable sales tax regimes applicable in the many
taxing jurisdictions in the United States.41

A bare majority voted to overrule Quill. Writing for the
majority, Justice Kennedy called the physical-presence rule a
‘loophole’,42 noting that ‘[e]ach year, the physical presence
rule becomes further removed from economic reality and
results in significant revenue losses to the States’.43 The
Justices – all of them – agreed that the physical-presence
rule was not a necessary interpretation of the dormant
Commerce Clause. In other words, Bellas Hess and Quill were
wrong when decided. The majority called the physical-pre-
sence rule a ‘judicially created tax shelter for businesses that
decide to limit their physical presence’.44 The majority also
concluded that ‘Quill creates rather than resolves market

distortions’,45 by providing disincentives to locate ‘storefronts,
distribution points, and employment centers that otherwise
would be efficient or desirable’46 and by providing an ‘artifi-
cial competitive advantage[]’ to online sellers.47

The Court concluded that the value of Bellas Hess’s
supposedly bright line had eroded over time, noting that
questions have arisen about whether any of customers’
computers, cookies, or apps could constitute physical pre-
sence for remote sellers.48 More importantly, the majority
acknowledged that electronic presence may be as or more
important commercially than physical presence, and that
the ‘Court should not maintain a rule that ignores these
substantial virtual connections to the State’.49

The Court stressed that the physical-presence rule was
unfair to competitors liable to collect tax, to consumers, and
to states.50 And it chastised companies like Wayfair for their
‘subtle offer to assist [their customers] in tax evasion’.51

As for whether Congress or the Court was the right institu-
tion to fix the error in Quill, the majority declared that:

it is inconsistent with the Court’s proper role to ask
Congress to address a false constitutional premise of this
Court’s own creation. Courts have acted as the front line of
review in this limited sphere; and hence it is important
that their principles be accurate and logical, whether or
not Congress can or will act in response. It is currently the
Court, and not Congress, that is limiting the lawful
prerogatives of the States.52

The majority also rebutted the notion that it should be
concerned with remote sellers’ reliance interests, reiterat-
ing precedent that holds that ‘[a] business “is in no
position to found a constitutional right on the practical
opportunities for tax avoidance.”’53

While the Court did not give up on the idea that due
process nexus and dormant Commerce Clause nexus could be
different, it held that ‘there are significant parallels’ between

Notes
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going to do with the costs that you’re going to put on small businesses?’ See also ibid. at 22, where Chief Justice Roberts asked, ‘[C]an the states impose the burdens on any –
any micro-business …?’ See also ibid., at 25, where Justice Breyer noted that ‘compliance costs could keep small competitors out of the state, leading to oligopoly by ‘four or
maybe five giant potential retailers in the country’’.

42 Wayfair v. South Dakota, supra n. 1, at 9, citing A. Laffer & D. Arduin, Pro-Growth Tax Reform and E-Fairness (July 2013), at 1, 4.
43 Wayfair v. South Dakota, ibid., at 10.
44 Ibid., at 13.
45 Ibid., at 10.
46 Ibid., at 13.
47 Ibid., at 13.
48 Ibid., at 15. See also ibid., at 20, citing states’ ‘click-through nexus’ rules, which made remote sellers liable to collect sales tax if they contracted with local sellers that referred

customers to them.
49 Wayfair v. South Dakota, supra n. 1, at 15.
50 Ibid., at 16.
51 Ibid., at 16.
52 Ibid., at 18.
53 Ibid., at 20, quoting US: Supreme Court 17 Feb. 1941, 312 US 359, Nelson v. Sears, Roebuck & Co.
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them and ‘[p]hysical presence is not necessary to create a
substantial nexus’ for either.54 Although the Court was not
unconcerned with potential undue burdens on interstate
commerce, it concluded that ‘the administrative costs of
compliance, especially in the modern economy with its
Internet technology, are largely unrelated to whether a com-
pany happens to have a physical presence in a State’.55

4.4 Concurrences

While Justice Thomas concurred with the majority in
Wayfair, he added his usual caveat that the Court’s entire
dormant Commerce Clause jurisprudence is ill-conceived.
Similarly, although Justice Gorsuch also concurred, obser-
ving that ‘judges have no authority to construct a discri-
minatory “tax shelter”’ like the one created by Bellas Hess
and Quill, he expressed his own scepticism about dormant
Commerce Clause jurisprudence.56

4.5 Dissent

Chief Justice Roberts wrote the dissent, which Justices
Breyer, Sotomayor, and Kagan joined. They agreed that
Bellas Hess was wrongly decided,57 but they nevertheless
would have upheld it on stare decisis grounds. They would
have continued to leave it to Congress to correct the Court’s
fifty-year-old error. Chief Justice Roberts wrote that e-com-
merce companies had come to rely on the advantages granted
to them by the Court in Bellas Hess, and that ‘[a]n erroneous
decision from this Court [in Bellas Hess and Quill] may well
have been an unintended factor contributing to the growth
of e-commerce’.58 A decision with the ‘potential to disrupt
the development of such a critical segment of the economy
should be undertaken by Congress’.59 In contrast with
Justice Roberts and the dissenters, the majority thought
that it should ‘change the default’ by correcting the Court’s
earlier error that constrained states in exercising their sover-
eign powers, and Congress could intervene to reimpose the
advantage, if necessary or desirable. While acknowledging

that ‘[n]othing in today’s decision precludes Congress from
continuing to seek a legislative solution’, the dissenters
nevertheless noted that Congress had been considering chan-
ging the Quill rule, and that ‘by suddenly changing the
ground rules, the Court may have waylaid Congress’s con-
sideration of the issue’.60 Unlike the majority’s rule, which
simply eliminated Quill while putting nothing in its place,
congressional action could have, in the dissenters’ view,
taken a nuanced view and considered all relevant interests.61

The dissent also argued that there was no urgency to over-
ruling Quill, since ‘[s]tates and local governments are already
able to collect approximately 80 percent of the tax revenue
that would be available if there were no physical-presence
rule’, and ‘[s]ome companies … voluntarily collect and
remit sales tax in every State that assesses one – even those
in which they have no physical presence’.62 One wonders how
big the revenue losses due to an erroneous judicial interpreta-
tion would have to be to compel the dissenters to overturn a
decision they believed to be in error. But the dissenters’main
point seemed to be that major retailers like Amazon already
collect sales taxes in every state – either voluntarily or because
business exigencies force them to have a physical presence – so
that the sales-tax collection problem was really about smaller
companies and craftspeople selling their creations online, and
therefore the burden of the Wayfair ruling would ‘fall dis-
proportionately on small businesses’.63

The dissenters also expressed concern about killing the
goose that laid the golden egg; Chief Justice Roberts
observed that ‘the marketplace itself could be affected by
abandoning the physical-presence rule’.64 The implication
is clear – Quill’s discriminatory and judicially created tax
subsidy could be vital to e-commerce. Chief Justice
Roberts went on to raise serious issues about compliance
difficulties that arise in states that do not participate in
the SSUTA.65 Those familiar with the years-long Marks
and Spencer is-it-a-cake or is-it-a-biscuit VAT dispute66

will share Chief Justice Roberts’ exasperation with the
notion that Illinois categorizes Twix as food, but
Snickers as candy. Please do not tell my children that
Twix are considered food in Illinois!

Notes
54 Wayfair v. South Dakota, supra n. 1, at 10.
55 Ibid., at 12.
56 Ibid., at 1 (Gorsuch, J., concurring) (quoting the majority opinion).
57 Ibid., at 1 (Roberts, C.J., dissenting).
58 Ibid., at 7 (Roberts, C.J., dissenting).
59 Ibid., at 7 (Roberts, C.J., dissenting).
60 Ibid., at 4 (Roberts, C.J., dissenting).
61 Ibid., at 7 (Roberts, C.J., dissenting).
62 Ibid., at 5 (Roberts, C.J., dissenting).
63 Ibid., at 6 (Roberts, C.J., dissenting).
64 Ibid., at 5 (Roberts, C.J., dissenting).
65 Justice Sotomayor raised at oral argument that each side had given vastly different estimates of the costs of compliance, ranging from USD 12 per month to USD 250,000 to

implement a compliance program. See Transcript of Oral Argument, supra n. 41, at 7, 36–38.
66 H. Wallop, M&S Wins 13-Year Dispute with Tax Man over Tea Cakes, The Telegraph (5 Feb. 2009).
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5 OBSERVATIONS

5.1 What Now for the US States?

Whereas lack of physical presence is no longer a complete
bar on collecting sales tax, it is not clear precisely when
states can impose sales-tax-collection obligations on remote
sellers. How much activity in the state is enough to justify
imposing the burden? The Court approved the South
Dakota regime because it:

affords small merchants a reasonable degree of protection.
The law at issue requires a merchant to collect the tax only
if it does a considerable amount of business in the State;
the law is not retroactive; and South Dakota is a party to
the Streamlined Sales and Use Tax Agreement.67

Other regimes, including regimes adopted in response to the
death of Quill, will have to be analysed on their own terms.

The Court noted that businesses have several options avail-
able to protect them against overly aggressive states. They
could turn to Congress for legislation. The Court also noted
that although protection from retroactive collection obliga-
tions may available under Complete Auto’s apportionment
requirement (which prevents certain forms of double taxation)
or other legal provisions, the Court did not need to consider
those retroactivity arguments in Wayfair because South
Dakota’s law was not retroactive.68

One thing is clear: States still need nexus to satisfy the
first prong of Complete Auto. A state has nexus ‘when the
taxpayer [or collector] “avails itself of the substantial
privilege of carrying on business” in that jurisdiction’.69

Wayfair confirms that ‘economic and virtual contacts’ can
be sufficient to establish nexus, even without physical
presence.70 This brings dormant Commerce Clause nexus
more in line with due process nexus. Moreover, the Court

concluded that the thresholds that South Dakota used to
impose the collection obligation – 200 sales or USD
100,000 in sales in a year – were sufficient to ensure
that ‘the seller availed itself of the substantial privilege
of carrying on business in South Dakota’.71

Now that the Court has approved South Dakota’s
thresholds, other states may emulate them with confi-
dence. But what if states adopt different standards? By
what standard will future courts judge other thresholds?
This question was raised at oral argument72 but not
clearly answered by the case.

Additionally, to be constitutional, the state’s rule must
not discriminate against or unduly burden interstate
commerce.73 Wynne directs courts to evaluate discrimina-
tion claims under the internal consistency test.74

My co-authors and I argued in our amicus brief, as did
the United States in its own amicus brief, that claims
about the sufficiency of nexus and whether the state
imposes undue burdens on interstate commerce should
be subject to the balancing test established by the
Supreme Court in Pike v. Bruce Church.75 Under Pike
balancing, a court evaluating whether a state regulation
(or, we argue, a tax) violates the dormant Commerce
Clause compares the burden the regulation (tax) imposes
on interstate commerce to the state’s interest in impos-
ing the regulation (tax).

To illustrate, to evaluate the South Dakota statute at
issue in Wayfair, a court would compare the burden the
sales-tax-collection obligation places on interstate com-
merce against the state’s interest in collecting revenue
on sales by remote sellers.76

The Supreme Court implicitly performed this balan-
cing in Wayfair when it concluded that the sales thresh-
olds adopted by South Dakota ‘afford[] small merchants
a reasonable degree of protection’; South Dakota’s rule
was not retroactive, follows the SSUTA,77 provides a

Notes
67 Wayfair v. South Dakota, supra n. 1, at 21. South Dakota only imposed the obligation on remote sellers with 200 sales or USD 100,000 in sales annually in South Dakota.
68 In their briefings, thirty-eight states (plus South Dakota) indicated that they would not seek retroactive collections. See Transcript of Oral Argument, supra n. 41, at 16.

Another four states – Delaware, Montana, New Hampshire, and Oregon – have no sales or use tax. See Tax Foundation, How High Are Sales Taxes in Your State?, Fiscal Fact
no. 572 (Feb. 2018).

69 Wayfair v. South Dakota, supra n. 1, at 21 (quoting US: Supreme Court 15 June 2009, 557 US 1, Polar Tankers, Inc. v. City of Valdez.
70 Wayfair v. South Dakota, ibid., at 22.
71 ibid., at 23, also noting that the particular respondents were ‘large, national companies that undoubtedly maintain an extensive virtual presence’.
72 Transcript of Oral Argument, supra n. 41, at 4–5, where Justice Sotomayor asked South Dakota what the nexus standard was and ‘Are we going to decide it under Complete

Auto? Are we going to decide it under Pike balancing? How much is enough to justify placing this obligation on an out-of-town seller?’ In his answer, Marty J. Jackley,
counsel for South Dakota, mentioned both cases; Complete Auto to establish nexus and Pike to determine whether the resulting burden would be undue. See ibid., at 5–9.

73 Wayfair v. South Dakota, supra n. 1, at 21–22.
74 See Comptroller of the Treasury, supra n. 33. The internal consistency test asks if all fifty states adopted the challenged state’s apportionment formula, would interstate

commerce face more tax than domestic commerce? If the answer is yes, the state tax is unconstitutional. For more on internal consistency and the dormant Commerce Clause,
see M.S. Knoll & R. Mason, The Economic Foundation of the Dormant Commerce Clause, 103 Va. L. Rev. 309 (2017).

75 US: Supreme Court 2 Mar. 1970, 397 US 137, Pike v. Bruce Church, Inc.
76 Interestingly, at oral argument, Justice Gorsuch maintained that pre-existing burdens, like Colorado’s reporting requirement, should serve as the baseline for determining

the burden on interstate commerce, and that the Court should only concern itself with what he described as the ‘delta’ between those reporting-type obligations and South
Dakota’s proposed collection obligation. Transcript of Oral Argument, supra n. 41, at 38. Indeed, to Justice Gorsuch, it was unclear whether Colorado-type reporting would be
more or less burdensome than the collection obligation that South Dakota imposed.

77 Wayfair v. South Dakota, supra n. 1, at 23, noting that South Dakota agrees with other SSUTA states to ‘uniform definitions of products and services, simplified tax rate
structures, and other uniform rules’.
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single, state-level tax administration,78 and compliance
software.79 But the Court did not commit to Pike balan-
cing for the future, though it favourably mentioned the
suggestion by the United States that Pike balancing
should govern future cases. Saying so expressly would
have brought tax cases more in line with non-tax dor-
mant Commerce Clause cases. It also could have pro-
vided insight as to the probative value of, for example,
adherence to the SSUTA and nonretroactivity.

5.2 Will Congress React?

The dissenters in Wayfair thought that the taxation of
digital sales was an important tax policy question with
potentially significant economic impacts, and they thought
that Congress, rather than the Court, was best positioned to
make such policy. Nothing in the majority’s decision, how-
ever, prevents Congress from acting. Congress has wide
constitutional authority to regulate interstate commerce,
and, inspired by the decision in Wayfair, it could do so
now. Congress could, for example, standardize the nexus
requirement for sales tax collection. Congress could even
legislatively overrule Wayfair by passing a law forbidding
the states from obliging remote sellers to collect sales tax
when they lack physical presence.

5.3 Echoes of the Digital Tax Debate

Wayfair has been celebrated in Europe for what it seems to
say about the digital taxation debate, namely, that physical
presence ought not to be a prerequisite to taxation. Fans of
digital tax proposals, including India’s equalization tax
might be gratified to know that at oral argument, in
responding to the claim that requiring remote sellers to
collect sales tax would discriminate against interstate com-
merce, Justice Ginsburg stated that the new South Dakota
rule that dispensed with the physical-presence requirement
was ‘equalizing rather than discriminating’.80 And the moti-
vation for finally overturning Quill was surely the growing
impact of digital commerce.

Moreover, writing in support of South Dakota and in
support of overruling the physical-presence requirement,
the US Solicitor General’s office noted that ‘the Quill Court

clearly did not and could not anticipate the manner in
which Internet commerce has developed, and the conse-
quent potential for Internet retailers to maintain a perva-
sive presence within a State despite their lack of employees
or tangible property there’.81 Sound familiar?

But Wayfair was not about whether South Dakota
had the power to impose corporate income tax on remote
sellers. Nor was it about whether South Dakota had the
power to tax consumers on their purchases from remote
sellers. It long has been settled law that South Dakota
could do both.82 The question, rather, was whether
South Dakota could force remote sellers with no physi-
cal presence to collect sales tax due from consumers
resident in South Dakota. Before Wayfair, the answer
was ‘no’. After Wayfair, the answer is ‘yes, at least
sometimes’.

Proponents of digital taxation point to Wayfair to
bolster their arguments about jettisoning the physical-
presence PE requirement. But, if anything, proponents of
digital taxation have even more support from the US
jurisprudence than they realize: the only question in
Wayfair was whether sales taxes would remain an excep-
tion to the general rule that physical presence was not
needed to establish tax nexus.

On the other hand, commentators face an unappre-
ciated obstacle when they point to Wayfair to support
digital taxation, at least when they promote the European
Commission’s proposed temporary DST.83 Because it is a
turnover tax and unlikely to be credited against net
income taxes outside the EU, the DST will effectively
result in unrelieved duplicative taxation. Wayfair, in con-
trast, did not raise duplicative tax issues.84 Not only
would consumption tax not be assessed twice, but the
states don’t have the crediting issues that a digital PE
(or DST) would raise. States do not have tax treaties with
each other, so there would be no need to renegotiate for a
digital PE provision (and no reason to deem the DST an
indirect tax to try to avoid the impression of a treaty
override).

States divide revenue via formulary apportionment.
The US states are not required to use a uniform for-
mula, so states may freely step up or step down the
portion of their revenue tax that they receive from the
demand side of market transactions by altering their

Notes
78 In European terms, one-stop shopping, except at the state level rather than the union level, so that the US state serves as a one-stop shop for all its localities, and a remote

seller might have to deal with 51 one-stop shops – one for each state and one for the District of Columbia.
79 Wayfair v. South Dakota, supra n. 1, at 21. See ibid., at 23, noting that South Dakota immunizes collectors that use the software the state provides.
80 Transcript of Oral Argument, supra n. 41, at 33.
81 Brief for the United States, supra n. 8, at 31.
82 Wayfair v. South Dakota, supra n. 1, at 10.
83 European Commission, Council Directive on the Common System of a Digital Services Tax on Revenues Resulting from the Provision of Certain Digital Services, COM(2018) 148 final (21

Mar. 2018).
84 Even if the South Dakota rule had retroactive effect (which it does not), constitutional law likely would prohibit assessing both sales and use taxes on the same transaction.

See Supreme Court of the United States, Brief of Amici Curiae Law Professors and Economists in Support of Petitioner, Wayfair v. South Dakota (2018) (No. 17-494), at 7, n. 5. The
Internet Tax Freedom Act, discussed later, would also bar such double taxation.
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formulas.85 The beauty of the US formulary approach,
under which a state does not have to harmonize its
formula with that of other states, is that a state can
ratchet up or down how much it taxes each factor
according to policy preferences. Many states apportion
income only by sales, or they double-weight their sales
factor, which has the effect of taxing the demand side
more than would, for example, the three-factor formula
proposed in the CCCTB. The problem with the US
formulary approach, of course, is that it leads to gaps
and overlaps in taxation.

5.4 No Ring-Fencing

In response to the release earlier this year of the OECD’s
interim report on taxing the digital economy,86 US Treasury
Secretary Mnuchin made clear that the United States ‘firmly
opposes proposals by any country to single out digital com-
panies’, although he stated that he ‘fully supports interna-
tional cooperation to address broader tax challenges arising
from the modern economy and to put the international tax
system on a more sustainable footing’.87

Even though arguments against ring-fencing the digital
economy are strong,88 Mnuchin’s statement nevertheless may
seem disingenuous. It may sound more like an attempt to
protect US digital giants than a sincere plea for neutrality. It is
worth noting, however, that the United States has had a policy
against ring-fencing the digital economy since at least the late
1990s, when Congress passed a federal law prohibiting the US
states from imposing taxes on digital commerce that did not
also fall on non-digital commerce. While better known for
banning state taxation of internet access, the bipartisan
Internet Tax Freedom Act also banned ‘multiple or discrimi-
natory taxes on electronic commerce’.89

If it applied in Europe, the Internet Tax FreedomActwould
ban the proposed DST and other proposed or implemented

turnover taxes that target digital commerce, as well as many
new withholding taxes that apply only to internet
transactions.90 So, while the United States is no stranger to
discriminatory taxation, it is still worth noting that theUnited
States doesn’t just ask its trading partners not to ring-fence the
digital economy – it also forbids the US states from doing so.

5.5 Beware Temporary Solutions

Wayfair also contains a lesson about supposedly temporary
solutions. The Supreme Court decided Bellas Hess over fifty
years ago and Quill twenty-five years ago, but those cases
were not overturned until long after they were widely
recognized as mistakes that created significant market dis-
tortions. Indeed, even the four dissenters in Wayfair agreed
that Bellas Hess and Quill were wrongly decided, but they
still would have upheld it on stare decisis grounds.

The lesson is that we should be sure that we like our
temporary solution to the digital tax problem, because
temporary solutions have a way of sticking around long
after everyone recognizes that they no longer work. The
Bellas Hess Court thought it was deciding a case about
mail-order-catalogue sales, and it could not have predicted
that its decision would turn out to have such profound
implications for e-commerce. The European Commission
carefully formulated its DST proposal to tax certain digi-
tal giants operating today. But the DST may prove
unworkable for business models we cannot even imagine
yet.91 And, as Congress learned after Quill (and the OECD
members are experiencing with the PE threshold), power-
ful business interests have a way of keeping in place out-
moded, but precise, tax thresholds long after they have
stopped making sense as a practical matter. The details of
the DST may mean that it hits the (mostly US) companies
the EU has within its sights,92 but it also may take some
of the oomph out of the drive for more meaningful and

Notes
85 This assumes that the taxing state has due process and dormant Commerce Clause nexus and that the formula it chooses would pass muster under Complete Auto, including

that it would pass the internal consistency test. See discussion supra n. 75.
86 OECD, Tax Challenges Arising from Digitalization, Interim Report (OECD Publishing, 2018).
87 US Department of the Treasury, Secretary Statements & Remarks, Secretary Mnuchin Statement on OECD’s Digital Economy Taxation Report (16 Mar. 2018).
88 Among them are that it will create sectoral distortions, violate tax treaties, be redundant of VAT, and so on. See W. Schön, Ten Questions about Why and How to Tax the

Digitalized Economy, Bull. Int’l Tax’n. 278 (2018).
89 Pub. L. 105–277, as amended. The Act defines a discriminatory tax as one that, compared to transactions not involving e-commerce but otherwise involving similar property, goods,

services, or information, is (i) not generally imposed; (ii) is imposed at a different rate; (iii) imposes an obligation to collect or pay the tax on a different person or entity; (iv) establishes a
classification of Internet access service providers or online service providers for purposes of establishing a higher tax rate to be imposed on such providers than the tax rate generally
applied to providers of similar information services delivered through other means. Internet Tax Freedom Act s. 1104(2).
The Act defines ‘electronic commerce’ as ‘any transaction conducted over the Internet or through Internet access, comprising the sale, lease, license, offer, or delivery of property, goods,
services, or information, whether or not for consideration, and includes the provision of Internet access’. See ibid., s. 1104(2).
The Act defines ‘multiple tax’ as ‘any tax that is imposed by one State or political subdivision thereof on the same or essentially the same electronic commerce that is also subject to
another tax imposed by another State or political subdivision thereof (whether or not at the same rate or on the same basis), without a credit (e.g. a resale exemption certificate) for taxes
paid in other jurisdictions’. Ibid.

90 See OECD, supra n. 86, at 140–183, describing such proposed and implemented taxes.
91 The amicus brief of the SSTGB observed the irony that Wayfair sought to overturn a case called quill, a ‘device belonging to another century and entirely unsuited to today’s

business world’. Brief for Amicus Curiae Streamlined Sales Tax Governing Board, supra n. 29, at 4.
92 See European Commission, Commission Staff Working Document, Impact Assessment Accompanying the document Proposal for a Directive of the European Parliament and of the

Council amending Directive (EU) 2017/1132 as regards the use of digital tools and processes in company law and Proposal for a Directive of the European Parliament and of the Council
amending Directive (EU) 2017/1132 as regards cross-border conversions, mergers and divisions, SWD(2018) 141 final (25 Apr. 2018), at 113, noting that ‘large digital
multinationals are particularly concentrated in the United States’ and distinguishing digital multinationals from ‘tech companies and other multinationals’.
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general reform (like modifications to the PE definition)
that would be robust against changes in how companies
operate. Take it from this American: You don’t want the
DST to be the next Quill, an anachronistic bar on taxation
of new forms of business. Unless, of course, that effect is a

feature, not a bug. Estimated to hit only about 150
companies and raise revenue of only EUR 5–6 billion,
the DST may be fit to serve as political window dressing,
rather than constituting a meaningful move towards mar-
ket taxation.93

Notes
93 The DST would apply to gross revenue resulting from the supply of digital services that involve ‘user value creation’, including advertising, sale of user data, and use of

digital platforms. But it would only apply to companies with annual global revenue exceeding EUR 750 million and digital-activities income from the EU exceeding EUR
50 million. For revenue estimates for the EU 28, see Impact Assessment, ibid., at 71. See also ibid., at 69, noting that if the proposal were to implement an EU activity
threshold higher than EUR 50 million, it could be subject to a de facto discrimination claim. I could not find where in the Impact Assessment the Commission calculated
the impact on US multinational enterprises, but EU Tax Commissioner Pierre Moscovici claimed that 50% of the companies hit by the tax would be US, whereas another
third would be European. See J. Martin, EU Tax on Tech Firm Revenue does not Target US Companies, Moscovici Asserts, MNE Tax (20 Apr. 2018).
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