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*

“WE LIVE'S IN A FREE HOUSE SUCH AS IT IS™:
CLASS AND THE CREATION OF MODERN CIVIL RIGHTS

RisA L. GOLUBOFF'

INTRODUCTION

The shift during the 1940s from American public concern with
class to concern with race has become a commonplace in American
historiography. Alan Brinkley has written that World War II

was a significant moment in the shift of American liberalism from a pre-
occupation with “reform” (with a set of essentially class-based issues cen-
tered around confronting the problem of monopoly and economic dis-
order) and toward a preoccupation with “rights” (a commitment to the
liberties and entitlements of individuals and thus to the liberation of op-
pressed people and groups).l

Gary Gerstle has come to a similar conclusion, observing a “seis-
mic” shift in which liberals “committed [themselves] to civil rights . . .
[and] concerns with class division and the ill effects of capitalist civili-
zation . . . lost their primacy” on “the liberal agenda.” Brinkley and
Gerstle seem to assume at least a historical and perhaps even a natural
correlation between government regulation and class on the one
hand, and between individual rights claims and race on the other.
Even as they acknowledge that class issues “did not disappear from the

" Letter from Robert Hammond, Recording Secretary, Wando, S.C., to NAACP
(Apr. 26, 1947) (on file with NAACP Papers, Library of Congress, Wash., D.C. (NAACP
Papers), Part 13, Series C, Reel 2).

' Research Associate Professor, University of Virginia School of Law; B.A., Harvard
University; M.A,, Princeton University; ].D., Yale Law School. The author would like to
thank Ariela Dubler, Myriam Gilles, Dirk Hartog, Dan Rodgers, and Rich Schragger.
All sources from the NAACP Papers are on file with the author.

' ALAN BRINKLEY, THE END OF REFORM: NEW DEAL LIBERALISM IN RECESSION AND
WAR 170 (First Vintage Books ed. 1996) (1995).

: Gary Gerstle, Protean Character of American Liberalism, 99 AM. HIST. REV. 1043,
1070 (1994) [hereinafter Gerstle, Protean Character]; see also GARY GERSTLE, AMERICAN
CRUCIBLE: RACE AND NATION IN THE TWENTIETH CENTURY 240 (2001) [hereinafter
GERSTLE, RACE AND NATION] (observing that, during the Cold War, “the civic and ra-
cial traditions on which the nation’s vigor had long depended were undergoing com-
plex change”).

1977)
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liberal agenda,” they nonetheless describe them as separate from,
and contrasted with, the modern thing called “civil rights” that was
created in the 1940s.’

But there is neither a natural correlation between race and rights
nor a historical one. While I agree with Brinkley and Gerstle that ra-
cial concerns became more prominent in the 1940s than they had
been before, I do not agree that the concept of “civil rights” encom-
passed race to the exclusion of class. In fact, as I have argued else-
where, there was no settled category called civil rights in the 1940s;
rather, there were many lay people, lawyers, and institutions searching
for “rights” to formulate and constitutionalize.” The federal govern-
ment, for example, was struggling to find a place in rights creation
and enforcement.” And the NAACP’s new Legal Defense and Educa-
tion Fund (Inc. Fund)’ was only beginning to contemplate the attack
on Plessy v. Ferguson’ that would eventually lead to Brown v. Board of
Education.” Frameworks, strategies, and outcomes remained uncer-
tain.

The individual rights assertions one finds trapped in the NAACP’s
voluminous archives—particularly in the laborrelated claims of
southern agricultural workers—show how varied conceptions of civil
rights were during the 1940s. More specifically, they show voices ac-
tively pushing the Inc. Fund toward economics and class issues. Dur-

} Gerstle, Protean Character, supra note 2, at 1070.

! See also Peter J. Kellogg, Civil Rights Consciousness in the 1940s, 42 HISTORIAN 18,
36 (1979) (arguing that, after World War II, public and political attention became at-
tuned to three main considerations, namely (1) moral qualms involving democratic
principles violated by racism, (2) a fear of violence, and (3) political competition for a
growing African American vote, all of which “seemed to come together in 1948 to
make civil rights appear to be the main issue of American domestic politics”).

® Risa L. Goluboff, The Thirteenth Amendment and the Lost Origins of Civil Rights, 50
DUKE L]. 1609, 1611-12, 1629-34 (2001).

® Seeid. at 1618 (discussing the Department of Justice Civil Rights Section’s origi-
nal focus on labor issues and subsequent shift to “attack[ing] racial inequalities and
harms”).

" In 1939, the NAACP separated out its legal activities into the NAACP Legal De-
tense and Education Fund, commonly called the Inc. Fund, although the relationship
between the Inc. Fund and the NAACP remained considerably intertwined until 1956.
See MARK V. TUSHNET, MAKING CIVIL RIGHTS Law 27, 310 (1994) (explaining the tax
reasons for the initial creation of the separate Inc. Fund in name in 1939, and its sepa-
ration in practice in 1956). I use either “Inc. Fund” or “legal department” when refer-
ring exclusively to legal actions and decisions, and “NAACP” when referring to the or-
ganization as a whole.

® 163 U.S. 537 (1896).

* 847U.S. 483 (1954).
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ing this decade of confusion and experimentation, then, the assertion
of African American rights did not always take the now familiar form
of equal-protection-based antidiscrimination claims divorced from
class. What did take that form were the rights claims that the most vo-
cal and successful black lawyers—those in the Inc. Fund—chose to
validate, pursue, and make doctrinally foundational. The NAACP
lawyers marginalized, cabined, and outright repudiated class issues
through the complaints they pursued and those they ignored. By the
1950s, when the antisegregation strategy that eventually led to Brown
coalesced, they had succeeded in writing class out of their story.

They succeeded in writing it out of our story as well. The correla-
tion between the Inc. Fund’s economically neutralized agenda and a
historiography that sees rights in the 1940s as noneconomic is no co-
incidence. Historians are wrong about the essential nature of individ-
ual rights because they have ignored the class-bound aspects of many
rights claims of the period. They have ignored these claims because
they have largely taken their history and their understanding about
civil rights from the NAACP’s understanding and agenda. Equating
the kinds of rights the Inc. Fund sought to protect with the complete
set of rights African Americans sought to assert has thus led historians
astray.” Whether individual rights in the 1940s can accurately be said
to include class as well as race concerns depends in large part on
whose rights one examines.

The project of this Article is to recapture the nascent rights claims
of southern agricultural workers largely overlooked by both the Inc.
Fund and the historiography. Recapturing these claims offers two les-
sons. First, their very existence at the intersection of race and class
undermines the historiography’s description of a temporal shift from
one to the other. Similarly, these claims disrupt the historiography’s
correlatives of economic regulation and race-based individual rights.
The complaints of African American southern agricultural workers
fracture the simple dichotomies—both temporal and conceptual—

1" /
that we have come to accept. The second lesson stems not from the

1 Recently, historians like Tomiko Brown-Nagin have begun to explore the com-
plicated relationships between the national office of the NAACP, the NAACP
branches, and particular African American communities involved in civil rights strug-
gles. Tomiko Brown-Nagin, Race as Identity Caricature: A Local Legal History Lesson in the
Salience of Intraracial Conflict, 151 U. PA. L. REV. 1913 (2003); see also Derrick A. Bell, Jr.,
Serving Two Masters: Integration Ideals and Client Interests in School Desegregation Litigation,
85 YALE LJ. 470, 515-16 (1976) (“[TThe suggestions in this article . . . are controversial
only to the extent they suggest that some civil rights lawyers . . . are making decisions,
setting priorities, and undertaking responsibilities that should be determined by their
clients and shaped by their community.”).
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t we have come to accept.’ The second lesson stems not from the ex-
istence of these claims but from their disappearance. While the cases
the Inc. Fund chose to pursue, as well as the many doctrinal, political,
and institutional reasons for its decisions, extend beyond the scope of
this Article, the simple fact that choices were made forms the core of
my present argument.” Until now, it has been impossible to see these
critical choices because historians have ignored the potential cases the
Inc. Fund left behind. Examining those cases illustrates the openness
that characterized the creation of civil rights in the 1940s.

I. COMPLAINTS FROM THE RACIALIZED POLITICAL ECONOMY
OF THE AGRICULTURAL SOUTH

Throughout the 1940s, letters from African American southern
agricultural workers streamed steadily into the NAACP’s national of-
fice. Some came directly from the workers themselves, others from
branches that had gotten involved in individual cases, and still others
from outside organizations and individuals on behalf of the workers.
While it is difficult to construct a wholesale civil rights doctrine out of
the issues raised in these complaints (and that is not my project), it is
easy to see that the issues the agricultural workers raised, and the kind
of legal doctrines those issues might have inspired, looked very differ-
ent from the issues the Inc. Fund pursued and the doctrine it created.
In particular, the stories that follow show the abundance of individual
assertions of rights far beyond the Inc. Fund’s univalent definition of
“injustice because of race or color.””

The complaints I discuss below all arose within the particular ra-
cialized political economy of the agricultural South. With the possible
exception of a few successful African Americans who managed to ac-
quire their own land, the position of black agricultural workers was

"I do not suggest that African American southern agricultural workers are the
only group whose complaints combined economic and racial issues, but the combina-
tion is especially visible in their complaints.

o explore the reasons for the Inc. Fund’s exclusion of agricultural cases from its
litigation agenda in the 1940s in my dissertation, The Work of Civil Rights in the 1940s:
The Department of Justice, the NAACP, and African American Agricultural Labor
(forthcoming 2003) (unpublished Ph.D. Dissertation, Princeton University) (on file
with author). While this Article suggests the doctrinal reasons for the Inc. Fund’s deci-
sions—based in the pursuit of univalent race claims rather than multivalent race and
class claims—the dissertation argues that the NAACP’s changing political and institu-
tional commitments during the 1940s converged with the development of that doc-
trinal goal.

" Procedure for Legal Defense and Voting Cases (June 1939) (on file with
NAACP Papers, Part 15, Series A, Reel 1).
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generally one of extreme dependency, considerable isolation, and ac-
tual or virtual immobility. Wage workers, tied to no particular parcel
of land, were simultaneously more mobile and more vulnerable to
white control than other farmworkers. They also usually exercised the
least economic power and endured the poorest living conditions. As
tenant farmers, and especially as sharecroppers,”’ many African
Americans lived on the land of a (usually white) landowner, whom
they paid either with money presumably made from the crop (as was
the case for cash tenants), or with a share of the crop (as for other
types of tenants and sharecroppers). Because both types of renters
(but especially sharecroppers) rarely had the cash necessary to buy the
seeds, fertilizer, storage space, or tools they would need for the com-
ing season, they often had to rely on their landlords (or other local
white landowners and merchants) to “furnish”” such things, usually at
an exorbitant rate to be repaid when the crop was harvested. Share-
croppers did so more often (and for more items) than tenants, and,
more in debt to their landlords, they found themselves subject to
greater supervision by them."” Black farmworkers of both the renting
and the wage-earning type thus largely lived within a closed economic
universe where what money they had was spent in plantation commis-
saries or in stores that took advantage of their lack of mobility and
choice.”

" “Cropper farming is a Negro institution,” wrote Arthur Raper in 1936. ARTHUR
FRANKLIN RAPER, PREFACE TO PEASANTRY: A TALE OF TWO BLACK BELT COUNTIES 148-
49 (1936).

*® “Furnish” was the term used for the credit system by which the tenant or share-
cropper borrowed food, clothing, and supplies against the following year’s crops. See,
e.g., DAVID EUGENE CONRAD, THE FORGOTTEN FARMERS: THE STORY OF SHARE-
CROPPERS IN THE NEW DEAL 11 (1965) (“From the time the season began until the
crop was made, the tenant was likely to be completely dependent on the commissary
for ‘furnish,” or food and clothing.”); DONALD H. GRUBBS, CRY FROM THE COTTON:
THE SOUTHERN TENANT FARMERS' UNION AND THE NEW DEAL 9 (1971) (“The share-
cropper’s previous harvest earnings were supposed to last him until March, when he
could begin receiving supplies on credit, ‘furnish.” The ‘furnish’ system gave the
worker another master . . ..”).

0 Frank J. Welch describes these terms, and the system as a whole, in some detail
in THE PLANTATION LAND TENURE SYSTEM IN MISSISSIPPI (1943).

" Historians have written extensively on the contours of this racialized political
economy. They have long debated the extent of African American mobility following
the Civil War and into the twentieth century. For the argument that the combination
of law and custom succeeded in curtailing almost all African American movement, see
PETE DANIEL, THE SHADOW OF SLAVERY: PEONAGE IN THE SOUTH, 1901-1969 ix (1972);
GERALD DAVID JAYNES, BRANCHES WITHOUT ROOTS: GENESIS OF THE BLACK WORKING
CLASS IN THE AMERICAN SOUTH, 1862-1882, at 254 (1986); JAY R. MANDLE, NOT SLAVE,
NOT FREE: THE AFRICAN AMERICAN ECONOMIC EXPERIENCE SINCE THE CIVIL WAR 33
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State and local laws still on the books in the 1940s reinforced
these conditions of limited African American mobility. The roots of
many such laws went all the way back to the post-Civil War Black
Codes, though their overtly racial character had long been eliminated
by 1940." Hitchhiking laws, for example, curtailed mobility by elimi-
nating a critical, free mode of transportation.w Emigrant agent licens-
ing laws limited information flows by requiring labor recruiters to pay
often exorbitant amounts for the opportunity to recruit labor in
southern states.” Some states, like Virginia, required agents soliciting
on behalf of employers outside the state to pay $5000 per year for
each county or city in which they operated.” Alabama went even fur-
ther, requiring the same amount not only for counties in which an
agent operated, but those through which he transported workers.”
Similarly, “anti-enticement” laws, which southern states also kept on

(1992); DANIEL A. NOVAK, THE WHEEL OF SERVITUDE: BLACK FORCED LABOR AFTER
SLAVERY 2 (1978); Pete Daniel, The Metamorphosis of Slavery, 1865-1900, 66 J. AM. HIST.
88, 89-90 (1979); Jonathan M. Wiener, Class Structure and Economic Development in the
American South, 1865-1955, 84 AM. HIST. REV. 970, 970 (1979). For the perspective of
those who find that, despite the law, African Americans moved freely throughout the
South, see ROBERT HIGGS, COMPETITION AND COERCION: BLACKS IN THE AMERICAN
ECONOMY, 1865-1914, at 26-27 (1977); Stephen J. DeCanio, Accumulation and Discrimi-
nation in the Postbellum South, in MARKET INSTITUTIONS AND ECONOMIC PROGRESS IN
THE NEW SOUTH, 1865-1900, at 103, 105, 130-31 (Gary M. Walton & James F. Shepherd
eds., 1981); Joseph D. Reid, Jr., White Land, Black Labor and Agricultural Stagnation: The
Causes and Effects of Sharecropping in the Postbellum South, in MARKET INSTITUTIONS AND
ECONOMIC PROGRESS IN THE NEW SOUTH, 1865-1900, supra, at 45. For integrative
views, see ROGER L. RANSOM & RICHARD SUTCH, ONE KIND OF FREEDOM: THE
ECONOMIC CONSEQUENCES OF EMANCIPATION 61-64, 19397 (1977); William Cohen,
Negro Involuntary Servitude in the South, 1865-1940: A Preliminary Analysis, 42 J. S. HIST.
31, 31 (1976). My point is less about the extent of mobility than about the ways in
which white southerners attempted to restrict it and the fact that African Americans
challenged these attempts by seeking help from the NAACP.

¥ NOVAK, supranote 17, at 1-8.

" E.g., N.C. GEN. STAT. § 2621(99¢) (1935); ARK. STAT. ANN. § 75-630 (1947).

® See NOVAK, supra note 17, at 39 (describing enticement laws); Jennifer Roback,
Southern Labor Law in the fim Crow Era: Exploitative or Competitive?, 51 U. CHI. L. REV.
1161, 1169 (1984) (noting licensing fees of up to $5000 for each county in which re-
cruiting took place).

*' VA. CODE ANN. app. § 183 (Tax Code) (Michie 1942).

* ALA. CODE tit. 51, § 513 (1940); see also FLA. STAT. § 205.39 (1941) ($2000 for
the state); N.C. GEN. STAT. § 7880(85) (1935) ($500 per county); S.C. CODE ANN. §
1378 (1942) ($2000 per county). See generally DAVID E. BERNSTEIN, ONLY ONE PLACE
OF REDRESS: AFRICAN AMERICANS, LABOR REGULATIONS, AND THE COURTS FROM
RECONSTRUCTION TO THE NEW DEAL 12 (2001); Roback, supra note 20, at 1169 (“The
primary economic effect of the emigrant agent laws was to increase the cost to black
laborers of obtaining information about job opportunities outside their local market
area.”).
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the books into the 1940s, made it a crime for an employer to entice a
laborer away from his or her current employment.”

Political repression accompanied economic exploitation. Most
black southerners, especially rural southerners, did not vote in the
1940s South, let alone hold public office. And, despite favorable long-
standing constitutional precedent,” they did not sit on juries. They
did not serve as judges or police officers, and the latter often perpe-
trated violence against African Americans rather than protected them
from it. Political participation was so inaccessible to African Ameri-
cans that many did not even read about elections, voting, or democ-
racy in textbooks created specifically for black schoolchildren that
were legislatively mandated to exclude such topics.” Moreover, the
boards and committees that implemented and administered the vari-
ous New Deal programs in agriculture, as well as wartime draft, wage,
and price boards, were dominated by whites with economic power
over black farmworkers.” At every level and branch of governance,
black agricultural workers were unrepresented. The virtual inaccessi-
bility of governmental redress, whether by politics or law, regarding
property theft or personal violence, multiplied the pervasiveness of
economic dependence.”

23

ALA. CODE tit. 26, § 332 (1940); ARK. STAT. ANN. § 81-210 (1947); FLA. STAT. §
448.02 (1941); GA. CODE ANN. §§ 66-9904 to -9905 (1937); N.C. GEN. STAT. §§ 4469,
4470 (1935); S.C. CODE ANN. § 7030-10 (1942); TENN. CODE ANN. § 85569 (Michie
1938). See generally BERNSTEIN, supra note 22, at 10.

* See Strauder v. West Virginia, 100 U.S. 303, 310 (1879) (finding a West Virginia
statute banning African Americans from juries violative of the Equal Protection Clause
of the Fourteenth Amendment).

% TEXTBOOKS IN MISSISSIPPI, OPPORTUNITY, XVIIL, at 99 (Apr. 1940).

™ See HARVARD SITKOFF, A NEW DEAL FOR BLACKS: THE EMERGENCE OF CIVIL
RIGHTS AS A NATIONAL ISSUE 53 (1978) (“Not a single Negro served on an [Agricul-
tural Adjustment Administration] county committee throughout the South.”); Pete
Daniel, Going Among Strangers: Southern Reactions to World War 11, 77 J. AM. HIST. 886,
891 (1990) (explaining that draft boards in Mississippi were “‘made up of planters
and that “[d]eferred workers. .. ‘do not feel free to leave the farm of the operator
who requested their deferment’ (quoting a 1943 Bureau of Agricultural Economics
study)).

" See CONRAD, supra note 15, at 205-06 (concluding that government agency favor-
itism toward landowners exacerbated the plight of sharecroppers in the South);
GRUBBS, supra note 15, at 212-13 (explaining how landlords could manipulate the law
to swindle tenants out of their money); HAROLD D. WOODMAN, NEW SOUTH, NEW LAw:
THE LEGAL FOUNDATIONS OF CREDIT AND LABOR RELATIONS IN THE POSTBELLUM
AGRICULTURAL SOUTH 111 (1995) (“[T]he evolution of the legal changes in the South
after the Civil War seems clearly to be the result of a resurgent landowning class being
able to impose its will on helpless freedmen and a merchant class able to impose its
will on small landowners and tenants.”).

19
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As a consequence, opportunities for planter control and intimida-
tion were ubiquitous and frequently exploited. But the workers did
not accept the consequences silently. They complained, to the
NAACP among others. I have divided the complaints I found in the
NAACP Papers into three categories generally involving rights to
property and mobility. The first set includes a variety of complaints
about white landowners who managed either to acquire the property
of African American farmers or to prevent African Americans from
acquiring property elsewhere, through force, intimidation, and dis-
crimination.” Often these incidents originated in landlord resent-
ment at and retaliation against those African Americans who had
managed to secure some amount of independence or wealth. The
second set, which is comprised of a single case with widespread origins
and effects, concerns wages for cotton picking.” Wage ceilings im-
posed during the war acted as a restraint on property—most specifi-
cally wages—and as a restraint on mobility indirectly. The third, and
most prominent and self-defining, set of southern agricultural com-
plaints the NAACP saw in the 1940s involved direct restraints on per-
sonal mobility, in the form of involuntary servitude and peonage.”
After discussing the complaints in each category and the NAACP’s re-
sponses to those complaints, I conclude with a brief discussion of the
fundamental difference between these multivalent race/class rights
assertions and the univalent agenda the Inc. Fund ultimately pur-
sued.”

® See infra Part I (describing how landlords bound African American renters to
the land on which they worked, thus limiting their opportunities for independence).

? See infra Part 11l (arguing that wage ceilings restrained the freedom of move-
ment of laborers, to the benefit of their employers and landlords).

? See infra Part IV (considering white employers’ desire to obtain costless labor
through the elimination of worker mobility). It is important to note that these three
categories do not, of course, exhaust the kinds of issues that arose in the agricultural
South. I have omitted two significant topics in particular—the question of mechaniza-
tion and the complicated approach the NAACP took to the importation of foreign
(especially Mexican) agricultural labor into the United States—as they involve not only
the issues African Americans faced in southern agriculture but also the movement of
Afncan Americans out of agricultural work altogether.

! See infra Part V (outlining the Inc. Fund’s exclusive definition of race discrimi-
nation and the major types of cases in which the Inc. Fund became involved).
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II. “I HAVE A CASE HER I HAVE BEEN ROBE OUT OF MY LIVIN AND
5,32

RIGHTS”:” INDEPENDENCE AND THE VULNERABILITY OF
BLACK SOUTHERN PROPERTY

. African American tenant farmers and sharecroppers could rarely
afford the start-up costs of planting a crop. They often borrowed the
necessities from their landlords, and usually continued borrowing
throughout the year. They were often so far into debt by harvest time
that their share of the crop could not even cover the prior season’s
debt, let alone provide enough capital to forgo debt for the following
season. The law—in the form of the crop lien laws most states contin-
ued to maintain into the 1940s—helped ensure that black agricul-
turalists would fail to see any profit from their crops. Crop lien laws
gave priority to landlords, and many gave second priority to others,
like merchants, who also lent supplies to tenants.”” These laws meant
that the loss from crops that failed to make a profit fell disproportion-
ately on tenants. Sharecroppers, meanwhile, often had no legal rights
to the crops at all.” By keeping prices for supplies high and farm-
workers isolated from other options, landlords yoked African Ameri-
can renters to the land—and to harvesting the landlords’ crops at
minimal cost to the landlords.” Independence, whether gained
through frugality, luck, wage work in winter, or government economic
programs, broke the yoke of debt and threatened the economic
dominance of the landlords.

When black farmworkers managed to gain some capital, they
sought what independence they could afford, which was usually lim-

% Letter from Charley Bright to Walter White (Jan. 20, 1945) (on file with NAACP
Papers, Part 13, Series C, Reel 2) [hereinafter Letter from Charley Bright].

® Eg., FLA. STAT. §§ 83.10, 85.22 (1941); GA. CODE ANN. §§ 61-201 to -203 and
annotations (1937); see also GA. CODE ANN. §§ 67-110 to -1105 (1937). South Carolina,
North Carolina, Texas, and Mississippi gave first priority to landlords and second to
tenants. S.C. CODE ANN. § 8773 (Law. Co-op. 1942); N.C. GEN. STAT. § 2355 (1935);
TEX. LANDLORD & TENANT CODE ANN. § 5222 (Vernon 1947); Miss. CODE ANN. § 336
(1942).

* Pete Daniel, The Legal Basis of Agrarian Capitalism: The South Since 1933, in RACE
AND CLASS IN THE AMERICAN SOUTH SINCE 1890, at 79-102 (Melvyn Stokes & Rich Hal-
pern eds., 1994).

% See JOHN DOLLARD, CASTE AND CLASS IN A SOUTHERN TOWN 108-33 (1937) (de-
scribing how the relationship between the tenant farmer and the planter bears on the
issue of economic gain by the white middle class); GUNNAR MYRDAL, AN AMERICAN
DILEMMA: THE NEGRO PROBLEM AND MODERN DEMOCRACY 235-50 (1944) (suggesting
that the southern plantation and tenure systems contributed to the obstacles African
Americans faced to becoming independent farm owners); NOVAK, supra note 17, at 44-
62 (stating that peonage plunged the freed slave into a new labor system that degraded
his value as a worker and made a mockery of his new economic freedom).
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ited to forgoing landlords’ loans and “furnishing” themselves. In re-
sponse and retaliation, landlords resorted to ever more direct means
of expropriating the fruits of the black farmers’ labor.” The landlords
would simply take what they had been unable to convince (or coerce)
the farmworkers to give up contractually—the profit from their crops.
The machinations were hardly opaque. One family, whose landlord
had ordered to vacate the farm so he could take their crops after they
had refused to borrow their share of fertilizer and seed from him,
concluded that the landowner “resented their foresight in managing
without his credit, and used this method to cheat them out of their
entire earnings.””’

The often successful efforts of these landlords led many black
farmers, or those acting on their behalf, to complain to the NAACP in
the hopes of retrieving their crops, their money, and their homes.
One branch member wrote to the legal office about a widow who
complained that her landlord confiscated her crops because her late
husband was allegedly indebted to him. The branch suggested that

[t]he case of Mrs. Bass is, we believe a deserving case and is typical of the
many cases in North Carolina and the south where the tenant, by devi-
ous means is robbed of his work under the pretense of the law. It is our
belief that with proper legal defexgge this case and others could be fought
and the tenants would get justice.

Mrs. Bass’s case indeed seems typical. Not only did a report of the
National Sharecroppers’ Fund reinforce the prevalence of such
claims,” but the NAACP Papers are filled with letters describing situa-
tions quite similar to the one facing Mrs. Bass. Major variations con-
cerned the lengths to which landlords would go in depriving their
tenants and retaliating against them. The lucky ones, like Reverend

* That small landowners and wage workers are largely absent from these property
complaints makes considerable sense. Small landowners, although vulnerable to many
forms of discrimination and exploitation, were not dependent on white landowners in
the same way tenant farmers and sharecroppers were by virtue of the planters’ land
ownership. Wage workers’ opportunities for economic independence were slim, and
they were a threat to plantation owners only through controlling their own labor and
mobility, rather than their own property. Thus, wage workers complained far more
often about peonage and involuntary servitude.

" Letter from Gudrun G. Rom to Walter White (Jan. 10, 1946) (on file with
NAACP Papers, Part 13, Series C, Reel 2) [hereinafter Letter from Gudrun G. Rom].

* Letter from Chas. G. Irving to Edward R. Dudley (Oct. 29, 1944) (on file with
NAACP Papers, Part 13, Series C, Reel 2).

* Beth Biderman, The Condition of Farm Workers in 1949: Report to the Board
of Directors of National Sharecroppers Fund, Inc. 4 (on file with NAACP Papers, Part
13, Series C, Reel 2).
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Valco Harris and Charley Bright, lost only their livelihoods. Harris
complained that while “cropping half,” the landowner took Harris’s
crops, refused to show him cotton gin receipts, and refused to pay him
for the crops."0 He, along with his pregnant wife, their four children,
and three other families on the land, wanted to know, “Is it any laws to
fource Mr. George Chambers to give me my account and settle with
me?”"" Bright similarly failed to see the money from his cotton crop.
He wrote, “I have a case her I have been robe out of my Livin and
rights.””

Lettie Franklin, who wrote concerning “my work and labor,” suf-
fered consequences similar to those facing other African Americans
who sought to communicate their plight: she ran the risk of losing
her home when the farmer on whose land she worked took her crop,
refused to furnish her or give her barn space, and wanted to throw
her out of her house.” Those who did lose their homes, like the per-
ceptive family aware of their landlord’s resentment, fled to cities north
and south to try to find redress.” Others even lost their lives, as it was
not unheard of for a cropper’s success and his desire to dispose of his
own half of the crop to lead to his death.”

To the structural imbalance of landlord and tenant, lender and
debtor, politically empowered and politically silenced, many landlords
added the absence of a written contract about the division of the
crops. A number of complaints identified the lack of a written con-
tract as a problem. Mr. K.B. Brewer of the Charleston, Missouri,
branch wrote on behalf of an African American sharecropper named

* Letter from Rev. Valco R. Harris to George S. Schulyer (Oct. 9, 1944) (on file

with4Il\IAACP Papers, Part 13, Series C, Reel 2) [hereinafter Letter from Rev. Harris].
Id.

“ Letter from Charley Bright, supra note 32.

* Letter from Lettie Franklin to “sir” (Oct. 25, 1945) (on file with NAACP Papers,
Part 13, Series C, Reel 2).

* See Letter from Gudrun G. Rom, supra note 37 (reporting that Mr. Simmons
fled from Magnolia, Mississippi, to Chicago with his family out of “fear for his life”).

* See Letter from ].T. Smith, Greensboro, Fla., to NAACP (Nov. 20, 1946) (on file
with NAACP Papers, Part 13, Series G, Reel 2) (describing the “cane syrup murder”
committed by a farmer who was successful and debt-free, but who wanted the cropper’s
share of the cane syrup nonetheless). Indeed, the NAACP tried to publicize the fact
that many lynchings stemmed not from rapes or alleged rapes, but from property dis-
putes between white landowners and their black farmworkers. See WALTER WHITE,
ROPE & FAGGOT: A BIOGRAPHY OF JUDGE LYNCH 82 (1929) (“Lynching has always been
the means for protection, not of white women, but of profits.” (emphasis omitted));
ROBERT L. ZANGRANDO, THE NAACP CRUSADE AGAINST LYNCHING, 1909-1950, at 8-10
(1980) (examining economic and psychological causes of lynchings and mob mental-

ity).
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Boyd, complaining that a local landlord had hired Mexican workers to
pick a crop that belonged to Boyd.” Brewer told the NAACP: “No
written contract or lease was given the Boyds. The agreement was
verbal.”” Similarly, the F amily Service Bureau of United Charities of
Chicago called the NAACP’s attention to the fact that one family had
only “a verbal agreement” with their landlord.” As Frank Welch, the
head of the department of agricultural economics at Mississippi State
University, put it in a study of the land tenure system in 1943, “nearly
all agreements are oral and informal,” one result of which was to
make laborers vulnerable to “arbitrary and unfair treatment.” The
verbal contract was often combined with a refusal to allow sharecrop-
pers to examine a landlord’s records, for example, which prevented
sharecroppers from effectively contesting alleged, and often fraudu-
lent, debts.”

Landlords and rural merchants did not limit their appropriations
of black labor and property to the crops themselves. They found ways
to deprive black farmers of whatever means the latter used to obtain
funds. One significant type of appropriation concerned checks vari-
ous government agencies sent to agriculturalists through New Deal
programs that continued into the 1940s.” Sometimes the landowners
outright took the checks themselves.” At other times, their tactics
were (slightly) more subtle. Lulu White, an active and long-time
member of the Houston, Texas, branch of the NAACP informed the
national legal department of the problem near Houston: merchants
had “been securing from the Post Office[] the Government farm
checks and holding them and applying them to the accounts of the

“ Letter from K.B. Brewer to Thurgood Marshall (Dec. 8, 1948) (on file with
NAACP Papers, Part 13, Series C, Reel 2).

7 1,

* Letter from Gudrun G. Rom, supra note 37.

“© WELCH, supra note 16, at 37.

% Daniel, supra note 34.

* e, e.g., Letter from Thurgood Marshall to Secretary of Agriculture (Feb. 14,
1940) (on file with NAACP Papers, Part 13, Series A, Reel 1) (describing an incident in
which a farm tenant was forced to sign over a government check to his landlord).

 See CONRAD, supra note 15, at 64-68 (illustrating incidents where landlords took
money due tenants under New Deal programs); GRUBBS, supra note 15, at 30-61 (find-
ing that sharecroppers were cheated and victimized by landlords under New Deal pro-
grams); PAUL E. MERTZ, NEW DEAL POLICY AND SOUTHERN RURAL POVERTY 16-17
(1978) (reporting instances of “sheer fraud” on the part of planters and local authori-
ties, such as landlords’ practice of securing federal assistance checks directly “and
appl[ying] them to croppers’ back debts, an action that was illegal”).
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farmers without their consent.”™ As a result, the farmers were forced
to spend their checks at the merchants’ stores; the merchants thereby
transformed potentially independence-producing government funds
into further black dependence and white profit. Tampering with the
mail, Lulu White suggested, was a federal offense and she urged the
NAACP to pursue redress.”

Other property-deprivation schemes seemed to originate in the
government itself and the power that landlords exercised in the local
administration of federal government programs. Thus the national
office received numerous complaints about black farmers who were
having difficulty obtaining government loans on their crops.” Still
other complaints, like one from a group of 118 African American
families who were being sued for damaging property they had profita-
bly leased as a cooperative under the Farm Security Administration
(FSA), were more idiosyncratic.” For the most part, the Inc. Fund
showed little interest in these property complaints. Occasionally, as
when the confrontation between planters and farm workers rose to
such a level of violence that death ensued, the NAACP would inter-
vene. At that point, the case was no longer multivalent; murder ren-
dered it amenable to more familiar frameworks. Those conflicts that
ended in the death of the landlord and the trial of the defendant
without proper safeguarding of his rights could lead the Inc. Fund to
fight to ensure the defendant received due process during his (or,
more rarely, her) criminal proceedings.” And those that ended with
the death of the African American could at times fall under the rubric
of lynching, a subject about which the NAACP had long crusaded.”
Even then, however, the extent of intervention was often limited to in-

* Letter from Lulu B. White to Thurgood Marshall (Dec. 4, 1944) (on file with
NAACP Papers, Part 13, Series C, Reel 2).

“ Id.

* Letter from Marian Wynn Perry to Hon. Clinton P. Anderson, Secretary of Agri-
culture (July 2, 1947) (on file with NAACP Papers, Part 13, Series C, Reel 2) [hereinaf-
ter Letter from Marian Wynn Perry].

*® Memorandum from Clarence Mitchell to Thurgood Marshall (June 17, 1947)
(on file with NAACP Papers, Part 13, Series C, Reel 2) [hereinafter Memorandum
from Mitchell to Marshall].

* See The Inc. Fund, Semi-Annual Report of the Legal Department, January 1-
June 30, 1944 (on file with NAACP Papers, Part 18, Series A, Reel 4) (discussing crimi-
nal defense cases from the agricultural South). See generally The Legal Front, Some
Highlights of the Past Year, 1940 (on file with NAACP Papers, Part 18, Series A, Reel 4)
(surveying criminal defense cases).

* See ZANGRANDO, supra note 45, at 17 (discussing the NAACP’s longstanding in-
volvement with the problem of lynching).
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vestigation and referral to the proper authorities, as when the NAACP
convinced the attorney general of Florida to bring before a grand jury
a white landowner who had murdered a black sharecropper.”

Such extreme incidents were few and far between, however. In
the more mundane cases, at best, the national office would write a let-
ter to the appropriate government official, serving as a conduit be-
tween the complainant and the government. Thus, Marian Wynn
Perry of the national legal department asked the Secretary of the
United States Department of Agriculture about the proper officials to
whom complaints about the farm loan program should be directed.”
When Secretary of Agriculture Clinton Anderson replied that he
thought the farm loan program was being administered without dis-
crimination, and that he was “reasonably sure that the instances ...
where loans have not been granted resulted from the failure of the
applicants to meet the requirements for eligibility,”" Perry did not
pursue the case further.

Slightly less proactive were the lawyers’ decisions to treat the issues
as political rather than legal problems and to forward the complaints
to the political staff in the Washington Bureau. Clarence Mitchell, the
Washington Bureau’s labor secretary, tried to give the case of the suc-
cessful cooperative farmers to Thurgood Marshall.” Marian Perry
passed it back to Mitchell, telling the complainant that Mitchell might
be able to help by contacting the FSA directly.” Similarly, the legal
office sent the complaint about checks disappearing from rural post
offices to Washington to see if the post office could work it out. The
Washington Bureau wrote the Postmaster General to bring to his at-
tention “certain difficulties [the Southern Tenant Farmers Union] has

* Press Release, Franklin H. Williams, In the Case of Wyart Trueblood (Mar. 10,
1947) (on file with NAACP Papers, Part 13, Series C, Reel 9); Letter from Franklin H.
Williams to Attorney General of Florida (Jan. 30, 1947); see also ZANGRANDO, supra
note 45, at 28 (“[T]he Association was increasingly dissatisfied with merely responding
to mob murders as they occurred. Yet, it felt compelled to react to each new horror,
since it still lacked the means to launch any major campaign that might reasonably
forestall further lynching.”).

* Letter from Marian Wynn Perry, supra note 55; see also Memorandum from Julia
E. Baxter to Clarence Marshall (June 11, 1947) (on file with NAACP Papers, Part 13,
Series C, Reel 2) (relaying an NAACP member’s request “for information on the Fed-
eral crop program for 1947).

* Letter from Clinton P. Anderson to Marian Wynn Perry (July 15, 1947) (on file
with NAACP Papers, Part 13, Series C, Reel 2).

r_ﬂ Memorandum from Mitchell to Marshall, supra note 56.

* Letter from Marian Wynn Perry to Mrs. Augustus Evans (July 23, 1947) (on file
with NAACP Papers, Part 13, Series C, Reel 2).
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encountered in securing the delivery of mail to their members in the
South.”™ '

Sometimes, as when the national office responded to Mrs. Tex-
anne Thornton, complainants were referred to the branches or or-
ganizations like the Southern Tenant Farmers Union.” Although the
national legal department showed some interest in a case where the
widow of a farmworker was denied his share of the crop allegedly be-
cause he had died in debt to the farmer, it saw branch involvement as
an impediment to its own.” More commonly, those complaining of
property rights infringements were told, as Charley Bright was, that
“[t]he matter of your letter is a purely private one and does not come
within the rules of the Association.””

Those rules, as the legal office stated so often in letters like the
one to Bright, allowed the Inc. Fund to take cases under only three
circumstances: where there was an injustice because of race or color,
where there was a denial of due process, or where there was a possibil-
ity of establishing precedent that would benefit African Americans
substantially.” Had the Inc. Fund seen the property cases as a system-
atic process of domination, it may have concluded that they fit some
interpretations of these “rules”: the cases undeniably contained a ra-
cial component, they often involved a literal violation of due process
of law, and, considering the apparently widespread nature of agricul-
tural property theft and fraud in the South, they might have led to
widely beneficial precedents. The lawyers in the national office, how-
ever, did not so interpret their rules. What they meant by racial injus-
tice, as I will discuss below, was discrimination solely on the basis of
race; what they meant by precedential value was that it forwarded the

* Letter from Leslie S. Perry to Hon. Robert N. Hannegan (June 17, 1946) (on
file with NAACP Papers, Part 13, Series C, Reel 2).

% See Letter from Clarence Marshall to Mrs. Texanne Thornton (Sept. 6, 1945)
(on file with NAACP Papers, Part 13, Series C, Reel 2) (referring a claim to the Cairo
branch of the NAACP).

* Letter from Edward R. Dudley to E.R. Avant (Nov. 2, 1944) (on file with NAACP
Papers, Part 13, Series C, Reel 2); see also id. (“I cannot promise whether we will be able
to assume responsibility in this matter since the case originated with our Branch in
Raleigh in the first place.”). Such deference to the branch rarely characterized the
national office’s approach in cases, like the boilermakers cases discussed infra at notes
173-175 and accompanying text, in which the national organization took a more acute
interest.

* Letter from Thurgood Marshall to Charley Bright (Jan. 26, 1945) (on file with
NAACP Papers, Part 13, Series C, Reel 2) [hereinafter Letter from Marshall to Bright].

* Letter from Thurgood Marshall to John Crawford (July 2, 1942) (on file with
NAACP Papers, Part 13, Series C, Reel 3) [Letter from Marshall to Crawford].
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lawyers’ attack on Plessy; and what they meant by denial of due process
was the violation of constitutional rights in criminal proceedings.” As
a result, they saw cases like Charley Bright’s as “purely private.”” They
told people like Lettie Franklin that they “sincerely appreciate the
gravity of the situation in which you find yourself and regret that we
will be unable to give you any concrete assistance at this time.””" The
best advice they could muster in many cases where the NAACP was
unable to help was to hire a private lawyer.”

III. THE CEILING “WHIPPED THE SMALL NEGRO OWNER AND TENANT TO
73

DEATH”:” COTTON WAGE CEILINGS AND MOBILITY
IN A “FREE” MARKET

The NAACP evinced somewhat more, though still quite minimal,
interest in the issues raised by the United States Department of Agri-
culture’s imposition of wage ceilings on cotton picking right at the
end of World War II. While the property cases involved primarily
sharecroppers and tenant farmers, the wage ceiling issue not only af-
fected those categories (as both were sometime wage laborers and
sometime employers) but also -small landowners a step above and
wage laborers a step below. Moreover, in the property cases, the chal-
lenge was primarily against private power exercised by individual
property owners (backed, of course, by the knowledge that state
power would support them if challenged); in the case of wage ceilings,
the challenge was to the owners’ harnessing of the power of the state
to interfere directly with the labor market. Because that interference
was aimed at leveling wages and preventing market mobility by cotton
workers, the wage ceiling issue concerned both workers’ earnings as
well as their freedom of movement.

Under the Emergency Price Control Act of 1942, authority to
regulate the wages of agricultural workers was delegated to the Direc-

* See infra Part V (discussing the Inc. Fund’s interpretation of “injustice because
of race”).

" Letter from Marshall to Bright, supra note 67; see also Letter from Marshall to
Crawford, supra note 68 (“Such a case is a purely private matter.”).

™ Letter from Robert L. Carter, Assistant Special Counsel, to Mrs. Lettie Franklin,
Mt. Airy, N.C. (Oct. 30, 1945) (on file with NAACP Papers, Part 13, Series C, Reel 2).

™ See Letter from Marian Wynn Perry to KB. Brewer (Dec. 8, 1948) (on file with
NAACP Papers, Part 13, Series C, Reel 2) (suggesting that a NAACP member of the
Charleston branch advise a family to contact private counsel since “there appears to be
nothing that this office can do to aid the Boyd family”).

™ Letter from Claude A. Barnett to Leslie Perry (May 20, 1946) (on file with
NAACP Papers, Part 13, Series C, Reel 2) [hereinafter Letter from Barnett].
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