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Book Reviews
John H. Langbein, The Origins ofAdversary Criminal Trial, Oxford and New
York: Oxford University Press, 2003. Pp. xxii + 354. $99.00 cloth (ISBN
0-1992-5888-0); $44.95 paper (ISBN 0-1992-8723-6).
George Fisher, Plea Bargaining'sTriumph: A History of Plea Bargainingin
America, Stanford: Stanford University Press, 2003. Pp. xi + 397. $65.00 cloth
(ISBN 0-8047-4459-9); $26.95 paper (ISBN 0-1992-5888-0).
The criminal trial and the pursuit of truth tend to be linked-if they are linked
at all-by their perceived incongruity. Yet, as these two books demonstrate, the
cynical (or pragmatic or even benign) abandonment of the quest for truth by the
Anglo-American criminal courts may have unexpected, and deleterious, consequences. John Langbein's Origins of Adversary Criminal Trial charts the eclipse
of a judge-dominated system-which was, in the interests of ameliorating the
full severity of the capital code, "merely neglectful of the truth"-by that of a
"lawyer-dominated" trial which was explicitly "truth-defeating" (334). George
Fisher's Plea Bargaining'sTriumph illustrates the dangers of a regime in which
expedience and self-interest dovetail with the system's own need for legitimation
(the appearance of truthful verdicts), ultimately resulting in a transferral of power
and discretion from those most likely to exercise leniency (judges) to those least
likely to do so (prosecutors). Both books deal with major transformations of the
Anglo-American criminal process which have their roots in the long eighteenth
century; both are persuasive and meticulously researched, delivering messages as
powerful as they are timely.
The early eighteenth-century English criminal trial, as outlined by Langbein,
was an expeditious, lawyer-free "altercation" between prosecutor-victim and accused: essentially, a "sentencing proceeding" in which the defendant was obliged
to speak in his or her defense-not so much to argue the facts of the case as to
inform a judge and jury with wide discretionary powers of extenuating circumstances (59). A hundred years later a French observer would describe the English
criminal trial judge as "almost a stranger to what is going on," and the accused so
silent that "his hat stuck on a pole might without inconvenience be his substitute
at his trial"(252). While the 1696 Treason Trials Act granted defense counsel to
treason defendants, defense lawyers did not begin to appear in felony trials until the
1730s. Just as the 1696 Act was a reaction against the glaring injustices of the late
Stuart treason trials, the appearance of lawyers for the defense at the Old Bailey
was spurred by an attempt to redress the abuses inherent in a system of private
prosecution, already subject to a "strong prosecutorial bias" (46)-including the
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admission of prosecution, but not defense, counsel-and exacerbated by a reliance
on rewards and the testimony of crown evidences. The shift in Old Bailey practice
from the 1730s was, however, "not embodied in legislation" (107)-indeed, felony
defense counsel was legally prohibited until 1836-but rather in ad hoc attempts
on the part of individual judges to "even up for the imbalance that had opened up
between the crown and the accused." While such judges hoped merely "to make a
modest adjustment to trial practice" (254) in order to shore up the old altercation
("the accused speaks") trial, what began as a "piecemeal ... act of grace" would
eventually move the power to admit defense counsel out of "judicial discretion
as the precedents accreted" (177). The "lawyerization" of the criminal trial was
so gradual, "the quality of latency lulled the bench into inaction until the lawyers
had become entrenched" (255).
English distrust of the Continental model of public prosecution and investigation
would have fateful long-term consequences. The "adversary criminal trial exhibited
two striking defects": "the wealth effect," which generally denied skilled counsel
to those defendants who most needed it, "the indigent and near-indigent"; and the
"combat effect," which effectively silenced the defendant as an "informational
resource," thus "permitt[ing] combat to prevail over truth" (1-2). However, the
"truth" solicited in the pre-lawyerized criminal trial related primarily to the character and the past record of the accused. As Douglas Hay and others have pointed
out, the discretionary character of this system reinforced deference, whether the
criteria by which mercy (in the form of partial verdicts) was dispensed were arbitrary or paternalistic or simply pragmatic. And while paternalism has perhaps
a worse press than it deserves (considering the alternatives), Langbein's study is
throughout premised on the assumption that the bench was, if not benevolent, then
at least best informed and qualified to direct verdicts, and that "lawyerization"-by
"undercut[ting] the ancient idea that the court could be counsel for the accused"
(312) and disrupting the "ancient working relationship between judge and jury"
(331)-worked to the material disadvantage of defendants, especially poor ones.
John Langbein is perhaps most familiar to several generations of graduate students of social and cultural history as the historiographic villain of that mainstay
essay assignment on the eighteenth-century English criminal law, the Hay-KingLangbein-Linebaugh debate. While my own academic career so far has been largely
dedicated to the study of those "little crooks" famously dismissed by Langbein in
that exchange, his work has been indispensable in terms of my understanding of
how the eighteenth-century criminal law actually functioned. Moreover, Langbein's
pioneering use of, and insights into, the Old Bailey Sessions Papers first inspired
me-among many others-to study this remarkable resource for legal and social
and cultural history alike. The Origins is a powerful distillation of many years
of research; and while readers of Langbein's earlier work will be familiar with
the arguments presented here, it nonetheless reads as a coherent monograph. It is
also almost a miracle of clarity and concision, with even the most basic of terms
(what a constable is, for instance) explicitly defined in accessible language. Not
least, the Origins is a generous and judicious work: scrupulous both in presenting contradictory evidence and in acknowledging intellectual debts-from the
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complementary scholarly work of legal and social historians such as John Beattie,
to the smallest references provided by colleagues and students. This is, finally, a
beautifully produced book, the text interspersed with numerous illustrations and
contemporary prints, many of them previously unpublished.
If George Fisher's Plea Bargaining'sTriumph will never be mistaken for a
coffee-table book, it too is the culmination of an impressive body of research
and argumentation. Here Fisher takes up the story of plea bargaining's origins
in Middlesex county, Massachusetts-also, not coincidentally, "the birthplace of
probation" (3). Here plea bargaining begins "as a systemic regime" in the early
nineteenth century, first taking the shape of charge bargaining in liquor law violations and murder cases-in which prosecutors could reduce the number or severity of charges in exchange for guilty pleas. Even after this prosecutorial loophole
was closed, prosecutors "kept plea bargaining alive as an underground resistance
movement". (86) by putting cases "on file"-staying sentences in exchange for
guilty or no contest pleas, but retaining the discretion to reactivate the case. By
utilizing what was effectively probation, "Massachusetts prosecutors crafted a
covert plea-bargaining regime" and "raised up probation as a sibling of plea bargaining and shaped it to do plea bargaining's bidding" (68). While the advantages
of plea bargaining to prosecutors were obvious-amounting, in Fisher's colorful
phrase, to an "almost primordial instinct of the prosecutorial soul" (23)-judges
had the luxury of retaining a "principled objection to the practice" (56), and the
collaboration of the bench was critical in "plea bargaining's triumph." This was
achieved in the final quarter of the nineteenth century, when their "exploding civil
caseload" induced judges-who salved their consciences by entrusting some of
their discretionary responsibilities to "newly appointed parole boards" and "newly
commissioned probation officers" (114)-to "cut deals where they could" (129):
in criminal cases.
Although plea bargaining's power is indirect, "derived... by serving well the
interests of those ... who hold power in the criminal courtroom" (175), Fisher
invests it with an almost diabolical agency, able to "raise up" procedures that serve
it, and "beat down" those that "threaten it"(180), turning even liberal legislation to
its own sinister purposes. Defendant-testimony laws allowing defendants to testify
under oath opened up those who took the stand to cross-examination about prior
criminal convictions, while prejudicing jurors against those who refused to do so.
Plea bargaining has gained momentum from non-jury trials, largely circumvented
due process, and derailed the indeterminate sentence. And recent conservative
legislation, the 1987 Guidelines imposing strict sentencing uniformity, serves plea
bargaining even better, by giving prosecutors free rein to overcharge suspects while
constraining the ability of judges to "undersell sentencing offers" (219).
Fisher persuasively argues that "plea bargaining's triumph was manifestly the
work of those courtroom actors who stood to gain from it" (2) and, far from functioning as a means of legitimating the inequities of nascent democratic capitalism
(by displays of "episodic leniency"), the practice was opposed by legislators and,
"to the degree that it was known, had a very bad press" with the public (148).
Yet, as Fisher demonstrates, plea bargaining serves the system so well in part be-
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cause of its legitimating function: it increases prosecutorial conviction rates and
reduces judicial reversals, while filtering from the scrutiny of the "black box of
the jury's deliberation room" (or "lie-detector," to borrow one of Fisher's brilliant
earlier insights), all but "controversial cases" (180). Fisher's work suggests some
interesting avenues for future inquiry, particularly in the area of the civil courts,
so important to Fisher as a kind of deus ex machina, and which were, as Langbein
points out, "lawyerized" long before the criminal courts, although "trial-avoiding"
(7)-much like their modem criminal counterpart. Another factor, also treated
briefly by Langbein, may shed further light on the question of why plea bargaining
emerged so much earlier in America than in England (in addition to the obvious
explanations, such as elected prosecution attorneys); that is, the continuing option
in English courts, well into the mid-nineteenth century, of transportation.
For all that these two books may not be social or cultural history-Fisher, like
Langbein, is unabashed in his focus not only on courtroom actors, but the most
powerful of these actors-they are nonetheless brilliant and important studies,
and ones that social and cultural historians cannot afford to disregard if they are
to understand how the criminal law functioned and evolved from the eighteenth
century to the present. They should be read by all students of legal history as well
as the general reader interested in understanding both the origins and the enduring,
and often ambiguous, legacy of the Anglo-American criminal trial.

Andrea McKenzie
University of Victoria

Stuart Banner, Possessing the Pacific: Land, Settlers, and Indigenous People
from Australiato Alaska, Cambridge: Harvard University Press, 2007. Pp. 400.
$35.00 (ISBN 978-0-674-02612-4).
Professor Banner tells the fascinating story of how western property law came
to be imposed on the various lands in and around the Pacific Ocean that came
under Anglo-American domination from the late eighteenth century to the late
nineteenth century and of how this process, though relying on the application of
differing legal structures, almost uniformly resulted in the legal dispossession of
the native inhabitants.
In Australia, British administrators seized upon early explorers' reports that the
indigenous people were few, non-agricultural, and (in the view of Europeans) culturally backward to justify declaring the entire continent "terra nullius," un-owned
land lacking inhabitants with rights in land that the European colonizers were bound
to respect. This was contrary to the policy British (and American) governments
had generally adopted in eastern North America, where Indian lands could only
be taken for White settlement by purchase or, failing that, by conquest.
Functionally equivalent policies were adopted elsewhere by paternalistic design
(British Columbia), through administrative inertia (Alaska), or as a result of direct
political pressure from a fast-growing settler population (California). In Oregon
and Washington, the more usual treaty-making process was ultimately adopted, but
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only after the failure of an initial policy of terra nullius, an initial round of treaties
that went unratified by the U.S. Senate, and the threat of a violent response to the
continued influx of White settlers. Even then, the process went forward with little
inquiry into the bonafides of those Indian "leaders" who purported to extinguish
tribal claims to vast tracts of land.
In Hawai'i and New Zealand, the presence of large Native populations engaged in
intensive agriculture made it impossible for would-be colonizers to ignore the land
claims of the indigenous inhabitants. In Hawai'i, a well-founded fear of annexation
by some foreign power prompted King Kamehameha Ill to adopt a Western-style
property regime that would recognize and record the islanders' claims to their lands;
in New Zealand, a similar process was undertaken by the British colonial administrators. In both cases, however, procedural difficulties prevented many claimants
from obtaining ownership of the lands they had occupied, and subsequent changes
in the law so facilitated the conveyance of Native land to White immigrants that
by 1900 most land in Hawai'i and New Zealand had passed out of Native hands.
Only in Fiji and Tonga did the indigenous people retained control of the bulk of
their lands, aided by their strong agricultural tradition, political unity (present in
Tonga, as in Hawai'i, but absent in Fiji and New Zealand), and decisions by colonial
administrators in both Fiji and Tonga to limit White immigration.
The creators of a new property law regime determine what claims to ownership
of land are to be respected under the new system and have the awesome power
to define disfavored claims out of existence. Banner shows that Anglo-American
administrators used this power freely to deprive Native peoples of their lands.
A Hawai'i -based reader will however be struck by the fact that here, uniquely,
the transition to an Anglo-American regime of property law (generally known as
the Mahele, or "land division" of 1848) was conducted by a Native government
chiefly concerned with securing the ownership rights of its Native citizens, not
with facilitating the conveyance of their land (and the power that goes with control
over land) to settlers.
Modern critiques of the Hawaiian Mdhele tend to focus on its limited success in
recognizing and preserving the land rights of the Hawaiian maka 'ainana (commoners), together with the undeniable fact that the establishment of a system of freely
alienable land titles was followed by a massive transfer of land (and ultimately of
political power) into the hands of non-Native settlers. The Mthele and its aftermath,
including the 1898 annexation of Hawai'i by the United States over the vigorous
opposition of the great majority of its Native Hawaiian citizens, remain a subject
of debate in the context of efforts to achieve recognition of some degree of Native
Hawaiian "sovereignty," whether in a form analogous to the powers of governance
over an identifiable land base exercised by federally recognized Indian tribes elsewhere in the United States (as proposed in legislation now before the U.S. Congress)
or in some other manner. No doubt unintentionally, Banner becomes entangled in
this debate through his use of the chapter title "Hawaii: Preparing to be Colonized,"
with its implicit suggestion that as Hawaiians themselves initiated the process that
resulted in their loss of land and sovereignty, their modern descendants have no
legitimate basis to complain about their continuing dispossession. Setting aside any
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inadvertent political overtones, however, Banner's work should cause us to reexamine our opinions of the Ma1hele and its advocates. The Mahele did not take place in a
vacuum; Kamehameha I and his advisers were acutely aware of events elsewhere
in the Pacific and may quite reasonably have believed that failure to create a property
regime which foreign nations would respect would lead to the mass dispossession of
Hawaiians in the event, then perceived as likely, that the Islands might soon come
under the control of the U.S. or some European power. Although the Mahele was
plagued with deficiencies that reduced its effectiveness as a means to preserve the
land claims of the maka'ainana(commoners), Banner allows the comparison to be
made between the settler-administered process for registering Maori land claims
in New Zealand and the much more Native-friendly administration of the Miihele
by Kamehameha III's Board of Commissioners to Quiet Land Titles. For example,
the Commissioners (three out of five being Native Hawaiian) traveled throughout
the Islands to take testimony on-site from claimants and their neighbors, whereas
New Zealand's Native Land Court, staffed exclusively by British officials, required
claimants to travel to distant towns to attend often dilatory proceedings that imposed substantial costs on claimants. Finally, as Robert Stauffer has demonstrated,
criticism of the Mahele on the grounds that a mere 1 percent of the lands awarded
went to the maka'ainana,is unfounded because the highly productive irrigated
lands typically awarded to them were much more valuable, on an acre-for-acre
basis, than were the unproductive uplands which constituted the bulk of the acreage
awarded to the ali'i (members of the nobility). Archaeologists tell us that at the
time of Captain James Cook's first visit to Hawai'i in 1778, the Islands' population
was bumping up against the carrying capacity of the land as limited by its ability
to produce food, and population pressure had caused cultivation to be extended to
relatively marginal lands. By the time of the Mclhele seventy years later, catastrophic
decreases in the Native population as a result of newly introduced diseases had
caused the abandonment of much of the land that had been under cultivation at the
time of Cook's voyage. Land without tenants to make it economically productive
would have been of relatively little value to the ali'i to whom it was awarded, and
the architects of the Mahele cannot reasonably be criticized for failing to foresee
the manner in which improved irrigation techniques and the coming of large-scale
sugar plantations would revolutionize the Hawaiian economy in the years to come,
or with failing to foresee that subsequent legal developments (especially legislation
allowing changes in land ownership through adverse possession and nonjudicial
foreclosure) would greatly facilitate the loss of Hawaiian land.
Carl C. Christensen
University of Hawai'i

Trevor Dean, Crime and Justice in Late Medieval Italy, Cambridge: Cambridge
University Press, 2007. Pp. ix + 226. $105.00 (ISBN 978-0-52186-448-0).
This book pursues three key goals. The first is to challenge the view, implicit in
much of the historiography, that Florence and Venice are representative of the
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entire Italian peninsula in the late Middle Ages. In an effort to explore the full
array of different, local contexts, the author examines a huge number of areas,
stretching from such towns as Bologna, Mantua, Modena, Reggio, Savona, and
Lucca to more peripheral territories such as Piedmont and Savoy, and the kingdoms
of Naples and Sicily.
The author's second goal is to undertake a comparative history. Referring to the
work of Marc Bloch, the author vindicates the "view from the top down" which
is produced by comparing-by sorting out "local" from "general" causes and by
establishing connections between phenomena which were separate in time and
space.
A third goal is to address the nature and peculiarities of judicial records. In the
Introduction the author reflects on this topic by examining the different approaches
that historians have taken to such records. Marc Bloch is once again evoked to
highlight the distinction between the intentional and unintentional information that
we can find in historical sources. The author deploys Arlette Farge's analysis of
the nature of testimony-words that are often pronounced against the witness's
intention and that are not to be read by anyone else-to argue that the source is
an unintentional and unwitting clue that generates a "reality effect." But the author also considers various historians who have emphasized the constructed and
intentional nature of judicial records, thus questioning whether there is any real
possibility of gleaning from these sources anything other than that which their
compilers intended. Andrea Zorzi, for example, has questioned whether it is ever
possible to move beyond a history of criminal justice to a history of criminality. As
he suggests, it may well be the case that judicial sources inscribe criminal "facts"
within their own categories, and in so doing, necessarily bend and reconstruct them.
Moreover, influenced by the approaches pioneered by Carlo Ginzburg and Claude
Gauvard, the author observes that, given the diverse and discontinuous nature of
criminal sources, a cumulative approach to history in which developments are
shown to occur in a linear, continuous fashion is seldom plausible.
The author adopts a methodological approach designed to address each of these
three goals and which shapes the book's structure as well. This approach does not
avoid the problem of the discontinuous nature of the sources, or that of the relationship between the narrative structure of the source and the "truth" of its contents.
Instead, it faces these problems directly. Following in the path of Samuel Cohn and
Steven Epstein, the author organizes his argument in two parts. The first identifies the
characteristics of five types of legal sources that were very common in the late middle
ages: trial records, chronicles, fiction, statute law, and Consilia.The second studies
a set of indictable crimes examined by those very sources: insults and revenge, sex
crimes, potions and poisons, violence, and theft. Devoted to examining the sources,
the first part of the book is organized on the basis of two principles: the place to
which the sources refer, and the relationship between the narrative structure of the
text and its factual content. In the second part of the book, the author's analysis of
different types of crime varies according to the scope of his inquiry: for instance,
in the case of thefts, only Bologna is taken into consideration. At the same time, he
scrutinizes each specific type of crime through different legal sources.
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In both parts of the book, two connecting threads are easily recognizable: the
relationship between cultural and social history (i.e., the relationship between
fiction and archives); and the historian's critique of anachronistic categories of
analysis (first of all, the term Renaissance, from which the author keeps his distance). The results of such a complex and ambitious undertaking are made explicit
in the closing section of every chapter, where the author presents a short but clear
concluding analysis. The author lives up to the promise made in the Introduction:
that is, to expand our knowledge of late Medieval Italy beyond the cases of Florence and Venice. Taking into account a plurality of local situations leads to two
important conclusions, concerning both procedure and types of crime. First, a linear
development of the nature of justice-inquisitorial, accusatorial, negotiated, and
repressive-cannot be observed and, instead, these models "vary both between
cities and across time" (200). This means that transformations in procedure must
be understood as context-specific, rather than the product of some kind of linear
evolution. The second conclusion is no less important and concerns the variety of
crimes prosecuted and their change over time. The author's scrutiny of different
urban areas reveals a growth and a diffusion of new forms of violence-namely
the duel-as well as a parallel decrease in the amount of theft and greater attention and strictness towards sexual crimes (adultery, rape, clandestine marriage,
sodomy), blasphemy, and sorcery. In the author's view, this in turn suggests the
emergence of "a stronger religious rationale" for criminal punishment, as well
as a stronger sense of civic decorum and a growing belief in the importance of
protecting marriage as an institution.
The book's findings concerning revenge are also quite rich. Taking into account
the different ways in which revenge is treated by chronicles, juridical tracts, or
courts allows the author to elaborate on relationships between social history and
the history of the law; between normative and narrative sources. And the book's
recurring exploration of how otherwise similarly situated strangers and locals
were treated differently by different components of the legal system is also very
interesting. It suggests that the status of citizen or of foreigner often helped to
determine not only the harshness of the punishment inflicted, but also to define
the very nature of a crime.
One of the book's limitations is that it fails clearly to identify the cause behind
so much local variation in criminal practice. In this respect, the book does not live
up to the most ambitious of the goals set forth in the Introduction-namely, to
engage in comparative history. Taking into account different urban realities often
leads the author merely to juxtapose, rather than to compare. A truly comparative
account would single out a number of variables that would allow us to grasp, to
analyze, and to interpret the range of local approaches to criminal justice. Why
does violence burst out in different places (e.g., Padua, Asti, or Fabriano)? Why is
it that "the definitions of assault in these cities are, perhaps predictably, different,
though they share the elements of aggressive movement, intent and anger" (172)?
Why, precisely, is the status of citizen or of foreigner associated in different towns
with different rites of violence? Why are some crimes, such as sodomy, seriously
punished in some towns and almost entirely ignored in others? In most cases, the
very useful information that the author has garnered about different local situa-

Book Reviews
tions is not brought to bear for the purpose of singling out elements susceptible
to comparative analysis. The author's demonstration that there was a great variety
of different, local approaches to crime represents one of the book's great achievements. But the reader is left with a number of questions about the reasons for
such variety.
Simona Cerutti
Centre de Recherches Historiques
Ecole des Hautes Etudes en
Sciences Sociales, Paris

James Q. Whitman, The Origins of Reasonable Doubt: Theological Roots of
the Criminal Trial, New Haven: Yale University Press, 2008. Pp. 288. $40.00
(ISBN 978-0-300-11600-7).
This book advances the surprising thesis that the law's requirement of proof "beyond a reasonable doubt" in criminal trials originally had nothing to do with the
rights of defendants. It was not meant to protect the innocent. Its purpose was
actually to protect the jurors from their own anxieties, even to persuade them to
convict. The problem was that they might allow scruples of conscience to hinder
the effective punishment of crime. The requirement's source lies not in an old rule
placing the burden of proof on the person seeking to convict a defendant, but in
the thought and literature of moral theology. Most of the important contributors
were not lawyers at all. They were Thomas Aquinas, Leonardus Lessius, Jeremy
Taylor, William Paley, and a host of learned casuists.
To make this argument, Professor Whitman begins with the sensible assumption
that there is much to be learned about criminal trials by adopting the perspective
of those who made the ultimate decision of guilt or innocence. This meant the
judges in most Continental systems. In England, with which the bulk of this book
is concerned, it meant the juries of the royal courts. Because almost no first-hand
evidence exists about what judges and juries actually thought, the author is obliged
to speculate, and here is where the contribution of the book lies. He plausibly assumes that ordinarily jurors and judges would have been more concerned about
themselves than about doing justice. In the Middle Ages, caught between Scylla
and Charybdis, they would have had ample reason for concern. On the one side
lurked the possibility of vengeance by the family of anyone they convicted wrongly.
On the other side loomed the likelihood of ultimate condemnation by God if they
committed peijury. Today the former danger has disappeared, and the latter danger
has been forgotten. Christianity has lost its hold on our intellects. But these would
have been compelling and urgent matters to judges and jurors in earlier centuries.
Indeed they hold the key to understanding the history of the criminal trial. No one
would want to stand before God with the blood of an innocent man on his hands.
The only safe thing would be either to acquit or somehow to avoid the dilemma
altogether. This attitude presented an obstacle for society's governors, who sought
effective ways of punishing criminals, and one way they remedied the situation
was by convincing finders of fact that they must convict unless their doubts about
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guilt were substantial. Something akin to the "reasonable doubt" standard aimed at
doing just that. Moral theology taught that the more probable path was the better
path. The duty of jurors was to follow it.
This, in a nutshell, is the argument of this learned book. Is it convincing? There
is some direct evidence in its favor, as in the Old Bailey Sessions Papers from the
eighteenth century. Otherwise the argument is based mostly upon plausibility, and
it will be difficult for many readers to believe that the literature of moral theology
"would have been fresh in the mind of every believing Englishman called to serve
on a jury," as Whitman himself does (172). Before rejecting it, however, readers
ought to consider the argument's explanatory power. For instance, there is ample
evidence to show that men called to serve on English juries attempted to escape
their assignment and also that the judges sought to throw the burden of deciding
onto the juries. Why? Whitman's argument provides an explanation. The actors
were anxious to avoid responsibility for the consequences of determining guilt or
innocence. The advantage of the early medieval ordeal had been that it relieved
men of the terrible responsibility for decision. God made the decision. When the
church made continued reliance on ordeals impossible after the Fourth Lateran
Council (1215), the ultimate decision was left to men. They chafed under the yoke
thereby laid upon them.
The dilemma existed on the other side of the English Channel, though its exact
form was different. And here again, Whitman's argument provides explanations
for otherwise puzzling phenomena. Widespread adoption of judicial torture is one
example. Another, which involves this reviewer's interest in the canon law, is the
insertion into the Gregorian Decretals (1234) of a separate title devoted to the
compulsion of witnesses (X 2.2 1.1-11). No such title appeared in the Corpus iuris
civilis, and it has never been obvious (to me) why the canonists should have found
it necessary to devote so much attention to establishing that unwilling witnesses
could be compelled under threat of excommunication to appear and give evidence.
The book's argument answers the question. The canonists insisted that witnesses
appear in order to put the onus of decision on them. The judges had to make the
final decision, but they feared acting without the most thorough assessment of
the evidence possible. In other words, they wished to still their own doubts. The
procedure allowed them to think that it was the testimony of the witnesses that
compelled them to act as they did.
Other explanations do exist for the compulsion of witnesses, and indeed for
most features of the procedural law discussed. The commentators justified this
part of the church's law by noting that it discovered the truth, not that it lifted a
burden from the conscience of the judges. However, the book's argument should
not be dismissed on that account. Historians who ignore religion may easily miss
an essential part of the history of our law. One of the merits of this engaging book
is that it does not run that risk.
R. H. Helmholz
University of Chicago
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Amalia D. Kessler, A Revolution in Commerce: The ParisianMerchant Court
and the Rise of CommercialSociety in Eighteenth-CenturyFrance,New Haven:
Yale University Press, 2007. Pp. 391. $55.00 (ISBN 978-0-300-11397-6).
The Parisian merchant court, composed of judges elected each year from the Paris
guilds, had jurisdiction over suits between merchant litigants, and over cases involving negotiable instruments (whether or not the litigants were merchants). Amalia
Kessler uses the history of the court as a window on the ways commerce was reconceptualized in the eighteenth century by communities engaged in the mercantile
world. Over the course of the century the court moved away from a corporatist
vision in which commerce was viewed as the peculiar preserve of merchants. In
the older perspective commerce was conceived as a potential hazard to the public
requiring police and guild regulation to contain its dangers. In place of this vision,
the court came to embrace an abstract conception of commerce as the beneficial,
credit-driven, exchange relations that encompassed and bound together a whole
society. It is, perhaps, a stretch to describe this shift in thought and representation
as a "revolution in commerce," as Kessler does. It was a long, gradual process of
accommodation to new realties, never unambiguously embraced or completed.
However, in showing how the court developed new discursive resources to navigate
a changing reality, Kessler offers an incisive means to connect discourse to social
practice-the concern of many scholars involved in mapping the cultural and political effects of economic transformation in eighteenth-century France.
One of Kessler's key insights is that while merchants accepted the "public
hazard" understanding of commerce, they simultaneously held that a properly
regulated commerce was fully compatible with merchant virtues-harmony with
one's fellows, good faith and honesty, charity and leniency-and that the court's
chief business was to foster such mercantile virtue. The Paris merchant court,
and the arbiters who transacted most of its business, sought to discern and reward
good faith and to punish dishonesty; they used a self-consciously equitable style
to restore harmony to relations between litigants. The court took into account the
reputation of merchants in its rulings, relied heavily on oaths to establish good
faith, and sometimes used "sentimental legal reasoning" that represented conflicts
as a struggle between virtue and vice. The court was more interested in ensuring
fairness than it was in adhering to the letter of contracts. It intervened to lower
prices it thought were too high, and it routinely granted delays to needy debtors
as a measure of fraternal charity.
Over the course of the century, the court reconceptualized commerce. It drew
strategically on functional rather than corporate conceptions of commerce, and
on claims that commerce was socially beneficial, in disputes with rival bodies
over jurisdiction and status. It was also forced to rethink its norms in response to
new commercial practices that proved refractory to the traditional virtue-centered
representations of commerce. Partnerships (socijtjs) were regarded as the paradigmatic commercial relationship, embodying the ideal of fraternal relations dear to
the merchant court. (They even served in natural law treatises as basic evidence of
human sociability.) Traditional understandings of partnership were troubled by the
development, from the late seventeenth century, of impersonal forms of business
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association, notably limited partnerships, and socitis en commanditepar actions

(a cross between limited partnership and the joint-stock company). It was difficult
to assimilate these impersonal forms of business association to the ideal of lasting,
fraternal relations that was supposed to be the foundation of merchant sociability.
The use of negotiable instruments-promissory notes and bills of exchange-also
troubled older notions of commerce. The use of bills of exchange was expanded
by the establishment of the Bourse in 1724, the proliferation of private banking
houses, and the foundation of a discount bank (the Caisse d'Escompte) in the
1770s. Moreover, negotiable instruments brought non-merchants under the jurisdiction of the court as never before. Negotiability placed the court in the position
of having to find individuals liable for payment even when they had acted in good
faith and were themselves the victims of the bad faith of others. Negotiability was
ultimately made acceptable only by adopting "a new conception of commerce as the
credit-fueled, private exchange engaged in by individuals across the social order,
which in aggregate inured to the benefit of society as a whole" (226). There was a
corresponding shift in the role of the court from restoring harmony and rewarding
virtue to fostering the optimum conditions for the availability of credit.
Kessler's account of these changes is clear and persuasive. Her work offers access to the way merchants, and the communities in which they were embedded,
rethought the moral dimension of their own social practice. In so doing, she makes
a significant contribution to scholarship on the cultural mediations of commercial
society.
John Shovlin
New York University

Chim~ne I. Keitner, The Paradoxes of Nationalism: The French Revolution
and Its Meaning for ContemporaryNation Building, Albany: State University

of New York Press, 2007. Pp. 233. $65.00 cloth (ISBN 978-0-7914-6957-6);
$21.95 paper (ISBN 978-0-7914-6958-3).
In this cogent and incisive book, Chim~ne Keitner analyzes and assesses nationalism by examining it, in its theory and its practice, at the time of the French Revolution. Whether one sees the Revolution as the mother or the child of nationalism

matters little, since in Keitner's view "the deployment of the concept of nationhood
by French Revolutionary thinkers and politicians provides a rich laboratory for
exploring this concept and testing its ethical and logical limits" (13).
Keitner identifies four paradoxes in nationalism, which she labels (with helpful
alliteration) "conception," "constitution," "composition," and "confrontation."
Each paradox is the subject of a chapter. According to the paradox of conception, a state is only legitimate when it reflects the will of "its" respective nation,
but it is hard to conceive of a nation existing prior to or independent of a state
that would delineate its territorial boundaries and furnish it with institutional
structures. In the eighteenth century, Enlightenment writers and spokesmen for
the oft-refractory judicial magistracy insisted on the prior existence of a nation

whose will, laws and customs prevented the tyranny of royal absolutism, while
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supporters of the king felt compelled to justify his rule in terms of the nation's
interests. Yet when trying to identify the nation in a contractual pre-history, Keitner
shows, philosophes and magistrates failed to acknowledge the role of the centralizing French state in creating the conditions by which individuals inhabiting
diverse regions of French territory (itself consolidated by the state) and divided
by class, occupation, gender and other factors might think of themselves as part
of the same national community.
The second paradox is that of constitution. This concerns the question of how
a nation can be constituted without relying on state institutions which, according
to the prevalent idea of states drawing legitimacy from their nations, should not
yet exist. For example, Keitner notes that the first spokesman for the French nation came from the parlements, the Old Regime judicial courts that challenged the
king by claiming to be guardians of France's fundamental laws (and in the process
rejected some of his legislative measures). Similarly, the author observes, when
Abb6 Sieyes famously urged the Third Estate in 1789 to defect from the castebound institution of the Estates General and form a unitary National Assembly,
he nevertheless used the venerable deliberative body as his forum.
The third paradox addressed in Keitner's book is that of composition. Who is
included in the nation, and who is excluded? According to the voluntarist model
(epitomized for many scholars by France), citizens belong to the nation by virtue
of their will, in contrast to the non-voluntarist model in which race or ethnicity
delineates national boundaries. Yet Keitner argues that will alone often fails to
create the kind of unity that nationalism demands. She points to proposals by
revolutionaries to impose the French language on speakers of other languages or
"dialects," citing these plans (which admittedly never became law) as evidence
that even the purportedly more liberal voluntarist conception of nationhood has
coercive tendencies.
Fourth and finally, Keitner analyzes the paradox of confrontation. The principle
of national self-determination requires nations to treat each other as equals in the
international arena, respecting each other's sovereignty and only waging wars of
self-defense. Yet nationalism induces members of any given nation to see themselves as special, and often superior, an attitude which encourages arrogance and
even aggression. Confrontation paradoxically comes about in part when members
of one nation view another nation as insufficiently universal in its respect for human fights and thereby acquire a justification for "liberation" via invading armies.
Keitner shows how the French revolutionaries and subsequently Napoleon used the
universalist ideology of national self-determination to impose their laws on-and
enrich themselves at the expense of-neighboring countries.
Following a synthetic chapter elaborating on the four paradoxes is an "epilogue"
that considers the striking parallels between the French invasions of neighboring
countries in the era of the Revolution and the U.S.-led invasion of Iraq. In both
cases supporters of war combined the rhetoric of universal rights with the discourse
of national liberation to justify attacks on other nations. Given the anti-French
mood in the Bush administration, it is ironic to see the extent to which the President and his supporters have replicated ideologies deployed two centuries ago in
revolutionary and Napoleonic France.
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Specialists in the history of the French Revolution will find much that is familiar in Keitner's book. Since Franqois Furet's revisionist challenge to "Jacobin"
orthodoxy in the 1970s, historians have repeatedly exposed the weaknesses of an
interpretation that takes the triumphalist claims of French revolutionaries at face
value. Still, historians will welcome Keitner's sustained analysis of the idea of the
nation and be gratified to read a compelling case for the continued relevance of a
much-debated historical subject. Moreover, the author's audience includes political theorists and scholars of international relations whose understanding of a key
concept in their fields will benefit from Keitner's historically informed analysis.
Ronald Schechter
The College of William and Mary

Corinne Gaudin, Ruling Peasants: Village and State in Late Imperial Russia,
DeKalb: Northern Illinois University Press, 2007. Pp. 271. $40.00 (ISBN 9780-87580-370-8).
This study carefully documents the Russian autocracy's effort to subject the peasant
majority of the population to the rule of law. The new legislation did not only apply
to taxes and policing; it was intended as well to regulate how to till and redistribute
land, settle internal village disputes, conceive of property rights, and---eventuallyto replace Russia's ubiquitous repartitional land communes with a regime of private
ownership. The challenges of implementation are illuminated by Gaudin's careful
focus on the daily administrative encounters between peasants and officials in the
late nineteenth and early twentieth centuries; Russia's three much-studied revolutions are given rather short shrift.
According to Gaudin, reformers of all sorts were inspired by a mission to save
and protect a "dark" peasantry-ignorant, resistant to change, illiterate, simple,
devious, dishonest, apathetic, volatile, and easily manipulated by venal elements
(3). However, Gaudin does not go beyond these familiar negative stereotypes to
consult the more nuanced views of leading contemporary legal scholars and economists, who neither romanticized peasants nor downplayed the significance of the
peasantry's enthusiastic embrace of educational opportunities during the second
half of the nineteenth century (E. Kingston-Mann, In Search of the True West, 1991
and B. Eklof, Russian PeasantSchools, 1987).
At the forefront of the government's rural policy was the network of land captains
created in 1889. These new state officials were to supervise peasant institutions and
eliminate the corrupt dealings and defects of character that spoiled the autocracy's
romantic vision of a simple and loyal commune peasantry. Gaudin carefully sets
out the contradictions and misconceptions that made the land captains' mission so
difficult to achieve. On the one hand, they were forced to rely on peasant officials
to provide "insider" information about commune dealings, and sought the cooperation of peasants powerful enough to be somewhat independent of local pressures.
On the other, land captains were convinced that these were precisely the sort of
peasants who were most likely to be suspect (69). To further complicate the issue,
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since land captains depended on elders for the information that would permit them
to distinguish between valid and invalid appeals, they frequently refused to take action on complaints against village elders. Late nineteenth-century peasant appeals
for legal redress-particularly by women-frequently evoked official laments for
their "litigious" tendencies (91).
Gaudin convincingly demonstrates that many peasants welcomed land captains
and other officials as authorities to whom they could appeal for resolution of village disputes. Between 1901-1904, the majority of peasant criminal cases related
to insults and slander (107). However, after receiving public vindication, peasants
did not seem interested in sentencing. In cases of theft or destruction of property,
they preferred compensation or restitution over the arrest of the guilty party (98).
According to Gaudin, the filing of complaints was often deployed as a scare tactic
to force negotiation, shame family members, defend honor-"in other words, to
achieve goals that had little to do with the substance of law" (130).
In the late nineteenth century, the supervisory efforts of new officials and state
courts multiplied, and a growing number of the autocracy's policy-makers abandoned earlier commitments to the "commune ideal," focused instead on commune
backwardness, and targeted communes for elimination. Anti-communal property
reforms were introduced in the midst of the Revolution of 1905-1907. It was revealing that households which had lost members since the last general repartition were
among the first to petition for land titles to protect their holdings-a phenomenon
that significantly exacerbated commune hostility toward the reform process (173).
Women were particularly victimized by accompanying changes in inheritance laws
that favored redistribution of property to males and permitted widows to inherit
only 1/7 of the household's property (125).
In general, the author tends to agree with contemporary portrayals of the commune as the site of conflict rather than solidarity. In her view, commune expressions of unanimity simply represented a "snapshot" of the balance of power in the
commune at a given time (149). It is at this point that Gaudin's relative neglect
of the events of 1905 and 1917 are particularly telling. In both revolutions, communes unconstrained by the state collectively seized gentry land and inundated
the government with petitions demanding the abolition of private property in land.
In 1917, commune peasants reiterated this demand (and the Bolsheviks gained
popular support by including it in their first Decree on Land).
In general, Gaudin's account brilliantly sets out the difficulties that arose for
reformers attempting to rule a populace they viewed as backward (and wisely notes
that post- 1917 Soviet officials experienced similar challenges) (211). Unfortunately,
her generalizations about early twentieth-century peasants and communes are rather
too dependent on the views of government officials who were far from neutral on
this topic and fail to adequately account for the commune's near universal resurgence after 1917.
Esther Kingstonn-Mann
University of Massachusetts, Boston
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Chantal Stebbings, Legal Foundationsof Tribunals in Nineteenth Century
England, Cambridge: Cambridge University Press, 2007. Pp. 344. $106.00
(ISBN 978-0-521-86907-2).
In the twentieth century, as the adjudicative and administrative aspects of governmental institutions became more clearly demarcated, tribunals have come to
be seen as essentially adjudicatory bodies, albeit ones which fit uncomfortably
into the legal system. Chantal Stebbings's new book seeks to shed new light on
their status by tracing the history of their nineteenth-century antecedents. As she
shows, modern tribunals (which can be roughly dated from the pre-1914 Liberal
social legislation) were not the product of a planned development of an alternative
system of dispute resolution, but were modeled on a particular set of nineteenthcentury administrative bodies with adjudicative functions. These bodies developed
out of governmental responses in the 1830s to the social problems generated by
industrialisation and urbanisation, and were part of the early nineteenth-century
"revolution in government." This book is not concerned with those parts of the
regulatory state which have most interested historians in the past-such as the factory inspectors-but rather concentrates on four areas where administrative bodies
exercised significant adjudicative powers: income tax assessment and collection;
the tithe, copyhold and inclosure commissioners; rate assessment under the New
Poor Law; and railway regulation.
Following in the tradition of Oliver MacDonagh, Stebbings argues that they
were the result of administrative pragmatism rather than ideological motivations.
These non-judicial bodies were given powers of adjudication largely because the
alternatives were too unattractive. The common law courts were too slow and costly
to deal with the minor matters likely to come before commissioners. Justices of
the peace were regarded as inappropriate for this kind of work, since their social
position might make them enemies of the reforms which were to be implemented,
and because they (like the judges) lacked the requisite knowledge for this kind of
administration. Finally, arbitration was often rejected as it lacked the element of
compulsion which it was felt was requisite. In their adjudicative work, the new
tribunals were intended to be as simple and cheap as possible. They were largely left
to themselves to devise their own rules of procedure. The participation of lawyers
was discouraged, since their presence was the greatest contributor of cost. The
model tribunals were the land rights ones, which gained much popular support and
had few appeals. By contrast, the railway commission (set up in 1873) retained a
highly judicialized procedure (thanks to the pressure of the deep-pocketed railway
companies), which made the tribunal so expensive that it was ineffective for the
ordinary trader.
Stebbings's careful research shows that there were many tensions in the workings of the new system which combined judicial and administrative aspects. For
instance, the desire for simplicity and cheapness ran against the need for sufficient
formality to secure confidence in the decision, and sufficient legality to avoid the
appearance of "palm tree justice." Similarly, there were obvious tensions in an
adjudicative system which was an arm of the executive, staffed by men paid (for
the most part) out of the consolidated fund. Stebbings shows that in many areas,
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reformers sought to inspire local confidence in the system by appointing commissioners with local ties, and by setting a high property qualification for commissioners and requiring them to take oaths. But confidence could not be guaranteed.
General commissioners of income tax, who were often unduly influenced by the
local government official in the district, the surveyor, often inspired little confidence. By contrast, the special commissioners, who were paid public officials,
were regarded as independent and were respected.
This is in essence an administrative history of the four kinds of tribunals covered
in the work, though not a history of the particular bodies discussed. The book
is structured thematically, with material from each kind of tribunal discussed in
separate chapters on topics such as "composition and personnel" and "procedure
and practice." It does not discuss the political pressures which led to the creation
of particular bodies. Nor is she concerned with writing a history of the practical
working of these institutions and their effect. Indeed, the reader must wait for the
fifth chapter for a description of how these bodies executed their core functions.
But Stebbings has mastered a vast amount of detail, for the tribunals were varied
in their nature and composition, and were regulated by a large amount of statute
law. This book is almost encyclopaedic in its coverage, and contains a great fund
of information on these bodies which will be of great use to future scholars. It
also includes a particularly useful chapter on the relationship between the tribunals
and the superior courts, showing how the courts developed and exercised a power
of judicial review of errors of law in the tribunals. It promises to be an essential
reference point for future historians working on nineteenth century tribunals.
Michael Lobban
Queen Mary, University of London

Jamie L. Bronstein, Caught in the Machinery: Workplace Accidents and Injured
Workers in Nineteenth-CenturyBritain, Stanford: Stanford University Press,
2007. Pp. 240. $55.00 (ISBN 978-0-804-70008-5).
It is a convention of histories of British and American workplace accidents that
during the nineteenth century such accidents were treated differently in law and
understood differently in society than they had been in the eighteenth century
and than they would be in the twentieth century. An eighteenth-century regime of
paternalism, in which injured workers could look to their masters or to a generous
poor law for support, gave way in the nineteenth century to a harsh and restrictive poor law and to a tort regime which left many injured workers without legal
recourse against their employers. By the twentieth century, this regime had itself
been displaced by one that imposed legal responsibility for workplace accidents on
employers; in the United States this change was most often implemented through
the establishment of workers' compensation systems.
Although she makes clear that evidence from the eighteenth century is not definitive, the logic of Bronstein's argument requires her to adopt this basic narrative
structure. The nineteenth-century regime governing workplace accidents is portrayed, by and large, as the outgrowth of a particular set of ideas about individual
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free agency that represented a sharp break with eighteenth-century conceptions. No
longer would adult working men be viewed as a kind of legal dependent of their
employer. The doctrine of free agency that emerged during the early nineteenth
century held, by contrast, that adult working men were and should be their own
persons, the dependent of no man, and under no man's control, but at the same time
no other man should be responsible for their protection and support. Through the
lens of this ideology, appeals for safety legislation, legislation mandating maximum
hours or mandatory compensation for workplace accidents, were viewed as attempts
to turn workmen back into dependents, undermining their status as independent,
self-governing, free agents.
The nineteenth-century tort regime governing workplace accidents is said to
have grown out of this ideology. Its three principal legal pillars, the Fellow-Servant
rule, assumption of the risk, and contributory negligence were all based on its
premises. Assumption of the risk held that in contracts of employment, workmen
impliedly assumed all the ordinary risks of a job in return for which they were
impliedly compensated with a higher wage, an imaginary bargain struck between
completely informed, equal free agents, the terms of whose freely undertaken
implied agreement had been incorporated into the contract. The first doctrine, the
Fellow Servant rule, maintained that where a workman was injured as the result
of the negligence of a co-worker, he could not look to their common employer for
compensation in tort.
The consequence of these doctrines was that workers could almost never recover
from their employers for workplace injuries. Bronstein proceeds to give interesting
accounts of two aspects of this system. She shows that the costs of workplace accidents did mostly fall, as we would expect, on individual workers and their families,
but that they were also borne to a lesser extent by a number of other parties. In
some cases, paternalistic employers undertook to compensate injured workers on
a voluntary basis, in exchange for the gratitude and continued deference of workers. In other cases, especially dramatic accidents involving multiple deaths, the
public was asked to subscribe to funds for the victims and their families, and did
surprisingly often. In certain trades, workers made regular contributions to friendly
societies or union welfare funds, collectively bearing the costs of workplace accidents. In other cases, workers purchased individual insurance policies.
Bronstein proceeds to examine the everyday understandings that helped to sustain this regime for many decades. Accidents were commonly viewed as a matter
of individual bad luck, or divine providence; workers were frequently stoical about
their circumstances. Bronstein shows that one of the obstacles to change was that
workers themselves had internalized the ideology of free agency, creating divisions
within their own ranks about the desirability of safety laws and laws that would
make employers responsible for the costs of workplace accidents. A considerable
number of workmen believed, according to Bronstein, that protective legislation
would subvert their independent manhood. Indeed, in one of the most interesting
sections of the book she shows that the early British Factory Acts covered industries
in which workers were overwhelmingly women and children, reinforcing the notion
that such protective legislation was appropriate only in the case of workers who
were less than fully independent free agents. The doctrine of free agency was a
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two-edged sword for working men: it may have hobbled them in their determination to seek protective legislation, but it supported their sense of manhood, and
more importantly, underwrote their claim to the suffrage.
This is mainly a book about Britain though Bronstein does include some U.S.
material as a way of pointing out differences and similarities. The turning point in
Britain came in 1867 when the Second Reform Bill expanded the suffrage so that
many more workmen were entitled to vote. Momentous changes in the accident
regime followed, though not for a number of years. Here the form of Bronstein's
explanation begins to shift; ideological factors are displaced by political and economic developments. Having won the suffrage, British workmen quickly discarded
their earlier reluctance to agitate for safety and mandatory compensation legislation.
Their increasingly powerful unions now spoke with one voice about the need for
reform, persevering over many years in campaigns to pass protective legislation.
Bronstein does not seem to consider the possibility that workmen had failed to
agitate aggressively for this kind of legislation earlier, not primarily because they
viewed it as a threat to their manhood or to their claim to the suffrage, but quite
simply because, lacking economic and political power, they felt hopeless about
its prospects.
The power that grew out of the vote contributed to transforming economic as
well as political relations. During the 1870s, parliament removed many of the legal
restrictions that had operated to weaken trade unions up until that time. The great
change in the legal treatment of workplace accidents was just one of the changes
that transformed the position of working people in British life over the next several decades. New statistical ideas about workplace accidents were certainly part
of this transformation in the same way that the ideology of free agency had been
part of an earlier ideal/material system which, however, had also been constituted
by a politics that excluded working people from the vote, a legal system that was
antagonistic to unions, and a harsh poor law.
Robert J. Steinfeld
SUNY at Buffalo, School of Law

Michael I. Meyerson, Liberty's Blueprint:How Madison and Hamilton Wrote
the Federalist Papers, Defined the Constitution, and Made Democracy Safe
for the World, New York: Basic Books, 2008. Pp. xiv + 309. $26.95 (ISBN
0-465-00264-1).
The Federalistpapers have served as an essential tool for understanding the genius of the American political system as well as its shortcomings. Cited by the
Supreme Court more often than any other historical document, The Federalistis
the authoritative gloss on the Constitution.
University of Baltimore legal scholar Michael I. Meyerson has written a study of
The Federalistthat seeks to counter recent scholarship that downplays the impact
of the essays of Alexander Hamilton, James Madison, and John Jay. According
to Meyerson, the essays of Publius "not only serve as the single most important
resource for interpreting the Constitution." They provide "a wise and sophisticated
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explanation for the uses and abuses of governmental power from Washington to
Baghdad" (ix). What Akhil Amar has done for the Constitution, Michael Meyerson
sets out to do for the essays drafted to explain it.
Liberty's Blueprint, a book conceived for a popular audience, was written in
response to increased public interest in the subject as well as the varying and often
seemingly partisan uses of The Federalistin Supreme Court opinions, especially
in matters dealing with separation of powers and federal-state relations. Meyerson
notes that "justices sometimes cherry-pick The Federalist,citing as gospel the
sections which support their conclusions while ignoring the inconvenient essays
which point in the opposite direction" (184).
Meyerson lays out his agenda about mid-way through his book in an insightful chapter entitled "Why and How to Read The Federalist." Meyerson seeks to
counter the work of Douglass Adair, Forrest McDonald, Clinton Rossiter, Albert
Furtwangler and Larry Kramer. These scholars have all argued that the essays
did little to convert any Anti-Federalist in New York City or around the country.
Moreover, the greatest impact of the essays, in this analysis, was to bolster support
among already committed Federalist delegates.
While Kramer has argued, for example, that only twelve newspapers outside
of New York re-printed any of the essays, he ignores, according to Meyerson, the
ways in which it was distributed. Meyerson notes that copies were mailed all over
the country. He has found evidence that delegates to the Massachusetts, North
Carolina, and New Hampshire ratifying conventions were aware of Publius's views
on the Constitution. In Meyerson's analysis, it was in its printed two-volume book
form, which appeared in early January 1788, that The Federalisthad its "greatest
impact" (138).
In his introduction, Meyerson reviews the long-standing historical controversy
surrounding authorship of The Federalist.In Part I, Meyerson chronicles the political thought of Alexander Hamilton and James Madison in the critical period
of the 1780s. Meyerson synthesizes recent historical scholarship on the calls for a
convention to amend the Articles of Confederation, the drafting of the Constitution,
and the development of partisan politics in the 1790s. Chapter Four, "Producing The
Federalist,"is perhaps the best in the book. Meyerson demonstrates how the opening essays, at least through Federalist22, were all drawing, sometimes verbatim,
from prior research by Hamilton and Madison. Meyerson deserves considerable
credit for his lucid explanation of the connection between Madison's "Ancient
and Modern Confederacies" and "The Vices of the Political System of the United
States" and his contribution to The Federalist.
The focus of Part II is how to "read" The Federalist.While only twelve pages,
Meyerson's chapter on the famous tenth installment of The Federalistis first-rate.
Meyerson makes an interesting connection to an argument made by Madison at
the Convention in relation to slavery and majoritiarian governance. In Meyerson's
view, "the ability of the white majority to impose the institution of slavery was a
prime example of the destructive power of factions" (169).
This is a lively, informative study, which undoubtedly furthers our knowledge
of The Federalist.However, Meyerson's work would have been better if it had a
clearer focus and organizational structure. He rarely makes connections from The
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Federalistto specific clauses in the Constitution. Moreover, Meyerson at times
claims more for his thesis than his evidence can sustain. More than two pages of
evidence were needed in order to redirect the historical scholarship on the impact of
The Federaliston the ratification process. Trish Loughran's important new book,
The Republic in Print:Print Culture in the Age of U.S. Nation Building, 1770-1870,
contradicts Meyerson's argument in regard to the impact of The Federalist on
ratification.
Moreover, the simple fact that the Constitution had already been ratified by nine
states, and was in effect when New York and Virginia finally joined the Union in
the summer of 1788, remains a powerful point to overcome. Meyerson highlights
the Anti-Federalists' arguments, but he gives them only limited attention. The
adoption of the Bill of Rights and the Jeffersonian triumph in the Election of 1800
attests to the influence of anti-federalism in the early republic. Non-specialists will
certainly find Liberty's Blueprint to be a useful introduction to The Federalist,but
scholars will likely be disappointed.
Erik J. Chaput
Syracuse University

James Oldham, Trial by Jury: The Seventh Amendment and Anglo-American
Special Juries, New York, New York University Press, 2006. Pp. 353. $55.00
(ISBN 978-0-8147-6204-2).
Over the last two decades, James Oldham has established himself as the foremost
authority on Judge Mansfield and late eighteenth-century English law. This research
has given Oldham an extremely valuable perspective on a variety of issues relating
to the history of jury trial. This book reprints a number of Oldham's publications
on juries and supplements them with some new material.
The first four chapters relate to problems arising under the Seventh Amendment of the U.S. Constitution, which requires preservation of the right to jury in
"suits at common law." The Supreme Court has held that this provision should be
interpreted with reference to the rules and practices of the common law in England
in 1791. Although Oldham is clearly skeptical about the wisdom of using history
to determine the scope of the right to jury, he does not seriously question it, but
instead uses his historical expertise and modem legal skills to analyze some of
the most difficult issues which courts have faced.
In Chapter 1, Oldham addresses the issue decided by the Supreme Court in Markman v. Westview Instruments (1996), whether the interpretation of patent claims is a
matter for judge or jury. Oldham undermines the historical basis of Justice Souter's
opinion in that case by showing that there were many late eighteenth-century patent
cases (although most were unpublished) and that issues involving the interpretation
of written documents usually were resolved by the jury.
In the second chapter, Oldham addresses the question of whether there should
be a "complexity exception" to the right to jury trial. The most fundamental point
made in this chapter is that complex cases in the late eighteenth-century would
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often have been tried before special merchant juries, which rendered a complexity
exception unnecessary.
Chapter 3 addresses the broader question of law and fact. Oldham surveys the
debate about whether judges should inform jurors of their power to disregard judicial
instructions about the law and discusses the extent to which judges can overturn
verdicts contrary to law. In general, the historical remedy for verdicts contrary to
law was a new trial. The chapter concludes with a discussion of how judges drew
the line between law and fact in defamation, commercial, and criminal cases.
In Chapter 4, the only completely new chapter, Oldham turns to the role of
the jury in calculating damages, both compensatory and punitive. He concludes,
contrary to a recent Supreme Court decision, that late eighteenth-century judges could not determine damages without a jury unless the amount was undisputed
or the plaintiff consented. With regard to punitive damages, Oldham establishes
that English judges tolerated and sometimes even encouraged them, and almost
never overturned them. When English judges did question damages, they used
the remittitur procedure, which ordered a new trial unless the plaintiff accepted
reduced damages proposed by the court.
Chapters 5 through 9 examine juries composed of persons specially recruited for
particular trials. The jury of matrons, the only jury upon which women routinely
served, determined whether a woman was pregnant and therefore whether execution should be delayed until the child was born. Oldham shows that this procedure
was frequently abused, either by merciful jurors or by suspects who arranged to
have themselves impregnated before trial. During the nineteenth century, the jury
of matrons was gradually replaced by medical professionals.
In Chapter 6, Oldham presents evidence from the Year Books and Selden Society
publications supporting the hypothesis that medieval jurors were "self-informing."
That is, they based their verdicts on information gathered outside of court rather
than relying on evidence presented at trial.
Special juries were juries recruited either by the "struck jury" method or for their
special knowledge or elevated social standing. Under the "struck jury" procedure,
parties were allowed to "strike" jurors from an unusually large panel of potential
jurors. This Procedure was frequently, but not always, used with panels of expert
or high-status jurors. The special jury of merchants was most famously used by
Mansfield to decide commercial cases in accordance with merchant custom. Oldham traces the practice from England into the United States. Surprisingly, there
were several American states which used these procedures even in the twentieth
century, although the procedure largely fell into disfavor as more democratic notions of juror recruitment came to prevail.
Although each of these articles is thoroughly researched, the reader is left wondering about issues which were not covered. For example, while Supreme Court
cases have focused on the right to jury in relatively narrow circumstances, Oldham
occasionally makes casual references to larger procedural changes which suggest
that the right to jury has been substantially curtailed in the last two centuries. The
dramatic expansion of discovery and the invention of summary judgment have allowed judges to review the evidence before trial and render judgment on their own
in cases that previously would have gone to jury trial. In addition, in the eighteenth
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century, even cases decided in equity would routinely have been decided by a jury,
because the Chancellor usually referred factual issues to the common law courts.
Over the last two centuries, this procedure has vanished, again drastically reducing
the frequency of jury trial. One hopes that Oldham, or perhaps another historian,
will take up these broader changes.
Daniel Klerman
University of Southern California

Bruce Eelman, Entrepreneursin the Southern Upcountry: Commercial Culture
in Spartanburg,South Carolina, 1845-1880, Athens: University of Georgia
Press, 2008. Pp. xv + 313. $42.95 (ISBN 978-0-8203-3019-8).
This book exemplifies the virtues-and vices-of the relatively new field of microhistory. By focusing on a single county, Eelman offers absorbing details of daily
life that broader studies might miss. Yet I wanted more context, comparisons, and
careful analysis as I read this work.
The main message is that the end of the Civil War transferred power from rural
planters to entrepreneurial businessmen. No kidding! Eelman defines "entrepreneur" in Schumpeterian terms-a person who uses resources innovatively (6).
When your principal resource (slave labor) disappears, losing ground isn't too
surprising. I wonder if Eelman would find a similar power shift in Northern communities where labor markets functioned much as they did before the war.
Chapter ends summarize Eelman's themes: town dwellers wanted relatively more
infrastructure, townspeople advocated more schooling and formal law than country
residents but the two groups were equally racist, and supporters of manufacturing
and railroads ended up more successful than farmers. I found the summaries essential, as my attention sometimes lagged mid-chapter.
Alert readers will find fascinating details. Eelman tells of the slave flattened in
a rolling mill whose elongated coffin had to be specially made (40). When slave
prices rose in the 1850s, one Spartanburg iron manufacturer imported Swedes to
do the work (41). Postbellum importation of guano made cotton a more viable crop
(144). Spartanburg educators generated innovative student-loan-program ideas to
keep institutions operational (190). Competitions among communities for railroad
lines sound like modern squabbles over which town will pay the most to finance
a sports stadium (167-68).
But some details require more, well, detail. Tables 3 and 4 (33) list values of
various Spartanburg assets. Yet how do these compare to similar measures in the
rest of South Carolina? The South? The nation? Table 8 (101) reports that from
1850 to 1860 Spartanburg criminal actions concerning property (as a percentage
of total crimes) quadrupled whereas crimes against persons halved. But without
information about trends or statistical significance, interpreting these numbers is
challenging. Another table (Table 15, 237) offers more figures, but the reader must
draw conclusions about what these really mean.
Eelman misses opportunities, too. He offers interesting information about several
Spartanburg textile manufacturers (42-47) and explains why the Bivingsville mill
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improved productivity; he could have pointed directly to his tables 6 and 7 to quantify
this result. These tables, like others, raise more questions than they answer. Why
did only two mills survive from 1850 to 1860? In contrast to Bivingsville, why did
Crawfordsville quadruple capital (and what does "capital" measure?) but experience
little increase in product value? Eelman also states that Spartanburg entrepreneurs
desired better public education for all but wanted blacks and whites to receive different schooling (212). He buttresses his argument with school funding data (205)
and newspaper accounts (203), and he claims that Spartanburg's postbellum growth
in school attendance was "more impressive" (201) than that of the state: only 19.6
percent of South Carolina whites aged 6 to 16 attended school in 1870 but 54.9
percent attended in 1875; the Spartanburg percentages are 29.7 and 83.4. Yet Eelman
fails to note that the second figure is 2.8 times the first in both cases-one might
argue that the Spartanburg and state figures are in fact comparable.
Eelman sometimes draws unsupported inferences. He reports'lively discussions
about fencing laws (156-60). Yet I don't see why fencing stock in would "retard
[entrepreneurs'] progressive goals for the upcountry" (160). He suggests townfolk
were more interested in making Spartanburg a trade center than their rural brethren
(25) but also acknowledges that farmers wanted markets to sell their crops (13).
He claims southerners did not want to accept handouts like free education for fear
they would be viewed as paupers (74). But a more compelling reason was that those
taxed to support schools would not benefit because they had good alternativesprivate schools-and potential beneficiaries would not consider "free" schooling
worth the opportunity cost of losing their children's labor. After emphasizing the
weakness and irrelevance of Southern legal structures, he invokes the statistic that
72 percent of Spartanburg cases were brutal crimes to show that the county was
violent (90-91). If courts were irrelevant, why is this good evidence?
If Eelman uses economist Joseph Schumpeter to define terms, he could have
exploited economics more explicitly to frame his work. For instance, despite their
apparent racism, Spartanburg leaders resented attacks on freedmen grading railroad
lines (226). Why? Because these violent acts ate into profits in the short run-in
the long run, too, if the North reacted by imposing martial law. Eelman alludes
to these connections but does not articulate them fully. Alternatively, he could
have followed Fox Butterfield's (All God's Children) example by constructing his
South-Carolina-county microhistory around an individual, such as Spartanburg's
delightfully named David Golightly Harris.
Jenny Wahl
Carleton College

Albert M. Rosenblatt, ed., The Judges of the New York Court of Appeals: A
BiographicalHistory, New York: Fordham University Press, 2007. Pp. lxiii +
1046. $150.00 (ISBN 978-0-8232-2763-1).
This substantial volume presents the reader with exactly what the title says, plus
much additional useful information. While the major portion is devoted to 106
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biographies of judges of the N.Y. Court of Appeals, the state's highest court, the
book also contains a summary history of the state's court system prior to 1846,
when the Court of Appeals was established; brief biographies of 68 judges who
served on the court ex officio; brief biographies of the chief clerks of the court;
a bibliography of works relating to the court before 1847; a listing of justices of
the Supreme Court of Judicature during the colonial period and early statehood,
including the state's Chancellors; and a handsome selection of plates, many in
color, illustrating documents, artifacts, buildings, and people of the court.
To furnish the labor of bringing this work to life, Albert Rosenblatt, judge on the
Court from 1999-2006, enlisted the help of 85 contributing authors, many of them
former law clerks or court attorneys. Seven contributors are relatives of their subjects. As editor and contributor, Rosenblatt has ensured that the biographies follow
straightforward narratives: each of the 106 lives begins with a full-page portrait or
photograph of the judge, followed by details of early life, education, career on the
Court, and significant opinions. From the list of sources consulted for each biography,
it is clear that the authors drilled down to unearth collections of letters, newspaper
articles, and photographs from local historical societies and college archives. Most
pieces list publications by the judge and include a section on progeny, tracing descendants of the judges to the present day. Many articles are enlivened with family
photographs. One does note, however, there are few cases when judges' papers have
survived. Papers of Irving Goodwin Vann can be found at the Onondaga Historical
Association and those of Harold A. Stevens in the Schaumburg Center for Research
in Black Culture of the New York Public Library. More to be regretted is the case
of Irving Lehman whose widow destroyed much of his correspondence and papers.
The volume intends to be comprehensive, including biographies, or autobiographies
in the case of two judges,, of current members of the court. Only the most recent
appointments, Eugene F Piggott and Theodore Thomas Jones, Jr. were too late to
be included. In his introduction Rosenblatt explains that this book is not meant to
explore issues of decisional law, yet because many biographies link the judge with
leading cases and decisions, it would have been useful to add a table of cases to the
name and subject indexes.
Inquisitive readers will find many ways to use this reference work. Rosenblatt
observes that several judges continued distinctive careers after leaving the Court.
Three were appointed to the Supreme Court of the U.S. (Ward Hunt, Rufus Wheeler
Peckham, Jr., and Benjamin Nathan Cardozo). Kenneth Keating was appointed
Ambassador to India. Reading through these many lives, I focused instead on
legal education, counting eight judges and one chief clerk who attended Litchfield
Law School: Lewis Bartholomew Woodruff, Ward Hunt, William Johnson Bacon,
Henry Pierrepont Edwards, George Gould, Augustus Cincinnatus Hand, Theron
Rudd Strong, Josiah Sutherland, and Frederick A. Talmadge.
Keeping track of the names of judges from 1847-2007 is a daunting task. Rosenblatt can be credited for synthesizing the work of many contributors into a coherent
and readable volume, but I must correct one confusion of names. Among the Commissioners of Appeals, appointed to deal with the court's backlog of cases in 1870,
is listed Charles Chauncey Dwight (1830-1902). This gentleman, a state supreme
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court judge, served in ex officio capacity on the court in 1868, but was not a commissioner in 1874 and 1875. It was Theodore William Dwight (1822-1892) who
was a member of the Commission on Appeals for those years. He is better known
as founding dean of Columbia College School of Law.
The New York Court of Appeals takes its history very seriously. In 2002, the Historical Society of the Courts of the State of New York was chartered. The Society
produces a newsletter, maintains a website (www.courts.state.ny.us/history), and
encourages the study of New York's legal history through educational programs,
lectures, and publications. Two earlier books, The History of the New York Court

of Appeals, 1847-1832 by Francis Bergan, (Court of Appeals 1964-1972), and The
History of the New York Court ofAppeals, 1932-2003 by Bernard Meyer (Court of

Appeals 1979-1986), Burton Agata and Seth Agata, document the Court's changes
in jurisdiction, constitutional reorganizations, and influential decisions. This biographical history puts a human face on the courthouse in Albany and provides a
polished model for courts in other states to follow.
Whitney S. Bagnall
New York, N.Y

Jeffrey Brandon Morris, EstablishingJustice in Middle America: A History of
the United States Court of Appealsfor the Eighth Circuit,Minneapolis: Uni-

versity of Minnesota Press, 2007. Pp. 441. $39.95 (ISBN 978-0816648160).
The author of an institutional history faces a particular challenge to those who write
in the genre: making such a history relevant and intriguing to a wider audience. Those
familiar with the court (like me, a former clerk for the Eight Circuit), will find the
book of immediate interest. With this book, Professor Morris manages to tell an
institutional history that draws in a larger readership by shedding light on what the
trends in the Eighth Circuit have meant for national and regional history. The few
flaws in the book tend to follow from the author's desire for coverage and to smooth
over ideological differences inherent in a court that has deep divisions based on the
swinging pendulum of judicial appointments between administrations.
Each chapter of the book has a similar structure, discussing the national and
regional history, judicial administration, and judicial biographies. Both the Introduction and Chapter One focus on the history of the territory that was to become
the Eight Circuit before 1891, including the genesis of the federal courts, displacement of Native Americans, and the coming of white homesteaders and the
railroad. Unsurprisingly, the litigation of this period involved questions of federal
jurisdiction, claims over land, matters related to farming and cases involving the
railroad. In Chapter Two, covering 1891-1929, the book describes the division of
the circuit into its present day form, covering the states of North Dakota, South
Dakota, Nebraska, Minnesota, Iowa, Missouri, and Arkansas. Some of the notable
cases from this period involved antitrust (the Standard Oil case) and railroad rate
fixing-statutes, which the author ties in to national trends involving industrialization
and the Robber Barons. Chapter Three, dealing with the period between 1929 and
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1959, notes that despite world events such as the Great Depression and the Second
World War, "the U.S. Court of Appeals for the Eighth Circuit went about its business unobtrusively, making few waves while rendering relatively brief opinions"
(97). Salient categories of cases included bankruptcies (due to the depression),
antitrust cases, and corruption cases, including most famously Boss Pendergast
and his machine.
Chapters Four and Five, covering the eras of the Warren Court and the 1970s,
describe the politicization of the Eighth Circuit, primarily through the appointment of more progressive, liberal judges, including Harry Blackmun, later to be
elevated to the Supreme Court. During this period, civil rights was at the forefront
of litigation, most notably school desegregation, free speech regarding the war in
Vietnam, employment discrimination, and claims of Native Americans. The author
gives a brief, yet comprehensive description of the school desegregation cases in
Little Rock, St. Louis, and Kansas City. The Little Rock desegregation case was
the most "well-known" of these, creating a nationally watched showdown between
the governor of Arkansas and President Eisenhower, who had to call in the national
guard to enforce the court's desegregation order (162).
Chapters Six and Seven describe the Eighth Circuit transitioning into the recent
era. In the 1980s, given the economic difficulties facing family-owned farms, the
circuit heard many cases involving farm bankruptcies. Other salient categories of
cases included employment discrimination, criminal law, Native American law,
free speech, as well President Clinton's woes stemming from sexual harassment
charges dating from when he was governor of Arkansas.
Overall, Morris does excellent work relating the Eighth Circuit's decisions to
events and trends that grabbed the regional and national consciousness. If there
are any weaknesses, it may be a tendency to set aside individual threads or stories
in order to focus on each time period in a comprehensive manner. Completeness
and thoroughness is certainly praiseworthy, but it may come at the cost of keeping
the reader fully engaged. In addition, the author seems intent on describing the
court as overly collegial. However, recent decades have shown much ideological
see-sawing within the circuit based on the appointing administration, with some
decisions being criticized as ideologically driven. Perhaps bringing some of these
ideological debates to the forefront-including the propriety of even having those
debates at all-could have made for a more gripping narrative. One other minor
flaw is a focus on the more modern material; the first chapter covers 69 years in
38 pages while the last 200 pages only cover 45 years. However, this is probably
unavoidable given that documentation is far more available for the recent court
years than it was in pre-statehood days.
Ultimately, this book is recommended reading not only for those "insiders" who
are familiar with the Eighth Circuit, but for all who are interested in the history
and development of the United States court system.
Miriam A. Cherry
University of the PacificMcGeorge School of Law
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Nancy MacLean, Freedom Is Not Enough: The Opening of the American Workplace, Cambridge: Harvard University Press, 2006. Pp. 496. $35.00 cloth (ISBN
978-0-674-01909-6); $22.95 paper (ISBN 978-0-674-02749-7).
In her compelling and important new book, Nancy MacLean describes a fundamental
transformation of postwar American society from a "culture of exclusion" to one that
values race, sex, and ethnic diversity, especially in the workplace (13). According to
MacLean, the contours of modem American society-with its cultural commitment
to diversity accompanied by some continuing economic stratification-are the joint
handiwork of the heroic efforts of civil rights activists and the conservative response
to those efforts. In describing the always complicated and double-sided dynamic
of creating a more inclusive workplace, MacLean has produced a historiographic
powerhouse. She makes substantial contributions to American social, cultural, and
political history too numerous to mention here.
At the heart of the book is MacLean's unearthing of the hard work of women
and minority activists who took advantage of Title VII of the Civil Rights Act of
1964, engaged the administrative machinery of the Equal Employment Opportunity
Commission, and revolutionized the American workplace. MacLean's depiction
of litigation as a social process of grassroots activism and administrative response
offers an invaluable look into how law on the books translates into law on the
ground. Because MacLean takes employment-rather than the flashier and better
excavated ground of education, voting rights, or public accommodations-as her
focus, she also importantly reorients the history of civil rights. MacLean views
employment as central to notions of citizenship, and she emphasizes the preeminence of workplace change in the larger civil rights struggle and in the broader
transformation of American society.
MacLean also breaks new ground in joining a growing but still small group
of scholars engaging the history of contemporary American conservatism. She
describes how initial opposition to workplace change took the form of outright
condemnation of equality most closely associated with southern white conservatives. When the locus of controversy moved from ending formal legal discrimination to achieving equality through quotas and other forms of affirmative action,
however, both the arguments and their purveyors changed. Once some Jewish
organizations-which had long supported black civil rights-opposed quotas, a
new brand of legal and social conservatives saw an opening for a more refined but
equally staunch opposition to continued racial change. In the past, conservatives
had opposed the very idea of equality. Now they embraced a version of "colorblind"
equality that enabled them to capture support from mainstream whites while still
cabining possibilities for real progress.
By telling these usually segregated stories of progressive change and conservative backlash in tandem, MacLean vividly illustrates the deep relationship between
resistance, change, and resistance to change. MacLean highlights the important role
of political realignments in determining how much-and what kind--of civil rights
progress would ultimately take place. She also highlights the complex dynamics of
cultural change: on the one hand, the discourse of equality has become virtually
hegemonic; on the other hand, it has been drained of much of its transformative
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power. The conservative movement both stymied affirmative action in the political
arena and largely succeeded in appropriating the discourse of equality in service
of that goal. MacLean's reconstruction of the ways in which even progressive
historians and journalists have unwittingly propagated the conservative narrative
provides precisely the kind of corrective that recent calls for a "long" civil rights
history have demanded.
MacLean is too sophisticated a historian to fall prey to the temptation to lay the
blame for all unrealized progress at the feet of conservatives, however. Rather, she
points to an increasingly unfavorable economic climate as well. As Title VU was
passed, promising nondiscrimination in industry, industrial jobs were disappearing. As women began gaining access to the building trades in the late 1970s, the
construction industry entered a tailspin. Thus, while MacLean is upbeat about the
degree of inclusion in the twenty-first-century American workplace, she is also
reflective about the ways in which cultural change has outstripped real economic
gains for women and minority workers.
MacLean's nuanced causal story successfully interweaves political, cultural, and
economic forces. But it fails to account adequately for the law itself. MacLean
is a social and cultural, not a strictly legal, historian of American race relations
and civil rights. To the extent that MacLean has an implicit theory of law, it is
an instrumentalist one. Law-for her, in the form of Title VII---can create social
change. Indeed, MacLean quite convincingly demonstrates the extent to which
grassroots activists succeeded in promoting legal reform, which in turn transformed
the terms of inclusion in contemporary American society.
But MacLean largely overlooks the potential failures of the law itself. Her explanations for the limited efficacy of Title VII are external to law--deindustrialization,
stagflation, political backlash. Yet Title VII itself was a fairly modest law. Unlike
earlier efforts to secure nondiscrimination in employment, Title VII did not guarantee
full employment or present any sort of significant challenge to the basic structure of
the labor market. It simply protected against discrimination. Thus, although the conservative movement certainly hijacked the language of nondiscrimination to purposes
quite at odds with those of black activists, colorblindness was nonetheless embedded
in the tools the civil rights movement used from the beginning. MacLean overlooks
the possibility that Title VI's failures were intrinsic to the law and understates the
consequences of choosing particular legal strategies rather than others. While her
movement activists were busy implementing the explicitly nondiscriminatory and
nonstructural Title VII, they were perhaps bypassing opportunities to pursue structural
economic change through other mechanisms. The very successes of Title VII might
thus have cabined the possibilities for other kinds of economic success.
These disciplinary questions aside, Freedom Is Not Enough is a tremendous
achievement. It is analytically sophisticated and beautifully written, meticulously
researched and deeply aspirational. It is essential reading for anyone interested in
postwar America, even remotely, and highly recommended for everyone else.
Risa L. Goluboff
University of Virginia
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Risa L. Goluboff, The Lost Promise of Civil Rights, Cambridge: Harvard University Press, 2007. Pp. 384. $ 35.00 (ISBN 0-674-02465-6).
Regret, at times mournful and at times cutting, threads Risa L. Goluboff's important and lucid book, The Lost Promise of Civil Rights. Goluboff argues that
legal historians have mistakenly characterized the years 1940 to 1954 as a long
but inevitable march toward Brown v. Board of Education. Instead, "the world of
civil rights was conceptually, doctrinally, and constitutionally up for grabs" (5).
Furthermore, claims rooted in labor rights and focused on economic harms seemed
likely to prevail, not those emphasizing formal equality, psychological harms, and
government discrimination that Brown ushered in.
Goluboff stresses that civil rights capable of dismantling Jim Crow had to address
both its economic and racial dimensions. Opportunities for such rights abounded
in the 1940s. Political, intellectual, and doctrinal trends rendered the meaning of
civil rights "up for grabs" and made rights that reached into the private workplace
and extended New Deal economic protections to African Americans the strongest
contenders. These were also the rights that African Americans sought. But lawyers
rejected and reworked these pleas according to their understanding of doctrinal
possibility and their own institutional and political imperatives. Goluboff compares
the NAACP and the Civil Rights Section (CRS) of the U.S. Department of Justice
to explain how these promising civil rights were lost.
The CRS attorneys primarily attacked the economic dimension of Jim Crow.
Established to defend labor rights, during World War II, CRS brought this perspective to African Americans' civil rights. For political, institutional, and doctrinal
reasons, CRS used the Thirteenth Amendment to contest economic coercion. This
Amendment had great potential: it had no state action requirement, easily reaching private employers, and could extend affirmative New Deal labor rights-to
organize, earn a decent wage, and enjoy personal security-to the mostly African
American agricultural and domestic workers left out of New Deal statutes.
The NAACP, Goluboff argues, came to workplace rights late and mostly opportunistically. Traditionally, it litigated issues that concerned its elite membership
and leadership, such as education and housing. Then, in the 1940s, wooed by black
war-industry workers' membership dollars and political cachet, the NAACP brought
substantive due process and equal protection Fourteenth Amendment claims that
promised to "take seriously the economic ...components of Jim Crow" by stretching the state action doctrine to reach private discrimination (199). Despite the
late-1940s rise of anti-labor Cold War politics, Goluboff maintains that economicfocused civil rights remained viable politically and available doctrinally. Nonetheless, by 1950 the NAACP had "rejected" labor cases in favor of an "all-out attack
on Plessy v. Ferguson" (198). It would once again focus on the problems "most
acute for the more privileged of the race": state-mandated discrimination and the
stigma of segregation (252).
For Goluboff, whichever case made the decisive attack on Jim Crow would "both
embody the legal understanding of what Jim Crow was and begin to define the constitutional response to it" (239). The NAACP's choices meant that case was Brown,
not one vindicating the economic-based civil rights of the 1940s. Once decided,
Brown consolidated government lawyers' shift to race-based desegregation claims
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and reinforced the NAACP's eschewal of working-class African Americans' concerns.
Brown also led to today's civil rights, which have "separated economics from race
and justified judicial interference with the latter but not the former" (264).
Goluboff's impressive book is required reading for legal, political, civil rights,
and labor historians. While scholars have recognized the labor-focused civil rights
activism of the 1930s and 1940s, Goluboff is the first to recover its legal counterpart,
wherein civil rights attorneys sought to ensure substantive economic security for all
workers, not only formal equality for African Americans. She also helps complicate
Brown-centered civil rights legal histories, inserting contingency into the rise of
modem equal protection. Furthermore, Goluboff challenges recent postwar histories
that have emphasized legal liberals' misplaced faith in courts as vehicles for change,
suggesting legal decisions had the power to foster, or thwart, Jim Crow's demise.
But Goluboff may prematurely eulogize civil rights' promise, both overestimating the potential of the abandoned Thirteenth Amendment approach and underestimating the economic goals of post-Brown equal protection. For decades after
Brown, equal protection offered hope of economic security as attorneys stretched
state action to reach ostensibly private discrimination by employers and unions.
And while Goluboff details the limits of equal protection, she does not similarly
examine Thirteenth Amendment claims. Which of Jim Crow's many facets might
they have ultimately failed to reach? Many of equal protection's limits resulted
from backlash litigants bending doctrine to their own ends. If successful, in what
ways might Thirteenth Amendment doctrine have been likewise transformed?
Goluboff convincingly demonstrates that Brown has warped civil rights legal
histories, which have read a road to that decision onto a much richer, variable,
and contested past. As such, it is a triumph. In what sense civil rights' economic
promise has been lost is less clear: did it cease after Brown or has it merely fallen
from view? That Goluboff's rich book provokes such weighty questions is a testament to its significance.
Sophia Z. Lee
Yale University

Tony A. Freyer, Little Rock on Trial: Cooperv. Aaron and School Desegregation, Lawrence: University Press of Kansas, 2007. Pp. 238. $35.00 cloth (ISBN
978-0-7006-1535-3); $17.95 paper (ISBN 978-0-7006-1536-0).
Tony Freyer wrote the first comprehensive review and interpretation of the Cooper
v. Aaron case (The Little Rock Crisis:A ConstitutionalInterpretation[1984]). That
text remains a classic. This new book, Little Rock on Trial, is part of a University
Press of Kansas series intended to be used as teaching materials. The press web
site describes the book as "a concise, lucid, and eminently teachable summary of
that historic case and shows that it paved the way for later civil rights victories."
The book will serve well as adjunct reading in a course with a broader textbook
and a professor's lectures. A lengthy introduction (twelve pages) summarizes the
entire book. Each chapter begins with one to three pages summarizing that chapter's contents. The bulk of each chapter then provides the meat of the material.
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The bulk of the first four chapters chronologically relates the actions of numerous
groups: the plaintiffs (local African Americans, local NAACP groups, and their
lawyer), the defendants (Little Rock School Board and their lawyers), the national
NAACP, segregationist groups, Arkansas governor Faubus and his consultants, the
Department of Justice, and President Eisenhower and his administration. Chapter
five does the same thing in describing the interactions of the different members
and factions within the United States Supreme Court when drafting its opinion
in the case. The final, sixth, chapter provides a summary of subsequent Supreme
Court cases in which Cooper v. Aaron is cited as precedent, indicating how the
Court's use of that precedent has changed over the past fifty years.
The book is best when Freyer focuses on the details of specific events; for example, those leading to filing of the case, concerning its first phase (court approval
of the desegregation plan proposed by the Little Rock School Board), and the second
and final phase (the School Board's petition for delay in implementing the plan
and the Supreme Court's final opinion denying a delay). Freyer's behind-the-scenes
review of the struggles between the Justices in the drafting of the final opinion in
Aaron v. Cooper (chapter 5) also provides good description and nicely delineates
the various positions and goals of various members of the Court.
As a stand-alone text, or for the reader without background knowledge of the
period, the book poses problems. It is too concise a summary for general knowledge
and its organization makes it seem repetitious and difficult to follow. In an effort to
keep the reader clear on the context, chronology, and the interrelationships among
the different groups, Freyer is required to repeat enough information in each chapter
to remind us of the different roles and action taken in the larger story. The average
reader is likely to be confused; the reader with some knowledge feels frustration.
There is excuse for the problem with providing context. The Little Rock case was
not straightforward in its procedural progression or narrow in its cast of characters.
It takes a brave person to attempt such a review, since trying to keep continuity
flowing while describing the actions of numerous entities and persons is almost
impossible. This is particularly true when the product is not expected to provide
full coverage. Not surprisingly, some references feel like bullet points on what was
occurring elsewhere and leave the reader with all sorts of questions. For example,
Freyer notes the difficulties that the Little Rock events caused for the Department
of State in its cold war propaganda dealings with foreign countries. As proof, references to newspaper and other comments on the difficulty are inserted throughout
the text (see 43, 67-68, 125-26, 149-50, 192, 212, 214-15). However, if one does
not already have knowledge of the Cold War and its issues, these references do not
provide much help and seem merely repetitive.
A similar difficulty occurs when Justice Frankfurter's decision to publish a concurring opinion is discussed. Beginning on page 184, the description notes that the
other Justices believed the act detracted from the unanimity of the majority opinion.
Freyer quotes (188-89) from a letter to a friend where Frankfurter says that his
words were aimed at "a partictlar audience" made up of "Southern lawyers and
law professors," in an effort to encourage them to work for desegregation by tying
Cooper v. Aaron to the flexible "all deliberate speed" standard of Brown II (Brown
v. Board of Education, 349 U.S. 294 [1955]). References to Frankfurter's effort to
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reach southern lawyers are repeated on pages 194, 197, 198, 199, 199-200, and
200. The point has some significance, but the space devoted to making it seems
excessive.
All in all, this book will be a useful resource for history and other courses.
Judith Kilpatrick
University of Arkansas

Bruce J. Dierenfield, The Battle over School Prayer: How Engel v. Vitale
Changed America, Lawrence: University Press of Kansas, 2007. Pp. 263.
$35.00 cloth (ISBN 978-0-7006-1526-1); $15.99 paper (ISBN 978-070062526-1).
College and university professors of American history in general and of legal history in particular have come to appreciate offerings in the Landmark Law Cases and
American Society series as tremendous monographs for classroom use. This latest
title, written by Professor Dierenfield of Canisius College, lives up to the standards
of this fine series in providing excellent historical context for the 1962 decision of
the Supreme Court prohibiting school prayer and analyzing and interpreting the
decision with insights that will benefit scholars and students alike.
In the 1950s, New York City compelled its public school children to recite "Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings
upon us" (67). One of the plaintiffs in the Engel case, Monroe Lerner, argued that
"the exercise was either a 'mockery' of prayer for those who believed in prayer or an
'imposition' for those who did not" (99). In its decision in 1962, the Court held for
the plaintiffs and found that "the entire idea of a state-mandated or state-sponsored
prayer was contrary to the spirit and command of the First Amendment" (130).
Dierenfield does a wonderful job of contextualizing this decision in both the
law and social environment from which it arose. In a brief overview of over two
hundred years of cultural tension over the role of religion in the public sector, the
author pays particular attention to concerns that might be omitted from a lesser
text, including historical periodization, regional variation, and sectarian conflict.
However, he really begins his analysis of American law and society prior to Engel
with an analysis of three court decisions from the 1940s, the last of which was the
Everson opinion of 1947. Dierenfield comments that with this decision, the Court
"firmly grafted" Jefferson's metaphor of a wall of separation "onto the language
of the First Amendment" (49). The author's analysis of this case demonstrates his
command of both the law and the socio-political context in which it arose. The
decision demonstrated the extent of differing understandings of the meaning of
the First Amendment among the Court's justices and provoked extensive lobbying, discontent, and hostility from segments of the American public. Dierenfield
handles the history of both with great equanimity.
Dierenfield is even better in his discussion of the Court's inconsistency between
its issuance of the Everson decision and that in Engel. The author movingly recites
how legal and social divisions resulted in painful experiences of school children
forced to confront religious teaching and practice in public schools. He concludes

228

Law and History Review, Spring 2009

that while the Court articulated profound principles in Everson, its own divisions
rendered it incapable of living up to them in subsequent cases. Divisions within
American society and its highest court compelled the toleration of suffering by
young people subjected to adults' attempts to impose religion as a means of saving
the souls of non-believers and protecting the traditional values of their societies.
However, Dierenfield seems unwilling to see the Court's decision in Engel as
championing the rights of the young victims he describes. Instead he sees the Court
as simply reacting to changes in American society, placing the protection of future
minorities not in firm legal principles but in the preservation of social attitudes
of religious tolerance. He writes: "Given the ever-growing religious pluralism in
U.S. society, the Court simply accommodated Constitutional law to [social] reality" (133).
Later, in discussing reaction to the decision, he finds: "For all of the initial fears
expressed about Engel the larger import of the case was to uphold Constitutionalism,
as construed by the Supreme Court, and recognize that the United States was being
transformed from a largely Protestant country to an increasingly pluralistic one"
(162). The plaintiffs might have hoped that the decision had not only illuminated
a conflict over values and conceptions of citizenship within American society, but
also provided some security for their rights to be free from religious coercion. In
this role law might well lead rather than follow social interests. As the author so
well demonstrates in his extensive exploration of legal and political development
since 1962, the case brought cultural differences expressed in beliefs and values to
the forefront of American political society. But, it also presented Americans with
a greater understanding of the role of law in resolving cultural differences and its
ability to produce decisions apart from the political process. A referendum to ban
school prayer would not have been likely to pass in 1962, but just such a ban became
the national law. In Engel, law expressed a vision of American society conceived of
at the founding but not sufficiently realized in 1962 nor since.
Mark MeGarvie
University of Richmond

Brian K. Landsberg, FreeAt Last to Vote: The Alabama Origins of the 1965
Voting Rights Act, Lawrence: University Press of Kansas, 2007. Pp. 280. $34.95
(ISBN 978-0-7006-1510-0).
Alabama is to the right to vote as the Jehovah's Witnesses are to the First Amendment. Just as the latter have prompted so many of the cases central to constitutional
development of freedom of speech and religion, Alabama has been at the center of
nearly every landmark decision, good and bad, concerning the right to vote. It was
the notorious (and still on the books) 1901 Alabama Constitution, with the most
extensive suffrage restrictions ever adopted in American history, that the Supreme
Court refused to address when the Court stood aside at the start of the twentieth
century and permitted the massive disfranchisement throughout the South of black
and poor white voters. When the Court began to move away from this reluctance in
the late 1950s, it was Alabama that provoked the change, as the Court struck down
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the state's attempt to redraw the boundaries of Tuskegee, to exclude most black
homes, a technique the state invented in response to rising black political expression. In the 1960s, one of the two most important Supreme Court decisions of the
twentieth century established the one-person, one-vote principle in the process of
striking down the extreme malapportionment of the Alabama legislature. Twenty
years later, the Supreme Court found a felon disfranchisement law unconstitutional
for the only time in the Court's history when it confronted one continuing remnant
of Alabama's 1901 constitution.
As Brian Landsberg's engaging, important book shows in illuminating detail,
it was also Alabama that accounts for much of the structure of the 1965 Voting
Rights Act. The 1965 Act is the most effective civil-rights statute Congress has
ever enacted. Landsberg's central and compelling theme is that virtually every
element in the Act that accounts for its success is directly attributable to what
Department of Justice (DOJ) lawyers learned from litigating cases in places like
Sumter, Elmore, and Perry counties under earlier, weaker voting-rights provisions
enacted in 1957, 1960, and 1964. While much attention, academic and popular,
has been paid to the civil rights movement as a social movement, far less attention
has been aimed at the role of government lawyers who did the heavy lifting of
generating detailed insight in the courtroom of how the system of disfranchisement
worked and what it would take for the national government to undo it. My former
boss, Justice Thurgood Marshall, would agree with Landsberg's theme; Marshall
always believed that, while the social protest movements generated the most visibility, it was legal knowledge about how to structure institutions, incentives, and
enforcement that was the key to effective civil-rights legislation. As Landsberg,
who participated in several of these pre-1965 cases as a young DOJ lawyer, sums
up the point his book seeks to chronicle:
"Had there been no cases but only the official recalcitrance and the violence at the
Edmund Pettus Bridge, it seems unlikely that the Congress would have adopted
the effects test, the freezing principle, or federal examiners and observers, the
preclearance requirement, or universal suffrage"-that is, the features that made
the Act work on the ground.
In recovering the rich history of the pre-1965 Alabama cases, Landsberg also
sketches vivid portraits of key players that offer deep, often surprising insight into
the social, political, and legal structures of disfranchisement. Perhaps the most remarkable is Ruby Pickens Tartt, a member of Sumter County's Board of Registrars,
responsible for registering voters, in the 1950s. Tartt had unusually close ties with
the black community; she attended black churches, visited black homes, wrote
stories about the indefensible treatment of blacks in the South, sought (unsuccessfully) to have a sculpture placed in the county courthouse to honor a black child
who had died trying to rescue a drowning white child, and asked to be buried by
the fence that divided the white and black cemeteries. Yet she was a major obstacle
to registering black voters out of a paternalistic belief that most blacks "do not
keep up with public events or are easily misled by unscrupulous whites." There
is the first federal referee, Ozmus Sigler Burke, appointed in Perry County under
provisions of the 1960 Act that empowered local federal district judges to appoint
local referees to register applicants after the court had found a pattern or practice
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of illegal deprivation of the right to vote; when this referee turned out to be no
better than the local registration officials he replaced, Congress in the 1965 Act
replaced the referee provision with federal administrative appointment of non-local
federal examiners. And there are the DOJ lawyers themselves, who functioned as
much as investigators as lawyers, as they tediously sought to decipher how every
individual registration application had been handled and why.
Landsberg's book combines legal, social, and oral history, personal memoir, and
institutional analysis regarding the relationship between litigation and the national
legislative process. It is a forceful contribution to understanding the relationship
between lawyers and social change in accounting for the remarkable success of
the 1965 Voting Rights Act.
Richard H. Pildes
New York University Law School
Kenneth P. Murchison, The Snail DarterCase: TVA versus the Endangered
Species Act, Lawrence: University Press of Kansas, 2007. Pp. xii + 234. $35.00
cloth (ISBN 978-0-7006-1504-9); $15.95 paper (ISBN 978-7006-1505-6).
From the time the Supreme Court issued its 1978 decision in Tennessee Valley Authority v. Hill, the case has been understood in two contrasting ways. On one hand, it
is the iconic "deep ecology" case, a ridiculous decision in which the Supreme Court
held that the Endangered Species Act barred completion of an expensive dam project
in order to save the snail darter. On the other hand, it is about a government agency
that manipulated the cost-benefit numbers for a dam project, condemned thousands
of acres of private land that were not to be flooded, and ultimately destroyed the
last free flowing stretch of the Little Tennessee River-all for a project whose
projected benefits were never realized. Kenneth Murchison's carefully researched,
authoritative, and fair-minded retelling of the story-the most thorough account to
date-shows how true the second version really is.
TVA, a depression-era federal agency, operates many hydroelectric dams and
coal-fired power plants. The Tellico project grew out of TVA's desire to expand its
mission to economic development; the Tellico dam does not produce electricity. As
Murchison explains, TVA condemned 5,000 acres of shoreline that it planned to sell
for planned industrial development and a model city and made the project's benefitcost ratio positive by relying on speculation to increase the value of that land. The
valley to be flooded contained valuable farmland. The Little Tennessee River's free
flowing water provided a superb trout fishery and habitat for a small fish species
discovered in 1973, the snail darter. The citizens who sued TVA were more concerned
about the loss of their land and the valley than they were about snail darters.
As Murchison explains, much of the impetus for the Endangered Species litigation came from the absence of other opportunities for judicial review. Plaintiffs
could not expect to successfully challenge TVA's statutory authority to condemn
land for the project, thanks to a 1946 Supreme Court decision, nor could they
effectively challenge TVA's cost-benefit analysis. A lawsuit under the National
Environmental Policy Act, which requires federal agencies to prepare environ-
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mental impact statements for such projects, stopped the Tellico project until TVA
prepared an impact statement. The Endangered Species Act, however, was different.
As petitioners argued, and as Chief Justice Warren Burger wrote for the majority,
Section 7 of the act, which prohibits any federal agency from jeopardizing the
existence of a listed species, "admits of no exception."
The case illustrates how environmental law often puts the federal government at
war with itself. The Department of the Interior listed the snail darter as endangered
and thus triggered applicability of the statute after concluding that closure of the
dam would destroy the snail darter's only then-known habitat. In fact, TVA's brief
to the Supreme Court included a highly unusual appendix, written by the Interior
Department, that contradicted TVA's position on all major issues.
As Murchison shows, the applicability of Section 7 as such was never seriously
contested. The two main issues were whether annual congressional appropriations
for the project implicitly amended the Endangered Species Act and whether an
injunction against closure of the dam was the proper remedy for a project that
was nearly completed. As litigation under the National Environmental Policy Act
and the Endangered Species Act unfolded, Congress kept appropriating money for
the project, and much of the project's overall cost had been expended by the time
of the Supreme Court's decision. The Court upheld the language and purposes
of the Act in deciding both of these issues for the citizens and against TVA. The
citizens' other objections to Tellico were not relevant to this analysis. In the end,
however, an explicit exemption to the Endangered Species Act in a water projects
bill allowed Tellico to be completed.
Murchison concludes, properly, that both legislative and judicial support are
necessary to protect endangered species. This legal history does not, however,
explain why the project continued to attract support even after a congressionally
authorized post-Supreme Court decision review concluded that its remaining costs
outweighed its benefits, why the "little fish vs. big dam" version of the story was
(and is) so widely believed, and why the public tolerates the continued deterioration of biodiversity and ecosystems-all of which undermine both legislative and
judicial support. A 2007 Supreme Court decision, for example, appears to have
trimmed the reach of TVA v. Hill. But Murchison's reliable account goes a long way
toward setting the record straight on one of the Supreme Court's most important
environmental decisions.
John C. Dernbach
Widener University Law School

Laura E. G6mez, Manifest Destinies: The Making of the Mexican American
Race, New York: New York University Press, 2007. Pp. 272. $35.00 cloth
(ISBN 0-8147-3174-1); $21.00 paper (ISBN 0-8147-3205-4).
By titling her book, Manifest Destinies: The Making of the Mexican American
Race, Laura G6mez clearly sets forth the analytic trajectory of her project. Over
the course of time, complex institutional and interpersonal interactions-legal,
social, political and economic-in the Mexican territories conquered by the United
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States in 1848, and most particularly New Mexico, made Mexican American a race.
G6mez distinguishes race and ethnicity as assigned and asserted identity, respectively, noting the unparalleled role race has played in structuring American society
(2-3). The salience of G6mez's explicit assertion of Mexican American as a race
culminates in an epilogue identifying the continued challenges Mexican Americans
and other Hispanics/Latinos face in negotiating space and place in the racial order
of twenty-first-century America. The Manifest Destinies portion of the title plays
with justifications of U.S. expansion in the early nineteenth century as natural and
inevitable. In G6mez's hands, Manifest Destinies refers less positively to "a cluster
of ideas that relied on racism" to justify war against Mexico and "the competing
destinies of many groups" that made the Mexican American race (3-4).
G6mez argues that the Mexican American race developed as "off-white," because Mexican Americans were "legally white" under some circumstances, but
almost always "socially non-white." At a time when federal law limited eligibility
for naturalization to "free whites," the Treaty of Guadalupe-Hidalgo collectively
naturalized large numbers of Mexicans living in territory ceded to the United States.
Likewise, G6mez notes apparently uncontroversial naturalizations of individual
Mexicans in New Mexico and discusses at length In re Rodriguez, an 1897 federal district court decision from Texas that defined a Mexican as "white enough"
to naturalize. At the same time, G6mez cites the late admittance of New Mexico
to statehood in 1912 and repeated congressional discussions regarding the racial
composition of New Mexico's population as evidence that Mexican Americans
were not white enough for the benefits of state citizenship rather than the limited
federal citizenship that accompanied territorial status.
In a variety of ways, G6mez identifies the middling place Mexican Americans
eked out in the U.S. racial order. She analyzes the structure of territorial government
in New Mexico where Mexican Americans served as grand jurors, petit jurors, and
justices of the peace, but Euro-Americans were judges. She cites the territorial
legislature as a locus of Mexican American power, with the caveat that the federal
Congress ultimately controlled the territory. G6mez builds a convincing picture
of how Mexican American's "fragile claim to whiteness" allowed them distance
from Indians and Blacks in the U.S. racial hierarchy, but did not put them on par
with Euro-Americans.
In developing her arguments, G6mez makes several assertions about the racial/
ethnic composition of juries and the territorial legislature. While she ultimately
supports those assertions with hard data, that data and the supporting citation often
come well into the argument, sometimes pages later. The argument itself would
have been stronger with the hard supporting data earlier.
A few editing glitches disrupt the flow of G6mez's arguments. For example,
on page 60 a sentence is repeated, first in one paragraph and then in another. On
at least two occasions, the promised number of explanations or arguments fail to
materialize: 1) only two of three "profound ways in which New Mexico's status as
a territory shaped its history" are identified as such on page 44; and 2) only the first
of "two additional patterns" regarding Indian slavery is made explicit on page 110.
Likewise, on page 111, an unnamed "investigator" is quoted on the liberation of
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Indian slaves. There is, however, no earlier introduction of the investigator or what
specifically he is investigating, although with some work I surmised that he was
involved with the grand jury discussed six pages earlier, a fact which the footnote
confirmed. The footnote names the investigator as "Griffin," a name that doesn't
appear elsewhere in the chapter or in the index. These are the sorts of mistakes
that a good proofread by fresh eyes other than the author's should catch.
I finished Manifest Destinies convinced, as always, of the social construction
of race, its slipperiness as an analytic category, its fluidity over time and geography. While she demonstrates the making of "the Mexican American race," social
construction also explains G6mez's deployment of similar terms-Spanish, Spanish-Mexican, Euro-American-as something other than race. At the same time, I
wonder: If Mexican American is a race, is Mexican also a race, and a distinct one
at that? What about American? Few consider American a race, but more will think
seriously about Mexican American as a race after reading Manifest Destinies.
Kif Augustine-Adams
Brigham Young University

Heidi Slettedahl Macpherson, Courting Failure: Women and the Law in
Twentieth-Century Literature,Akron: University of Akron Press, 2007. Pp.
294. $52.95 cloth (ISBN 978-1-931968-47-8 ); $24.95 paper (ISBN 9781-931968-48-5).
In Courting Failure: Women and the Law in Twentieth-Century Literature,Heidi
Slettedahl Macpherson, Professor and Dean of the Humanities at De Montfort
University in England, surveys works of modern American, Canadian, and British
literature, film, and television, as well as some cases from real life, to examine
depictions of women's encounters with a legal system that stereotypes, ignores,
or silences them. In doing so, she shows how the law forces women to perform a
certain kind of femininity and punishes them for not doing so, how the law often
ignores the harms women suffer, and how it silences women's voices. The trouble
with the book is that none of these ideas is very original and Slettedahl does little
to push them into new territory.
The first four chapters deal with four genres of literature involving women's
encounters with various aspects of the law. Chapter One examines Angela Carter's
Nights at the Circus, Margaret Atwood's Alias Grace, and Sarah Waters's gothic
novel Affinity, all novels about women criminals, and shows that these texts challenge the inescapability of society's disciplinary regimes, each foregrounding
female characters who find ways not to conform, and to communicate thoughts
and desires beyond what is acceptable to the powers that be. Chapter Two turns to
"neoslave narratives," contemporary novels in the form of the antebellum slave narrative. Slettedahl analyzes J. California Cooper's Family, Toni Morrison's Beloved,
Sherley Anne Williams's Dessa Rose, and Valerie Martin's Property, discussing
the ramifications for motherhood and femininity of categorizing women as possessions. Chapter Three discusses depictions of mothers in Jane Hamilton's Map of
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the World and Sue Miller's The Good Mother as well as the real life cases of Susan
Smith and Andrea Yates, and shows how motherhood is subject to social policing
and monitoring in both fiction and reality. In Chapters Four and Five, Slettedahl
turns to drama, specifically Sophie Treadwell's Machinal, Susan Glaspell's Trifles,
Sharon Pollack's Blood Relations, and Sarah Daniel's Masterpieces, film, namely,
I want to Live!, Adams' Rib, and Legally Blonde, and finally the television show
Ally McBeal, which Slettedahl claims "interrogates the position of the woman as
tragic lawbreaker or comedic lawmaker" (174), and moves toward the depiction
of a new, more open and constructive, relationship between women and the law.
Slettedahl limits her analytic power by a confusing organizational structure.
Some chapters seem organized by theme, others by artistic medium. The first three
chapters focus on women's prison narratives and the subversion of the disciplinary gaze, neoslave narratives, and depictions of society's monitoring of motherhood, respectively. The final two chapters, however, shift to a focus on medium:
Chapter Four examines female characters in drama, and Chapter Five turns to film
and television. This schizophrenic approach leads to confusion and repetition: for
example, the first chapter, "Prison, Passion and the Female Gaze," seems to be
devoted to using a feminist reading of Foucault's panopticon to analyze women's
relationship to the law, but in the next chapter the book moves toward a completely
new theme, women as property. This shift among theoretical frameworks gives
the book a feeling of incoherence and undermines its claim to make a sustained
argument.
The Ally McBeal section is the most original and promising in the book: it makes
a convincing argument that this controversial show in fact intentionally exaggerates stereotypes of women to question notions of femininity and the meaning of
gender difference. In the end, however, this book's overall structure reads more
like a survey of issues in literary depictions of women and the law than sustained
and focused analysis. On a textual level, it's often more a pastiche of assorted
critical ideas than one coherent argument. Too often, rather than stating a theme
of her own, Slettedahl resorts to pasting in, without sufficient explanation, quotes
by other critics which bear little relation to each other or to any unified argument
she may be trying to make. Cliches abound: the introduction is titled "Literature,
Law and Desire" (1); Slettedahl tells us that "women's literature revisit[s] [issues
like] regulation of desire" (1). Arguments often boil down to little more than vague
truisms ("the rise of slave narratives in the late twentieth century ... speak[s] to
the ongoing engagement with racial politics in literature and law and the need
to ... offer voices to those who have been historically silent" (102); in the fiction about motherhood "women experience their relation to the law in gendered
terms" (146); female lawyers have an "ethics of care" while male ones "uphold
the law more forcefully" (222). Ultimately, with the exception of the section on
Ally McBeal, while CourtingFailureaddresses an important topic, it fails to move
the discussion forward in any meaningful way.
Carla Spivack
Oklahoma City University
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Gretchen Ritter, The Constitution as Social Design: Gender and Civic Membership in the American Constitutional Order, Stanford: Stanford University
Press, 2006. Pp. 381. $70.00 cloth (ISBN 978-0-80-475378-4); $29.95 paper
(ISBN 978-0-80-475438-5).
Gretchen Ritter reinterprets how we should view the evolving concepts of citizenship in light of the gendered dimensions of constitutional jurisprudence. Constitutional law determines much more than fundamental political and governing
principles; it creates and regulates social relations. Ritter believes that American
constitutional development created a social order that "constrained and inspired
democratic ambitions" of women (2). She focuses on the tensions in the twin ideals
of women as domestic, dependent citizens and men as liberal individual citizens.
Even today, women's historic definition as relational, dependent beings has prohibited their complete "attainment of liberal civic status" (3). Situating this constitutional conundrum in a theoretical framework as much as historical research, Ritter
offers new insights from sources well trod by political and constitutional historians
by drawing on social theory, feminist theory, and constitutional criticism.
The book is arranged thematically and chronologically, covering topics such
as jury service, labor, war service, and privacy. Ritter begins by locating women
historically as defined relationally to men through marriage. After the devastating
legislative exclusion of women from the suffrage grant of the Fifteenth Amendment, courts fashioned a new constitutional order which restricted women's civic
membership by denying their claims to liberal individualism. Ritter then situates the
impact of the Nineteenth Amendment in racially segregated America, contending
that the amendment did not "displace a constitutional order in which ... political rights were secondary to civil rights, and women's domestic roles shaped the
terms of their civic membership" (53). By the time of the Nineteenth Amendment,
suffrage no longer marked individuals' "overall civic status" (64). Here, Ritter
works through a familiar string of protective legislation cases to demonstrate the
continuing association between women, domesticity, and dependency.
In the next section, Ritter argues that military service elevated men as the embodiment of the liberal individual, although women's service during the Second
World War did strengthen their claims to civil equality. Men's military service and
veteran status trumped these gains, granting men social and political privileges
based on participation in arenas from which women were largely excluded. Ritter's
final section covers Second Wave feminism and the development of the privacy
doctrine. Ritter finds a "puzzle" in the courts' use of privacy to pursue the principle
of equality. It seemed to contradict feminist principles which made the personal
political and failed to rely on the Fourteenth Amendment's Equal Protection Clause
as did the legal victories overturning legalized racial segregation. The emphasis
on privacy becomes clear when considered in light of "the historical practice of
governing women's civic place through marriage law" (262). Here, Ritter makes
an important intervention. Women were "never truly in a private situation" (279).
Rather, the Court's rulings in Griswold v. Connecticut (1965) and Roe v. Wade
(1973) inserted doctors rather than husbands as third parties in a continuing legal
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tradition of protecting and guiding women at the expense of recognizing their legal
autonomy.
Ritter concludes with a chapter titled "The Politics of Presence" in which she
calls for mobilizing "women" as a strategic category of "public, embodied membership" (298). Embodied membership makes visible social and status differences.
Liberal constitutionalism and attempts to achieve individual autonomy largely
have failed. Instead, Ritter believes that citizenship located in embodiment will
allow women to "control the terms of embodiment" and can bring "things that are
positive and productive to civic membership" (309). Ritter asks us to imagine a
new direction for attaining full democratic inclusion and has provided convincing
analysis that previous strategies must be re-evaluated. This text is valuable for asking this question. How to achieve these goals without reverting to a particularized
and deficient articulation of rights remains unclear.
This book marries-to use a loaded term-theory and history in the service
of constitutional analysis. Ritter is at her most persuasive when she shows the
limitations of changing legal and constitutional language that appeared to expand
civil rights and participation. By approaching constitutional law as a template for
social design, Ritter demonstrates how these language changes do not translate
into full equality. My one quibble is that Ritter relies heavily, especially in the
early chapters, on printed and official histories by women's rights advocates, such
as Stanton, Anthony, and Gage's History of Woman Suffrage. While she identifies
different topical areas in which women agitated for rights, rarely does she include
sources which include how the different aspirations of working class women or
women of color were in tension with or influenced the contours of the debates. The
prose is at times dense, but overall clearly conveys her nuanced analysis, albeit in
language probably more familiar to political scientists than to historians. Overall,
this book is a provocative read, raising questions about the meanings of liberal
individualism and the unfinished quest for women's full civic membership.
Yvonne M. Pitts
Purdue University

Hiroshi Motomura, Americans in Waiting: The Lost Story of Immigration and
Citizenship in the United States, New York: Oxford University Press, 2006.
Pp. 254. $29.95 (ISBN 978-0-19-516345-2).
In the poignantly written Americans in Waiting: The Lost Story of Immigration and
Citizenship in the United States, Hiroshi Motomura argues that those engaged in the
making, interpretation, or critique of U.S. immigration law and policy would do well
to reconceive of what the U.S. owes to lawfully admitted permanent residents as a
matter of "immigration as transition" rather than the now pervasive "immigration
as contract" or "immigration as affiliation." Under "immigration as contract," the
receiving political community owes the non-citizen only whatever was stated upon
her arrival; under "immigration as affiliation," a non-citizen's rights expand over
time as she develops familial and economic ties. In contrast to both "immigration
as contract" and "immigration as affiliation," only "immigration as transition," in
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Motomura's view, "treats new immigrants as if they will become citizens ... and
recognizes the line between us and them as a permeable border that many lawful
immigrants will cross in the natural course of time" (202). Practically, "immigration as transition" requires for Motomura that new lawful immigrants be allowed
to vote, to receive public assistance, and to sponsor relatives for immigration. The
only exception to the equivalence between "Americans in waiting" and those already
American citizens would be the stipulation that "Americans in waiting" could be
deported for serious crimes while citizens could not. When they become eligible,
these "Americans in waiting" must naturalize or necessarily lose the special rights
of newcomers, Motomura argues.
Some readers may take issue with Motomura for reserving the mantle of "Americans in waiting" for recently admitted legal permanent residents without much
analysis of either the increasingly economic calculus by which the U.S. government anoints legal permanent residents in the first place, or the possibility that
certain groups of non-permanent resident aliens may have equally compelling
claims for recognition. Setting aside for the time being this question of the scope
of Motomura's proposal, what is most intriguing about the book is Motomura's
characterization of "immigration as transition" as currently "lost," or occluded,
but nonetheless already immanent in the history of U.S. law. He identifies as the
concrete marker of "immigration as transition" the declaration of intent to become
a citizen that was a prerequisite for naturalization between 1795 and 1952. In 1795,
as Congress increased the residency period for U.S. citizenship from two to five
years, it also required that every applicant file "first papers" declaring his or her
intent to become a U.S. citizen at least three years prior to naturalization. In 1952,
these "first papers" became optional.
Motomura notes that the "first papers" likely initially "served an administrative
function by allowing an early review of eligibility [for naturalization] in the form
of an examination under oath before a court clerk" (115). But he also suggests
that what began primarily as a matter of administration took on crucial normative
significance during the nineteenth century-a significance that the Supreme Court
ultimately used to illiberal ends in Minor v. Happersett, 88 U.S. 162 (1874). To
support its holding that female U.S. citizens need not be allowed to vote despite
the then recently passed Fourteenth Amendment, the Court in Minor noted that
citizenship was, as a matter of fact, neither a necessary nor sufficient condition
for voting, as non-citizen white males of foreign birth who had filed "first papers"
were then widely voting in U.S. states.
As "first papers" and "intending citizenship" made possible the privileging of
foreign born white men over native born white women in Minor a long history of
racial discrimination in naturalization also taints the "lost story" of "Americans
in waiting," as Motomura himself recognizes. Naturalization and thus "intending
citizenship" were both restricted to whites from 1790 to 1870, and to whites and
blacks from 1870 to the 1940s. This tension, between the at once liberal and illiberal possibilities of what one may be tempted to term "immigration as transition,
but likely only for some," pervades not only the book's historical narrative, but
also haunts Motomura's prescriptions for contemporary U.S. law. This is the case
especially as his prescriptions rely heavily on a distinction between those admitted
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for permanent residency and those admitted under other kinds of arrangements,
many of them more resolutely contractual in spirit.
Despite this perhaps inevitable tension however, Motomura's work elegantly
reveals a crucial lesson of the history of citizenship in the U.S., namely that the
relationship between juridical citizenship status and political participation is an
entirely conventional one, bome out of the positive law of a given period rather
than any essential truths about political communities. Though not primarily a work
of archival research, Hiroshi Motomura's Americans in Waiting is one of those all
too rare books that has something to offer historians as well as political theorists
and legal scholars. The work successfully engages the past of U.S. law not only
to illuminate the contingency of its present, but also at the same time to render
already possible its more generous future.
Hamsa M. Murthy
University of California Berkeley

David E. Kyvig, The Age of Impeachment: American ConstitutionalCulture
since 1960, Lawrence: University Press of Kansas, 2008. Pp. 554. $34.95
(ISBN 978-0-7006-1581-0).
In The Age of Impeachment,Bancroft prize winning historian David Kyvig attempts
to reorient the second half of twentieth-century national politics around the process,
culture, and results of impeachment. Noting that this period has as many impeachment episodes as the entire period before it since the adoption of the Constitution, he
concludes that this is the proverbial "canary in the mineshaft" (ix). In other words,
the increasingly "toxic" nature of American politics, the disappearance of moderates, and the disturbing uptick in partisanship go hand in hand with the resort to
impeachment processes (ix). Interestingly, Kyvig also sees the absence of foreign
policy in the various impeachment charges as evidence that presidents have become
increasingly powerful during this period. Contrary to the popular wisdom that saw
a decline in the "imperial presidency," the growth in the impeachment culture has
made presidents more likely to try to evade legal restrictions, thus damaging the
Constitutional order.
Kyvig amasses a great deal of evidence in his fourteen chapters and over four
hundred pages of text. With wit and verve, he covers all of the significant impeachment episodes from the less serious and original call of the John Birch Society to
"Impeach Earl Warren" to the more serious campaigns against fellow Supreme
Court Justices Abe Fortas, then William 0. Douglas; the presidential impeachments
of Richard Nixon, Ronald Reagan, and Bill Clinton, and Vice President Spiro
Agnew, and five federal judges. Though only three of the twelve impeachment
calls actually led to trial, conviction, and removal, all twelve had a serious impact
in their distinct area and showed the growing vituperation of American political
culture.
Little known details come to light in these thoughtful, thorough expositions of
the infamous, sometimes laudable, and occasionally forgotten, such as the fact that
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Justice Douglas's embroilment in an impeachment inquiry may have caused him
to pass on the writing of the majority opinion in Roe v. Wade (1973). A Douglas
guided majority opinion would have been far more likely to base Roe on the right to
privacy rather than Justice Harry Blackmun's more doctor-patient oriented, trimester formulation. Then, there is the entrance of impeachment in American popular
culture through film, debate, and political cartooning, just to name a few.
But, does the increasing resort to impeachment truly indicate an increasingly
"toxic" political culture? Further, does the impeachment culture really diverge
from the intended Constitutional order? Last, has the decision to pursue impeachment led to an implicit grant and encouragement to presidential authority? These
are heavy claims to sustain even for such a large book. While it is impossible to
quarrel with the clear rise of impeachment cases and language in the U.S. after
1960, one can add a few caveats to the uniqueness of such a phenomenon.
After all today's political culture is no more toxic, perhaps less so, than that
between the Federalists and the Democratic-Republicans, the Democrats and the
Whigs, the Democrats and the Republicans of the 1850s when actual bludgeons
emerged, the Republicans and Democrats of the Gilded Age, the Populist revolt of
the 1890s, the Red Scares of the 1920s and early Cold War, and, finally, last but
not least, the vicious back and forth over integration in the South. These contests
are the story of American politics.
The halcyon days of bipartisanship prior to 1964 were a very brief episode, an
exception, not the rule. The same is true of presidents attempting to evade the niceties of law to have their way with foreign policy. James K. Polk arranged for war
with Mexico. Wilson set the U.S. on a course for entry into World War I. Franklin
D. Roosevelt made U.S. involvement in World War II inevitable. George W. Bush
was far from the first president to cover up and hide behind executive privilege.
We might be tempted to conclude rather cynically that the current president is only
the latest president to engage in such high jinks. One might in fact wonder why
impeachment became the device of choice after 1964 rather than associate it with
increasing rancor.
Kyvig does give us the answer to this mystery, but leaves us with a cautionary
plea. He concludes that the increasing use of impeachment came from experience
and a sequence of individual circumstances within the boiling pot of an increasingly scandal-driven, fast paced media age. At the same time the U.S. regained
an important tool for correcting its government officials, it brought the tool to the
limits of its usefulness. Like all power, used without regard for its destructiveness impeachment can do more damage than it is worth. We should heed Kyvig's
warning as it is based on an excellent study of recent U.S. history.
Williamjames H. Hoffer
Seton Hall University
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