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A POLITICAL HISTORY OF THE
ESTABLISHMENT CLAUSE

John C. Jeffries, Jr.*
James E. Ryan**

Now pending before the Supreme Court is the most important
church-state issue of our time: whether publicly funded vouchers may
be used at private, religious schools without violating the Establish-
ment Clause.! The last time the Court considered school aid, it over-
ruled precedent and upheld a government program providing comput-
ers and other instructional materials to parochial schools.? In a
plurality opinion defending that result, Justice Thomas dismissed as
irrelevant the fact that some aid recipients were “pervasively sectar-
ian.” That label, said Thomas, had a “shameful pedigree.” He traced
it to the Blaine Amendment, proposed in 1875, which would have al-
tered the Constitution to ban aid to sectarian institutions. At the time,
“it was an open secret that ‘sectarian’ was code for ‘Catholic.” 7 Of
course, said Thomas, the word could describe schools of other relig-
ions, but the Court “eliminated this possibility of confusion” by coin-
ing the phrase “pervasively sectarian” — a term applicable almost ex-
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1. Zelman v. Simmons-Harris, No. 00-1751, 2001 WL 576235 (U.S. Sept. 25, 2001).
2. Mitchell v. Helms, 530 U.S. 793 (2000).

3. The phrase originated in Hunt v. McNair, 413 U.S. 734, 743 (1973) (noting that none
of the four colleges allowed to receive federal aid in Tilton v. Richardson was “pervasively
sectarian”). Reliance on this factor can be seen, for example, in Bowen v. Kendrick, 487 U.S.
589, 610 (1988) (explaining that a factor in determining whether aid has the impermissible
effect of advancing religion is “whether, and to what extent, the statute directs government
ald to pervasively sectarian institutions™); Aguilar v. Felton, 473 U.S. 402, 412 (1985) (strik-
ing down a program because aid was provided “in a pervasively sectarian environment”);
and Lemon v. Kurtzman, 403 U.S. 602, 636-37 (1971) (“A school which operates to commin-
gle religion with other instruction plainly cannot completely secularize its instruction. Paro-
chial schools, in large measure, do not accept the assumption that secular subjects should be
unrelated to religious teaching.”).

4. Mitchell, 530 U.S. at 828.
5. Id.

279
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clusively to Catholic parochial schools.® The exclusion of “pervasively
sectarian” schools from otherwise permissible aid to education was,
Thomas concluded, not a neutral interpretation of constitutional
command but a doctrine “born of bigotry.””

Justice Thomas did not attack the ban against aid to “pervasively
sectarian” schools merely as a misunderstanding of text or original in-
tent. He charged, rather, that the hostility to “pervasively sectarian”
institutions reflected political conflict and popular prejudice. This is
not the usual stuff of Supreme Court debate. Perhaps for that reason,
Justice Souter’s dissent did not so much answer the accusation as
make fun of it, noting only that some “pervasively sectarian” schools
are not Catholic and that some Catholics oppose school aid.® Never-
theless, Thomas’s account is at least partly true. The constitutional dis-
favor of “pervasively sectarian” institutions is indeed a doctrine born,
if not of bigotry, at least of a highly partisan understanding of laws
“respecting an establishment of religion.”® The first and narrowest
ambition of this Article is to document that assertion.

More broadly and more importantly, we contend that the entire
body of Establishment Clause jurisprudence can profitably be viewed
from a political perspective. The title of the Article signals the intent.
We analyze Establishment Clause decisions as if they were political.
More fully, we analyze Establishment Clause decisions as if they were
products of political contests among various interest groups, both re-
ligious and secular, with competing positions on the proper relation of
church and state. The “as if they were” qualification is important, as
we do not claim that the justices thought of themselves as political ac-
tors, still less as representatives of religious interests, or that they con-
sciously desired to conscript the Constitution to such ends. On the
contrary, we believe that many justices would be shocked by this de-
scription of their work and would protest, in all sincerity, that they
tried to elucidate, without favoritism or prejudice, the principles that
they understood to be enshrined in the First Amendment. We accept
that representation completely. But it requires no flight of imagination
to believe that the justices’ views of what the Constitution should
mean powerfully inform their views of what it does mean, and that
normative beliefs often reflect prevailing attitudes. In this Article, we

6. Id. at 828-29.
7. Id. at 829.

8. Id. at 912-13 (Souter, J., dissenting) (“The plurality nonetheless condemns any en-
quiry into the pervasiveness of doctrinal content as a remnant of anti-Catholic bigotry (as if
evangelical Protestant schools and Orthodox Jewish yeshivas were never pervasively sectar-
ian), and it equates a refusal to aid religious schools with hostility to religion (as if aid to re-
ligious teaching were not opposed in this very case by at least one religious respondent [a
Roman Catholic]). . . .”) (footnotes omitted).

9. U.S. CONST. amend. 1.
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assume that mechanisms exist by which political ideology and domi-
nant attitudes find their way (after the generational delay occasioned
by age and longevity of the justices) to the Supreme Court. We make
no effort to probe the subjective motivations of individual justices. In-
stead, we aim to reveal the correspondences between constitutional
doctrine and popular sentiment in the area of church-state relations.
Put crudely, this is an exercise in post hoc, ergo propter hoc, which is
famous as a fallacy only because it is so often true.

Looking at the Establishment Clause in this way yields a more
complete and coherent account of modern constitutional doctrine than
can be derived from the conventional sources of text, history, and
structure. Indeed, one good reason to analyze the Establishment
Clause in this way is the lack of plausible alternatives. Whatever the
modern decisions may be thought to represent, whether for good or ill,
they cannot persuasively be attributed to original understanding, ex-
cept perhaps at a level of generality largely devoid of meaning. They
do not derive from the “intent of the Framers” or from any “constitu-
tional moment,”" such as the Civil War, that might be thought to have
replaced the original understanding. In terms of the conventional
sources of “legitimacy” in constitutional interpretation, the Supreme
Court’s Establishment Clause decisions are at least very venturesome,
if not completely rootless. It makes sense, therefore, to look at estab-
lishment cases as the products of a subconstitutional — which is to say,
political — contest among religious and secular interests with (often
self-serving) ideological commitments on separation of church and
state.

To preview the argument briefly, the modern Establishment
Clause dates not from the founding but from the mid-twentieth cen-
tury. At that time, the Supreme Court adopted a rhetoric of radical
separation of church and state. That rhetoric had as its defining appli-
cation and chief consequence a constitutional ban against aid to relig-
ious schools. Later, the Court also moved to purge religious obser-
vances from public education. These two propositions — that public
aid should not go to religious schools and that public schools should
not be religious — make up the separationist position of the modern
Establishment Clause.

We begin with the ban against aid to religious schools. The modern
no-aid position drew support from a broad coalition of separationist
opinion. Most visible was the pervasive secularism that came to domi-
nate American public life, especially among educated elites, a secular-
ism that does not so much deny religious belief as seek to confine it to
a private sphere. This public secularism appears on the face of
Supreme Court opinions and is deeply embedded in Establishment

10. BRUCE ACKERMAN, WE THE PEOPLE:; TRANSFORMATIONS 409 (1998).
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Clause doctrine. Additionally, the ban against aid to religious schools
was supported by the great bulk of the Protestant faithful. With few
exceptions, Protestant denominations, churches, and believers vigor-
ously opposed aid to religious schools. For many Protestant denomi-
nations, this position followed naturally from the circumstances of
their founding. It was strongly reinforced, however, by hostility to
Roman Catholics and the challenge they posed to the Protestant he-
gemony, which prevailed throughout the nineteenth and early twenti-
eth centuries. In its political origins and constituencies, the ban against
aid to religious schools aimed not only to prevent an establishment of
religion but also to maintain one.

Today, much has changed. Anti-Catholic animosity has faded, and
the crucial alliance between public secularists and Protestant believers
has collapsed. Public secularists, whose devotion to public schools has
declined in recent decades, now divide over the question of funding
religious alternatives. More importantly, so do the Protestant faithful.
While mainline Protestant denominations continue to demand strict
separation of church and state, fundamentalist and evangelical opinion
has largely deserted that position." Today, fundamentalists and evan-
gelicals have moved from the most uncompromising opponents of aid
to parochial schools to its unlikely allies.

In origin, this about-face had less to do with theology than with
politics and self-interest. The defection of fundamentalist and evan-
gelical opinion from the separationist coalition flowed initially from
their embrace of the private schools that sprang up throughout the
South (and elsewhere) in the wake of court-ordered desegregation.
Originally, these schools were secular. They were created purely and
simply to escape integration. Most of them, however, were soon trans-

11. By “mainline” Protestants, we refer chiefly to Episcopalians, Methodists, Presbyte-
rians, and most Baptists until the 1980s, when fundamentalists gained control of the South-
ern Baptist Convention. See infra text accompanying notes 397-415. Fundamentalists and
evangelicals refer generally to those who share a core set of beliefs that include faith in Jesus
Christ as their personal savior; the need for a conversion in order to be saved; and the need
to proselytize. Evangelicals also regard the Bible as an infallible source of religious author-
ity, and for some, this means interpreting the Bible literally. Most, but not all, evangelicals
are conservative. Fundamentalists, a strictly conservative subset of evangelicals, also believe
in the literal truth of the Bible, including belief in the devil, miracles, and hell. They also (or
at least used to) adhere to the Biblical command from 2 Corinthians 6:17 to “come out from
among them and be ye separate.” For a particularly insightful description of fundamentalists
and evangelicals that captures the complexity of both movements, see GEORGE M.
MARSDEN, UNDERSTANDING FUNDAMENTALISM AND EVANGELICALISM 1-6 (1991). For
additional discussions of fundamentalists and evangelicals, see ROBERT BOOTH FOWLER ET
AL., RELIGION AND POLITICS IN AMERICA: FAITH, CULTURE AND STRATEGIC CHOICES 37-
41 (2d ed. 1999) [hereinafter FOWLER ET AL., RELIGION AND POLITICS]; GODFREY
HODGSON, THE WORLD TURNED RIGHTSIDE UP: A HISTORY OF THE CONSERVATIVE
ASCENDANCY IN AMERICA 159-61 (1996) [hereinafter HODGSON, CONSERVATIVE
ASCENDANCY]; and A. James Reichley, The Evangelical and Fundamentalist Revolt, in
PIETY AND POLITICS: EVANGELICALS AND FUNDAMENTALISTS CONFRONT THE WORLD 72
(Richard J. Neuhaus & Michael Cromartie eds., 1987).
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formed into, or succeeded by, Christian academies specializing in
faith-based education. Today, virtually all of these schools say that
they practice nondiscrimination, and many — perhaps most — enroll
African-American students. Nonetheless, private academies remain
havens for whites seeking to avoid minority status in public school sys-
tems dominated by persons of color.

Additionally, Christian academies are energized by antipathy to
the triumphant secularism of public education and by the desire to
maintain or recreate in the private sphere the unselfconscious Protes-
tant establishment that once dominated public life. Allegiance to these
schools and sympathy for the financial burden that they place on de-
vout parents have moved many fundamentalist and evangelical Chris-
tians to rethink their traditional opposition to aid to religious schools.
As a consequence, strict separationism is opposed today by true be-
lievers of many faiths, not just Roman Catholics (and a few other sects
with a history of religious schools), but also by the nation’s largest
Protestant denomination (Southern Baptists) and by the great weight
of opinion among the variety of churches called fundamentalist or
evangelical.

Against this new coalition, we predict, the constitutional barrier
against financial support of religious schools will not long stand. We
see the current judicial uncertainty on this subject not merely as a con-
tinuation of the blurred and shifting margins that have plagued the
field for years, but as a crack that goes to the core. We see the Court
and the nation in the midst of a sea-change that ultimately will contra-
dict past practice as clearly and fully as Brown rejected Plessy. This
prediction does not depend (except in timing) on a guess about future
appointments to the Supreme Court. It arises rather from the current
realignment of the political forces historically arrayed against constitu-
tional toleration of aid to religious institutions. Old coalitions have
collapsed, and new alliances are demanding change: We think it likely
that the emerging political combination in favor of government aid to
religious education will prove, sooner or later, to be irresistible.

We do not, however, foresee an end to secularism in public educa-
tion. In contrast to the political revolution on school aid, no new coali-
tion has formed to overturn the Court’s decisions outlawing school
prayer and Bible reading. Religious exercises in public schools are en- -
dorsed today, as they were forty years ago, by the Catholic leadership
and by conservative evangelicals and fundamentalists. They are op-
posed today, as they were forty years ago, by public secularists, main-
line Protestant clergy, and most Jews. Moreover, increasing religious
pluralism reinforces the secularist position. While the growing relig-
ious diversity of private schools makes government funding seem
more “neutral” and hence more acceptable, the growing religious di-
versity of public school students makes it more and more difficult to
envision any religious exercise that would not favor some faiths and
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offend others. We therefore predict that the constitutional prohibition
against religious exercises in the public schools will remain intact.

The argument proceeds in three stages. Part I describes the two
policies that have dominated the modern Establishment Clause. Part
IT places those doctrines in historical context. It traces the political an-
tecedents of the separationist policies and identifies the constituencies
of their support. Part III addresses the current instability in Estab-
lishment Clause doctrine and analyzes the underlying realignment of
political forces that are now deploying in favor of radical change.

The reader will notice in the pages that follow the little heed paid
to the internal structure and logic of Establishment Clause decisions.
That does not mean that we think such questions unimportant. We do
not doubt that precedents matter or that reason and doctrinal analysis
are forces in the law. We largely ignore such matters not because they
are unworthy of attention, but because they have already received sus-
tained attention from every conceivable point of view in a literature
too varied to summarize and too voluminous to cite in full.’? We aim
here to examine the Supreme Court’s Establishment Clause decisions
from an external (or political) perspective, which has not yet been
done in any comprehensive manner.” We think — and hope to show
— that this approach yields an explanatory and predictive account of
Establishment Clause jurisprudence that is useful and informative re-
gardless of general jurisprudential commitments on the relative
autonomy of law.

I. THE MODERN ESTABLISHMENT CLAUSE

The modern Establishment Clause dates from Everson v. Board of
Education,'* decided in 1947. In the preceding century and a half, the
Supreme Court decided only two cases under that provision, and nei-
ther cast a long shadow.”® Everson, in contrast, set the course of Es-
tablishment Clause decisions for two generations.

12. For those interested in a sampling of this literature, see infra notes 64-81.

13. Michael Klarman recognized as much when he expressed bewilderment that a thor-
ough “social and political history of the transformation of Establishment Clause doctrine”
had yet to be written. Michael J. Klarman, Rethinking the Civil Rights and Civil Liberties
Revolutions, 82 VA. L. REV. 1, 47 (1996) [hereinafter Klarman, Rethinking the Revolutions).
This Article responds to that invitation.

14. 330 U.S. 1 (1947).

15. See Quick Bear v. Leupp, 210 U.S. 50 (1908) (upholding federal administration of an
Indian trust fund that used tribal money to support education of Native Americans at sec-
tarian schools); Bradfield v. Roberts, 175 U.S. 291 (1899) (upholding federal appropriations
for construction of new hospital wards in the District of Columbia, notwithstanding the re-
ligious affiliation of a recipient hospital). See also Cochran v. Louisiana State Board of Edu-
cation, 281 U.S. 370 (1930), which upheld state provision of textbooks to students in all
schools, including private sectarian schools, against the claim that taxation to support that
program constituted a taking of private property for a private purpose. The Establishment
Clause was not mentioned, perhaps because it was not yet clear that it applied to the States.
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At issue in Everson was the validity of a New Jersey statute
authorizing school districts to provide transportation to and from pub-
lic and private schools, so long as the latter were not for profit.' Pur-
suant to this statute, Ewing Township, which operated public schools
only through the eighth grade, reimbursed parents for bus fare to and
from schools in neighboring communities, including both public and
Catholic parochial schools.”” In many States, plaintiffs could have
challenged that action under state constitutions explicitly prohibiting
aid to parochial schools,”® but New Jersey had no such provision.
When the highest state court found no state-law problem,” the issue
came to the Supreme Court for an interpretation of the federal Consti-
tution. The justices held, five-four, that the township’s action did not
violate the Establishment Clause, but the division of opinion on the
result proved far less consequential than the commonality of ap-
proach. Both majority and dissent agreed that the Establishment
Clause bound the States to a policy of strict separation of church and
state, that the policy condemned neutral support of all religions as well
as favoritism of any one of them, and that, as the defining application
of that policy, no tax dollars could be used to aid religious activities or
institutions.”

The Everson Court not only ascribed to the Establishment Clause
separationist content; it imagined a past to confirm that interpreta-

See Murdock v. Pennsylvania, 319 U.S. 105, 108 (1943) (regarding all clauses of the First
Amendment as applicable to the States).

16. New Jersey Laws, 1941, c. 191, at 581, N.J. Stat. Cum. Supp., tit. 18, c. 14, § 8 (1937),
quoted in 330 U.S. at3n.1.

17. In an aspect of the case that preoccupied Justice Jackson, the township resolution
authorized reimbursement of bus fare to “Trenton Catholic Schools,” without provision for
similar treatment of other nonprofit schools. Record at 8, Everson v. Bd. of Educ., 330 U.S. 1
(1947). From all that appears, Trenton Catholic schools were the only nonpublic, nonprofit
schools attended by township students. Certainly, no challenge was raised by anyone who
wanted to go elsewhere. Nonetheless, Justice Jackson characterized the resolution as specifi-
cally and exclusively aiding students attending Catholic schools and excluding schools of
other faiths. 330 U.S. at 20-21 (Jackson, J., dissenting) (“Thus, under the Act and resolution
brought to us by this case, children . .. are to be aided if they attend the public schools or
private Catholic schools, and they are not allowed to be aided if they attend private secular
schools or private religious schools of other faiths.”). On this interpretation, the resolution
was obviously invalid.

18. The prototype was the Blaine Amendment of 1875, which failed to pass at the fed-
eral level. See Steven K. Green, The Blaine Amendment Reconsidered, 36 AM. J. LEG. HIST.
38, 47-57 (1992) [hereinafter Green, The Blaine Amendment Reconsidered)] (describing ori-
gins of the proposal). By 1890, however, twenty-nine States had incorporated similar provi-
sions in their state constitutions, often as a condition for admission to the Union. See Joseph
P. Viteritti, Blaine’s Wake: School Choice, the First Amendment, and State Constitutional
Law, 21 HARV. J.L. & PUB. POL’Y 657, 672-75 (1998) [hereinafter Viteritti, Blaine’s Wake)
(describing Republican response to Senate’s failure to approve the Blaine Amendment).

19. Everson v. Bd. of Educ., 44 A.2d 333 (1945).
20. See infra notes 29-30 and accompanying text.
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tion.> Both majority and dissent treated the history of the United
States as if it were the history of Virginia. Despite dissimilarity of lan-
guage, the justices equated the Establishment Clause with Virginia’s
statute on religious freedom,? thereby appropriating for the federal
provision the separationist message and rhetoric of the state enact-
ment. It was “sinful and tyrannical,” wrote Jefferson, “to compel a
man to furnish contributions of money for the propagation of opinions
which he disbelieves.”” To avoid that evil, “no man shall be compelled
to frequent or support any religious worship, place, or ministry what-
soever.”” This language and Madison’s soaring Memorial and Remon-
strance against Virginia taxation to support the Episcopal Church®
provided an impressive pedigree for the separationist philosophy that
Everson now engrafted onto the First Amendment. On the fundamen-
tal point, there was no dissent. Writing for the Court, Justice Black
said that the Establishment Clause meant “at least” that “[n]o tax in
any amount, large or small, can be levied to support any religious ac-
tivities or institutions, whatever they may be called, or whatever form
they may adopt to teach or practice religion.”” Speaking for the four
dissenters, Justice Rutledge agreed that “the Amendment forbids any
appropriation, large or small, from public funds to aid or support any

21. “Imagine the past” comes from Sir Lewis Namier by way of Alexander Bickel. See
LEWIS B. NAMIER, CONFLICTS: STUDIES IN CONTEMPORARY HISTORY 69-70 (1942)
(“[W]hen discoursing or writing about history, [people] imagine it in terms of their own ex-
perience, and when trying to gauge the future they cite supposed analogies from the past: till,
by double process of repetition, they imagine the past and remember the future.”); see also
ALEXANDER M. BICKEL, THE SUPREME COURT AND THE IDEA OF PROGRESS 13 (1970)
(quoting Namier).

22. Virginia Bill for Religious Liberty, enacted January 19, 1786, 12 Hening, Statutes of
Virginia 84 (1823), quoted in Everson v. Bd. of Educ., 330 U.S. 1, 12-13 (1947); see also 330
U.S. at 28 (Rutledge, J., dissenting). Both opinions focused on Virginia. See id. at 11-13 (de-
tailing the “great stimulus and able leadership” provided by Virginia in arousing the “senti-
ment that culminated in adoption of the Bill of Rights’ provisions embracing religious lib-
erty”); id. at 33 (Rutledge, J., dissenting) (describing the “long and intensive struggle for
religious freedom in America, more especially in Virginia, of which the Amendment was the
direct culmination”) (footnote omitted).

23. The language quoted in Justice Rutledge’s dissent, Everson v. Bd. of Educ., 330 U.S.
1, 28 (1947), reads as follows:

Well aware that Almighty God hath created the mind free; . . . that to compel a man to fur-
nish contributions of money for the propagation of opinions which he disbelieves, is sinful
and tyrannical; .. ..

We, the General Assembly, do enact, That no man shall be compelled to frequent or support
any religious worship, place, or ministry whatsoever, nor shall be enforced, restrained, mo-
lested, or burthened in his body or goods, nor shall otherwise suffer, on account of his relig-
ious opinions or belief . . ..

Justice Black quoted somewhat more. /d. at 12-13.
24. See id. at 28 (Rutledge, J., dissenting) (quoting the Virginia provision).

25. 2 JAMES MADISON, THE WRITINGS OF JAMES MADISON 183 (1900) (quoted in its
entirety in an appendix to Justice Rutledge’s dissent in Everson, 330 U.S. at 63-72).

26. Everson,330U.S. at 16.
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and all religious exercises.”” No one stumbled over the fact that the
history relied on was not directly applicable. The origins and purposes
of the Virginia statute were adopted for the Establishment Clause, and
on that borrowed foundation, Everson began the modern edifice of
separation of church and state.

For half a century, the Supreme Court followed Everson’s lead.
The years 1947-1996, inclusive, provide a convenient survey of the
modern Establishment Clause, both because that period covers the
great majority of all Establishment Clause decisions and because it
stops just short of the first clear signal of change in 1997.2 From 1947
through 1996, the Court decided fifty-two cases under the Establish-
ment Clause. More than half involved education. In six cases the
Court considered — and in all six cases upheld — government aid to
religiously affiliated institutions or activities in higher education.” This
hands-off attitude contrasts sharply with the rigor of the twenty-six Es-
tablishment Clause cases concerning elementary and secondary educa-
tion. The number of Supreme Court Establishment Clause decisions
concerning elementary and secondary schools during these fifty years
exceeds the total of decisions from all other sectors of society, includ-
ing prisons, the military, selective service,”® employment,” taxation,*

27. Id. at41.

28. See Agostini v. Felton, 521 U.S. 203 (1997) (overruling Aguilar v. Felton, 473 U.S.
402 (1985)).

29. See Rosenberger v. Rector of Univ. of Va., 515 U.S. 819 (1995) (holding, inter alia,
that the Establishment Clause does not bar disbursement of funds from student activity fees
to religious organizations); Witters v. Wash. Dep’t of Servs. for the Blind, 474 U.S. 481
(1986) (holding that the Establishment Clause does not bar state aid in the form of voca-
tional assistance to a blind student seeking to become a pastor); Widmar v. Vincent, 454 U.S.
263 (1981) (holding, inter alia, that the Establishment Clause does not bar religious groups
from meeting on state university property); Roemer v. Md. Pub. Works Bd., 426 U.S. 736
(1976) (holding that the Establishment Clause does not bar state funding of religiously affili-
ated institutions of higher education); Hunt v. McNair, 413 U.S. 734 (1973) (holding that the
Establishment Clause does not bar state issuance of revenue bonds for construction of new
facilities at religiously affiliated institutions of higher education); Tilton v. Richardson, 403
U.S. 672 (1971) (holding that the Establishment Clause does not bar federal funding of new
facilities at institutions of higher education).

30. See Gillette v. United States, 401 U.S. 437 (1971) (upholding statute according con-
scientious objector status to persons whose religious beliefs led them to oppose all war but
not to persons who opposed only a particular war).

31. E.g., Corp. of Presiding Bishop v. Amos, 483 U.S. 327 (1987) (upholding civil rights
act provision exempting religious organizations from prohibition on religious discrimination
in employment); Estate of Thornton v. Caldor, 472 U.S. 703 (1985) (invalidating state law
that gave employees an absolute right not to work on their Sabbath).

NLRB v. Catholic Bishop of Chicago, 440 U.S. 490 (1979), held that the NLRB did not
have jurisdiction over parochial schools, on the grounds that extending such jurisdiction
would constitute an impermissible entanglement with religion. This case is included in the
census of decisions dealing with elementary and secondary education.

32. E.g., Jimmy Swaggart Ministries v. Cal. Bd. of Equalization, 493 U.S. 378 (1990)
(upholding state sales tax as applied to religious articles); Hernandez v. Comm’r, 490 U.S.
680 (1989) (upholding IRS policy of disallowing income-tax deductions for payments made
to churches for training services); Tex. Monthly, Inc. v. Bullock, 489 U.S. 1 (1989) (invali-
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church governance,” Sunday closing laws,* zoning laws,” religious
displays in public places,* public prayer in noneducational institu-
tions,” and all the other practices that might be interpreted as gov-
ernment endorsement of religion.

These cases show that the strict separationism of Everson did not
apply universally or uniformly. On the contrary, Establishment Clause
invalidations coalesce around two specific themes: one that flowed di-
rectly from Everson, and another that Everson may have influenced.

The Supreme Court’s first concern during this period (1947-1996)
was to inhibit aid to parochial schools. In thirteen cases, the Court
considered various programs that would have eased the financial bur-
den on parents who sent their children to church schools. The Court
allowed reimbursement of transportation expenses,* loan of approved
textbooks,” reimbursement for the costs of state-mandated testing and
record-keeping,” state income tax deductions for private-school ex-
penses,” and provision of a sign-language interpreter for a disabled
child in parochial school.* None of these programs offered much more
than incidental support to church schools.? Perhaps for that reason,

dating a state law that exempted religious periodicals from generally applicable sales tax);
Walz v. Tax Comm’n of N.Y., 397 U.S. 664 (1970) (upholding state property tax exemption
for religious organizations).

33. E.g., Serbian Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976) (disapproving
state court intervention in a dispute between church and a dismissed bishop); Presbyterian
Church v. Hull Church, 393 U.S. 440 (1969) (holding that state courts cannot consider eccle-
siastical doctrine in resolving property disputes arising when a local congregation secedes
from its national organization).

34. E.g., McGowan v. Maryland, 366 U.S. 420 (1961) (upholding Sunday closing law).
The Court upheld similar provisions in companion cases decided the same day. Gallagher v.
Crown Kosher Market, 366 U.S. 617 (1961); Braunfeld v. Brown, 366 U.S. 599 (1961); Two
Guys v. McGinley, 366 U.S. 582 (1961).

35. E.g., Larkin v. Grendel’s Den, Inc., 459 U.S. 116 (1982) (invalidating state law that
gave schools and churches the power to prevent issuance of liquor licenses to establishments
located within 500 feet of the school or church).

36. E.g., Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753 (1995) (holding
that state was not barred from granting a group’s request to display a cross on the statehouse
grounds); Allegheny County v. Greater Pittsburgh ACLU, 492 U.S. 573 (1989) (allowing city
display of Nativity scene if accompanied by non-Christian symbols); Lynch v. Donnelly, 475
U.S. 668 (1984) (allowing city display of Nativity scene).

37. E.g., Marsh v. Chambers, 463 U.S. 783 (1983) (allowing legislature to begin every
session with prayer by state-paid chaplain).

38. Everson v. Bd. of Educ., 330 U.S. 1 (1947).

39. Bd. of Educ. v. Allen, 392 U.S. 236 (1968).

40. Comm. for Pub. Educ. v. Regan, 444 U.S. 646 (1980).

41. Mueller v. Allen, 463 U.S. 388 (1983).

42, Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1 (1993).

43. The only arguable exception to this statement is Mueller v. Allen, 463 U.S. 388,
which approved state tax deductions for parochial school tuition. If it had been extended to
federal taxation, with its much higher marginal rates, deductibility of tuition would offer
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they survived Supreme Court scrutiny, but just barely. Only the text-
book loan program had a vote to spare; the others, like Everson, di-
vided five-four. More often, the Court struck down attempts to help
church schools. Specifically, the Court prohibited state supplements
for the salaries of nonpublic school teachers,* tuition reimbursement,”
maintenance and repair of schools serving low-income students,* re-
imbursement for expenses of state-mandated and nonmandated test-
ing,* provision of school services and educational equipment,® aid for
instructional materials and field trips,” and loan of public-school
teachers to teach secular subjects in parochial schools (twice).”

As has often been remarked, including by the justices,” the consti-
tutional line between the permissible and the impermissible was thin
and wavering. It would take an exceptionally nimble intellect to dis-
cern the difference between transportation and textbooks, which were
permitted, and field trips and instructional materials, which were not.
Nevertheless, the blurred margins of the no-aid policy should not dis-
guise its effect. Everson drew the line between permissible support for
education and impermissible aid to religion very far to one side. None
of the programs struck down in this period could convincingly be
characterized as endorsing religious belief, which the Court now
stresses,”” and none explicitly favored one religion over another. Al-

substantial aid for high-income taxpayers. For low- and middle-income taxpayers, deducti-
bility of parochial school tuition would be much less valuable. It seems likely, however, that
the result in Mueller flowed not so much from the (probably correct) perception that the aid
would be insubstantial, but from the fact that settled doctrine permitted deduction of contri-
butions directly to churches, seminaries, and religious missions. Tax deductibility of paro-
chial school tuition could scarcely be disapproved without calling into question the entire
structure of deductibility of charitable contributions. See 463 U.S. at 396 n.5 (noting that
state law allowed deductions for direct contributions to religious institutions and that Walz v.
Tax Commission of New York, 397 U.S. 664 (1970), approved that practice).

44, Lemon v. Kurtzman, 403 U.S. 602 (1971).
45. Sloan v. Lemon, 413 U.S. 825 (1973).

46. Comm. for Pub. Educ. v. Nyquist, 413 U.S. 756 (1973) (also invalidating tuition re-
imbursement for income-qualified families).

47. Levitt v. Comm. for Pub. Educ., 413 U.S. 472 (1973).
48. Meek v. Pittenger, 421 U.S. 349 (1975).
49. Wolman v. Walter, 433 U.S. 229 (1977).

50. Aguilar v. Felton, 473 U.S. 402 (1985); Grand Rapids Sch. Dist. v. Ball, 473 U.S. 373
(1985).

51. E.g., Mueller v. Allen, 463 U.S. 388, 393 (1983) (Rehnquist, J.) (“It is not at all easy,
however, to apply this Court’s various decisions construing the [Establishment] Clause to
governmental programs of financial assistance to sectarian schools and the parents of chil-
dren attending those schools.”); Lemon v. Kurtzman, 403 U.S. 602, 612 (1971) (Burger, C.J.)
(“Candor compels acknowledgment, moreover, that we can only dimly perceive the lines of
demarcation in this extraordinarily sensitive area of constitutional law.”).

52. Lee v. Weisman, 505 U.S. 577, 609 (1992) (“[O]ur cases have prohibited government
endorsement of religion, its sponsorship, and active involvement in religion, whether or not
citizens were coerced to conform.”).
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though there was always a constituency, both on and off the Court, for
a more nearly absolute approach, the wall of separation between gov-
ernment funds and church schools remained high. Legislatures
searched for exceptions to the constitutional prohibition and occa-
sionally found one, but in the main they had to live with it. The cases
prohibited direct and substantial government support of religiously af-
filiated primary and secondary education.

The Court’s second policy complemented the first. If aid to relig-
ious schools was (more or less) strictly proscribed, public schools had
to be suitable for persons of all faiths. Of course, there was no way to
make public schools suitable for all faiths if some of them demanded
faith-based instruction, but at least public education should not play
favorites. Given the increasing diversity of religious practice in
America, the only way to avoid choosing sides was to remain silent.
Thus, the Court’s second great project in the years 1947-1996 was to
make the public schools secular. In ten nonaid cases, the Court struck
down laws dealing with primary and secondary education. These deci-
sions directly promoted public secularism as an accommodation to re-
ligious pluralism. Specifically, the Court disallowed religion classes in
public schools™ and prohibited officially sponsored student prayer,*
graduation prayer,” Bible reading,” and silent meditation.”” The Court
also barred display of the Ten Commandments*® and struck down laws
banning the teaching of evolution® and mandating the teaching of
creationism.® In all these decisions, the Court severed ties between
the public schools and particular religious beliefs or practices.®

Today, change is underway. Although the Court remains commit-
ted to secularism in public education and shows no signs of wavering
in its hostility to school prayer,” the no-aid policy is faltering. Four

53. Illinois ex rel. McCollum v. Bd. of Educ., 333 U.S. 203 (1948).
54. Engel v. Vitale, 370 U.S. 421 (1962).

55. Lee v. Weisman, 505 U.S. 577 (1992).

56. Abington Sch. Dist. v. Schempp, 374 U.S. 203 (1963).

57. Wallace v. Jaffree, 472 U.S. 38 (1985) (invalidating law mandating a daily minute of
silence for meditation or voluntary prayer).

58. Stone v. Graham, 449 U.S. 39 (1980).
59. Epperson v. Arkansas, 393 U.S. 97 (1968).
60. Edwards v. Aguillard, 482 U.S. 578 (1987).

61. The other nonfunding invalidations involving primary or secondary education were
Board of Education of Kiryas Joel v. Grumet, 512 U.S. 687 (1994) (striking down a state law
that created a new school district for a single religious community), and NLRB v. Catholic
Bishop of Chicago, 440 U.S. 490 (1979) (holding that NLRB jurisdiction did not extend to
teachers in parochial schools).

62. E.g., Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000) (striking down student-
initiated and student-led prayer at school-sponsored football games); Lee v. Weisman, 505
U.S. 577 (1992) (striking down officially sponsored prayer at graduation).
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