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INTRODUCTION

In 1987 New Zealander Michael Fay shocked the yachting world by
challenging the San Diego Yacht Club (SDYC) for the America's Cup with
yachts not used in Cup races since the 1930s. Even more surprising was the
New York Supreme Court's literal interpretation of the Deed of Gift, the
document that established the charitable trust which defines and controls
America's Cup competition. The court rejected the SDYC's petition for cy
pres modification and upheld Michael Fay's challenge.' This decision
terminates the long-standing procedure for conducting Cup races, and
interrupts the SDYC's plans for a 1991 multinational America's Cup regatta
off San Diego's coast. The court's decision has created great uncertainty
about the future of the Cup. Moreover, it is not at all clear that the court's
decision was either sound as a matter of policy or compelled by law.

Using the Cup decision as a focal point, this Article evaluates the
doctrine of cy pres modification in light of recent developments and
suggests how the Deed of Gift should be interpreted to ensure that future
Cup matches are open to all potential challengers. More importantly, this
Article examines problems presented by "traditional" court interpretation
of charitable trust instruments and proposes a significant expansion of the
cy pres doctrine that should be modeled on the theory of dynamic statutory
interpretation. The trust relationship is examined critically to establish the
appropriate paradigm for resolving interpretive disputes that often arise
long after the settlor's death. By characterizing the relationship of the
beneficiary and the trustee of a charitable trust as an economic one founded
in part on relational contracts, the appropriate standard of care-good faith
and fair dealing-is established. Such a relational arrangement supports
the application of dynamic interpretation. By looking to "public law"
scholarship, insight is gained into the treatment of private agreements that
have a public "flavor."

Part I presents the unique history and evolution of the America's Cup
races and concludes with an examination of the New York Supreme Court's
Mercury Bay decision. This Part sets the factual stage for an analysis of
charitable trusts and the proper interpretation of trust terms in light of
changed conditions or circumstances.

Part II focuses on the often maligned doctrine of cy pres modification.
Part II demonstrates that the current underutilization of the equitable cy
pres doctrine results in the suboptimal use of charitable resources. Instead,
courts should expand cy pres modification to take into account the interests

1. Mercury Bay Boating Club v. San Diego Yacht Club, No. 21,299/87 (N.Y. Sup. Ct.
Nov. 25, 1987).

545 [1989]
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CHARITABLE TRUSTS

of all parties in the transaction, including the community's interest in the
efficient utilization of charitable trust assets. This Part presents arguments
that courts should interpret charitable trusts liberally in light of changed
conditions to promote the maximum and efficient use of resources.

Part III presents novel theories to be applied to interpretive problems
of charitable trusts. An analysis of the relationships among settlor, benefi-
ciary, and trustee reveals that courts should treat these specialized, poten-
tially infinite arrangements as a species of relational contracts. As such, the
parties should be subject to certain "good faith and fair dealing" require-
ments. Moreover, the examination of these arrangements as relational
contracts yields insight into techniques taken to resolve interpretive prob-
lems. The lack of a principled basis for the application of cy pres that
correctly balances the disparate interests of the settlor, the intended
beneficiaries, and the community's interest in the efficacious utilization of
charitable trust assets precipitates the cy pres and charitable trust interpre-
tive dilemma. Dynamic interpretation, which thus far has been limited to
statutes, provides a principled basis for an expansive and optimal use of cy
pres. What at first appears to be an odd coupling reveals itself as an
effective way to analyze certain private law problems.

I. AMERICA'S Cup LITIGATION

An historical analysis of America's Cup matches provides insight into
the controversy between Michael Fay and the San Diego Yacht Club.
America's Cup history is also important in analyzing the New York
Supreme Court's decision and its implications for future races.

A. Historical Perspective

1. The Origin of the America's Cup

The America's Cup originated as a private race between yachtsmen for
a one-time trophy. In 1851 the yacht America, owned by five members of the
New York Yacht Club, sailed to England to seek races with any British
yachts willing to wager. The American yacht, however, was believed to be
so superior in design that no matches could be found. The sole race the
America could enter was the Royal Yacht Squadron's All Nations Race
around the Isle of Wight in the English Channel. The prize was a cup worth
100 guineas.2

The America won the race3 and thereby obtained what became known

2. G. HAMMOND, SHOWDOWN AT NEWPORT 16-17 (1974). The course was the usual one of the
Royal Yacht Squadron, which also paid for the prize cup. W. STEPHENS, A IERCAN YACHTING 67
(1904). The course tended to favor local sailors who had experience with it. G. HAMoND, supra,
at 17.

3. The race was "little more than a drifting match, decided largely by chance." W.
STEPHENS, supra note 2, at 68. The race was sailed without a time handicap. The America would
have won under the British handicap system in effect at the time, but would have lost had the
New York Yacht Club handicap system been used. G. H.,aMOND, supra note 2, at 20.
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as the America's Cup.4 The Cup became the private property of the owners
of the America,5 not subject to any future challenges or conditions, and for
a time was committed to the custody of one of the America's owners.6 In
1857 the owners of the Cup made a more permanent disposition of the
trophy, dedicating it as a permanent challenge cup for international
racing.7 The Cup was entrusted to the New York Yacht Club (NYYC) under
terms and conditions that became known as the "Deed of Gift,"8 repro-
duced in Appendix A.

2. Early Challenges for the America's Cup

Because American yachts were far superior to any that could be built
in Britain, the NYYC held the Cup unchallenged for eleven years. 9 The
first defense of the Cup in 1868 was reminiscent of the race in which the
America first won the Cup,'0 with the challenger forced to sail a one-race
match against the entire NYYC fleet over a course in New York Harbor."

4. See G. HAMmOND, supra note 2, at 18-20. The cup offered in the race was known
variously as the Royal Squadron Cup (after the offering yacht club), the All Nations Cup (after
the race), or, erroneously, as the Queen's Cup. See id., at 22; W, STEPHENS, supra note 2, at 67.
The Cup has been known as the America's Cup (after the winning yacht) ever since. See R.
COFFIN, THE AMIERICA's Cup 21 (1885).

5. Indeed, unlike today's matches, each yacht in the 1851 race represented an individual
owner and not a yacht club. W. STEPHENS, supra note 2, at 68.

6. By common consent, the Cup was assigned to John C. Stevens, Commodore of the
New York Yacht Club, and "moving spirit" of the endeavor. Stevens displayed the Cup in his
home until 1855. Id.

7. Id. at 106.
8. Id. at 106-07. This document was the first Deed of Gift and would be revised twice. See

infra text accompanying notes 60-69. Because the Deed of Gift established a charitable trust in
New York, the New York courts have jurisdiction over all disputes involving the America's
Cup. See N.Y. Esr. POWERS & TRUsm LAw § 8-1.1(c) (McKinney Supp. 1989).

Whether the Deed of Gift properly qualifies as a charitable trust is beyond the scope of this
Article and irrelevant to the issues herein. We note in passing, however, that among the
charitable purposes enumerated by the Restatement (Second) of Trusts § 368(f) (1957) are "other
purposes the accomplishment of which (are] beneficial to the community." Whether the Deed
of Gift properly falls within the above-quoted terms illustrates the problems of properly
classifying trusts as charitable. New York has a similarly vague provision which allows a
charitable trust to be established for "benevolent purposes." See N.Y. EST. POwERS & TRUSTS LAw
§ 8-1.1(a) (McKinney Supp. 1989).

Nevertheless, it is clear why neither party raised this issue in the litigation interpreting the
Deed of Gift, Mercury Bay Boating Club v. San Diego Yacht Club, No. 21, 299/87 (N.Y. Sup.
Ct. Nov. 25, 1987). See infra text accompanying notes 124-203, 192. Without a charitable
trust designation, the cy pres modification issue is moot because the trust would be void for
violating the draconian Rule Against Perpetuities. See generally Wilson v. Flowers, 58 N.J. 250,
277 A.2d 199 (1971); W. McGOVERN, S. KuRTz 8J. REIN, Wiu.s, TRUSTS, AND ESTATES § 13.7, at
548 (1988).

9. R. COFFIN, supra note 4, at 22-23. Copies of the Deed of Gift had been sent to every
yacht club in the world. Id. at 23; G. HAMMOND, supra note 2, at 25. At the time, only the British
clubs had yachts with enough speed to challenge with any hope of a victory. R. COFFIN, supra
note 4, at 23.

10. The course, as in the 1851 race, strongly favored those with local knowledge of tides
and currents. See G. HAMMOND, supra note 2, at 26-27.

11. Many thought this was the proper method for Cup matches, since this was the way the
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The donors of the Cup subsequently expressed disapproval of the
terms of the first match, 12 prompting the NYYC to make three concessions
for the second match in 1871.13 First, the match would consist of a series of
races; second, the match would be sailed on as neutral and as fair a course
as possible; 14 and last, the challenger would be required to face only one
yacht in each race. 15 The NYYC retained a limited advantage under the
third point, however, by selecting four yachts' 6 and designating which one
would sail on the morning of each race. 17

Although neither the third nor the fourth Cup defense involved a
strong challenger,' 8 both races contributed to the development of the
America's Cup races. The practice of naming only one yacht as defender of
the Cup,19 which resulted in fairer matches for the challenger, began with
the third race. The fourth race was the first to use trial races to select the
defending yacht, a practice that continues to this day, and was the first time
the NYYC commissioned a new yacht specifically for the Cup defense. 20

The fourth match was also the catalyst for the second Deed of Gift. In
1881 the NYYC voted to return the Cup to the original donors, who
redonated it upon new terms.21 The second Deed of Gift, reproduced in
Appendix B, strengthened the NYYC's bargaining position against the
mutual consent clause in match negotiations.22 Although mutual agree-
ment between participants could still affect the logistics of a race, the NYYC
could be far stricter about what it would allow in a match. The second Deed

Cup had been won. Unlike that first race in which the America sailed on even terms with her
competitors, each seeking the prize, the fleet in the first Cup defense was racing merely to
prevent the challenger from winning. W. STEPHENS, supra note 2, at 114. Indeed, the British
yacht Cambria was seriously impeded by the fleet. Id.

12. One of the donors, George Schuyler, opined that the NYYC position " 'renders the
America's trophy useless as a "Challenge Cup," and that for all sporting purposes it might as
well be laid aside as family plate.' " R. COFFIN, supra note 4, at 60. Schuyler also stated that the
term "match" clearly meant a contest between two parties. Id. at 61.

13. The position of the NYYC was to make no mutual agreement, but rather to compel a
challenger to accept the limited rights stated in the Deed of Gift. See W. STEPHENS, supra note
2, at 111.

14. Despite this "concession," the NYYC refused to hold the match outside New York
Harbor, as the challenger had suggested. See G. HaMMOND, supra note 2, at 28.

15. See W. STEPHENS, supra note 2, at 111.
16. This provision allowed the NYYC to select yachts based on their advantages in

different types of weather. Thus, the NYYC could select the best yacht for each day's weather
conditions. In fact, the NYYC used two yachts in the match. See G. HAMMIOND, supra note 2, at
29.

17. See W. STEPHENS, supra note 2, at 112.
18. Both challenges came from Canada, and the yachts suffered from the limited funds of

their syndicates. See id. at 117-19.
19. The NYYC, however, made it clear it did not believe this concession was required

under the first Deed of Gift. See G. HAMMOnD, supra note 2, at 31.
20. Id. at 32. This new yacht, however, was not used in the 1881 match. Id. at 33.
21. W. STEPHENS, supra note 2, at 119. The Cup was returned to Mr. George Schuyler, the

sole survivor of the original five donors of the America's Cup. Id.
22. Id. at 121. In the first Deed, the mutual consent clause immediately followed the

statement of qualifications for a challenger. In the second Deed, however, formal notice of six
months was required to initiate a match, and only after that could there be mutual agreement
on minor details of the match. Id. at 122. The first Deed of Gift "contemplated a mutual
agreement as the natural and proper basis of a match, the minimum terms being inserted only
as a last resort after a failure to agree." Id. at 121-22.
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of Gift left a challenger "in the position of requesting as favors what should
have been his by right of fair sport."23

Two other significant changes were made in the second Deed of Gift.
The first was to require the challenger to have its regular course "on an arm
of the sea."2 4 The second was to require the challenging yachts to "proceed
under sail on their own bottoms to the port where the contest is to take
place. '2 5 The second Deed of Gift, therefore, did little to promote friendly

competition for the Cup. "Taken all together, the revision in no way
improved the original deed or tended to perpetuate the spirit which
inspired it."

'26

There was no other challenge for the Cup until 1885, when the Royal
Yacht Squadron made a "double challenge." 27 Because both challenging
yachts were the most modern representatives of the principal racing class in
Britain, 28 the NYYC again commissioned a new yacht specifically for the
defense of the America's Cup.29 Moreover, a syndicate from Boston built a
yacht to compete with the NYYC entry for the right to defend the Cup, and
in both the 1885 and 1886 matches the Boston entry was selected to
defend.3 0

3. The Third and Current Deed of Gift

A challenge by the Royal Clyde Yacht Club (the Royal Clyde) eventu-
ally led to the third Deed of Gift, reproduced in Appendix C. Despite the
requirement under the second Deed of Gift that a challenger give no more
than seven months notice of a challenge, the Royal Clyde sent a letter to the
NYYC shortly after the 1886 match suggesting a September 1887 race.3 1

The letter also suggested that a smaller class of yacht be used in the

23. Id. at 122.
24. This provision served to exclude all Canadian yacht clubs except the Royal Nova Scotia

Yacht Club from challenging for the Cup. Id. at 123.
25. Id. at 121. This was another significant advantage for the NYYC. A challenger would

be hindered in building a light weight yacht by having to sail it across the open sea. The NYYC,
by contrast, could sail yachts which might not be capable of sailing on the open sea, but whose
lighter design gave them an advantage in the races. See G. HAX.MO\D, supra note 2, at 32.

26. W. STEPHENS, supra note 2, at 123.
27. The challenge named the Genesta and the Galatea, with the request that if the former

were defeated, the latter would be permitted to race in the same season. Id. at 165. The
challenge of the Galatea, which was unbuilt at the time of the challenge, subsequently was
postponed until 1886. Id. at 182.

28. Id. at 165.
29. Building a new yacht was imperative given that the challengers were from 11 to 16 feet

longer on the load waterline than the NYYC's largest yachts. Id. at 166-67. Longer yachts
generally have a speed advantage over shorter ones of comparable design. The NYYC formed
a syndicate to finance the new yacht rather than pay for it out of club funds. G. HAM.-moD, supra
note 2, at 33. The use of rich investors to finance Cup yachts continues to be a feature of Cup
competition.

30. See W. STEPHENS, supra note 2, at 169; G. HAIIOND, supra note 2, at 33. The Cup, of
course, remained with the NYYC.

31. W. SrTnEsS, supra note 2, at 188. The Royal Clyde wished to make the necessary
arrangements in advance and then issue a formal challenge at the proper time. Id. Neither the
challenger nor the defender gained any advantage from the seven month rule.

545 [1989]
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match.3 2 The NYYC, however, rejected the challenge until it came in the
form required by the second Deed.33

After the 1887 match, the NYYC again returned the Cup to George
Schuyler, the lone survivor of the five original donors, who redonated it
under the third Deed of Gift on behalf of the original donors.3 4 The most
striking features of the third Deed of Gift are the requirements that a
challenging club give ten months notice and provide all dimensions of the
challenging yacht.35 The third Deed of Gift also provides that matches will
be sailed on ocean courses.36

The third Deed of Gift effectively ended Cup challenges for five years.
Once again, the terms of the Deed of Gift were viewed as providing a "well
made" match for the defender.37 One observer described the reaction to the
third Deed of Gift as follows: "Upon the publication of this document the
Royal Clyde challenge was formally withdrawn and the leading British clubs
joined with yachtsmen, both foreign and American, in denouncing the
unfair conditions imposed on all future challengers."38 The British yacht
clubs resolved not to challenge for the America's Cup as long as the new
Deed was in effect.3 9

In 1892, however, an agreement was worked out for a new match. The
parties avoided the subject of the third Deed of Gift, and the Royal Yacht
Squadron was allowed to challenge giving only the waterline measurement
of the challenging yacht. 4 0 The match was a three-out-of-five race series.4 1

4. America's Cup at the Turn of the Century

Several important and enduring elements of America's Cup racing
emerged by the early 1900s. Most importantly, the characteristics of the

32. Id. at 188-89. The Royal Clyde letter suggested yachts of 65 to 75 feet on the waterline.
Id. at 189.

33. Id. at 189. After the rejection, the challenger decided to keep all particulars regarding
its yacht secret until compelled to reveal them under the Deed. Id. at 190. The insistence on
formal compliance with the Deed of Gift was the prevailing position of the NYYC at the time.
See G. HAMMIOND, supra note 2, at 36-37.

34. W. STEPHENS, supra note 2, at 195. A special committee of the NYYC drafted the new
Deed. Id. This Deed of Gift has remained in effect ever since, although with some judicial
modification. See infra text accompanying notes 60-62, 68-69.

35. W. STEPHENS, supra note 2, at 195. The practical effect of this requirement is to force any
challenging club to have its yacht design completed nearly one year in advance of the match
and then to be bound by the stated dimensions. Id. at 196. The defender thus has ten months
to study the challenger's design and determine a way to outbuild it. Id. at 197.

36. See G. HAMMOND, supra note 2, at 38.
37. Id.
38. W. STEPHENS, supra note 2, at 196. The NYYC backed off the new Deed somewhat in

1888, offering a match based on the conditions governing the 1885 and 1886 matches,
provided the new Deed was recognized as binding. No challenges were made. Id. at 197.

39. Id. at 226.
40. Id. at 227. The NYYC maintained that the third Deed was still in force and represented

the sole legal statement of the Cup trust. Id. The Royal Yacht Squadron ignored the Deed,
agreeing only to hold the Cup if won under the terms of the match. Id. A prior attempt to
negotiate had failed because the Royal Yacht Squadron refused the NYYC condition that the
Cup be held strictly under the Deed if won. Id. at 226.

41. Id. at 227.
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challenging and defending yachts became quite similar. Although the
NYYC continued to insist on using the largest yachts permissible under the
third Deed of Gift,42 "[i]n a general way the dimensions, and even the
model [of the challenging and defending yachts], show[ed] no radical
differences .... ,,43 By the 1930s the use of a rating formula known as the
Universal Rule standardized the yacht design of challenging and defending
yachts. 44 This standardization continues today through the use of the
twelve-meter formula.45 Despite the similarities, however, both challengers
and defenders were extremely secretive about the design and building of
their yachts. 46

The matches also continued to move away from literal, strict compli-
ance with the Deed of Gift. The challenger's practice of naming only the
waterline measurement of its yacht continued without protest from the
NYYC, 47 In 1899 the NYYC waived the requirement that the challenger
sail to the match on its own bottom.48

The identity of the Cup challengers also changed over time. Rather
than yachtsmen experienced in racing, the early challengers were wealthy
men with little or no yachting experience "who [saw] in the publicity
attending a Cup match a means of advertising themselves."49 They tended
to know comparatively little about their yachts or the Cup. The challenging
yachts were not selected from existing yachts,50 but were built specifically
for Cup racing.5' By contrast, the defenders generally made it their
business to study the Cup.52 Thus, the Cup races became an institution of
their own outside the regular course of yachting.a3

42. See G. HAMMOND, supra note 2, at 56.
43. W. STEPHENS, supra note 2, at 304. The exception to this was the Reliance, the 1903

defender. Id.; see infra note 50 and accompanying text.
44. G. HAMMOND, supra note 2, at 58. The Universal Rule is a formula that controls the

yacht's dimensions within certain parameters. Id. at 71. This development also eliminated the
need for time handicaps in races due to different yacht sizes. I. at 58. Sir Thomas Lipton (of
Lipton Tea fame) suggested this as early as 1907. Id. at 56.

45. See infra note 58.
46. W. STEPHENS, supra note 2, at 304. Both sides disclosed only what was necessary for

prerace measurement, withholding from the public most of the details.
47. Despite requests for the dimensions of the challenging yacht, as required in the Deed

of Gift, only the waterline length of the yacht was disclosed. No further request for other
dimensions was made. See id. at 305; see also supra text accompanying notes 40-41.

48. W. STEPHENs, supra note 2, at 309. Sir Thomas Lipton was allowed to tow his yacht across
the Atlantic. Id.

49. See id., at 299-300. Lord Dunraven, for example, showed little interest in yachting until
a short time before his first challenge. See id. at 300. Sir Thomas Lipton, however, was the
greatest illustration of this new type of challenger. Lipton's first challenge for the Cup marked
the beginning of his yachting career. See id. at 301.

50. The 1903 defender Reliance illustrates this point. That yacht "represented a new and
extreme step in the development of the racing machine, her whole form being confessedly bad
for all purposes but Cup racing." Id. at 319.

51. Id. at 299. Indeed, apart from the America's Cup, the building of large racing yachts
practically had ceased by 1900 both in Great Britain and America. Id.

52. Id. at 321.
53. Id. at 301.

[1989]
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5. The Rise of Twelve-meter Yachts and the Modern Era

In the mid-1950s interest in the America's Cup was rekindled,54 and
the NYYC began to consider what direction the Cup competition would
take. The major issue was which type of ship would be used.5 5 Debate
centered on two types:56 seventy-three foot ocean racers57 and the interna-
tional twelve-meter class.58 The twelve-meter class prevailed. 59 Because the
twelve-meter class had a waterline shorter than the minimum specified in
the Deed of Gift,60 the NYYC petitioned the New York Supreme Court for
the first time seeking two changes to the Deed of Gift.6 1 In December 1956
the court made two modifications to the Deed: first, the minimum load
waterline was reduced to forty-four feet; second, the requirement that the
ships proceed on their own bottoms to the site of the match was
eliminated.6 2 Six months later, the Royal Yacht Squadron challenged the
NYYC for the Cup, and the match was set for 1958.63

Because it is relatively inexpensive to build a twelve-meter yacht, the
switch to the twelve-meter format greatly increased international interest in
Cup competition. As new countries began challenging for the Cup,
numerous syndicates began "competing for the right to challenge on behalf
of the challenging nation. 64 A milestone was reached in 1970 when France
and Australia both fielded yachts and competed in the first-ever challenger
trials, with the winner earning the right to face the NYYC for the Cup.6 5

This was the genesis of the multinational regatta that catapulted the Cup

54. Cup competition had been dormant since the 1937 match. See G. HAMMJOND, supra note
2, at 71.

55. See id.
56. Smaller ships were ruled out quickly because the NYYC believed such types would

make the Cup "easy prey" and because such ships would break the tradition of the America's
Cup as a racing trophy for large yachts. See id.

57. These were the largest ships allowed in the biannual Newport-to-Bermuda race held
by the Cruising Club of America. See id.

58. See id. The measurements of a twelve-meter yacht, when run through a formula, must
equal twelve meters. Id. This meant that competitors were on a substantially equal basis,
although most design elements, including sail area, length, and draft, could vary within certain
parameters. See id. For an explanation of the formula, see id. at 175.

59. The selection of the twelve-meter class was viewed as the biggest break ever given to
Cup challengers by the NYYC because the class was developed in England where most of the
racing in the class took place. See id. at 72.

60. The minimum load waterline in the third Deed of Gift was originally 65 feet. See infra
Appendix C, p. 589.

61. See G. HA.M.MOND, supra note 2, at 71.
62. See id. at 72.
63. See id. Because the Deed of Gift requires challenges be made by yacht clubs, it was

common by this time for a yacht club to challenge on behalf of a syndicate that would finance
the construction of a yacht. This was necessary to fulfill the terms of the Deed of Gift and to
ensure that America's Cup matches would be perpetuated. The 1958 match was an easy
victory for the defender Columbia, which defeated the challenger Sceptre in four straight races.
See id. at 76.

64. For example, although the 1967 challenge by the Royal Sydney Yacht Club was made
on behalf of a syndicate headed by Sir Frank Packer, a rival Australian syndicate built a
superior yacht, and that yacht was used for the challenge. See id. at 90.

65. See id. at 97-104.
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into a new dimension of competition. 66 Thus, there might be three levels of
competition in a Cup match: trials between yachts of the same nation; trials
between yachts of different nations to determine the challenger and select
a defender for future challenger trials; and the Cup match itself. The first
level largely has been incorporated into the second because two yachts from
the same country can sail in the challenger trials for the right to challenge.
In 1974 the NYYC accepted a formal challenge from the Royal Thames
Yacht Club with the stipulation that challenger trials be held. Five nations
competed for the right to challenge for the Cup.67

Despite the increased interest in seeking the Cup, the NYYC remained
undefeated in America's Cup matches for 132 years. This winning streak
abruptly ended in 1983, when Alan Bond's the Aumtralia II won the Cup.
The victory by the Australia II increased further world interest in the Cup,
both from potential participants and yacht-racing fans. This victory and the
1987 defense made further modification of the Deed of Gift necessary. The
New York Supreme Court modified the third Deed of Gift to allow the 1987
match to be sailed between November first and May first in the southern
hemisphere. 68 Also, an order of interpretation of the third Deed of Gift was
entered allowing the Chicago Yacht Club to participate in the 1987
match.69

The 1987 match was the first in the history of the America's Cup in
which the NYYC did not compete.70 The match was an international event
in which a record thirteen syndicates vied for the right to challenge for the
Cup.7i The finals of the challenger trials, and the match itself, were carried
live on television.72 The SDYC's Stars and Stripes returned the Cup to the
United States by defeating the Australian defender, the Kookaburra III, in
four races.

66. In 1987, for example, there were six yachts from the United States vying to meet the
defender. See Safian, Rough Sailing, A.MERIcAN LAWYER, Mar. 1988, at 92; see also infra note 72.

67. See G. HAMMOND, supra note 2, at 117. The five nations were England, France, Italy,
Australia, and Canada. Id. Ultimately, however, the field narrowed to a sail-off between yachts
of France and Australia. Id. The actual challenger for the Cup did not even field a yacht. The
reduced importance of a formal challenge is discussed infra at text accompanying notes 88-90.

68. lu re Royal Perth Yacht Club, Inc., No. 4615/85 (N.Y. Sup. Ct. Apr. 5, 1985). The Deed
of Gift had provided that "no race shall be sailed in the days intervening between November
1st and May 1st." See infra Appendix C, p. 589. The court's order provided that the Deed was
to be administered as if the following phrase were added after the above-quoted language: "if
the races are to be conducted in the Northern Hemisphere; and no race shall be sailed in the
days intervening between May 1st and November 1st if the races are to be conducted in the
Southern Hemisphere." In re Royal Perth, Yacht Club, No. 4615/85, at 2.

69. In re Royal Perth Yacht Club, No. 18,436/84. The petitioners asked the court to interpret
the "arm of the sea" provision in the Deed of Gift. This ruling, while undoubtedly equitable,
appears to run counter to the purpose of the arm of the sea provision. See supra note 24.

70. The NYYC had been one of the challenging syndicates, but failed to reach even the
semifinals of the challenger trials. See Reed, Victory for "Plastic Fantastic", TriE, Dec. 29, 1986,
at 56. A loss to the New Zealand ended the NYYC's three-year, $15 million attempt to regain
the Cup. See id.

71. See Ballard, Upset Time Down Under, Sm'Rrs ILLusrRATED, Nov. 11, 1986, at 40. Six
challengers were American yacht clubs, and there were two yachts each from France and Italy,
as well as representatives of Canada, Great Britain, and New Zealand. Id. There were also six
yachts vying to defend the Cup. Id.

72. The Entertainment and Sports Network (ESPN) provided cable television coverage.

554 545 [19891

HeinOnline -- 74 Iowa L. Rev. 554 1988-1989



CHARITABLE TRUSTS

B. The Litigation

1. The Current Dispute

The dispute between the SDYC and New Zealand's Mercury Bay
Boating Club (MBBC) has its roots in the 1987 Cup match. In the
challenger finals, the SDYC's Stars and Stripes, skippered by Dennis Conner,
routed Michael Fay's heavily-favored challenger, the New Zealand, in five
races. 73 There was more involved, however, than a sailing defeat. While the
other yacht hulls were composed of aluminum, the New Zealand's hull was
constructed of fiberglass. This was the first time in Cup history fiberglass
was used to construct the hull of a Cup yacht.74 Mr. Conner questioned the
legality of using fiberglass, stating that "It]here have been 78 aluminum
12-meters built, so why would you build one of fiberglass unless you wanted
to cheat?" 75 This statement did little to promote good will between the two
syndicates.

Further problems arose following the 1987 match. Because of a
dispute with the Sail America Foundation (Sail America), the organization
that would manage the next defense of the Cup, the SDYC delayed 76

announcing plans for the next Cup defense.77 By the time the SDYC was
prepared to announce its plans for a 1990 or 1991 match off the coast of
San Diego, a frustrated New Zealand syndicate already was preparing its
challenge. 78

The challenge conveyed to the SDYC on July 15, 1.987, was in strict,
literal compliance with the third Deed of Gift.79 Most shocking was the
proposed size of the ships: ninety feet on the waterline.80 Ships of that size

73. See Reed, supra note 70, at 56. The New Zealand had won 33 of 34 races in the
challenger trials prior to the finals.

74. See id.
75. Id. at 57. Mr. Conner was not the only skipper to question the legality of the New

Zealand hull. The rules required that all hulls be of equal weight and thickness across their
entire surface. See id. The New Zealand syndicate defended against these charges by showing
that Lloyd's of London had supervised construction of the New Zealand and could confirm that
it complied with the rules. See id.

76. It had become common practice for the NYYC to announce during a current match
the site, date, and yacht size for the next match if it were to win. This approach was adopted
by the Royal Perth Yacht Club, the Australia Irs sponsoring yacht club, after it won the Cup
in 1983.

77. The dispute centered primarily on the venue for the next Cup match.
78. The delay in announcing the site of the next match and, therefore, the uncertainty

about the prevailing weather conditions meant that the New Zealanders could not begin
designing a new challenger. See Safian, supra note 66, at 92. Fay's attorney, Andrew Johns, also
learned that the SDYC was attempting to get fiberglass yachts banned from future Cup
matches by the International 12-Meter Association. Id.

79. See Memorandum of Law of the Mercury Bay Boating Club, Exhibit C, Mercury Bay
Boating Club v. San Diego Yacht Club, No. 21,299/87 (N.Y. Sup. Ct. Nov. 25, 1987)
(reproducing copy of letter of challenge); see also Safian, supra note 66, at 93. The Deed of Gift
requires that the challenger give ten months notice, name the owner of the challenging yacht,
the name, rig, and certain dimensions of the challenger.

80. Safian, supra note 66, at 93. This is the largest a single-mast yacht may be under the
Deed of Gift. See infra Appendix C, p. 589.
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had not been used in America's Cup competition since the 1930s.8 1

The initial reaction of the SDYC was to ignore Fay's challenge and
continue its plans for a multinational regatta off San Diego in 1991 using
twelve-meter yachts. 82 As a result, Fay filed suit in the New York Supreme
Court to have his challenge declared valid under the third Deed of Gift.
The SDYC also filed an application to amend the third Deed of Gift to
conform with the recent practices governing Cup competition.8 3 The court
consolidated the cases for disposition.

2. Mercury Bay Boating Club v. San Diego Yacht Club
In briefs and arguments before the court, the MBBC sought declara-

tory relief validating its challenge and an injunction preventing the SDYC
from entertaining any other challenges until the MBBC's challenge was
decided.8 4 The MBBC argued for literal compliance with the third Deed of
Gift.85 The SDYC countered by requesting that the court amend the third
Deed of Gift to harmonize the Deed of Gift with post-1958. Cup practices. 86

The SDYC contended that adhering to the literal conditions of the third
Deed of Gift would destroy the multinational regatta that the Cup had
become. The SDYC, therefore, requested cy pres relief to alter the Deed of
Gift to empower the defender to set the conditions for the match.8 7

81. Safian, supra note 66, at 93.
82. See '91 Amnerica's Cup to Be in San Diego, Wash. Post, Sept. 12, 1987, at C2, col. 2. Fay

had sought a temporary restraining order to prevent the SDYC from proceeding with its plans,
but the New York Supreme Court lifted the order, allowing the SDYC to proceed. See Phillips,
Judge Leaves Sail America Free to Plan, Wash. Post, Sept. 10, 1987, at B7, col. 1.

83. The SDYC sought cy pres relief pursuant to N.Y. Fst. PowERs & TRuSTs LAw
§ 8-1.1(c)(1) (McKinney Supp. 1989).

84. See Mercury Bay Boating Club v. San Diego Yacht Club, No. 21,299/87, at 2 (N.Y. Sup.
Ct. Nov. 25, 1987). The challenge of Michael Fay and the MBBC was concededly the first
received by the SDYC. See id.

85. See Mercury Bay, No. 21,299/87, at 2. The third Deed of Gift provides that "when a
challenge from a Club fulfilling all the conditions required by this instrument has been
received, no other challenge can be considered until the pending event has been decided." See
infra Appendix C, p. 589.

86. These practices included holding Cup matches every three or four years, using
twelve-meter yachts, and holding a sail-off between multiple challengers to determine who
may sail for the Cup.

87. Specifically, the SDYC requested that the court authorize the following amendments
to the third Deed of Gift to allow the trustee of the Cup to:

(1) Within a reasonable time after it wins or successfully defends the Cup, designate
a particular class or design rule of yachts in which the challenging club or clubs and
the defending club shall compete in the next match;

(2) Within a reasonable time after it wins or successfully defends the Cup, set the site
of, the dates [a]nd times for, and the number of races in, the next match, with the
next match to be held within a reasonable time after the preceding match, and the
number of races to be not less than three;
(3) Prescribe a reasonable period of time during which any qualified yacht club may
submit a challenge for the next match; and

(4) Make arrangements for a series of elimination races to select the challenger in the
event more than one challenge is received.

San Diego Yacht Club's Memorandum of Law in Support of Its Petition for Interpretation or
Amendment of the Deed of Gift of the America's Cup, Mercury Bay, No. 21,299/87, at 15.

[1989]
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The court found that the practices which came to govern Cup races
after World War II had evolved under the mutual consent clause in the
Deed of Gift and that, when mutual consent could not be reached, the exact
terms of the Deed of Gift would govern Cup challenges.8 8 The court noted
that the past holders of the Cup had prevented unwanted challenges such
as the MBBC's by announcing before the race the time, place, and type of
yacht for the next match, should they be the winner. The holders also
usually announced the period of time within which all challenges would be
treated as being received simultaneously.8 9 The various competitors had
complied with these arrangements under the mutual consent provision. 90

In effect, the court chastised the SDYC because its conflict with Sail
America led to the SDYC's failure to issue a statement of intent "before it
won or even shortly after."9 1 The court also reprimanded the SDYC for
retroactively seeking to alter the Deed of Gift to "take away rights given to
the challenger under the Deed, rather than relying on the mutual consent
provisions as has been done in the past. '92

88. The threshold inquiry for the court was a procedural issue involving the proper parties
to the litigation. The SDYC argued that the MBBC's action was defective because the Attorney
General had not been joined as a party. See Mercury Bay, No. 21,299/87, at 4-5; San Diego
Yacht Club's Memorandum of Law in Opposition to Plaintiff's Application for a Preliminary
Injunction, Mercury Bay, No. 21,299/87 at 6-8. The New York Attorney General is a required
party in all actions involving New York trusts. N.Y. ESr. PowERs & TRUSTS LAw § 8-1.1(f)
(McKinney 1967). Because of the consolidation of the two actions, the court found that any
defect arising from the absence of the Attorney General as a party in the MBBC's action was
cured. Mercury Bay, No. 21,299/87, at 4.

The court also had to consider whether the MBBC had standing to bring its suit or to
participate in the SDYC's petition. The court stated the general rule that it is the duty of the
Attorney General to act as the representative of the beneficiaries of charitable trusts and the
remedy of a beneficiary "is to petition the Attorney General to champion the cause." Id. at 5
(citing N.Y. EST. POWERS & TRUSTS LAW § 8-1.1(f) (McKinney 1967)). In this case, however, the
Attorney General supported the position of the SDYC, so it was necessary to allow the MBBC
"to participate or not have its position represented." Id. at 5. The court noted that, "[a]lthough
a person having a special interest is sometimes permitted to maintain a suit to enforce a
charitable trust, the mere possibility that one may be a beneficiary does not confer standing to
maintain a suit to enforce the trust." Id. (citing 18 N.Y. JUR. 2D Charities § 40 (1981)). The court
found, though, that the MBBC was more than just a "possible beneficiary" since it had issued
a challenge for the Cup. Id. It appears that the court believed the MBBC had a "special
interest" sufficient to allow it to maintain its suit.

The court's reasoning on the standing issue is somewhat confusing. At one point the court
stated that whether the MBBC has standing is largely immaterial since all the issues (with the
exception of the MBBC's request for injunctive relief) were contained in the SDYC's action. Id.
In the same paragraph, however, the court also said that the MBBC must be allowed to
participate in order to have its position represented. Id. Moreover, the MBBC's petition for
injunctive relief might not furnish an independent basis for the MBBC's standing because if
the SDYC's petition to amend the Deed of Gift failed, it presumably would be obligated to
comply with the Deed of Gift and meet the MBBC's challenge.

89. See Mercury Bay, No. 21,299/87, at 12.
90. See id.
91. Id.; see also supra notes 78-80 (discussing SDYC's dispute with Sail America). While

preparing for the match with Michael Fay and the MBBC, Mr. Conner and the SDYC
announced in February 1988 that if they won, they would issue a call for a multinational
regatta in twelve-meter yachts in 1991. Wash. Post, Feb. 24, 1988, at D2, col. 2.

92. Mercury Bay, No. 21,299/87, at 13. The court characterized the relief sought by the
SDYC as involving "fundamental changes." Id.
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