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REFORM OF THE SENTENCING PROCESS
PETER W.

Low

*

DAVIS has generated renewed. debate on the subject of
"discretionary justice" by the recent publication of his book by
that title." His thesis, basically, is that the subject is capable of
study, and that we should devote more of our resources to the
study and less to the traditional court- and rule-oriented approach
that is so characteristic of the legal profession and of legal scholarship. He is surely right that the manner in which discretion is
exercised-by the policeman deciding whether to arrest; by the
prosecuting officials determining whether to prosecute-more
frequently constitutes the relevant "law" of a given situation than
the formal rules that we write down in statute books and in judicial
opinions.
Though not formally focused under the title of "discretionary
justice," a similar inquiry has received considerable recent attention
in the United States. I think it not too distorted a caricature to
picture the sentencing judge in the United States as entirely controlled by his own sense of self-restraint. The decisions he is given
to make are stated in the broadest terms-ranging between unconditional release, probation, a fine, a short jail term and a long jail
term, in the typical instance. Unlike in the process of determining
guilt, his discretion is not bounded by sophisticated rules of evidence
or procedure. In most states, he need not disclose the information
on which he bases his judgment, even though additional evidence
has been collected (though not disclosed to the defendant) in the
form of a pre-sentence or social inquiry report. Nor need reasons
be given by the sentencing judge, nor is the decision subject to
review by other judges on appeal. It is therefore not too strong a
statement, I think, to say that effectively the sentencing judge can
PROFESSOR
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1 Davis, DiscretionaryJustice-A Preliminary Inquiry (1969). See also "Confining
and Structuring Discretion," 23 J. Legal Ed. 56 (1971) (Round Table discussion
by Professors Davis and Reiss and Judge Friendly).
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do whatever he wants, for whatever reasons he wants, with no
external examiner to review the quality of his product. There is
striking contrast, and considerable irony, between the process of
arriving at a sentence and other processes that occur as part of
the formal, in-court structure by which we attempt to administer
justice.
There are at least three other factors which seriously compound
the problem' For whatever reason, it seems to me that American
judges represent a much broader spectrum of 'background and
point of view 'than do English judges, and while I think this has its
advantages it also presents a much more difficult problem of control
in order to assure that their action is more the product of consensus
than of individual predilection. In addition, the problem is complicated further in a number of our states by allowing the jury to
select the sentence at the same time as they resolve upon the question
of guilt. The few controls that*do exist, moreover, are expressed
in. terms that frequently are archaic, inconsistent, irrational and in
some cases immoral.
There is one other aspect of the situation that deserves its
separate emphasis, which is that it is very difficult to do something
that will result in improvement. This is true first because it is
hard to mobilise an effort .for reform, and particularly so in the
criminal law where political reality isl such that one must occasionally
do things that are likely to be misunderstood by the public. It is
true secondly because it is hard to know what to do once you have
resolved to make the effort. The fact is, of course, that we share
general ingorance about two critical factors -in the equation: we
do not know which sentences work, which are simply innocuous, and
which do positive harm; and we do not know very much about
the relationship between law and practice, and more particularly
2
between changes in law and the effect of change on practice.
At the same time, however, we cannot postpone thinking about
the problem until the millennium arrives and we do know all
these things. In the meantime, we must still administer a system
of criminal justice. We still will convict people of crime, still will
send them to jail and still will act on the basis that we at least
know something of what we are doing. It is the convergence of
these factors-our general ignorance and our need nevertheless to
2

See, 'e.g., "The Impact of Supreme Court Decisions, The Supreme Court Speaks
and What Happens? " 23 J. Legal Ed. 77 (1971), " The School Prayer Case," 23
J. Legal Ed. 106 (1971). An English example of the same point is afforded by
the- " suspended sentence " law passed in 1967, the purpose of which was to
reduce the incidence of prison terms but the effect of which was quite the
opposite.
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do something, plus the conviction that there is much that is wrong
with what we are now doing-that produces the challenge for law
reform.
The challenge has, moreover, produced a significant and widespread response in recent years in the United States. It is undoubtedly the American Law Institute's Model Penal Code which
deserves the credit for generating the effort.3 Tentative drafts of
the Code began to emerge in the early 1950s, culminating in a
draft of the entire Code published in 1962. New criminal codes,
based to a significant extent on the work that went into the Code
but at the same time reflecting much independent thought, have
now been enacted in some nine separate states. In about twentyeight more and at the federal level, study commissions are at various
stages of reporting to their respective legislatures, ranging from
completed final drafts in states like Michigan and Delaware and
by the Federal Commission to the early stages of work in states
like Virginia and Alabama.
The efforts, moreover, have not been restricted to recodification
at the state and national level. The National Council on Crime
and Delinquency has published a Model Sentencing Act designed,
like the Model Penal Code, to assist in the drafting process.
Similarly, and of particular significance to the legal profession, the
American Bar Association began in 1964 to develop standards for
criminal justice, an effort which has resulted in the publication of
some fifteen volumes on various aspects of the criminal justice
system, including three on sentencing matters.
What has emerged from this large-scale effort is a number of
proposals for reform of the laws relating to the sentencing of
convicted offenders which, I believe, deserve consideration on both
sides of the Atlantic. The remainder of this discussion is devoted
to four such proposals, selected on the basis of two criteria. First,
the examples have been chosen from situations where the legal
structure sought to be changed in the United States is similar to
the structure now in use in England, and where one might initially
be led to the conclusion that the reform being proposed in America
might also be appropriate for adoption in England. Second, however, examples have been selected for the purpose of illustrating
the point that the structure of law is only one of the ingredients,
and perhaps not the most important one at that, which must be
considered before one can meaningfully talk about reform of the
sentencing process.
3 See Wechsler, "The

Challenge of a Model Penal Code," 65 Harv.L.Rev. 1097

(1952).
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I
We have in the United States, as you have in England, very high
authorised maximum terms for most serious offences. Burglary
and robbery, for example, commonly carry maximum authorised
terms in the twenty- to thirty-year range and, not so uncommonly,
life. Theft offences in general have authorised maxima in the
range of five to ten years. The reason we have such high authorised
maximum terms is, I believe, similar to the main reason advanced by
the draftsmen of the recent Theft Act for doubling the potential
sanction for larceny from five to ten years: "Ten years does not
seem too high for the most serious cases."
Quite logically, the
worst offender in the class to which the law applies provides the
model in the typical American or English legislation dealing with
the subject of maximum authorised prison terms.
I would be confident that it would not be difficult to get agreement in England, however, that a maximum authorised term so
framed should not have much of an influence on the sentence
passed in the great majority of criminal cases that come before
the courts. I am not so sure of this in the United States, on the
other hand, and would offer three considerations as at least some
evidence in support of this judgment. It is clear in the first place
that maximum imposed prison sentences are a great deal longer in
the United States than they are in England,' without, I believe, any
improvement in law enforcement to show for it and without any
firm basis for a belief that such sentences are likely to be more
beneficial than harmful. Secondly, and as a result of this, it is
also true in the United States that there is more disparity in the
higher ranges of prison sentences than there is in England, that
disparate sentences in the United States are more often measured
in years rather than the months that may more accurately describe
the disparity problem in England. And finally, in spite of the use
of parole in every state and the fact that it results in service of only
a fraction of the imposed sentence in most instances,' time actually
Criminal Law Revision Committee, Eighth Report, Theft and Related Offences,
Cmnd. 2977, p. 30. See also pp. 7-9.
5 Though the figures are too general- to be of much use, a comparison of 1964
figures reveals that in the United States about 52 per cent. of the offenders
nationwide who were sentenced to one year or more in prison were sentenced
to a term of five years or more. The comparable figure in England and Wales
was about 4 per cent. In the same year in the United States, 28 per cent. of all
offenders sentenced to one year or more were sentenced to terms of 10 years or
more. The comparable figure in England was about I per cent. The figures
are extrapolated from National Prisoner Statistics, State Prisoners: Admissions
and Releases, 1964, Table A4, and Report of the Work of the Prison Department,
1968, Statistical Tables, Cmnd. 4266, Table C5 (January 1970).
6 In 1964, in spite of the statistics recited in note 5, only 8.6 per cent. of the
offenders given their first release from a prison sentence of one year or more
4
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served in prison in the United States is probably longer-though
this is a difficult proposition to confirm because it is hard to know
what constitutes a comparable case-than would be experienced in
England for a similar offence.
At least three questions about this situation would need answers
in order to make a proper evaluation of why it exists. The first
involves the influence of the high authorised maximum term on
individual sentencing judgments, and how much of the individual
decision is affected by the level at which the authorised maximum
is set. It would be possible to postulate a causal relationship: to
assert that sentences are long in America because the high authorised
maximum is taken more seriously by American judges than by their
English counterparts. It is more likely that the relationship is
random: that longer sentences in America are due to the fact that
the range is so large, that sentences are imposed by so many different
people, that we have found no other response to the crime problem, and that those who impose them represent such' a cosmopolitan group. The question, in any event, comes down to whether
a sentence designed for one type of individual-for the "worst
offender" in the category-has an unwarranted effect on sentences
imposed on other types of individuals. To put it in a concrete
setting, the question is how much of a five-year sentence is due
to the arbitrary selection of ten years as the authorised maximum
as opposed to more relevant considerations about the particular
offender.
The second question that would need an answer involves the
relationship between the imposed sentence and time served. It
can be. truly said of the American sentence that its bark is significantly worse than its bite; most offenders serve only a small fraction
of the sentence that has been imposed upon them. What is not
so clear, however, is the influence upon the parole decision that a
sentence of six years as opposed to four will have. One of the
great things about parole is that the parole board can even off
disparities in imposed sentences by releasing comparable offenders
within comparable periods of time, but the question is the extent
to which they actually perform that function. In 'any event, it
would be a possible hypothesis, until something better comes along,
that time served is lengthened in a significant number of cases solely
because of the judicially imposed maximum sentence. If the
judicially imposed sentence has this artificial impact on the parole
actually served five years or more.
21 months.

The median time served by that group was

See National Prisoner Statistics, State Prisoners: Admissions and.

Releases, 1964, Table R6.
C.L.J.-9
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decision, and if the legislatively selected authorised maximum has a
similar artificial effect on judicially imposed sentences, a case could
be made for re-structuring the judicial and the parole decisions.
A third question that needs answering involves the effect of
unnecessary long sentences. The gap between the imposed sentence
and time actually served offers, if it is consistently a large one,
opportunity for abuse of discretion in the essentially invisible
parole process. It would seem as well that aberrational use of
long-term sentences are particularly pernicious-pernicious if they
are meaningful to the parole process because we should do our
very best to assure that we are careful about decisions that represent
years of personal liberty; pernicious if they are not meaningful
because they create an image of arbitrariness and undercut the
deterrent effect that then becomes their main justification. Disparity
in the use of long imposed sentences would thus seem especially
unfortunate.
One of the issues before those who are interested in sentencing
reform in the United States is whether the best guesses we can make
towards answers to these questions would support an effort to
structure and to control the discretion of the sentencing judge to
impose a long prison sentence. Stated in its simplest form, the
principal idea that has been advanced to accomplish this purpose
is that maximum terms should be retained at approximately the
same authorised level as they are now. But the greater proportion
of that authorised term is to become available only in unusual cases,
identified by stated criteria, by special procedural requirements and
by appellate review of the sentence. There will be an attempt, in
other words, to decide who this "worst" offender is who provides
the prototype for the authorised maximum term, and to take steps
which will greatly increase the possibilities that it is he alone who
will actually get such a sentence and that the structure designed for
him will not result in longer sentences, or longer time served, for
numerous other offenders.
An example may make the point more clearly. Assume an
offence (like'theft) with a maximum authorised prison term of ten
years. The proposal is that the maximum should stay at ten years,
but that a line would be drawn-say at three years-which would
have the effect of reducing the parameters of the sentencing decision
in most cases to the 0-3'range instead of the 0-10 range that now
so commonly exists. The idea is that this would remove any
artificial effect of the ten-year maximum on imposed terms or time
served in the ordinary case, and significantly cut' into both the
incidence of and disparity in connection with the use of long-term
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prison sentences. At the same time, however, should the "worst"
case arise, the ten-year :maximum could become available by following special procedural provisions (essentially involving notice and
an opportunity to oppose the special grounds asserted as the basis
for the long sentence) and by findings, subject to appellate review,
that the defendant did indeed pose the kind of correctional problem
for which the long term was designed.
It is not necessary for my purposes now to deal in detail with
the specifics of the proposal.' It is sufficient to note its relationship
to the American sentencing structure, and at the same time to
ask whether there would be any advantage to such a reform in
England. Initially, one might be tempted to recommend such a
structure in England, for there is similarity between English and
American law on the point of high authorised maximum sentences
well out of the range expected to be imposed in most cases.a One
might tend to think that at least no harm could come from the
adoption of such a proposal, and indeed that there may be some
benefits in the sense that it would prevent a gradual transition
towards the greater use of long sentences by English judges.
There are, however, two reasons why the proposal does not seem
to me to make sense for this country. The first, basically, is that it
is unnecessary. There is, on the one hand, the seemingly welldeveloped "tariff" system, by which, as I understand it, English
judges have a fairly consistent sense of the deterrent "cost" that
a given offence can be expected to incur if an exemplary sentence is
imposed. Moreover, and this is the critical point, the level at which
this "tariff" is placed for a given offence is fairly low in the total
range, and in fact is roughly confined within the same limits-or
more -likely lower limits-than would be politically acceptable in
America for the 0-3 range in the example given above. The point,
in any event, is that the line sought to be drawn in order to reduce
the parameters of most American sentencing decisions is already
there under English practice, though nothing is said in the statute
books about it and in structure there is no reason why this would
For further details, see ALI, Model Penal Code, ss. 6.06, 6.07, 6.08, 6.09, 7.03,
7.04, 7.07 (P.O.D. 1962); ABA Standards, Sentencing Alternatives and Procedures, ss. 2.5, 3.1 (Approved Draft, 1968); Final Report of the National
Commission on Reform of Federal Criminal Laws, para. 3203 (1971). See also
Low, "Special Offender Sentencing," 8 Am.Crim.L.Q. 70-76 (1970).
8 For example, 10 years is the maximum for theft under the new Theft Act,
including petty larceny. The maximum for robbery is .life imprisonment and
for burglary 14 years or life, depending upon certain aggravating factors. The
latest edition of Archbold's Pleading and Practice'lists, in the Appendix, Table of
Principal Indictable Offences, some 81 different offences still carrying a life
maximum, plus about 21 common law offences without any statutory maximum,
thus making over 100 offences for which life imprisonment is still legally
possible in England.
7
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have to be so. In addition, importantly, the well-developed sense
of restraint that seems to be shared by English sentencing judges is
policed by a functioning system of appellate review of sentencesand functioning best for this purpose, it seems to me, since control
over the aberrational use of the long prison sentence is one of the
things that sentence review is best suited to achieve.
The second reason for not urging such a proposal in England
is that the results may well be worse than any evils or potential
evils it might be thought to cure. The point can be illustrated by
the recently enacted Organized Crime. Control Act of 1970. Title
X of that statute, in reliance upon American proposals designed for
the purposes noted above, decrees that a twenty-five-year maximum
term shall be available for "dangerous special offenders" upon
conviction in a federal court of any felony. The parameters of the
sentencing decision in the ordinary case thus are set by the already
high maximum term fixed for the felony involved; if the defendant
fits the rather vague criteria adopted by the statute, on the other
hand, he then can be considered for the additional period.
One of the major arguments that was advanced against earlier
versions of S. (for Senate) 30, as it was then called, was that the
longer maximum was to be available if the defendant met the
status criteria of the statute irrespective of the gravity of the offence
of which he was convicted. Thus,'one who was fortuitously convicted of the false entry of goods to evade customs duty (which has a
two-year maximum sentence) could, if he happened to be a professional criminal or an organised crime leader, be sentenced to
thirty 10years in prison based upon findings made in the course of
passing sentence. The response to this contention was to amend
the earlier draft and to provide that twenty-five years was the outside limit on any sentence imposed under these provisions and,
moreover, that the sentence should be "not disproportionate in
severity to the maximum term otherwise authorized by law for such
felony."
This is, to be sure, partially responsive to the criticism, but at
the same time it illustrates the political dangers one encounters in
attempting to reform sentencing structure. For the result of this
change, in large part inspired by efforts based on the purposes outlined above, has been to shift sentencing maxima up the scale, in
the hope, presumably, that radiations from the change will actually
result in longer imposed terms, at least for some people. Consistently with the theory; there is a lower range for normal cases
9 Pub. Law. 91, 91st Cong. (S.30), 15 October 1970.
10 The limit was later reduced to 25 years.
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and a higher range for exceptional cases, but, to pursue the example
given above, instead of the 0-3 and 3-10 breakdown for theft, the
breakdown is 0-10 and 10-20. What is purchased by this ,,type of
change seems to me of highly questionable value, in terms both of
the good it will do when the sentences are used for the purposes
intended and of the harm that will be done when well-intentioned
sentences are misplaced. I am not one who believes that: longer
sentences, in gross terms, provide any part of the "answer" to the
crime problems facing England or America, and it seems to. me
that attempts to move imposed sentences up the scale ought prima
facie to be opposed. It would seem to me as well, moreover, that
advocacy of the proposal under discussion in England might: well
result in a greater incidence of long-term sentences, either -as. the
product of an extension of the scale as in S. 30 or of an attempt
to respond to the structure by identifying more offenders who fit
into the exceptional class.
The short of it, then, is that the proposal seems to me defensible
as an effort to control an already high incidence of use of long-term
sentences, but defensible only in that context. And though the
structure of English and American law is essentially the same with
regard to what the statutes say about authorised maximum! terms,
the practice is so different that abstractions about what a sentencing
structure ought to look like lose their significance.
II
There is another point of similarity between the English and
American sentencing structures, however, where there may be more
of substance to the comparison, although in both instances-L:both
in England and America-the costs of the present law are hard to
measure in concrete terms.
Beginning with the American situation, I would list two main
features of the sentencing law in most jurisdictions that are relevant
to the point I want to make. The first is the enormous number of
different and unique levels of authorised maximum terms. ii the
current federal law, for example, there are at least seventeen
different levels of maximum jail or prison terms provided for
different offences: 30 days and 90 days, 3 months and 6 months,
1, 2, 3, 4, 5, 6, 7, 10, 15, 20, 25, 30 years and life. There are also
fourteen different levels of maximum authorised fines, ranging in
dollars from fifty to 25,000. There is, in addition, no particular
correlation between the prison levels and the fine levels, with the
result that there are, for example, seven fine levels for offences
with a ten-year authorised maximum prison term, eight fine)levels
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for, offences with a five-year maximum, eight fine levels for offences
with a three-year maximum, and so on. The chaos that thus emerges
is compounded even further by the fact that there frequently are
different ways of stating the range of prison sentence which carries
the same potential maximum term. Thus, for example, there are
instances where the sentencing judge has the choice of 0-5 years
for one offence, but 2-5 years for another; or where he has a choice
of 0-3 years for one offence but 1-3 for another. Agai a, the
situation is further exacerbated by the addition of postponed parole
eligibility provisions for some offences but not others, and by. the
exclusion of certain offences from consideration for probation.
Indeed, the process can be repeated with the present federal law until
some seventy-five or eighty unique levels of authorised sentence are
discovered, i.e., some seventy-five or eighty authorised dispositions
for different offences which differ from each other in the range of
choice given to the sentencing judge, often in the most minute
particulars.
It is, of course, perfectly apparent that there is no explanation
for such a situation in rational penal policy. There is no theory
of corrections, and there are no variations in moral values, which
suggest the propriety of discriminations of the sort that are made.
Words like " arbitrary," " random"

and " chaotic " not inappro-

priately come to mind when one attempts to look at the structure
as a whole, and of course the explanation for its existence :is that
the law is the product of a series of unrelated episodes--often
unrelated legislative compromises-occurring over time and with no
particular input aimed at a consistent or a coherent product.
The federal code is not unique among American criminal codes
in sharing this attribute." Nor is it unique in sharing the second
feature of American sentencing laws on which I would wish to focus
attention. In California, where the maximum of an imposed prison
sentence is set by law rather than by judge or jury, the offence of
breaking into a car to steal its contents carries a maximum term
of fifteen years; stealing the whole car carries a maximum of only
ten. In Florida, there is a law which punishes an attempt to get
I

In Florida,. for example, a former student of mine counted 524 different offences
which had 149 different penalty combinations. There were 20 different varieties
of authorised sentence which shared the common denominator of a Wive-year
maximum prison term. In Arizona, he counted about 120 offences which were
merely classified as " felony " or " misdemeanor," each of which carried a
specified authorised range, but found in addition 168 unclassified offences the
authorised sentences for which were stated in more than 100 different ways.
In' Oregon, to give one last example, 1,413 different offences were counted in
a similar study, yielding 466 different ways of stating the authorised'se atencing
alternatives. . See Beckett, " Criminal Penalties in Oregon," 40 Ore.L.Rev. 1, 71
(I970).'
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another to commit perjury by a maximum of five years, but which
sets the maximum at one year if the attempt is successful. In: both
Arizona and Florida, bribing a judge, juror or witness carries a
maximum sentence of five years; bribing a football player, however,
can result in a maximum sentence of ten years. In Arizona, a
public official who asks for money to influence the performance of
his duties is guilty of bribery, which carries a maximum authorised
prison term of ten years. But if he threatens adverse action in
order to get the same money, his crime is extortion and the maximum
is five years. There is-to give one final example-an offence of
robbery in the federal code punished by a maximum of ten years;
there is another offence in another part of the code with substantially
identical operative elements, except that this time the maximum is
fifteen years.
Such examples could be multiplied with considerable ease.. As
in the case of the variety of authorised sanctions, moreover,, it ,is
clear that there is no justification in reason or in theory for such
anomalies. Again, they are the product of legislative failure. to
view the landscape as a whole as they deal with particular items.
, There are, of course, exact parallels in England to both of, these
elements of American sentencing law. I count approximately
fifteen levels of authorised maximum prison terms in England, considering only indictable offences.' 2 There are also, by my, count,
some thirteen levels of authorised fines, ranging from £5 to an
unlimited amount. Putting together variations in alternatives for
summary prosecution of indictable offences and various combinations of fines and maximum prison sentences, I stopped counting
at about forty distinct sentencing levels, confident both that there
were more to be found if I had more patience in the search and
that I had long since reached the point where the bounds of rational
justification had been exceeded.
,:
There are also, as has been documented before, 13 numerous
instances in English law of indefensible differences in the range of
sanctions authorised for comparable offences. Conspiracy to commit
murder is punishable only by ten years, whereas conspiracy to commit
a summary offence carries no limit at all. Incitement to commit an
offence carries no limit, whereas an attempt to commit it is limited by
the sanctions authorised for the offence committed. Indecent assault
on a woman is punishable by a maximum of two years and indecent
assault on a man by ten. The Malicious Damage to Property, Act,
1, 2, 3, 4, 6 and 18 months, and 1, 2, 3, 5, 7, 10, 14 and 20 years, and life.
13 See, e.g., Wootton, Crime and the Criminal Law (1963), p. 44: Justice Committee
Report, " Legal Penalties: The Need for Revaluation " [1959] Crim.L.R. 393.
12
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drafted in 1861, contains a host of interesting penological judgments
(at least as measured against modern standards), including a law
which makes malicious damage to hopbinds a more serious offence
(by four years) than a conspiracy to commit murder. Sexual intercourse with a girl under thirteen violates two different statutes, one
carrying a maximum of life imprisonment and the other a maximum
of two years. And under the new Theft Act, entering an inhabited
but unoccupied vehicle or vessel with the intent to steal something
inside carries a maximum of fourteen years, while making off with
the whole thing can be punished by only ten.
There is another feature of English sentencing laws that, in
comparison to the American practice, emerges with considerable
clarity. Aside from the question of how many years an offender will
get if he goes to prison, and quite in contrast to the lack of legislative control of that issue, English sentencing statutes seem to me
enormously and unnecessarily complicated, and to err far too much
on the side of. excessive technicality in an attempt to control the
choice of sentence.
Again, a large number of illustrations could be given, but a few
will have to suffice. There are, for example, carefully detailed, but
different, consequences attached to two quite similar dispositions in
terms: of their effect on the defendant-a suspended sentence and a
conditional discharge. There is also a provision which has the
effect, though certainly not the intention, of telling a sentencing
judge, who has concluded that borstal for a young offender is
inappropriate and that prison is the proper sentence, that he must
senid- him to prison for at least three years if he is a first offender
but may sentence him to only eighteen months if he is a second
offender who has already been to borstal once. The law related to
the parole supervision of an offender sentenced to a six-year prison
term affords another illustration: if he meets the very technical
provisions of the extended term law and the sentencing judge has
the foresight to impose his sentence under that statute, the offender
will be supervised for three years on parole if he is released after
serving three years. If the technical requirements are not met,
however, or if the judge does not use the extended term law (which
presumably was designed for another purpose anyway), the offender
can only be supervised for one year if released after three, even
though in substance-quite apart from the technicalities of the lawhe may pose precisely the same correctional and social problem as
the offender who is treated under the extended term law. One might
question the value of the extended term law in the first place, moreover, for its very technical provisions do little (save for the extension
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of parole supervision time) to extend the period of control. over an
offender beyond that which is already authorised by the English
system of very high statutory maxima. Another provision dealing
with repeat offenders is the "totting-up" law for the disqualification
of motor vehicle offenders, which seems in substance to require a
very precise and technical counting procedure to determine whether
a disqualification must be imposed (unless there are mitigating
circumstances), when all along there already is discretion to impose
a disqualification whether or not the technicalities of the "tottingup" provision are met. Also on the subject of motor vehicle
offenders, there is the provision which requires that exceptions to
the mandatory disqualification of offenders for certain particularly
serious offences must be related to the offence and not the offender,
whereas exceptions to the disqualification of habitual offenders
(under the "totting-up" procedure) may relate to the offender as
well as the offence. As a final illustration, one could well ask
whether a case really can be made-given the general irrelevance to
actual practice of statutory maximum prison terms-for the provision in the new Theft Act that ten years will be the maximum
authorised term for theft and fourteen years for unaggravated
burglary.
The response to problems of this sort which has achieved a
substantial consensus among those who have been charged with
reform of American criminal codes can be stated in the form of a
series of postulates about how a sentencing structure should be
established. First, all of the sentencing laws of the jurisdiction
in question should be collected into one place so that they can be
examined as a whole for their rationality and their consistency and
for the penal policy for which they stand. Second, offences should
be classified once this is done into groups which manifest significant
differences in levels of seriousness, with each group then to have its
own range of authorised sentences. Third, the number of these
groups should be kept fairly low, on the order of five to seven.
Fourth, a wide range of sentencing alternatives should be available
for each group of offences to those who will impose particular
sentences. Fifth, legislative control in the form of stated criteria
is probably desirable, but is likely to be most effective when it
concerns guidance as to the use of sanctions of considerably different
magnitude, as in the choice between probation and prison, between
a fine and prison or between long-term and short-term imprisonment. Basically, however, these choices should be left to others
in the process (mainly the courts and the parole officials), and
it is therefore inappropriate to legislate in mandatory terms or to
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provide too narrow or exclusive a list of controlling criteria. Sixth,
and last, to the extent that this can be controlled, every effort should
be made to assure that new laws will be fitted into this established
structure as they are passed, in order to avoid growth in the future
that follows the haphazard pattern of the past.
These few guidelines express, it seems to me, an appropriate
philosophy to govern the legislative role in prescribing the sanctions
for criminal offences. It seems to me as well, moreover, that there
is little to argue against their applicability in England in terms just
as strong as in America. It is true, as noted above, that it is difficult
to be concrete about the costs of a system which contains the
features I have described, though I am persuaded myself that-at
least in the United States-irrationalities and anomalies of the sort
illustrated exacerbate the problem of disparity and contribute to an
image of the law which costs it respect at a time when disrespect is
fashionable. I would thus argue that there is much to be gained by
redesign of our sentencing laws along much simpler and more
rational, lines.
III
The third proposal to be discussed also shares an apparent applicability to the present English sentencing structure. It is that parole
eligibility should not be fixed by law.
There are a predictable variety of ways in the United States
of ascertaining when an offender should first become eligible for
parole consideration.14 There is an emerging consensus among the
recent reform efforts, however, that parole eligibility should either be
immediate in all cases or that the judge, at the time of sentencing,.
should be empowered to set the parole eligibility date, within
limitations designed to assure a substantial period of, indeterminacy
between parole eligibility and mandatory -release. Structures which
parallel current English law, i.e., which make parole eligibility turn
on. an automatic mathematical proportion of the imposed maximum
term, have been rejected, though they exist in many states.
The fundamental reason for the rejection of such structures lies
in the judgment that the maximum term and the minimum term
(or parole eligibility date) have different functions, which are not
necessarily or mathematically related and which should therefore
in each case be the product of independent consideration. It is
possible-and desirable-to reason separately about the two decisions' about when the offender must be released and when he may
14 For a summary of American laws on this point, see ABA Standards, Sentencing
Alternatives and Procedures, pp. 143-60 (Approved Draft, 1968).
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be released, and it is perfectly clear, moreover, that it cannot be
the legislature that makes the judgment. The most significant
ingredients in both decisions-information about the offence. and
about the offender-are denied to the legislature because of the
time when it must act, and if there is to be independent consideration
of the two points it must therefore be either the court or the paroling
agency, as a practical matter, to whom the judgment should be
committed.
A second reason for permitting an individualised parole eligibility
decision is a consequence of the disparity problem. One of. the
important functions of the parole board is to even off unjustified
differences in sentences by releasing comparably situated offenders
at comparable times. This cannot be done, of course, with offenders
who come to prison with disparities in their minimum terms; the
parole board cannot by definition release an offender before he
becomes eligible for parole, even though in comparison to the timing
of parole for offenders of comparable background and character an
earlier release is indicated. It is true, of course, that to the extent
that judges are empowered to postpone parole eligibility a portion
of this problem will remain. By the same token, however, the fact
that it is desirable-for penological or political reasons-to provide
for the possibility of postponed parole eligibility in some cases does
not mean that we should have to live with an automatic postponement
in all cases.
A third reason for rejecting the automatic, mathematical computation of parole eligibility is the distorting effect it can have on :the
primary sentencing decision. It is commonplace in the American
legal system, and I suspect in most others as well, that attempts to
control discretion through law often lead to consequences unanticipated, or at least undesired, by the lawmaker. This may be such an
instance, and surely is in some American jurisdictions. A judge
who wants to make sure a defendant is not released prior to a
certain date will impose a maximum term that will assure that
result, even though he would not have imposed such a long maximum
had he been able to consider parole eligibility and maximum
release date as separate items. Similarly, a judge who wants to be
sure an offender will be eligible for parole by a certain date must
juggle the maximum term to achieve this result, even though he
may believe that a longer period of indeterminacy is the best resolution on the facts. And by the same token, of course, a judge who
thinks a long maximum may be appropriate might be unwilling to
impose it because of the automatic inability of the parole officials
to intervene if he turns out to have wrongly estimated the defendant's
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progress. under. the prison regime. While separating the two
decisions is not necessarily a perfect response to-these problemsprimarily because most would agree that there should be limits on
the judge's ability to postpone parole eligibility-distortions of the
decision-making process can be reduced to the extent that flexibility
is introduced.
A final reason for rejecting the English structure, though other
points could be mentioned, is that a minimum term which is an
automatic function of the maximum imposed sentence can interfere
with the rehabilitative objectives of our sentencing process. Such
rehabilitative programmes as our prisons are able to muster depend
in part for their success on the ability of paroling officials to release
offenders at variable points in their sentences according to their
own particular rate of progress. It may be true, of course, that
this objective must be subordinated to others in the sentencing of
some offenders. But it does not follow, and should not follow,
that this subordination should always occur as a part of every
sentence. Flexibility in selecting the ultimate release date, in other
words, would better allow the achievement of our multiple sentencing
objectives.
There is substantial doubt in my mind, however, as to the
persuasiveness of these arguments in the English context, although
again I am persuaded of their force when applied to the United
States. The reason for such doubts is that the arguments seem to
have; greater force as imposed sentences get longer, and I am not at
all sure what would happen if these reasons were allowed to control
reform, in a country which relies mainly on comparatively short
sentences to accomplish its correctional objectives.
While it takes a bit of speculation to spell out what I mean, I
see at least three possibilities which deserve serious consideration
before one assumes that the reform would be desirable in England.
The first is the extent to which the judiciary will resist what may
seem an abandonment of "tariff" sentencing. Increasing the period
of parole eligibility, the argument may go, will substantially weaken
the deterrent effect of an exemplary prison sentence. One way to
avoid this would be to permit the judiciary to impose substantial
minimum sentences in selected cases-this will provide the deterrence
which -a completely parole-oriented system arguably lacks, and will
permit the retention of the beneficial effects of the tariff system
as well as the benefits of parole and rehabilitation. What might
happen, in other words, is that the "tariff" in an exemplary
sentence might become the minimum term rather than the maximum,
and indeed it might be fair to say that, to the extent that judges
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think in "tariff" terms in the United States, this is exactly what
has happened in that country.
The second thing that.might happen is that parole officials will,
begin to insist upon more time within which to operate, upon a
substantial period of eligibility during which to judge the appropriate
release time for the offender as well as a substantial period of
supervision time in which to measure his readjustment to society.
Both of these pressures can be met by allowing the maximum terms
to get longer, which is still consistent with permitting the exemplary
element of the sentence to be measured by the minimum term.
The third possibility is that a natural conservatism which often
characterises releasing authorities-a conservatism induced by
popular pressures which arise when a "mistake" occurs, i.e., when
an offender is released and he quickly commits a notorious offencewill begin to result in longer periods of prison service. The effect
of a longer spread between the time an offender may be released and
the time he must be released, which is what the second point above
demands, is that in substance a large part of the sentencing discretion
will be transferred to- the parole board (which then might be called
a " sentencing tribunal " or an " adult authority ". This discretion,
if conservatively exercised, with considerable attention paid to the
terms of the sentence set by the trial judge and to public opinion,
may result over time in the substantial lengthening of prison
sentences-not because anybody decided that this should be the
result, or because of a conscious determination that society would
be better served if its criminals served marginally longer prison
terms, but in the main because of the natural evolution of a perfectly
logical reform designed for other purposes.
How likely it is that these things will occur is, of course, something that can only be determined by making the change and waiting
to find out, after which-as is the pattern in such affairs-it will
be too late to turn back if the results indeed do occur as predicted.
The introduction of flexible minimum terms, or no minimum at
all, seems to me a clearly desirable sentencing reform in a country
which already affords its parole system a long period within which
to work, in which maximum terms are already quite long, and in
which time served is already as much a function of administrative as
judicial decision. Whether flexible minimum terms, which in logic
and in theory seem as good an idea in England as in the United
States, would have the consequences I have speculated about, and
which I would personally view as undesirable, raises a wholly
different set of problems to which careful attention should be devoted
before action is taken.
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IV
The last proposal to be considered is also related to the subject of
parole, and is also based upon a criticism of the typical American
structure that would seem in theory applicable in England. The
proposal is that every release from prison should be on some form
of parole, and that the length of time to be served on parole should
be the product of independent analysis rather than an automatic
mathematical function of the maximum time and time served.
The practice of parole, or release on licence as it is sometimes
called in England, is much more prevalent in the United States
than in England. Using 1964 figures, 5 all first releases (i.e.,
offenders released for the first time from a prison sentence) were on
parole in two of the United States, with over 90 per cent. being
released on parole in some twelve others. Country-wide, the
figure was 66 per cent. of all first releases resulting from parole
decisions.
Yet in most, if not all, American states, the time to be served
on parole is fixed as the difference between the maximum imposed
term and the time already served, that is, is inversely proportional
to the time actually served before first release. The longer the time
served in prison, in other words, the shorter the time to be served
on parole; the shorter the time served in prison, the longer the.
time to be served on parole.
This has struck many involved with penal reform in the United
States as exactly backwards. It means that the worst risks-those
from whom presumably we have the most to fear-are simply
released at the end of their term or are subjected to very short
periods of parole supervision. The best risks, on the other hand,
have the longest periods of parole supervision. We are concentrating our supervisory resources on those who are most likely to
succeed, and completely-or at least relatively-ignoring those with
the least chance to succeed. While this is likely to preserve the
good name of parole-is likely to reduce the chance of parole
failures-it does not seem the wisest allocation of priorities.
The proposal to change this system has two aspects.16 First,
the idea is that parole-with or without active supervision; this is
an independent decision-should be a necessary transitional step for
every offender sentenced to prison. This leaves to independent
15 The percentages have been extrapolated from National Prisoner Statistics, State
Prisoners: Admissions and Releases, 1964, Table RI.
16 For two illustrations of the proposal in statutory form, which differ considerably

in their detail, see ALI, Model Penal Code, s. 6.10 and art. 305 (P.O.D. 1962);
Final Report of the National Commission on Reform of Federal Criminal Laws,
ss. 3201, 3402, 3405 (1971).
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judgment, it should be noted, the question of when the offender is
to be released. He still may be paroled at his normal parole
eligibility date, or retained until the point where his maximum
imposed sentence has been served. What is different, however, is
that the offender who is retained for all or most of his imposed
sentence will still be provided with a transitional period before he
is simply released unconditionally into the community.
The second aspect of the recommendation is designed to discard
the absurdity caused by the inverse mathematical relationship
between time served and time subject to supervision on parole. The
idea is to structure prison sentences so that the time subject to
parole supervision will be the same no matter at what point in
his sentence the offender is actually given his first release. It is
arguable that instead of being inverse the proportion should be
direct, i.e., that the more prison time served, the longer the offender
should be subject to supervision on parole. But most who have
considered the problem in the United States hold the view that
parole will succeed or fail early in a parole term, and that a period
of conditional release in the range of two to five years for all is
both necessary in the case of the early releases and sufficient in
the case of the late releases.
When one turns, to the English system, one again. meets the
point of superficial. similarity between the present structure and
the one sought to be changed in the United States. Parole eligibility
in England occurs when one-third of the imposed maximum term
has been served, with the normal period of supervision extending
up to the point of remission at two-thirds of the imposed maximum.
Again, therefore, the period of supervision is in inverse proportion
to the time served in prison prior to parole release. Moreover,
nothing like all first releases from prison are on parole, the figure
perhaps more approximating, 25 per cent. under current practice.
In addition, the period of supervision is often quite short, frequently
extending for only three to six months. There is thus no doubt of
the theoretical applicability of the American reform proposal to
the English sentencing structure.
Again, however, there are doubts as to the advisability of superimposing this change onto the present English system, and for
reasons which -in large part have already been mentioned. The
cause for concern is what the practical effect of the change would
be, and more particularly whether increased reliance on parole in
England will be associated, with a general increase in the length
'of time over which, the state exercises its control as the result of
a criminal offence. Perhaps a case can be made: for a general
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increase in the length of sentences in England, though I personally
would doubt its validity. But what seems much more certain is
that this result should not be allowed to occur as a by-product of
a logical reform which is aimed primarily at other objectives.
V
There are, as has been illustrated, many structural similarities
between English and American sentencing laws. Both contain
their share of inconsistencies and irrationalities; both contain very
long authorised maximum limits; both contain parole eligibility
provisions and periods of parole supervision that are more the
product of arithmetic than of rational planning.
Yet there are as well important differences between the two
systems, differences which make it difficult to assess the applicability
of American proposals for reform to the English criminal process.
There is, I believe however, much to be gained by the comparative
examination of the two systems from this perspective. Indeed, the
national effort in the United States has been as much an effort
to start an intelligent debate as it has been to induce particular
results. And I have no doubt that the debate can be as fruitfully
conducted in England as it can be in the United States.
It is also important, I think, that the debate be carried on by the
legal profession. I find it ironic on both sides of the Atlantic that
lawyers are capable of generating enormous excitement about the
fine particulars of the hearsay rule, or the exact contours of the
rule against perpetuities, or the precise boundaries of the rule in
Shelley's Case, while at the same time they devote practically
none of their energy and attention as a profession to a matter that
constitutes the most important part of most criminal proceedings and
to a matter that is just as much "law" as any of the other items I
have mentioned or that lawyers normally deal with. I find very
little about sentencing laws and practices that sets them apart from
other matters to which lawyers address their skills.
I do not mean to suggest, of course, that sentencing is the
exclusive preserve of the legal profession. As in all branches of
the law, lawyers work best in shaping social policy when they are
in partnership with the other disciplines that are concerning themselves with the problem. But partnership is one thing, and abdication, which more accurately describes the present situation, is quite
another, particularly when it is lawyers who are advising their
clients of the consequences of a particular plea or sentence, when
it is lawyers, as judges, who are playing perhaps the most important
policy role in our current system and when it is lawyers, as
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legislators and draftsmen, who must bear much of the responsibility
for the present state of the law. Again, it seems to me remarkably
ironic that sentencing finds little room in the typical American or
English academic course for lawyers, and that we take so little
trouble or interest as a profession in arming ourselves for the tasks
we are in fact performing. It seems to me that one of the positive
steps forward that has emerged from the pattern of law reform in
the United States that 1 have been describing is that it has initiated
an awakening of the legal profession to its responsibilities in this
regard.
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