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Book Review

Overcoming the Constitution

IMPLEMENTING THE CONSTITUTION. By Richard H. Fallon, Jr.* Cambridge,
Massachusetts: Harvard University Press, 2001. Pp. ix, 186. $37.50

SAIKRISHNA B. PRAKASH**

INTRODUCTION

Constitutional law is tough to get your hands around. The Constitution itself
is short and sweet and can be read in a jiffy. However, if you want to know how
the Constitution is interpreted and implemented in modern times you need to
know so much more. As taught by most law professors, constitutional law
consists of examining the Supreme Court’s constitutional opinions. The constitu-
tional law that emerges from these opinions sometimes bears only the slightest
resemblance to the Constitution itself. These opinions often pay a great deal of
attention to other factors (such as precedent or value judgments), which the
untutored might have thought irrelevant. In its darker moments, the Court seems
to regard the Constitution as something that may easily be overcome by
reference to these seemingly extraneous considerations, rather than as the
supreme law of the land to be interpreted and implemented faithfully.

Implementing the Constitution' is Professor Richard Fallon’s sophisticated,
fair-minded, and engaging attempt to disabuse those who mistakenly believe
that the written Constitution is the only legitimate source of our constitutional
law. Fallon claims that descriptively and normatively, constitutional law is not
just about reading the Constitution, discerning its meaning, and then applying
that meaning to concrete situations. Instead, he argues that contemporary consti-
tutional law more accurately consists of “implementing” the Constitution by
considering various factors that do not emerge from the Constitution’s text
(hence the book’s title). Fallon asserts that when we describe the constitutional
law that emanates from the courts, we should not overlook the significance of
seemingly “incorrect” precedent, entrenched historical practices, and other adju-
dicative norms such as the use of value judgments.2 Furthermore, Fallon notes
that judges endeavor to render practical, easily administrable decisions that
reflect the reasonable disagreements that exist in society and amongst the
government’s branches about the Constitution’s meaning and how it ought to be
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1. RicHARD H. FALLON, JR., IMPLEMENTING THE CONSTITUTION (2001).

2. Id at8.
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implemented.’

Fallon also believes, as a normative matter, that contemporary constitutional
jurisprudence is legitimate because the people have accepted and embraced a
broader concept of the Constitution.* People cherish the rights that the courts
have teased out of the Constitution even though some of these rights seem to
have only the faintest basis in the Constitution. A robust understanding of the
freedom of speech, powerful rules against racial and sexual discrimination, and
the controversial right to privacy all have arisen from an expansive notion of the
proper sources of constitutional law. Such rights would not exist but for the
mediation of seemingly extra-constitutional factors such as precedent and value
judgments. If these rights were not enforced, there might not be a popular
acceptance of our Constitution.

But once we admit that consideration of supposedly extra-constitutional
factors is entirely legitimate in constitutional implementation, Fallon insists that
we must revisit our narrow conception of the Constitution. When we narrowly
describe our Constitution as just the “written Constitution,” we misrepresent
what one might call the “legitimate Constitution”’—the Constitution that legiti-
mately and actually reigns as the supreme law of the land.” Instead, claims
Fallon, our legitimate Constitution (both normatively and descriptively) encom-
passes not just the written Constitution familiar to most, but also the “unwritten
constitution”—those additional factors mentioned above.® I will call Fallon’s
conception of the legitimate Constitution the “Fallonian Constitution.”” It is the
combination of the written Constitution’s meaning and the unwritten constitu-
tion’s various elements such as precedent, practices, and value judgments, that
actually generate the constitutional law accepted by the people. To regard the
written Constitution as the sum total of the legitimate Constitution is only
slightly better than viewing the written Constitution’s seven articles as the sum
total of the legitimate Constitution.

After Part I recounts the basic details of Fallon’s book, the rest of the Review
makes four general points. Part II contends that Fallon must articulate a much
more comprehensive account of what constitutes “acceptance” if that concept is
to legitimate the unwritten constitution. Otherwise, we have very little reason to

3. Id. at 40.

4. Id at 121-22.

5. Id at 41. For purposes of this review, I will use the phrase “legitimate Constitution” to discuss the
Constitution that actually is the supreme law of the land.

6. I follow Fallon’s convention of capitalizing the word “constitution” in “written Constitution” but
not capitalizing constitution in the “unwritten constitution.” See id. at 8. Although Fallon believes that
both are legitimate sources of constitutional law, the differences in capitalization perhaps reflect
Fallon’s recognition that the written Constitution has a firmer claim to legitimacy. See id. at 123.

7. Fallon never names the constitution that results from the unwritten constitution’s mediation of the
written Constitution. Because I intend to dispute Fallon’s assertion that the Fallonian Constitution is the
legitimate Constitution, I have decided to differentiate these two concepts by using different labels. If
my critique of the Fallonian Constitution is unpersuasive, however, the Fallonian Constitution may well
be the legitimate Constitution.
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2003] OVERCOMING THE CONSTITUTION 409

reject the sensible intuition that the legitimate Constitution consists of the
written Constitution only. Part IIT briefly highlights some problems with the
Fallonian Constitution. Specifically, it considers whether fidelity to both the
written and the unwritten constitutions is possible, whether the Fallonian Consti-
tution is desirable, and whether the Fallonian Constitution counts as a constitu-
tion at all (as Fallon describes the latter term). Part IV argues that Fallon’s
criticisms of originalism are generally wrong-headed or unfair. Most of Fallon’s
critique is better leveled against the written Constitution itself and not original-
ism as an interpretive methodology. Finally, Part V makes some brief comments
meant to clear up common confusion about originalism as an interpretive
theory.

I. A SUMMARY OF IMPLEMENTING THE CONSTITUTION

This Part conveys the essence of Professor Fallon’s book and is meant to be
entirely descriptive.® It begins by briefly reviewing Fallon’s description of what
the Supreme Court does in practice. It then summarizes Fallon’s theory about
the normative and descriptive correctness of the Fallonian Constitution. Finally,
it recounts Fallon’s discussion of alternative constitutional theories.

A. THE DESCRIPTIVE CHAPTERS

Despite Fallon’s assertion that it is difficult to separate normative from
positive theories in the realm of constitutional law,’ I believe that one can
roughly classify the chapters of his book along such lines. Chapters Four, Five,
and Six describe Supreme Court practices in implementing the Constitution.
Chapter Four considers the Court’s role in “extraordinary” cases—cases in
which the Court, rather than applying established doctrine, either articulates
some new constitutional principle or establishes a new doctrinal framework.'®
The chapter also reviews five types of arguments'' that the Court typically
considers in extraordinary cases, discusses one of those arguments in detail,"?
and reviews certain extraordinary cases: Brown v. Board of Education,"* Roe v.

8. Thus the reader should understand that, unless otherwise noted, any statements made in this Part
are faithful attempts to describe Professor Fallon’s theories and assertions.

9. FALLON, supra note 1, at 2, 24.

10. Id. at 56.

11. Id. at 4546 (listing the following five arguments: “(1) arguments about the plain, necessary, or
permissible meaning of the constitutional text; (2) historical arguments about the original intent,
purpose, or understanding of constitutional language; (3) arguments of structure or theory that identify
the purposes in light of which particular provisions of the Constitution would be most attractive or
intelligible; (4) arguments about the meaning or relevance of previously decided cases or historically
entrenched practices; and (5) value arguments instancing considerations of morality or policy”)
(footnote omitted).

12. Fallon discusses the following value arguments: “ultimate ideals of constitutional justice,”
“institutional concerns,” “costs to governmental interests,” “judicial manageability and enforceability,”
“risks of error in the fog of uncertainty,” and “democratic acceptability in light of reasonable
disagreement.” Id. at 45-55.

13. 347 U.S. 483 (1954).
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Wade,'? the right-to-die cases,'> and City of Boerne v. Flores.'® Chapter Five
catalogues seven doctrinal tests that the Court employs in individual rights
cases,'” speculates why the Court selects a particular test when deciding extraor-
dinary cases,'® and then explains the Court’s resumption of its historical role in
policing the subject matter limits on federal power.'® Chapter Six addresses the
concept of ordinary adjudication—those cases in which the Court applies settled
doctrine without reexamining its wisdom.>® Although the chapter primarily
describes how the Court relies upon stare decisis to avoid reexamining en-
trenched doctrine, Fallon also notes that it is hard to imagine how the Court
could function if it had to reconsider the validity of existing doctrine in each
case.”' Despite the strongly felt need to pursue the “first best” implementation
of the Constitution—to reformulate doctrine that seems erroneous—there is
more often a powerful practical need for a “second best” that allows settled
practice to triumph.*

Though these three chapters form a good portion of the book, my only
comment about them is to agree with Professor Michael Dorf’s blurb on the
book’s dust jacket. Professor Dorf lauds the book as “the best descriptive
account of the Supreme Court’s role in recent years.” If people wish to have a
more solid grasp of what it is that the Court generally does, particularly in
individual rights cases, I cannot think of a more accurate sketch than that
offered in these three chapters.

Taken together, the book’s other five chapters provide a normative justifica-
tion for the Court’s current practices and reasons to reject alternative constitu-
tional theories. In the two sections that follow, I recap both Fallon’s constitutional
theory and his response to rival theories.

B. THE BASIC NORMATIVE THEORY

Fallon argues that rather than merely interpreting the written Constitution—
engaging in a single-minded search for the Constitution’s true meaning—the
Supreme Court more accurately and more appropriately struggles to “imple-
ment” the Constitution.?® Indeed, to characterize what the Court does (or what it
ought to do) in constitutional cases as just interpreting the Constitution is to
exclude all the other considerations the Court properly takes into account. In
constitutional cases, the Court does far more than interpret the Constitution and
enforce it according to its meaning,.

14. 410 U.S. 113 (1973).

15. See Washington v. Glucksberg, 521 U.S. 702 (1997); Vacco v. Quill, 521 U.S. 793 (1997).
16. 521 U.S. 507 (1997).

17. FALLON, supra note 1, at 77-79.

18. Id. at 81-95.

19. Id. at 97-101.

20. Id. at 102-03.

21. Seeid. at 102.

22. Id. at 102 (discussing “second best” strategy).

23. Id. at5,41.
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On the other hand, “implementing” the Constitution more accurately con-
notes what the Court actually does. Implementing the Constitution encompasses
collaboration and compromise amongst the Justices; Justices properly may
subordinate or temper their views about the best reading of the Constitution to
secure a majority opinion or to project a unified front.** “Implementation” also
suggests accommodation of the views of the other branches of government; for
example, the Court occasionally will defer to the considered judgment of other
branches because the Constitution is meant to be implemented by the other
branches no less than the Court.*

According to Fallon, implementation also intimates that what the Supreme
Court does is highly practical. When formulating constitutional rules, formulas,
and tests, the Court devises and implements pragmatic strategies for enforcing
constitutional values.?® This “distinctively lawyers’ work™ includes allocating
responsibility between courts and other institutions of government.”” For in-
stance, tests often reflect the Court’s judgment about an appropriate standard of
judicial review of legislative or executive action. Appropriate standards of
judicial review sometimes require doctrinal tests that fail to fully enforce
underlying constitutional norms. At other times, the Court will adopt prophylac-
tic rules that ensure overenforcement of ultimate constitutional values.”® Like-
wise, because implementation involves discerning what will work in practice,
the Justices must consider the insights of psychology, sociology, history, and
economics when implementing the Constitution.*

Though implementation is grounded in practical realities, the Justices occasion-
ally may implement “the best ‘moral reading’ of constitutional guarantees.”>°
Fallon contends that Brown v. Board of Education’' stands as the best example
of the Court playing this role.>® Yet, the Justices need not always apply the
moral reading of the Constitution (as they understand the best moral reading).>
In addition to sometimes compromising with other Justices®® and with the other
governmental branches,® the Justices must consider the democratic acceptabil-
ity of implementing the best moral reading of a constitutional provision.>®

Fallon posits the existence of an “unwritten constitution” to explain why the
Supreme Court may appropriately implement the Constitution in a manner not

24. Id. at 37.

25. Id. at 37-38.

26. Id. at5.

27. Id. at 5, 110.

28. Id. at 7; see also id. at 111 n.2 (citing Joseph D. Grano, Prophylactic Rules in Criminal
Procedure: A Question of Article Il Legitimacy, 80 Nw. U. L. Rev. 100 (1985)).

29. Id. at 8.

30. Id.

31. 343 U.S. 483 (1954).

32. FALLON, supra note 1, at 8.

33. Id.

34. Id. at 34.

35. Id. at 35.

36. Id. at 51-52.
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always consonant with the written Constitution’s meaning (however under-
stood). He believes the unwritten constitution consists of those additional
factors typically relied upon in Supreme Court constitutional decisionmaking:
precedent, settled practices, and other adjudicative norms. According to Fallon,
the unwritten constitution’s factors do not preempt or supplant the written
Constitution so much as supplement or mediate it.>’ For instance, judicial
precedent and entrenched practices enjoy at least limited constitutional authority
because both may dictate results in constitutional cases different from the
results that would be reached under the best interpretation of the written
Constitution.>® Likewise, the Supreme Court properly may be “required to make
practical, predictive, and sometimes tactical judgments” about the types of
doctrinal rules to apply.” Yet, in no case may the Supreme Court appropriately
rely upon the unwritten constitution to trump or displace a provision of the
written Constitution.*

Fallon appreciates that merely positing an unwritten constitution hardly
legitimates the use of an unwritten constitution to decide cases.*' He rejects
numerous possible reasons why the written Constitution and the unwritten
constitution are legitimate sources of fundamental law.** For instance, original-
ism cannot explain much of the modern constitutional cases that even original-
ists seem reluctant to discard.*> Nor can consent justify the Court’s practices
because most people never explicitly or implicitly consented to the Court’s
implementation.** Fallon ultimately bases the legitimacy of the unwritten consti-
tution on the same grounds that he believes legitimate the written Constitution.
The Supreme Court’s practices of implementation—its mediation of the written
Constitution by using the unwritten constitution—are legitimate because the
people of the United States widely accept the resulting Fallonian Constitution.*’
In other words, because the people accept the Fallonian Constitution they also
accept “at least some elements” of the unwritten constitution as law.*®

According to Fallon, even those who do not accept the Fallonian Constitution
have a moral obligation to adhere to it. A “reasonably just” legal system
deserves support “unless there is very good prospect of its swift and relatively
non-violent replacement by more just institutions.”*’ Because the Fallonian
Constitution establishes the rule of law, protects individual rights, and safe-

37. Id. at 111.
38. Id. at 113-14.
39. Id. at 11; see also id. at 7 (using Miranda v. Arizona as an example of the judicial branch making
such judgments).
40. Id. at 111.
41. Id. at 119.
42. Id. at 119-21.
43. Id. at 119.
44. Id. at 120-21.
45. Id. at 122.
46. Id.
47. Id. at 122
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guards political democracy,*® it is “reasonably just.”*® Therefore, we all have a
moral duty to adhere to the Fallonian Constitution—both the written and
unwritten constitutions.

Fallon anticipates and addresses several problems with his assertions. First,
he admits that popular acceptance of the unwritten constitution is not as strong
or as widespread as that of the written Constitution.”® Judges and lawyers may
embrace the unwritten constitution and its norms more completely, while other
citizens may only “passively acquiesc[e].””' Notwithstanding these differences
in acceptance levels, Fallon argues that the Supreme Court’s persistent use of
the unwritten constitution would be impossible unless there were broad public
acceptance, “at least in a minimal sense.”>? Second, Fallon acknowledges that
there is uncertainty about which norms comprise the unwritten constitution.>?
There is also a related problem of different individuals positing different
unwritten constitutional norms. Yet, Fallon asserts that these “disagreements are
not fatal to the idea of an unwritten constitution.”>* People also disagree about
which norms are explicit or implicit in the written Constitution, though few
doubt its legitimacy.>® Finally, he appreciates that the Supreme Court eschews
open reliance on the unwritten constitution. He concedes that it is “an embarrass-
ment to my central thesis that the Justices themselves might feel constrained to
defend their work as interpretation, not implementation, and as directly licensed
and mandated by the written Constitution.”>® But Fallon claims that this differ-
ence between what the Court says and does is a problem for every constitutional
theory.>” Moreover, any claim that judicial decisionmaking should reflect only
the Constitution’s meaning conflicts “with other, more central and entrenched
elements of constitutional practice and must be rejected as error on that ground.” 8

Fallon ultimately argues that it is impossible to participate in conventional
constitutional discourse without assuming the existence of the unwritten consti-
tution.>® Without the Fallonian Constitution’s unwritten component, we cannot
make sense of practice or persuade others to accept our views about how to
resolve constitutional disputes.

C. OTHER CONSTITUTIONAL THEORIES CONSIDERED AND REJECTED

Besides constructing a theory meant to defend the Supreme Court’s existing

48. Id.

49. Id.

50. Id. at 123.
51. Id.

52. Id. at 123.
53. Id.

54. Id.

55. Id. at 122-23.
56. Id. at 124.
57. Id.

58. Id.

59. Id. at 125-26.

HeinOnline -- 91 Geo. L.J. 413 2002-2003



414 THE GEORGETOWN LAW JOURNAL [Vol. 91:407

jurisprudential practices, Fallon also assesses alternative constitutional theories.
Indeed, he begins his book with chapters on originalism® and Ronald Dwor-
kin’s theory that the Supreme Court ought to act as a “forum-of-principle.”®' He
discusses both theories because each has “achieved special prominence™®* and
because he borrows from each.®® At the end of his book, he briefly addresses
constitutional populism® and an extreme version of pragmatism.®®

Chapter One takes on originalism,% claiming that the method is flawed.
According to Fallon, originalists claim that “for the Constitution to serve as law
that binds,” the Constitution’s “meaning must be fixed” by the original under-
standing of the Constitution’s text.®” This means that “the Justices should not
impose their own views of what would be desirable.”®® Rather, the Court should
limit itself to identifying the Constitution’s original meaning and applying it.*®
Nothing else matters.

Fallon begins this chapter with a candid concession. Most law students and,
indeed, most people, “almost reflexively” believe that the appropriate role of the
Supreme Court is to apply the Constitution’s original understanding.”® Yet,
these instincts are wrong. According to Fallon, originalism suffers from four
flaws that preclude it from being a viable constitutional theory: (1) originalism
fails to describe the actual practices of the Supreme Court,”" (2) it particularly
fails to account for the use of precedent,’? (3) it entrenches the chasm between
the Founders’ world and our own,”® and (4) it yields unattractive results.”*

Fallon’s most forceful criticism of originalism is that it fails to describe the
legitimate Constitution. By fixating on the original understandings of a docu-
ment that is mostly two centuries old, originalists have failed to consider the
possibility that they are construing a document that no longer is understood to
be the sole element of the legitimate Constitution.”” As noted earlier, Fallon
argues that the people accept the Fallonian Constitution. Indeed, contrary to the
strong medicine that originalism prescribes, the Supreme Court openly consid-
ers factors other than original understanding. Precedent, historical practices,

60. See id. at 13-25.

61. See id. at 26-36.

62. Id. at 3.

63. See, e.g., id. at 24, 134.

64. Id. at 127-32.

65. Id. at 132-33.

66. Fallon defines originalism as a theory holding that courts should decide constitutional cases
based on the “‘original understanding’ of those who wrote and ratified [the] relevant language.” Id. at
13.

67. Id. at 3.

68. Id.

69. Id.

70. Id. at 13.

71. Id. at 13, 16.

72. Id. at 14-17.

73. Id. at 13-14.

74. Id. at 22.

75. Id. at 18-19.
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value judgments, sociology, psychology, practicality, and public reaction regu-
larly shape Supreme Court decisionmaking.

The use of precedent is particularly embarrassing for originalists because
many originalists purport to make a pragmatic exception for precedent while
rejecting other aspects of current practice. But if precedent may trump the
original understanding on pragmatist grounds, why cannot other established
adjudicative norms trump the original understanding as well? Moreover, to
supplement originalism with the doctrine of precedent is to lose its most
attractive feature: its identification of a single, overarching and binding prin-
ciple.”®

Fallon’s last two criticisms are related. He complains that the written Constitu-
tion is a relic of another era, the product of the hopes and fears of ancient
generations.”” Necessarily, the Framers failed to anticipate many of the prob-
lems and opportunities facing modern society and government. To apply original-
ism to this anachronistic Constitution would handcuff us to out-of-date rules.”®
Relatedly, because originalist readings tie us to outdated understandings, a
consistently originalist jurisprudence would generate an unappealing constitu-
tional law. Many aspects of our constitutional law such as desegregation, the
right of privacy, and an expansive approach to the freedom of speech would be
banished under purely originalist readings of the Constitution. Why, Fallon
asks, should we adhere to originalism when it yields such unattractive results?””

Although Fallon also rejects Professor Ronald Dworkin’s characterization of
the Supreme Court as the ultimate “forum of principle,”®® his discussion of
Professor Dworkin’s theory is full of praise.®' According to Professor Dworkin,
the Court must identify the Constitution’s meaning through a “highly moralized,
philosophic inquiry.”®* For a constitutional principle to be true, it must be
“philosophically the best explanation of the written Constitution and of the
surrounding practice and judicial precedent.”®® Where originalists require the
Justices to act as historians, Dworkin seeks political philosophers.**

Fallon concludes that Dworkin’s constitution of principle is too narrow and
impractical. Fallon agrees that “we should equate the constitutional meaning
with the norms, values, or principles that the Constitution embodies” and that

76. Cf. id. at 13-17.

77. See id. at 14 & n.6 (citing Lawrence Lessig, Understanding Changed Readings: Fidelity and
Theory, 47 Stan. L. Rev. 395, 410 (1995); Lawrence Lessig, Fidelity in Translation, 71 Tex. L. Rev.
1165, 1211 (1993)).

78. Id. at 13-14.

79. Id. at 19-24.

80. Id. at 26 (quoting and citing RONALD DWORKIN, A MATTER OF PRINCIPLE 6971 (1985)).

81. See, e.g., id. at 4 (“Much of Dworkin’s account is remarkably helpful and insightful.”).

82. Id. at 4 (citing RoNALD DwORKIN, FREEDOM’s Law 2, 7-12 (1996)).

83. See id. at 27 (citing RoNALD DwoRKIN, FREEDOM’S Law: THE MORAL READING OF THE AMERICAN
CoNsTITUTION 50-54 (1996); RonaLD DworkiN, Law’s EMPIRE 225 (1986)).

84. FaLLoN, supra note 1, at 4.
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the “norms should be construed ... capaciously.”® Yet, Fallon claims, to
single-mindedly focus on the search for meaning derived from principles ob-
scures the Court’s vital practical functions.®® As mentioned earlier, Justices must
craft doctrines and tests that not only reflect constitutional meaning but also
reflect the need to compromise among themselves, to be respectful of the
inevitable disagreements in society, the need to gauge the reaction of the other
branches, to create “clear, workable law,”®” and to anticipate popular reaction.®®
In sum, although the Supreme Court is a forum of principle, “it is not only a
forum of principle.”®® It must make a variety of “practical, even tactical
calculations” to implement the Constitution.”

Fallon discusses constitutional populism®' and methodological pragmatism®?
in his penultimate chapter. He rejects constitutional populism’s call to abolish
judicial review” because he believes that a “modestly robust judicial review
has . . . done more good than harm” and that this pattern will likely continue.”*
His disagreement with methodological pragmatism only extends to its most
extreme form, in which judges are counseled to do whatever they feel is best.”
Fallon agrees that judges should leaven philosophy (of whatever sort) with a
measure of practicality. Yet, to urge judges to do whatever they wish would
“offend both rule-of-law and democratic values” and “devalue the notion of a
constitutional ‘right.””®® For Fallon, this extreme form of pragmatism takes
pragmatism too far.”’

II. WHOSE CONSTITUTION SHOULD WE IMPLEMENT:
YOURS, MINE, OR THE FOUNDERS’?

I have always assumed that the exclusive, legitimate source of federal
constitutional law was the Constitution—that document found at the National

85. Id.

86. See id.

87. Id. at 5.

88. Fallon notes that “[t]he Justices . . . do not enjoy an unlimited charter to do what is right by their
moral lights; in assigning meaning to open-ended constitutional language, the Court must achieve
results that are the least democratically acceptable over time, even if they are not immediately approved
by popular majorities.” Id. at 5.

89. Id. at 36.

90. Id.

91. Fallon defines constitutional populism as the movement that wishes to see judicial review either
play a smaller role or be abolished. /d. at 127.

92. Fallon defines methodological pragmatism as the “bracing” proposition that the Supreme Court
should do “whatever would be best for the future” without regard to maintaining consistency with past
decisions. Id. at 132.

93. Id. at 128 & n.7 (citing MARK TusHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS
(1999)).

94. Id.

95. Id. at 132 n.24 (quoting and citing Richard A. Posner, Pragmatic Adjudication, 18 Caroozo L.
REv. 1, 4 (1996)).

96. Id. at 133.

97. 1d.

HeinOnline -- 91 Geo. L.J. 416 2002-2003



2003] OVERCOMING THE CONSTITUTION 417

Archives and typically reproduced at the beginning of constitutional law case-
books. I have also presumed that other putative sources of constitutional law
that could not somehow be traced back to this Constitution were not appropriate
fonts of constitutional law. Finally, I have always supposed that people gener-
ally consider this familiar document the legitimate Constitution (rather than
some document in my drawer) because of who originally enacted it (the
Founders), how it was ratified (by a super-majority), and subsequently how it
was amended. I owe Fallon a debt of gratitude for making me question each of
these assumptions.

Although benefiting from Fallon’s book, I find myself in no better position to
prove (or disprove) these assumptions.”® Nor am I better able to discern what
makes some document or concept a “constitution.” I understand how Fallon
might identify a legitimate constitution, but I am not sure that I would subscribe
to his identification process (public acceptance) as a means of recognizing a
legitimate constitution. Fallon must explicate this theory of acceptance more
fully if he wishes to persuade others to embrace it. Moreover, even assuming
that his theory properly identifies a legitimate Constitution, there are practical
problems with attempting to discern acceptance in the shadow of arguably
misleading Supreme Court practices. Finally, even if we assume that the people
accept some set of rules as the legitimate Constitution, it is far from clear that
they accept the Fallonian Constitution.

A. WHAT CONSTITUTES CONSTITUTIONAL ACCEPTANCE?

Recall that Fallon asserts that the legitimate Constitution consists of its
(familiar) written component and its (less familiar) unwritten component. Accord-
ing to Fallon, the Fallonian Constitution is the legitimate Constitution for three
reasons: it is widely accepted, it is reasonably just, and there is a moral
obligation to support existing systems that are reasonably just.”® Hence, two
groups help identify the content of the legitimate Constitution—the first of
which I will call “accepters” and the second “reluctant adherents.”

If a theory of constitutional acceptance is to be useful in circumstances of
contested claims of acceptance, the theory must identify what constitutes accep-
tance at the individual and societal levels. Presumably, individual acceptance
does not require the embrace of every provision found in a putative constitution.
Such an exacting standard likely would preclude acceptance in most circum-
stances and hence something less strict seems appropriate. At the same time,
something more than indifference is required, lest the legitimate Constitution be
whatever the government can “get away with.” Equating indifference with

98. That is no fault of Fallon’s. Though he purports to reveal what our Constitution is today, he does
not pretend to review or discuss other methods that might be used to discern the legitimate Constitution.
His book is not about the various methods by which one could identify the fundamental constitutional
law.

99. FALLON, supra note 1, at 122.
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acceptance ensures that the legitimate Constitution will be entirely protean, for
the government will be able to amend the Constitution quite a bit before the
people will rise in revolution.

An acceptance threshold for society seems equally crucial. Would a forty-
percent acceptance rate be enough? Might we require a majority (or even a
supermajority) of accepters before we will prevail upon the scruples of the
reluctant adherents? What ought we do if more than one constitution exceeds
the agreed upon societal acceptance threshold?

The definition of individual acceptance and the setting of a societal accep-
tance threshold are hardly minor matters. They are absolutely necessary ele-
ments of any theory of constitutional acceptance in an era when people contest
the contents of the legitimate Constitution. Unfortunately, Fallon supplies nei-
ther a definition of individual acceptance nor an acceptance threshold. Indeed,
he fails to discuss such elements even though he acknowledges that there are
conflicting claims about the content of the Constitution.'® Perhaps it is asking
too much to require a more complete theory of constitutional acceptance. Yet,
because one of Fallon’s principal claims is that many people fundamentally
misconceive the contents of the legitimate Constitution, he ought to have
discussed in greater detail how we should identify as a means of discerning the
contents of the legitimate Constitution.

Although Professor Fallon does not grapple with these questions, the written
Constitution at least attempts to supply an acceptance threshold. The Constitu-
tion became law when nine popularly elected state conventions ratified it. Once
ratified, the written Constitution presumes that all modifications of it will go
through one of two procedures specified in Article V, both of which require
variants of a supermajority. Compared to Professor Fallon’s theory of accep-
tance, Articles V & VII seem positively prolix in comparison.

B. THE CONTENTS OF THE LEGITIMATE CONSTITUTION

Assuming that we had some standards by which to gauge individual and
societal acceptance, we would still have to discern the contents of the legitimate
constitution? Fallon assumes that we accept the Fallonian Constitution, under
which certain longstanding judicial practices (such as the use of precedent and
value judgments) mediate the written Constitution. Others may say that the
people do not care much about the judicial practices underlying cases. If the
people accept anything it is the results of cases—the right to privacy, the right to
expressive freedom, the right to be free from governmental discrimination.
Furthermore, one might argue that people would reject the Fallonian Constitu-
tion precisely because that Constitution vests so much discretion in the Supreme
Court that these rights, created by the judiciary, could be withdrawn by the

100. Id. at 123 (admitting that there is “widespread disagreement” about elements of the unwritten
Constitution).
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judiciary as well.'"®" A third faction may assert that the people accept what the
Supreme Court purports to do but may not actually do in practice—namely,
discerning and applying the Constitution’s meaning in particular cases. Obvi-
ously, one could posit other constitutions and imagine proponents insisting that
their favored constitution was popularly accepted.

In the absence of empirical data on societal acceptance, it is unclear why
Fallon confidently declares that people accept the actual judicial practices of the
Supreme Court, rather than what the Supreme Court purports to do (interpret
and apply the written Constitution), or the actual results of the Supreme Court’s
case law. Common sense suggests that people accepting the Fallonian Constitu-
tion is the most implausible of the three claims. Few people read any Supreme
Court opinions and even fewer can discern the actual basis of the Supreme
Court’s opinions.

On the other hand, the assertion that the people accept what the Supreme
Court generally claims to be doing may have a leg up. After all, there must be
some significant reason why the Court finds it necessary to assert that it applies
the written Constitution’s meaning'®® when it often does nothing of the sort.
The most plausible reason for the Court to profess one methodology, but apply
another, is to cloak the Court’s actual practices. And the most plausible reason
to obscure the Court’s actual practices is the fear that if people understood what
actually goes on, that knowledge would jeopardize the Court’s legitimacy and
status. Arguably, people believe that the Court’s authority comes solely from the
written Constitution. They may expect that when the Court decides a constitu-
tional case, the Court is actually interpreting the Constitution rather than
making philosophical judgments and predictions about the future. Recognizing
that its authority comes from the (mistaken) popular belief that the Court
applies the written Constitution, the Court steadfastly claims that its decisions
flow from the document rather than the personal views of the Justices. If the
Justices, despite their life tenure and guaranteed salaries, feel the need to shade
the truth about how they decide cases, they must be deeply concerned about the
outcry that would result if the public knew the truth.

Nor should we ignore the possibility that a contemporary originalist, who
subscribed to a theory of constitutional acceptance, may argue that the written
Constitution is the legitimate Constitution because the people accept it. She may
cite a generalized reverence for the wisdom of the Founders and a popular
aversion to judicial lawmaking. She may emphasize Fallon’s candid confession
that most people “reflexively” subscribe to the view that the Constitution is
whatever the Founders understood it to be.'® If the written Constitution “is
widely perceived as having a claim to legitimacy that the unwritten constitution

101. See infra Part V1.

102. As Fallon notes, the Court acts as if each of its decisions were dictated by the Constitution’s
meaning. See FALLON, supra note 1, at 124.

103. See id. at 13.
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does not,”'® that is probably because people equate the meaning of the written

Constitution with the original meaning ascribed to it by the Founders.

To his credit, Fallon acknowledges that it is “an embarrassment to [his]
central thesis that the Justices themselves might feel constrained to defend their
work as an interpretation” of the written Constitution.'% Yet it seems more than
an embarrassment. We may have a massive, constitutionally determinative ruse
that prevents meaningful acceptance.'® In that case, we simply cannot say what
the legitimate Constitution is—at least if we adopt an acceptance framework for
deciding what the legitimate Constitution is. Assuming that we accept some-
thing, what is it that we accept? Is it what the Supreme Court purports to do
(apply the Constitution’s meaning); what it actually does (mediate the written
Constitution with the unwritten constitution); or the particular results of cases?
Fallon offers no good reason for concluding that his particular conclusion is
right.'"”

Finally, we should not categorically rule out the possibility that there is no
legitimate Constitution. Because there are so many constitutions competing to
be the one legitimate Constitution, no single constitution might surpass the
requisite societal acceptance threshold.'®® Indeed, many people, when faced
with the array of choices, may choose to be rationally indifferent and adopt the
view that so long as the government does not go “too far,” there is no reason to
reach any judgments about the contents of the legitimate Constitution.'” As a
result, many may ignore abstract discussions of constitutional legitimacy.

Defining acceptance at the individual and societal level is not easy. Neither is
applying these tests to discern actual acceptance. These undertakings become
even more difficult when there is an element of deception in the air. Though
none of these thorny issues demonstrates that Fallon’s theory of acceptance is

104. Id. at 123.

105. Id. at 124.

106. For example, what if one accepted the election results as proclaimed by the registrar because
one assumed that the registrar tallied all the votes cast. In truth, it turns out that the registrar did not
count any votes and instead used some other method of anointing the winner. Would one accept the
chosen legislators? It is possible that one might accept such legislators simply because they roughly
share one’s own views about sound public policy. But one also might conclude that it does not matter
whether one likes the resulting composition of the legislature or not. Society approved a particular
mechanism for selecting legislators, and the selection process actually used did not conform to that
mechanism. Hence, there ought to be a real count.

107. Recall that Fallon admits the people “reflexively” subscribe to an originalist methodology. See
FALLON, supra note 1, at 13.

108. See Larry Alexander, Originalism, or Who is Fred, 19 Harv. J.L. & Pus. PoL’y 321, 326 n.17
(1995) (observing that we probably have a constitutional crisis because we probably do not agree on
whose Constitution is authoritative). If Professor Alexander is correct, we may agree to muddle along,
each faction content with making claims about what the Constitution is, happy with whatever political
or judicial victories that vindicate their Constitution, eager to criticize departures, and dreaming of
eventually securing some decisive victory for their preferred Constitution.

109. If people were generally rationally indifferent, one might conclude that the legitimate Constitu-
tion is the constitution that resulted from the last time there was a constitution that passed the
acceptance threshold.
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wrong, they do suggest that it is rather incomplete and that many would contest
any more precise explication. This incompleteness and contestability matter
because Fallon’s central claim is that society accepts the unwritten constitution
as part of the legitimate Constitution. If we cannot define acceptance and if
multiple factions can make seemingly credible claims of acceptability for their
preferred constitutions, it becomes impossible to gauge whether we agree with
Fallon’s claim that the legitimate Constitution is the Fallonian Constitution.
Ultimately, Fallon has not given us sufficient reason to reject the natural
assumption that the legitimate Constitution consists solely of the written Consti-
tution.

III. PROBLEMS WITH THE FALLONIAN CONSTITUTION

To his credit, Fallon discusses the Fallonian Constitution’s potential shortcom-
ings. This Part considers some of these problems afflicting the Fallonian
Constitution, including the fatuousness of the written Constitution; the problem
of federal and state officials implementing the Fallonian Constitution when they
have taken an oath to the written Constitution; the claim that the Fallonian
Constitution leads to good results; and whether the Fallonian Constitution is a
constitution at all (as Fallon defines the term).

A. FIDELITY TO THE WRITTEN CONSTITUTION

Fallon anticipates and rejects three possible “fidelity”-based objections to the
unwritten constitution. The first objection is that one cannot simultaneously
accept the written and unwritten constitutions because the written Constitution
claims to be the “exclusive” source of constitutional law.''® The second objec-
tion is that when someone claims to subscribe to the Fallonian Constitution, the
assertion is fatuous because we do not know the contestable elements of the
Fallonian Constitution.''' The last objection is that “the influence of the unwrit-
ten constitution is so great as to make a mockery of the written Constitution.”''?

Fallon has two primary responses to these objections. Regarding the first,
Fallon asserts that one can subscribe to both the written and unwritten constitu-
tions because such a person implicitly rejects the written Constitution’s claim
that it is the exclusive source of constitutional law.''? Fallon’s more general
answer is to deny that the unwritten constitution makes a mockery of the written
Constitution because the written Constitution provides a “vital focal point,”
“structures conversation,” and “fortifies” those who enforce constitutional val-
ues against popular objection.''* Moreover, “[i]t is also fair to say that the
historically understood or linguistically natural meanings of the written Constitu-

110. FaALLON, supra note 1, at 125.
111. Id.
112, Id.
113. Id.
114. Id.
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