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ARTICLES

THE BOUNDARIES OF THE FIRST AMENDMENT:
A PRELIMINARY EXPLORATION OF
CONSTITUTIONAL SALIENCE

Frederick Schauer*

Although the First Amendment vefers to freedom of “speech,” much speech remains
totally untouched by it. Antitrust law, securities regulation, the law of criminal solici-
tation, and most of the law of evidence, for example, involve legal control of speech lying
well beyond the boundaries of the First Amendment’s concern. It is not that such
regulation satisfies a higher burden of justification imposed by the First Amendment.
Rather, the First Amendment does not even show up in the analysis. The explanation
for lack of First Amendment coverage lies not in a theory of free speech or in legal
doctrine, but instead in an often sevendipitous array of political, cultural, and economic
factors determining what makes the Fivst Amendment salient in some instances of
speech regulation but not in others. Because the First Amendment’s cultural magnetism
attracts a wide variety of claims, nonlegal factors, far move than legal ones, determine
which opportunistic claims to First Amendment attention will succeed and which will
not. Legal doctrine and free speech theory may explain what is protected within the
First Amendment’s boundaries, but the location of the boundaries themselves — the
threshold determination of what is a First Amendment case and what is not — is less a
doctrinal matter than a political, economic, social, and cultural one. And although the
First Amendment’s historical and political place in American culture makes this Article
move than just a case study commenting on larger issues of constitutional salience,
looking at these dimensions of the First Amendment has suggestive implications for
questions of constitutional salience and the mysterious way in which policy issues are or
are not understood to present constitutional issues.

I. INTRODUCTION

he history of the First Amendment is the history of its boundaries.
Though the strength of American free speech doctrine is located
chiefly in the formidable barriers that countervailing interests must
overcome in order to prevail against free speech values, these barriers
have emerged within the boundaries of a largely accepted understand-
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ing of the scope of the First Amendment itself. There have been many
important disagreements about what rules should apply when a law or
practice infringes upon the First Amendment, but far fewer disagree-
ments about whether, as a threshold matter, the First Amendment is
even implicated at all. We may not always have known how to resolve
First Amendment cases, but at least we knew them when we saw
them.

As contemporary debates about the threshold applicability of the
First Amendment to topics such as copyright,! securities regulation,?
panhandling,® telemarketing,* antitrust,’ and hostile-environment sex-

1 See, e.g., Eldred v. Ashcroft, 123 S. Ct. 769, 788—90 (2003) (dismissing First Amendment ob-
jections to the Copyright Term Extension Act), aff’g Eldred v. Reno, 239 F.3d 372 (D.C. Cir. 2001);
Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 555-60 (1985) (holding that the
First Amendment does not require a public figure exception to the fair use doctrine); Universal
City Studios, Inc. v. Reimerdes, 82 F. Supp. 2d 211, 220 (S.D.N.Y. 2000) (rejecting a First Amend-
ment challenge to the Digital Millennium Copyright Act);, see also C. Edwin Baker, First
Amendment Limits on Copyright, 55 VAND. L. REV. 891, 951 (2002) (urging First Amendment
protection for noncommercial copying); Mark A. Lemley & Eugene Volokh, Freedom of Speech
and Injunctions in Intellectual Property Cases, 48 DUKE L.J. 147, 169 (1998) (arguing for an ex-
tension of First Amendment prior restraint principles to intellectual property issues); Neil Wein-
stock Netanel, Locating Copyright Within the First Amendment Skein, 54 STAN. L. REV. 1, 4-5
(2001) (arguing for increased First Amendment scrutiny of copyright law); ¢f. Mattel, Inc. v. MCA
Records, Inc., 296 F.3d 894, 9goo-o01, 9go4—07 (gth Cir. 2002) (discussing First Amendment aspects
of trademark law).

2 See, e.g., Lowe v. SEC, 472 U.S. 181, 203-11 (1985) (holding that a published newsletter was
not an investment adviser); see also Aleta G. Estreicher, Securities Regulation and the First
Amendment, 24 GA. L. REV. 223, 225-26 (1990) (arguing that the First Amendment should protect
securities advertising); Burt Neuborne, The First Amendment and Government Regulation of
Capital Markets, 55 BROOK. L. REV. 5, 6~9 (1989). See generally Symposium, The First Amend-
ment and Federal Securities Regulation, 20 CONN. L. REV. 261 (1988).

3 See, e.g., Gresham v. Peterson, 225 F.3d 899, 903-07 (7th Cir. 2000) (holding that an aggres-
sive panhandling statute did not violate the First Amendment); L.A. Alliance for Survival v. City
of Los Angeles, 224 F.3d 1076, 1076 (gth Cir. 2000) (affirming a preliminary injunction against
enforcement of a solicitation ordinance); Smith v. City of Fort Lauderdale, 177 F.3d 954, 955 (11th
Cir. 1999) (upholding a regulation proscribing begging); Loper v. New York City Police Dep’t, g99
F.2d 69g, 706 (2d Cir. 1993) (invalidating a statute prohibiting loitering for purposes of begging);
see also Robert C. Ellickson, Controlling Chronic Misconduct in City Spaces: Of Panhandlers,
Skid Rows, and Public-Space Zoning, 105 YALE L.J. 1165, 1228~38 (1996) (suggesting that the
First Amendment should distinguish between different forms of commercial solicitation, such as
between panhandling and performing); Helen Hershkoff & Adam S. Cohen, Begging To Differ:
The First Amendment and the Right To Beg, 104 HARV. L. REV. 896, 897 (1991) (arguing that
begging should be fully protected).

4 See, e.g., Mainstream Mktg. Servs. v. FTC, 283 F. Supp. 2d 1151, 1161-63 (D. Colo. 2003)
(enjoining the federal do-not-call registry), overruled by Nos. 03-1429, 03-6258, 03-9571, 03-9594,
2004 WL 296980 (roth Cir. Feb. 17, 2004); U.S. West, Inc. v. FCC, 182 F.3d 1224, 1228 (10th Cir.
1999) (invalidating a regulation requiring affirmative customer permission prior to the use of
proprietary customer information); Moser v. FCC, 46 F.3d 970, 975 (9th Cir. 1995) (upholding a
ban on prerecorded calls to customers).

5 Compare FTC v. Superior Court Trial Lawyers Ass’n, 493 U.S. 411, 425~28 (1990) (holding
that the First Amendment did not constrain antitrust prosecution of an organized boycott), with
NAACP v. Claiborne Hardware Co., 458 U.S. 886, 9o7-15 (1982) (holding that the First Amend-
ment precluded antitrust prosecution of a politically motivated consumer boycott).
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ual harassment® demonstrate, however, questions about the involve-
ment of the First Amendment in the first instance are often far more
consequential than are the issues surrounding the strength of protec-
tion that the First Amendment affords the speech to which it applies.”
Once the First Amendment shows up, much of the game is over. But
the question whether the First Amendment shows up at all is rarely
addressed, and the answer is too often simply assumed. This inatten-
tion to the boundaries of the First Amendment does not make the
question any less important, however, and a comprehensive examina-
tion of this long-neglected® dimension of the First Amendment is well
overdue. Such an examination would help us not only to understand

6 See, e.g., Harris v. Forklift Sys., Inc., 510 U.S. 17 (1993); R.A.V. v. City of St. Paul, 505 U.S.
377, 389 (1992); DeAngelis v. El Paso Mun. Police Officers Ass’n, 51 F.3d 591, 596—97 (5th Cir.
1995) (discussing free speech concerns in enforcing Title VII); Black v. City of Auburn, 857 F.
Supp. 1540, 1549-50 (M.D. Ala. 1994) (holding speech creating a hostile work environment unpro-
tected); Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1534 (M.D. Fla. 1991) (dis-
missing a First Amendment objection to injunctive relief in a Title VII action); Jew v. Univ. of
Iowa, 749 F. Supp. 946, 961 (S.D. Iowa 1990) (same); see also J.M. Balkin, Free Speech and Hos-
tile Envivonments, 99 COLUM. L. REV. 2295, 2295—96 (1999) (arguing against First Amendment
protection for hostile-work-environment speech); Kingsley R. Browne, Title VII as Censorship:
Hostile-Environment Harvassment and the First Amendment, 52 OHIO ST. L.J. 481, 484 (1991)
(arguing that Title VII censors speech and should be subject to the First Amendment); Cynthia L.
Estlund, Freedom of Expression in the Workplace and the Problem of Discriminatory Harass-
ment, 75 TEX. L. REV. 687, 695 (1997) (arguing for qualified protection for hostile-work-
environment speech); Richard H. Fallon, Jr., Sexual Harassment, Content Neutrality, and the
First Amendment Dog That Didn’t Bark, 1994 SUP. CT. REV. 1, 56 (urging the “development of
distinctive First Amendment norms governing sexual harassment in the workplace”); Judith Res-
nik, Changing the Topic, 8 CARDOZO STUD. L. & LITERATURE 339, 34144 (1996) (arguing that
First Amendment analysis is used to shift focus away from the victims of sexual harassment);
Frederick Schauer, The Speech-ing of Sexual Harassment, in DIRECTIONS IN SEXUAL HARASS-
MENT LAW 347, 348 (Catharine MacKinnon & Reva Siegel eds., 2004) (exploring the shift “of
sexual harassment from a topic about workplace abuse of power into a topic about the First
Amendment”); Nadine Strossen, Regulating Workplace Sexual Havassment and Upholding the
First Amendment — Avoiding a Collision, 37 VILL. L. REV. 757, 766—68 (1992) (arguing that sex-
ual harassment guidelines create both First Amendment and equality problems); Eugene Volokh,
What Speech Does “Hostile Work Environment” Harassment Law Restrict?, 85 GEO. L.]. 627,
648 (1997) (“{H]Jarassment law puts at risk speech ... whether or not it’s severe or pervasive.”),
updated at http://wwwi.law.ucla.edu/~volokh/harass/breadth.htm (last visited Mar. 4, 2004).

7 Additional debates center around computer source code, see, e.g., Universal City Studios,
Inc. v. Corley, 273 F.3d 429, 434~35 (2d Cir. 2001), computer “spam,” see, e.g., Michael A. Fisher,
The Right To Spam? Regulating Electronic Junk Mail, 23 COLUM.-VLA J.L. & ARTS 363, 418
(z000), and labor organizing and election, see, e.g., James Gray Pope, The First Amendment, the
Thirteenth Amendment, and the Right To Organize in the Twenty-First Century, 51 RUTGERS L.
REV. 941, 949-55 (1999).

8 The noteworthy exceptions are KENT GREENAWALT, SPEECH, CRIME, AND THE USES
OF LANGUAGE (1989); and Kent Greenawalt, Speech and Crime, 1980 AM. B. FOUND. RES. J.
645, both of which I discuss in Part VII below and both of which focus on that vast quantity of
crime-assisting speech that had not (and still has not) generated First Amendment attention. See
infra pp. 1801-03. Like my inquiry here, Greenawalt’s is devoted not to expressing shock at a
blatant neglect of the First Amendment, but to explaining the obvious though usually unspoken
limitations on its scope.
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the First Amendment and the forces that shape its development, but
also, perhaps more importantly although here more preliminarily, to
understand the determinants of constitutional salience — the often
mysterious political, social, cultural, historical, psychological, rhetori-
cal, and economic forces that influence which policy questions surface
as constitutional issues and which do not.

At times the First Amendment’s boundaries have figured in the
case law and academic commentary, as with the familiar debates about
whether obscenity, libel, fighting words, and commercial advertising
are inside or outside the coverage of the First Amendment. But more
often, the boundary disputes have been invisible. Little case law and
not much more commentary explain why the content-based restrictions
of speech in the Securities Act of 1933, the Sherman Antitrust Act, the
National Labor Relations Act, the Uniform Commercial Code, the law
of fraud, conspiracy law, the law of evidence, and countless other areas
of statutory and common law do not, at the least, present serious First
Amendment issues. Indeed, although warnings of the dangers of so-
called “exceptions” to the First Amendment are a staple of civil-
libertarian rhetoric,® even the briefest glimpse at the vast universe of
widely accepted content-based restrictions on communication reveals
that the speech with which the First Amendment deals is the exception
and the speech that may routinely be regulated is the rule.

If we examine the speech that the First Amendment ignores, we
can begin to perceive the boundaries of the First Amendment. But
recognizing where those boundaries lie gives us less assistance than we
might suppose in understanding and applying them as a matter of le-
gal doctrine. Rather, the boundaries of the First Amendment, far more
than the doctrine lying within those boundaries, turn out to be a func-
tion of a complex and seemingly serendipitous array of factors that
cannot be (or at least have not been) reduced to or explained by legal
doctrine or by the background philosophical ideas and ideals of the
First Amendment. If it is true that more of the First Amendment is
explained by its boundaries than we have previously thought, it may
also be the case that less of the First Amendment can be explained by
the tools of legal and constitutional analysis than we have formerly
recognized.

9 See, e.g., Nina Bernstein, A Free Speech Hero? It’s Not That Simple, N.Y. TIMES, Dec. 22,
1996, § 2, at 1; Henry Louis Gates, Jr., Let Them Talk, NEW REPUBLIC, Sept. 20 & 27, 1993, at
37, 42; Nat Hentoff, Co-Conspirators: Khallid and Safir, VILLAGE VOICE, Sept. 22, 1998, at 24;
see also EUGENE VOLOKH, THE FIRST AMENDMENT. PROBLEMS, CASES AND POLICY
ARGUMENTS, at xvii-xix (2001) (organizing the materials on obscenity and the like under the
heading “Exceptions”).
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II. THE COVERAGE OF THE FIRST AMENDMENT

To set the stage, it will be useful to explain the distinction between
the coverage and the protection of the First Amendment.'® All rules —
legal or otherwise — apply only to some facts and only under some
circumstances.!! Even before we see what a rule does, we must make
the initial determination of whether it applies at all — whether we are
within its scope of operation. So too with the First Amendment,
which of course is not infinitely applicable. Though many cases in-
volve the First Amendment, many more do not. The acts, behaviors,
and restrictions not encompassed by the First Amendment at all — the
events that remain wholly untouched by the First Amendment — are
the ones that are simply not covered by the First Amendment. It is not
that the speech is not protected. Rather, the entire event — an event
that often involves “speech” in the ordinary language sense of the word
— does not present a First Amendment issue at all, and the govern-
ment’s action is consequently measured against no First Amendment
standard whatsoever. The First Amendment just does not show up.

When the First Amendment does show up, the full arsenal of First
Amendment rules, principles, standards, distinctions, presumptions,
tools, factors, and three-part tests becomes available to determine
whether the particular speech will actually wind up being protected.
Perhaps the speech is an intentional and explicit incitement to likely
imminent lawless action and thus regulable under Brandenburg v.
Ohio.? Or perhaps it is a knowingly false disparagement of a named

10 What follows is a brief version of an analysis I have developed at much greater length else-
where. See FREDERICK SCHAUER, FREE SPEECH: A PHILOSOPHICAL ENQUIRY 89-92, 134—
35 (1982); Frederick Schauer, Can Rights Be Abused?, 31 PHIL. Q. 225 (1981); Frederick Schauer,
Categories and the First Amendment: A Play in Three Acts, 34 VAND. L. REV. 265 (1981) [herein-
after Schauer, Categories and the First Amendment), Frederick Schauer, Codifying the First
Amendment: New York v. Ferber, 1982 SUP. CT. REV. 285 [hereinafter Schauer, Codifying the
First Amendment). Precursors include Laurent B. Frantz, The First Amendment in the Balance,
71 YALE L.J. 1424, 1444 (1962), which distinguishes scope from strength; and Harry Kalven, Jr.,
The Reasonable Man and the First Amendment: Hill, Butts, and Walker, 1967 SUP. CT. REV. 267,
278, which differentiates between the “ambit” and the “level” of protection. For a critique of the
basic distinction between coverage and protection, see Pierre J. Schlag, An Attack on Categorical
Approaches to Freedom of Speech, 30 UCLA L. REV. 671 (1983).

11 The philosophical and jurisprudential literature on rules refers to the conditions of a rule’s
application in various ways. See, e.g., GIDON GOTTLIEB, THE LOGIC OF CHOICE 39, 43—47
(1968) (protasis of a rule); NEIL MACCORMICK, LEGAL REASONING AND LEGAL THEORY 43,
45 (1978) (operative facts)y FREDERICK SCHAUER, PLAYING BY THE RULES: A PHILOS-
OPHICAL EXAMINATION OF RULE-BASED DECISION-MAKING IN LAW AND IN LIFE 23-24
(1991) (factual predicate); WILLIAM TWINING & DAvVID MIERS, HOW TO DO THINGS WITH
RULES 137—40 (2d ed. 1982) (“*Any rule . .. can be analyzed and restated as a compound condi-
tional statement . . . .”).

12 395 U.S. 444, 447 (1969) (per curiam) (holding that the First Amendment “do[es] not permit
a State to forbid or proscribe advocacy of the use of force or of law violation except where such
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individual and thus subject to libel damages even after New VYork
Times Co. v. Sullivan.'®> Or maybe the regulation of some item of
nonmisleading commercial advertising directly advances a substantial
government interest in the least restrictive way possible, in which case
the advertisement may be regulated in accordance with the test in
Central Hudson Gas & Electric Co. v. Public Service Commission.'4
But the fact that the tests in Brandenburg, New York Times, and Cen-
tral Hudson are the ones to be applied reflects the coverage of the
First Amendment. And because these First Amendment tests impose
greater burdens than the negligible scrutiny of rationality review,!s the
First Amendment makes a difference in the categories that it covers
even when the particular speech that is a member of some covered
category winds up unprotected.!®

By contrast, no First Amendment—generated level of scrutiny is
used to determine whether the content-based advertising restrictions of
the Securities Act of 1933 are constitutional, whether corporate execu-
tives may be imprisoned under the Sherman Act for exchanging accu-
rate information about proposed prices with their competitors, whether
an organized crime leader may be prosecuted for urging that his sub-
ordinates murder a mob rival, or whether a chainsaw manufacturer
may be held liable in a products liability action for injuries caused by
mistakes in the written instructions accompanying the tool. Each of
these examples involves some punishment for speech, and each in-
volves liability based both on the content!” and on the communicative

advocacy is directed to inciting or producing imminent lawless action and is likely to incite or pro-
duce such action”).

13 326 U.S. 254, 280 (1964). When the victim is neither a public official nor a public figure, the
burden on a plaintiff lessens, but it still reflects the constraints of the First Amendment. See Dun
& Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 756-57 (1985) (plurality opinion);
Gertz v. Robert Welch, Inc., 418 US. 323, 332, 347 (1974).

14 447 U.S. 557, 566 (1980) (holding that regulation of nonmisleading commercial advertising is
only permissible if narrowly tailored and directly advancing a substantial governmental interest).

15 Prominent examples of just how minimal “minimal” scrutiny is include New Orleans v.
Dukes, 427 U.S. 297 (1976); McDonald v. Board of Election Commissioners, 394 U.S. 802 (1969);
Ferguson v. Skrupa, 372 U.S. 726 (1963); and Williamson v. Lee Optical Co., 348 U.S. 483 (1955).

16 The distinction is especially visible in Canada, where the coverage of the right to “freedom
of thought, belief, opinion and expression, including freedom of the press and other media of
communication” is specified in section 2(b) of the Canadian Charter of Rights and Freedoms, but
the test for protection of covered activity is set forth in a separate section specifying that the rights
covered shall be protected “subject only to such reasonable limits prescribed by law as can be de-
monstrably justified in a free and democratic society.” CAN. CONST. (Constitution Act, 1982) pt. I
(Canadian Charter of Rights and Freedoms), §§ 1, 2(b). For a discussion of the Canadian distinc-
tion using the specific coverage/protection language, see Roger A. Shiner, Freedom of Commercial
Expression, in FREE EXPRESSION: ESSAYS IN LAW AND PHILOSOPHY 91, 92—94 (W.J. Walu-
chow ed., 1994).

17 See generally Geoffrey R. Stone, Content Regulation and the First Amendment, 25 WM. &
MARY L. REV. 189 (1983); Susan H. Williams, Content Discrimination and the First Amendment,
139 U. PA. L. REV. 615 (1991).
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impact'® of the speech. And yet no First Amendment degree of scru-
tiny appears. In these and countless other instances, the permissibility
of regulation — unlike the control of incitement, libel, and commercial
advertising — is not measured against First Amendment—generated
standards.

Securities violations, antitrust violations, criminal solicitation, and
many other categories of “speech” remain uncovered by the First
Amendment, and it is these uncovered categories that are our concern
here. The circumstances under which the First Amendment actually
protects covered speech are important, but this Article concerns itself
with the logically prior and long-neglected issue of speech that is not
encompassed by the First Amendment in the first place. The focus is
on the domain in which the First Amendment is not even considered
relevant to the case; in which an argument from the First Amendment
would be seen as an argument from the wrong area of law; and in
which, consequently, no First Amendment principle guards, even to a
limited extent, against infringement. Questions about the boundaries
of the First Amendment are not questions of strength — the degree of
protection that the First Amendment offers — but rather are questions
of scope — whether the First Amendment applies at all.

As noted above, the logical distinction between coverage and pro-
tection is pertinent to all constitutional rights — indeed, to all legal
rules.!® “Speed Limit 65,” for example, is but shorthand for a rule, ar-
ticulated more formally, that applies to particular persons driving on a
particular stretch of highway, and that limits those persons’ — and
only those persons’ — speed to sixty-five miles per hour. Elaborating
the rule in full would expose the two parts, the first of which can be
understood as a predicate — the scope of coverage — and the second
as the consequent, such that application of the rule occurs only as a
consequence of the predicate conditions being met. If you are driving
a motor vehicle, and if you are not a police officer or driving an emer-
gency vehicle, and if you are driving between these points on this
highway — then you are prohibited from driving in excess of sixty-five
miles per hour.

Constitutional rules can similarly be specified in if-then form. If
(and only if) a person is on trial for treason, then a constitutionally

18 See generally United States v. O’Brien, 391 U.S. 367 (1968); LAURENCE H. TRIBE, AMER-
ICAN CONSTITUTIONAL LAW § 12-2 (2d ed. 1988); Larry A. Alexander, Trouble on Track Two:
Incidental Regulations of Speech and Free Speech Theory, 44 HASTINGS L.J. 921 (1993); John
Hart Ely, Flag Desecration: A Case Study in the Roles of Categorization and Balancing in First
Amendment Analysis, 88 HARV. L. REV. 1482 (1975); Kent Greenawalt, O’er the Land of the Free:
Flag Burning as Speech, 37 UCLA L. REV. 925 (1990).

19 See sources cited supra note 11.
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valid conviction requires two witnesses to the same overt act2° I[f
state legislation discriminates against interstate commerce, then it is
invalid unless it serves a legitimate local purpose in the least discrimi-
natory way possible.?! If governmental action interferes with a fun-
damental right?? or classifies on the basis of a suspect classification,??
then (but not otherwise) the government must demonstrate a compel-
ling interest for its action.

Questions of coverage typically remain hidden because the answers
are so obvious that they attract scant controversy. Determining when
the two-witness rule applies is a question of coverage, but the question
is easily answered — and thus invisible — because it is ordinarily clear
whether a trial is for treason.2* Similarly, the coverage of the Fourth
Amendment is determined in part by the comparatively clear (though
not undisputed) contours of what constitutes a seizure.25 In much the
same way, the coverage of the Eighth Amendment is substantially de-
termined by whether something is a punishment,?¢ an issue on which
there is less disagreement than about, say, whether some action is a
“search.” We may often debate about which seizures are unreasonable
and about which punishments are cruel and unusual, but disagree-
ments about whether we are dealing with a seizure or a punishment
are comparatively rare.

The scope of freedom of speech, however, is much harder to define.
The First Amendment’s coverage questions are difficult because the
normal tools for delineating the coverage of a constitutional rule are

20 UJ.S. CONST. art. II1, § 3.

21 See, e.g., Hughes v. Oklahoma, 441 U.S. 322, 336 (1979).

22 See, e.g., Roe v. Wade, 410 U.S. 113, 152-54, 164 (1973).

23 See, e.g., Korematsu v. United States, 323 U.S. 214, 216 (1944). Indeed, those who resist the
distinction between coverage and protection should contemplate equal protection doctrine. Occa-
sionally, as was notoriously the case in Korematsu, the Court will find that strict scrutiny is the
applicable standard, but will consider the standard satisfied by the existence of a compelling gov-
ernmental interest. The distinction between coverage and protection is the First Amendment
analogue to the distinction between heightened and rational basis scrutiny under the Equal Pro-
tection Clause. There is a difference between cases in which strict scrutiny is inapplicable and
cases in which strict scrutiny is applicable but satisfied. Similarly, the fact that defendants who
are never prosecuted and defendants who are prosecuted but acquitted both get to walk the
streets freely does not mean that there is no difference between the two — so too with the distinc-
tion between lack of coverage and coverage but nonprotection.

24 Much the same can be said about burden-of-proof rules. Proof beyond a reasonable doubt
is required only in criminal cases, but because of the structure of our court system, the distinction
between criminal and civil cases is not one that can be expected to generate any disagreement. If
we had a court system in which civil and criminal actions were merged but in which the criminal
portion required proof beyond a reasonable doubt while the civil portion required proof only by a
preponderance of the evidence, the initial determination of which parts of the case were criminal
(that is, the coverage of the proof-beyond-a-reasonable-doubt rule) would be more visible.

25 See generally 1 WAYNE R. LAFAVE, SEARCH AND SEIZURE § 2.1(a) (1996).

26 See, e.g., United States v. Bajakajian, 524 U.S. 321, 327-34 (1998) (finding that currency
forfeiture constituted punishment).
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unavailing. Here the counterpart to “seizure” in the Fourth Amend-
ment and “punishment” in the Eighth Amendment is “speech,” a word
that is of far less value in setting boundaries. “Speech” is what we use
to enter into contracts, make wills, sell securities, warrant the quality
of the goods we sell, fix prices, place bets, bid at auctions, enter into
conspiracies, commit blackmail, threaten, give evidence at trials, and
do most of the other things that occupy our days and occupy the
courts. That the boundaries of the First Amendment are delineated by
the ordinary language meaning of the word “speech” is simply implau-
sible.2”

The obvious rejoinder at this point is to object that the boundaries
of the First Amendment are set not by the word “speech” standing
alone, but by the words “the freedom of speech,” because it is “the
freedom of speech” and not “speech” that the First Amendment forbids
Congress (and now the states?®) to abridge. But transforming the in-
quiry in this way does not solve the problem; it only exposes it. If the
coverage of the First Amendment is determined by the meaning of
“the freedom of speech,” then we still need an explanation for why the
speech with which we make contracts is, in general, not within the
scope of “the freedom of speech” and thus not covered by the First
Amendment, but the speech with which we urge civil disobedience is,
in general, part of “the freedom of speech” and thus covered. Now, at
this juncture, we could consult history, original intentions, moral the-
ory, tradition, or any of the other conventional, albeit contested,
sources of constitutional guidance; but let us postpone that inquiry.
For present purposes, the important task is to identify boundary dis-
putes as disputes not about the protection of the First Amendment, but
about its coverage. To be sure, the formal structure of the distinction
between coverage and protection can be formulated in different ways.
First, though, it is important to recognize that the distinction exists.
For now, the primary point is that the strictures of the First Amend-
ment plainly apply not only to a subset of all legal controversies, but
also to a subset of those legal controversies involving what would be
called “speech” in ordinary language. The focus of the current inquiry
is how this latter subset comes to be defined?® — what distinguishes

27 In Frohwerk v. United States, 249 U.S. 204 (1919), Justice Holmes observed that “the First
Amendment while prohibiting legislation against free speech as such cannot have been, and obvi-
ously was not, intended to give immunity for every possible use of language.” Id. at 206.

28 See Stromberg v. California, 283 U.S. 359, 368 (1931); Gitlow v. New York, 268 U.S. 652,
666 (1925).

29 Although the distinction between coverage and protection is a formal one concerning the
logic of rules, and although coverage and protection are importantly distinct as a conceptual mat-
ter, it may well be that actual decisions about coverage are made with ultimate questions of pro-
tection in mind. One of the worries about First Amendment coverage for commercial advertising,
for example, is that including commercial advertising within the coverage of the First Amend-
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First Amendment cases from other cases involving words, language,
communication, and expression.

III. THE VISIBLE BOUNDARIES OF THE FIRST
AMENDMENT’S HISTORY

A few disputes about the boundaries of the First Amendment have
been highly visible, and a quick survey will set the stage for exploring
those areas that are even more significant precisely because they have
been taken for granted.

The most notorious of the First Amendment’s visibly contested
boundary disputes has been about obscenity.?® For much of the First
Amendment’s history, both legislation restricting obscenity and indi-
vidual prosecutions for trafficking in obscene materials were explicitly
treated as beyond the First Amendment’s borders simply because of
the category in which the restriction or prosecution was placed.’!
When in the nineteenth century the Supreme Court offhandedly dis-
missed suggestions that the First Amendment might preclude obscen-
ity prosecutions,3? it did so not by reasoning that particular publica-
tions presented dangers sufficient to override the First Amendment,
but by treating the First Amendment as no more applicable to obscen-
ity prosecutions than to prosecutions for assault — in neither instance
would the government’s action even bring the First Amendment into
play.

Although the Court in 1957 finally acknowledged that obscenity
proceedings could touch on free speech concerns when restricting par-

ment might exert downward pressure on the degree of protection of covered speech in general,
thus producing less protection for core political and ideological speech. See Ohralik v. Ohio State
Bar Ass’n, 436 U.S. 447, 456 (1978); Frederick Schauer, Commercial Speech and the Architecture
of the First Amendment, 56 U. CIN. L. REV. 1181, 1194-1201 (1988). Although it is certainly pos-
sible that decisions about coverage might be based on these and other strategic considerations,
that should not serve to blur the line between the two at a conceptual or logical level.

30 Compare David Cole, Playing by Pornography’s Rules: The Regulation of Sexual Expression,
143 U. PA. L. REV. 111, 114-15, 126-27 (1994) (arguing that pornography and obscenity cannot
meaningfully be distinguished from political speech and that they should be covered by the First
Amendment), and David A.]. Richards, Free Speech and Obscenity Law: Toward a Moral Theory
of the First Amendment, 123 U. PA. L. REV. 45, 82 (1974) (asserting that obscenity should fall
within the coverage of the First Amendment), with Harry Kalven, Jr., The Metaphysics of the
Law of Obscenity, 1960 SUP. CT. REV. 1, 43~45 (suggesting that only hardcore pornography lies
outside the First Amendment’s scope), Frederick Schauer, Speech and “Speech” — Obscenity and
“Obscenity”: An Exercise in the Interpretation of Constitutional Language, 67 GEO. L.]. 899, 932—
33 (1979) (same), and Cass R. Sunstein, Words, Conduct, Caste, 6o U. CHI L. REV. 795, 807—08
(1993) (arguing that some classes of pornography lie “far from the center of First Amendment con-
cern”).

31 See generally FREDERICK F. SCHAUER, THE LAW OF OBSCENITY 14-29 (1976) (describ-
ing pre-1957 obscenity prosecutions and First Amendment challenges to them).

32 See, e.g., In re Rapier, 143 U.S. 110, 134-35 (1892); Ex parte Jackson, 96 U.S. 727, 736-37
(1877); see also Near v. Minnesota ex rel. Olson, 283 U.S. 697, 716 (1931).
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ticular works guarded by the First Amendment,?3 it still insisted that
works actually determined to be obscene according to First Amend-
ment-shaped standards lay outside the coverage of the First Amend-
ment.?* By proceeding in this manner, the Court — mistakenly, in the
eyes of all but a handful of commentators3s — avoided subjecting the
rationales for obscenity regulation to anything more than rational basis
review.3¢ Though these rationales seem tenuous even to those who are
sympathetic, excluding obscenity from First Amendment coverage en-
abled the Court to treat obscenity control as no more subject to First
Amendment standards than the regulation of pushcart vendors in New
Orleans®’ or opticians in Oklahoma?® (to take two cases in which state
regulatory schemes based on highly dubious justifications were saved
only by the stunningly minimal nature of rational basis review).

The continuing objections to the Supreme Court’s approach to obs-
cenity are premised on the view that even materials found to be legally
obscene under the test later crystallized in Miller v. California’® ought
to be within the reach of the First Amendment. To most comm-
entators, the fact that legally obscene materials remain outside the
First Amendment is inconsistent with the fact that certain other cate-
gories of speech that were once outside the reach of the First Amend-
ment are now wholly within its grasp. Defamation, for example, was
formerly not covered, with the Supreme Court declaring in 1952 that
libel was one of “certain well-defined and narrowly limited classes of
speech, the prevention and punishment of which have never been
thought to raise any Constitutional problem.”° But commencing with
New York Times Co. v. Sullivan,*! libelous utterances now fall within

33 See Roth v. United States, 354 U.S. 476, 488 (1957).

34 See id. at 485. For a contemporaneous analysis, see Kalven, supra note 30, at 7-28; and
William B. Lockhart & Robert C. McClure, Censorship of Obscenity: The Developing Constitu-
tional Standards, 45 MINN. L. REV. 5 (1960).

35 Critiques of the Court’s approach include Cole, supra note 30; David E. Engdahl, Requiem
for Roth: Obscenity Doctrine Is Changing, 68 MICH. L. REV. 185 (1969); Louis Henkin, Morals
and the Constitution: The Sin of Obscenity, 63 COLUM. L. REV. 391 (1963); Kalven, supra note
30; Henry P. Monaghan, Obscenity, 1966: The Marriage of Obscenity Per Se and Obscenity Per
Quod, 76 YALE L.J. 127, 130-31 (1966); Richards, supra note 30, at 70-83; and The Supreme
Court, 1972 Term, 87 HARV. L. REV. 57, 160-75 (1973). Among the few defenders of the basic
analytical structure are John M. Finnis, “Reason and Passion”: The Constitutional Dialectic of
Free Speech and Obscenity, 116 U. PA. L. REV. 222 (1967); Schauer, supra note 30; and Sunstein,
Supra note 30.

36 See Paris Adult Theatre I v. Slaton, 413 U.S. 49, 57-63 (1973).

37 See City of New Orleans v. Dukes, 427 U.S. 297, 303—06 (1976) (per curiam).

38 See Williamson v. Lee Optical, Inc., 348 U.S. 483, 486—-91 (1955).

39 413 US. 15, 24 (1973).

40 Beauharnais v. Illinois, 343 U.S. 250, 255-56 (1952) (quoting Chaplinsky v. New Hampshire,
315 U.S. 568, 571-72 (1942)) (internal quotation marks omitted).

41 376 U.S. 254 (1964).
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the scope of the First Amendment.#2 The standards for the constitu-
tionality of punishing libel may vary according to the nature of the
victim (whether the victim is a public official, a public figure* or a
private individual*4) and possibly according to the nature of the
speaker (whether the speaker is part of the media or not*5). So while
obscenity remains outside the scope of the First Amendment, libelous
utterances are now tested against standards heightened by First
Amendment coverage.

The same is true of commercial advertising. As with defamation,
the Supreme Court had earlier treated the entire category of commer-
cial advertisements as not covered by the First Amendment.*¢ Start-
ing in 1976, however, the category of utterances that “d[o] no more
than propose a commercial transaction™#® became subject to regulation
only when the regulation satisfied a test molded by the First Amend-
ment.#° That test is less protective than the test in Brandenburg, but

42 See id. at 268-73.

43 See Curtis Publ’g Co. v. Butts, 388 U.S. 130, 15455 (1967) (plurality opinion).

44 See Gertz v. Robert Welch, Inc., 418 U.S. 323, 344—48 (1974).

45 See Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 761-63 (1985); see
also Steven Shiffrin, Defamatory Non-Media Speech and First Amendment Methodology, 25
UCLA L. REV. 915, 915-17 (1978).

46 See Valentine v. Chrestensen, 316 U.S. 52, 54-55 (1942).

47 See Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 770
(1976).

48 Pittsburgh Press Co. v. Pittsburgh Comm’n on Human Relations, 413 U.S. 376, 385 (1973).

49 The test is most prominently associated with Central Hudson Gas & Electric Corp. v. Pub-
lic Service Commission, 447 U.S. 557, 566 (1980), but it has been the subject of subsequent expli-
cation and modification, see 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 504—16 (1996)
(plurality opinion); Rubin v. Coors Brewing Co., 514 U.S. 476, 486-87 (1995); Bd. of Trs. of the
State Univ. of N.Y. v. Fox, 492 U.S. 469, 475-81 (1989). See generally Kathleen M. Sullivan,
Cheap Spirits, Cigarettes, and Free Speech: The Implications of 44 Liquormart, 1996 SUP. CT.
REV. 123. Whether all commercial speech is in fact now covered by the First Amendment is a
slightly more complex issue than suggested in the text of this Article. The Central Hudson ap-
proach demands a threshold inquiry into whether the speech is misleading. Thus, misleading
commercial advertisements are akin to legally obscene materials in that they are regulable under
minimal rational basis scrutiny without regard to First Amendment standards or values. Indeed,
misleading commercial speech is arguably simply not covered by the First Amendment. The de-
termination that something is legally obscene and thus not covered by the First Amendment is
subject to “independent” appellate review (something close to de novo review), see Jacobellis v.
Ohio, 378 U.S. 184, 187—90 (1964) (plurality opinion), as is the determination that libelous material
is unprotected because it was published with actual malice, see Harte-Hanks Communications,
Inc. v. Connaughton, 491 U.S. 657, 686 (1989); Bose Corp. v. Consumers Union, Inc., 466 U.S.
485, 499 (1984); see also Susan M. Gilles, Taking First Amendment Procedure Seriously, 58 OHIO
ST. L.J. 1753 (1998); Henry P. Monaghan, Constitutional Fact Review, 85 COLUM. L. REV. 229
(1985). Yet if the independent-review standard were to be applied to misleading advertising, most
of the work of the Federal Trade Commission, for example, would be subject to independent
constitutional appellate review, something that has not happened and is not likely to happen. As
long as this state of affairs persists, the regulation of misleading commercial advertising will be
analogous to pre-Roth obscenity law, with the nature of the proceeding rather than the actual
falsity (or obscenity) of the material determining noncoverage.
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the fact that it demands more heightened scrutiny than simple ration-
ality review shows that commercial advertising now falls within the
scope of the First Amendment.

Finally, we have “fighting words.” When the Supreme Court in
1942 upheld Walter Chaplinsky’s conviction for delivering a vitupera-
tive public speech against religion and then harshly denouncing the
police officers who sought to control him,® Justice Murphy’s opinion
for a unanimous Court rejected Chaplinsky’s First Amendment argu-
ment by saying, in now-famous words, that the “classes of speech, the
prevention and punishment of which have never been thought to raise
any Constitutional problem,” included “the lewd and obscene, the pro-
fane, the libelous, and the insulting or ‘fighting’ words — those which
by their very utterance inflict injury or tend to incite an immediate
breach of the peace.”! To the Court, the fighting words Chaplinsky
uttered were regulable not because the state interest in controlling
them was so powerful as to trump the First Amendment, but because
the words lay entirely outside the scope of the First Amendment.5?
Subsequent developments have narrowed the class of fighting words
considerably,53 but at least in theory, the Supreme Court still does not
view the presence of “words” as a sufficient condition for testing the
regulation of fighting words against First Amendment standards.

IV. BEYOND THE BORDER:
THE DOMAIN OF THE BARELY CONTESTED

There are those who appear to believe that the aforementioned ex-
clusions, whether still good law or not, represent the universe of speech
lying outside the First Amendment.3* Yet to take that position is to be
afflicted with the common ailment of spending too much time with the
casebooks — defining the domain of constitutional permissibility by
reference to those matters that have been considered viable enough to

50 See Chaplinsky v. New Hampshire, 315 U.S. 568, 569-70, 574 (1942).

51 Id. at 571-72.

52 Chaplinsky is not quite as clean a case on this score as the obscenity cases, because the
Chaplinsky language makes reference both to the degree of the injury and to the lack of First
Amendment value. See id. at 571-73. It is thus unclear whether the Court’s threshold evaluation
of the harm of fighting words, and thus of the strength of the state’s interest in controlling them,
was an application of First Amendment standards. In the obscenity, commercial advertising, and
defamation cases, by contrast, the initial determination that the speech was not covered by the
First Amendment was seemingly made solely on the basis of the absence of First Amendment
value, without regard to the strength of the state’s interest in regulation.

53 This narrowing occurred primarily in Gooding v. Wilson, 405 U.S. 518, 525-27 (1972); Lewis
v. City of New Ovleans, 408 U.S. 913 (1972) (mem.); and Rosenfeld v. New Jersey, 408 U.S. go1
(1972) (mem.). See also Cohen v. California, 403 U.S. 15, 26 (1971). The category was narrowed
still further in R.A.V. v. City of St. Paul, 505 U.S. 377, 384—90 (1992).

54 See supra p. 1768.

HeinOnline-- 117 Harv. L. Rev. 1777 2003-2004



1778 HARVARD LAW REVIEW [Vol. 117:1765

be litigated in, and close enough to be seriously addressed by, the
courts, especially the Supreme Court. But if we are interested in the
speech that the First Amendment does not touch, we need to leave our
casebooks and the Supreme Court’s docket behind; we must consider
not only the speech that the First Amendment noticeably ignores, but
also the speech that it ignores more quietly.’s In undertaking this task,
a nonexhaustive survey of what lies well beyond the First Amend-
ment’s borders may be instructive.

A prime example of speech residing almost imperceptibly outside
the First Amendment’s boundaries is the speech that is the primary
target of federal securities regulation. It might be hyperbole to de-
scribe the Securities and Exchange Commission as the Content Regu-
lation Commission, but such a description would not be wholly inac-
curate.®¢ When exercising its authority under the Securities Act of
1933,57 the Securities Exchange Act of 1934,5% and various other stat-
utes regulating the securities markets, the SEC engages in pervasive
content-based control over speech. Under the registration provisions
of the 1933 Act, securities may be neither offered nor sold without reg-
istration, except under narrowly defined circumstances typically re-
served for small offerings.5® And as the registration provisions operate
in practice, neither offers nor advertisements may be made, published,
or delivered without advance approval by the SEC — approval con-
tingent upon the Commission’s determination that the materials are
neither false nor misleading.® Even after registration has been com-
pleted, SEC civil and criminal enforcement actions,’! as well as pri-
vate suits,®? combine to produce a milieu in which materials pertaining

55 On the theoretical question whether the First Amendment encompasses all behavior de-
scribable as “speech” in the ordinary language sense of that word, see Kent Greenawalt, Criminal
Coercion and Freedom of Speech, 78 NW. U. L. REV. 1081, 1089 (1983), which argues that “many
coercive threats simply lie outside the boundaries of free expression altogether”; Robert Post, Re-
cuperating First Amendment Doctrine, 47 STAN. L. REV. 1249, 1255 (1995), which asserts that
“First Amendment analysis is relevant only when the values served by the First Amendment are
implicated” and that “[tJhese values do not attach to abstract acts of communication as such, but
rather to the social contexts that envelop and give constitutional significance to acts of communi-
cation”; SCHAUER, supra note 31; Schauer, Categories and the First Amendment, supra note 10;
and Schauer, Codifying the First Amendment, supra note 10.

56 “Securities regulation is essentially the regulation of speech,” observed a former SEC Com-
missioner. Roberta S. Karmel, Introduction, 55 BROOK. L. REV. 1, 1 (1989) (introducing a sym-
posium entitled The First Amendment and Government Regulation of Economic Markets).

57 15 U.S.C. §§ 77a~77aa (2000).

58 Id. §§ 78a—-78mm.

59 Seeid. §8§ 77¢, 77¢.

60 See THOMAS LEE HAZEN, THE LAW OF SECURITIES REGULATION §§ 3.4-3.6 (2d ed.
1990).

61 See 15 US.C.§ 77t.

62 See id. § 77l
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