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UNCOUPLING FREE SPEECH

Frederick Schauer*

Sticks and stones may break your bones, but names will never hurt
you. Or so our parents admonished when we were seven years old. By
the time we reached nine or ten, however, we realized that our parents
were wrong, and that a host of communicative acts could indeed hurt
us, the hardly surprising consequence of the essentially social nature of
human communication.

The capacity of speech to cause injury in diverse ways contends
with the goal of strong free speech (and free press) protection, and it is
a commonplace that robust free speech systems protect speech not be-
cause it is harmless, but despite the harm it may cause. Given that ex-
isting First Amendment doctrine protects those who negligently and
erroneously charge public officials and public figures with criminal be-
havior,1 immunizes from tort liability publications causing bodily injury
or death,2 and shields from prosecution those who successfully abet vi-
olent criminal acts, 3 it can scarcely be denied that a major consequence

* Frank Stanton Professor of the First Amendment and Professorial Fellow of the

Joan Shorenstein Barone Center on the Press, Politics and Public Policy, John F.
Kennedy School of Government, Harvard University. Earlier versions of this Article
were presented as part of the Philip Hart Memorial Lectureship at the Georgetown
University Law Center, and at the University of Michigan Law School, the City Club of
San Diego, and the Constitutional Law Resource Center of Drake University. I have also
benefitted greatly from the comments of Ronald Cass, Richard Fallon, Heidi Feldman,
Lauren Fishbein, Richard Friedman, Louis Kaplow, Marta Morgan, Morton Halperin,
Daniel Polsby, Mike Scherer, Timothy Brennan, Mark Tushnet, Virginia Wise, and
Richard Zeckhauser.

1. See Ocala Star-Banner Co. v. Damron, 401 U.S. 295, 296 (1971) (plainly
erroneous report of indictment for perjury); see also Rood v. Finney, 418 So. 2d 1, 2
(La. Ct. App. 1982) (plainly erroneous report of drug addiction), cert. denied, 420 So.
2d 979 (La. 1982), and cert. denied, 460 U.S. 1013 (1983).

2. See Herceg v. Hustler Magazine, Inc., 565 F. Supp. 802, 803 (S.D. Tex. 1983),
motion to dismiss denied, 583 F. Supp. 1566 (S.D. Tex. 1984), rev'd, 814 F.2d 1017 (5th
Cir. 1987), cert. denied, 485 U.S. 959 (1988); Olivia N. v. National Broadcasting System
Co., 178 Cal. Rptr. 888, 892-93 (Ct. App. 1981), cert. denied sub nom. Niemi v.
National Broadcasting Co., 458 U.S. 1108 (1982); Walt Disney Prods., Inc. v. Shannon,
276 S.E.2d 580, 582 (Ga. 1981). In all of the foregoing cases (and many others), the
relationship between the publication and the injury would have satisfied standard tort
requirements of negligence, foreseeability, and proximate cause. See generally
Frederick Schauer, Mrs. Palsgraf and the First Amendment, 47 Wash. & Lee L. Rev. 161
(1990). In some contrast to the above cases, however, is Berhanu v. Metzger, No. 8911-
07007 (Cir. Ct., Multnomah County, Or., Oct. 22, 1990) (appeal pending). There, the
victim of an attack by members of the White Aryan Resistance sued the leader of that
organization for encouraging the attack, and the jury, finding specific intent,
foreseeability, and proximate cause (although not imminence), found for the plaintiff
against the leader in the amount of $12,479,000.

3. See Brandenburg v. Ohio, 395 U.S. 444, 448 (1969); American Booksellers Ass'n
v. Hudnut, 771 F.2d 323, 333-34 (7th Cir. 1985), aff'd, 475 U.S. 1001 (1986). See Kent
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COLUMBIA LAW REVIEW

of a highly protective approach to freedom of speech and freedom of
the press is to shelter from legal reach a set of behaviors that could
otherwise be punished and a set of harms that could otherwise be
compensated.

Implicit in conventional First Amendment rhetoric is that it could
not be otherwise. To put it more precisely, existing understandings of
the First Amendment presuppose that legal toleration of speech-related
harm is the currency with which we as a society pay for First Amend-
ment protection. Paying a higher price by legally tolerating more harm
is thus taken to be necessary in order to get more First Amendment
protection. 4 Conversely, it appears equally well accepted that being
more concerned about speech-related harm by tolerating less of it re-
quires accepting a commensurately weaker First Amendment. 5 And
although people disagree about the amount of free speech protection
they wish to have and, consequently, the extent of harm they wish to
have their legal system tolerate, they agree about the necessary connec-
tion between speeches protected and harms tolerated. Such disagree-
ments as exist are only about the appropriate ratio and not about the
structure of the relationship.

I propose to call into question this very relationship, suggesting
that the coupling of harm-toleration and speech-protection is by no
means inevitable. In questioning the relationship, I do not suggest we
can get something for nothing. Still, I will argue that existing under-
standings of the First Amendment are based on the assumption that,
because a price must be paid for free speech, it must be the victims of
harmful speech who are to pay it. This assumption, however, seems
curious. It ought to be troubling whenever the cost of a general societal
benefit must be borne exclusively or disproportionately by a small sub-
set of the beneficiaries. And when in some situations those who bear
the cost are those who are least able to afford it, there is even greater
cause for concern. If free speech benefits us all, then ideally we all
ought to pay for it, not only those who are the victims of harmful
speech. Moreover, although much of modem law reform, especially in

Greenawalt, Speech, Crime, and the Uses of Language 262-63 (1989); Kent Greenawalt,
Speech and Crime, 1980 Am. B. Found Res.J. 645, 650-53.

4. See generally Lee C. Bollinger, The Tolerant Society: Freedom of Speech and
Extremist Speech in America (1986) (arguing that protecting harmful extremist speech
is necessary if central free speech values are to be served); Robert C. Post, Racist
Speech, Democracy, and the First Amendment, 32 Win. & Mary L. Rev. 267, 270 (1991)
(assuming inherent conflict between preservation of free speech and restraint of racist
expression).

5. See, e.g., Richard Delgado, Campus Antiracism Rules: Constitutional Narratives
in Collision, 85 Nw. U. L. Rev. 343, 383-86 (1991) (urging reversal of assumption that
equality values must give way to free speech values); David A. Logan, Tort Law and the
Central Meaning of the First Amendment, 51 U. Pitt. L. Rev. 493, 554-55 (1990)
(advocating limiting scope of First Amendment protection in order to provide greater
redress for victims of speech-related harm).
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UNCOUPLING FREE SPEECH

torts, has reflected attempts to reallocate costs towards those best able
to bear them and to adjust incentives in order to achieve optimal pat-
terns of behavior, this trend has as yet failed to influence our under-
standing of constitutional rights in general and free speech rights in
particular.

Responding to these concerns, I try here to situate First Amend-
ment analysis within a framework that examines critically the question
of who pays for our rights and whether a shifting of those costs is desir-
able or feasible. I will examine the possibility of reassigning the costs
of a free speech system, and will explore methods of reassignment that
might achieve without mirrors the dual goals of retaining a free speech
system of great strength and lessening the disproportionate burdens of
that system on those who have historically paid for it.

I will devote considerable attention to defamation. Because the
ability to attack the qualifications and performance of public policymak-
ers goes to the core of the modem American conception of democracy,
preserving the gains of New York Times Co. v. Sullivan6 is taken as virtu-
ally axiomatic even by those whose views on other First Amendment
topics are less speech-protective. 7 Yet the harms ensuing from factu-
ally erroneous statements about identified individuals are hard to deny.
Moreover, the harms of defamatory statements have traditionally been
measured in and compensated with money, so contemplating the costs
of a free speech system in dollar terms fits well within defamation's ad-
judicatory tradition. Compared to many other areas, therefore, defa-
mation may be one area in which there is less disagreement both about
the importance of unchilled speech and about the harms that it may
inflict. With relatively little controversy about the values involved, it
becomes easier to focus on the interrelationship between those values,
and I will explore various ways in which quite different forms of cost-
shifting might make it possible to keep the virtues of New York Times
while removing some of the costs of these virtues from the shoulders of
those whose harms are so apparent.

I will focus as well on otherwise-compensable physical harms prox-
imately caused by acts of communication. As cases like Herceg v. Hustler

6. 376 U.S. 254 (1964).
7. E.g., myself. Compare, e.g., Frederick Schauer, Easy Cases, 58 S. Cal. L. Rev.

399, 399 n.1 (1985) (approving New York Times v. Sullivan) with Frederick Schauer,
Speech and "Speech"-Obscenity and "Obscenity": An Exercise in the Interpretation
of Constitutional Language, 67 Geo. LJ. 899, 932 (1979) (approving classification of
obscenity as regulable nonspeech). Another example would be Vincent Blasi, The
Pathological Perspective and the First Amendment, 85 Colum. L. Rev. 449, 476-80
(1985) (arguing that First Amendment that protects only core values is better able to
defend them in repressive times).
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Magazine 8 and Olivia N. v. National Broadcasting Co. 9 indicate, injuries
that would otherwise be compensated in the tort system frequently go
uncompensated because immunizing publisher-defendants from liabil-
ity is believed necessary in order to prevent a degree of self-censorship
antithetical to the goals of the First Amendment. Here the issue is not
quite as crisp, because the ranks of those who think it necessary to pro-
tect Hustler's right to publish instructions for auto-erotic asphyxiation
in order to satisfy the demands of the First Amendment are thinner
than the ranks of those who think it necessary to protect newspaper
criticism of official behavior in order to satisfy the same goals. Still, as
the result in Herceg indicates, many people do maintain that immunizing
the kind of communications at issue in that and similar cases is neces-
sary for the requisite level of First Amendment protection. As long as
that view holds sway, there is reason to search for ways of satisfying it
without having the costs borne as heavily as they now are by those who
are the victims of the protected speech. Accordingly, the search for
ways of reallocating the costs of free speech protection away from the
class of victims and more towards society as a whole holds out the
promise of a more equitable approach to paying for a general social
benefit.

My aim is not to present concrete proposals for law reform. Some
of what I suggest does not involve law reform at all, and even where I
suggest the broad outlines of law reform possibilities, those sugges-
tions remain subordinate to the broader goal of shifting the very way
we think about topics like defamation and speech that produces physi-
cal injury. Only after that shift has taken place can we explore in more
detail than I pursue here the concrete proposals that might follow from
what I suggest abstractly.10

8. 565 F. Supp. 802 (S.D. Tex. 1983), motion to dismiss denied, 583 F. Supp. 15,
66 (S.D. Tex. 1984), rev'd, 814 F.2d 1017 (5th Cir. 1987), cert. denied, 485 U.S. 959
(1988). In Herceg, which I discuss in more detail infra notes 66-81 and accompanying
text, the First Amendment was held to preclude recovery in a wrongful death action
based on a fourteen-year-old boy's imitation of a Hustler magazine article detailing the
practice of auto-erotic asphyxiation.

9. 178 Cal. Rptr. 888 (Ct. App. 1981), cert. denied sub nom. Niemi v. National
Broadcasting Co., 458 U.S. 1108 (1982). In Olivia N., the First Amendment also barred
recovery in a case in which a group of teenagers, copying an act depicted on the NBC
television movie Born Innocent, raped a nine-year-old girl with the use of a "plumber's
helper."

10. I also avoid highly specific proposals because while any such proposal will
undoubtedly have flaws and pitfalls, the normal operation of the bias in favor of the
status quo, see William Samuelson & Richard Zeckhauser, Status Quo Bias in
Decisionmaking, IJ. Risk & Uncertainty 7, 8-10, 37-41 (1988), is to take flaws or pitfalls
in a new proposal as fatal while taking flaws or pitfalls in an existing approach as
relatively inconsequential. Although at times we are unduly critical of the status quo and
conversely unduly optimistic about that which has yet to be tried, the status quo bias
seems to be more prevalent, partly because we often see problems in an existing
approach as tolerable, and we know this because we have tolerated them. Such an
attitude of tolerating the flaws in the status quo, however, is often a function of having
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Moreover, taking on the task of offering concrete proposals for re-
form would presuppose a comprehensive framework for determining
not only when individuals should be compensated for their injuries-a
question that our tradition answers with an equivocal "sometimes"-
but also when individuals should be compensated for shouldering the
burdens of general social benefits-a question that provokes an equally
unilluminating "sometimes" response. So in some sense my goals are
narrow, leaving these broad projects for others, and focusing on the
narrower class of cases in which, but for the First Amendment, people
would be compensated for the harms they suffer. Looking at the ques-
tion in this way will enable us to see more clearly the costs of the First
Amendment, even though a broad-based approach to those harms
might entail developing a framework for dealing with a much wider va-
riety of harms.

A final reason for keeping concrete and detailed proposals off the
agenda is that defamation and physical-injury-producing communica-
tions are merely examples of a larger First Amendment theme. In nu-
merous other often-debated areas, of which various forms of hate
speech (including racist speech and speech encouraging violence
against women) are among the most timely," I believe that we can
profitably start to suppose that heightened attention to the victims of
speech need not entail reductions in the amount of free speech nearly
as great as that heightened attention is generally thought to demand.
For once we uncouple' 2 the freedom of speech from the compensation

become so inured to a harm that we no longer think of it as a harm. And often the
attitude of tolerating an imperfect status quo is a function of the fact that it is Someone
Else who is doing the tolerating. This especially is much of the theme of this entire
Article, so I will say no more about it here.

11. Because R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992), has made at least
some means of combatting what is commonly called "hate speech" less available than
might otherwise have been thought to be the case, the need to consider less speech-
restrictive forms of recognizing the injuries seems even more pressing.

12. The idea of "uncoupling" or "decoupling" already has some currency to
describe proposals for law reform (usually with a focus on torts) that would separate the
deterrence and compensation functions, or that would eliminate the coupling between
what the defendant pays and the plaintiff receives. See Peter W. Huber, Liability: The
Legal Revolution and Its Consequences 218 (1988); Stephen R. Perry, Comment on
Coleman: Corrective Justice, 67 Ind. LJ. 381, 384-87 (1992); A. Mitchell Polinsky &
Yeon-Koo Che, Decoupling Liability: Optimal Incentives for Care and Litigation, 22
Rand J. Econ. 562, 563 (1991); A. Mitchell Polinsky, Detrebling Versus Decoupling
Antitrust Damages: Lessons from the Theory of Enforcement, 74 Geo. LJ. 1231,
1234-35 (1986); Steven C. Salop & Lawrence J. White, Economic Analysis of Private
Antitrust Litigation, 74 Geo. L.J. 1001, 1037 (1986); Warren F. Schwartz, An Overview
of the Economics of Antitrust Enforcement, 68 Geo. LJ. 1075, 1093-96 (1980);
Stephen D. Sugarman, Doing Away with Tort Law, 73 Cal. L. Rev. 555, 642-44 (1985)
[hereinafter Sugarman, Doing Away with Tort Law]; Alfred F. Conard, Coup De Grace
for Personal Injury Torts, 88 Mich. L. Rev. 1557, 1567-68 (1990) (book review);
Stephen D. Sugarman, Doctor No, 58 U. Chi. L. Rev. 1499, 1522-24 (1991) (book
review). If uncoupling is valuable even when both compensation and deterrence are
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COLUMBIA LAW REVIEW

(literally or figuratively) of the victim we will see that goals often
thought mutually exclusive can be at least somewhat compatible. Thus
this article is not about defamation or any other specific category of
First Amendment analysis, but is a proposal for rethinking the very way
in which that analysis should proceed.

I.

Let me start with a concrete example that has attracted my atten-
tion previously.' 3 In Ocala Star-Banner Co. v. Damron,14 the Supreme
Court demonstrated with stunning clarity the costs commonly associ-
ated with New York Times Co. v. Sullivan.15 The facts of Ocala Star-Banner
are straightforward: Leonard Damron was the mayor of the town of
Crystal River, Florida, and a candidate for County Tax Assessor of
Citrus County. On April 17, 1966, a reporter telephoned the Star-
Banner with a story that James Damron (who happened to be the
brother of Leonard Damron) had been arrested and charged with per-
jury in the United States District Court in Gainesville, with the trial to
take place in the following term of that court. The area editor, who had
been working at the paper for just more than a month, wrote up the
story for publication, changing the name from James Damron to Leo-
nard Damron, quite possibly on the assumption either that the two
were one and the same or that the reporter on the scene had misstated
Leonard Damron's name. As it appeared in the next day's paper, under
the headline "Damron Case Passed Over to Next U.S. Court Term,"
the story commenced with: "A case charging local garage owner Leo-
nard Damron with perjury was passed over for the present term of Fed-
eral Court after Damron entered a not guilty plea before Federal Judge
Harrold Carswell in Gainesville."

Although the Star-Banner printed two retractions before the elec-
tion for County Tax Assessor took place, Leonard Damron lost the
election, held two weeks after the article appeared. He sued the Star-
Banner for libel, and succeeded in establishing falsity, negligence, and a
relationship between the falsity and both general damage to his reputa-
tion and specific damage to his electoral prospects. Damron ultimately
won ajury award of compensatory damages in the amount of $22,000.

The $22,000 award was upheld in the Florida courts, 16 but was
then overturned by a unanimous United States Supreme Court. Justice
Stewart's brief opinion made clear that the case involved little more

taken to be valuable, then it is possible that uncoupling is even more valuable when, as
in most free speech areas, only the former and not the latter is desired.

13. See Frederick Schauer, Public Figures, 25 Wm. & Mary L. Rev. 905, 910-12
(1984).

14. 221 So. 2d 459 (Fla. Dist. Ct. App. 1969), cause dismissed, 231 So. 2d 822 (Fla.
1970), rev'd, 401 U.S. 295 (1971).

15. 376 U.S. 254 (1964).
16. See 221 So. 2d at 461.
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than a mechanical application of the rule in New York Times, since no
plausible case for the existence of actual malice could be maintained. 17

Thus, not only is Ocala Star-Banner an easy case under the New York
Times rule, but it also enables us to identify with some precision the cost
of the New York Times rule-$22,000- since that is what Damron would
have received had that rule not been in place. 18 Consequently, in order
to prevent the Ocala Star-Banner from being excessively chilled in its
pursuit of truth, Leonard Damron is compelled to forego an award of
$22,000, which is (utility functions and opportunity costs aside) the
economic equivalent of compelling him to pay $22,000.

But why Leonard Damron? He is certainly not the primary benefi-
ciary of unchilling the Star-Banner and every other American newspaper
and magazine. On the contrary, as Justice White's concurrence makes
so clear, 19 Leonard Damron is the unfortunate victim of the social
benefit coming from the relaxed rule of liability. 20 So at the outset it
seems odd that he should have to shoulder the entire cost of a benefit
that is society's and not his.2 1

17. Justice White added an even briefer concurrence, see 401 U.S. at 301, for the
sole purpose of emphasizing that the toleration of harmful falsity was the unfortunate
but necessary price that had to be paid in order to avoid the excess suppression of truth.

18. Although Ocala Star-Banner precedes Gertz v. Robert Welch, Inc., 418 U.S. 323
(1974) (negligence is a permissible standard of liability when plaintiff is neither public
official nor public figure), by several years, it is probably safe to say that Damron would
have as easily prevailed under a negligence rule as he did under the common-law strict
liability rule applied by the Florida courts at trial.

There is no indication from the reported opinions that Leonard Damron was out of
pocket $22,000, but even apart from the fact that reputation usually does have monetary
value, see Richard A. Epstein, Was New York Times v. Sullivan Wrong?, 53 U. Chi. L. Rev.
782, 798 (1986), the *translation of nonmonetary injuries into monetary awards is a
staple of the common law. Once we recognize the frequency with which the tort system
awards money damages for pain and suffering, mental or emotional distress, loss of
consortium, and similarly nonquantifiable injuries, we see that there is nothing special
about compensating loss of reputation with dollars. Thus, the least controversial way of
describing Leonard Damron as "victim" is to note that he did not receive what he would
have received had the New York Times rule not existed, regardless of whether in some
ideal sense he "should" have received that amount or not.

19. See 401 U.S. at 301.
20. For my purposes it would have been nice were Leonard Damron a highly

sympathy-inducing litigant. Alas, such an assumption may not be justified. See In Re
Inquiry Concerning a Judge, Damron, 487 So. 2d 1, 2-3 (Fla. 1986) (approving
recommendation of removal on the basis of charges of, inter alia, exchanging lenient
sentences for political support, and discouraging defendants from exercising
constitutional rights). For those looking for a somewhat more appealing libel plaintiff,
see generally Faulk v. Aware, Inc., 231 N.Y.S.2d 270 (Sup. Ct. 1962), rev'd, 244
N.Y.S.2d 259 (App. Div. 1963), aff'd, 200 N.E.2d 778 (N.Y. 1964) (TV and radio
personality won large damage award against entities involved in blacklisting him
because of alleged Communist sympathies).

21. Damron does benefit insofar as he is a member of society, but there is little
doubt that his share of the cost vastly outweighs his share of the benefit. Consider the
contrast with the Takings Clause of the Fifth Amendment, which is premised on the view
that the costs of public goods should be distributed across the population rather than
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But is there an alternative? My thesis is that there are alternatives
at least worth considering, and I now want to explore a number of
them, continuing to use Ocala Star-Banner as my working example. My
goal, therefore, is to see whether there are alternatives to Leonard
Damron's having to forego $22,000 that do not encourage the self-
censorship of the Ocala Star-Banner. Or, to put it differently, I want to
explore whether the $22,000 cost of the New York Times rule might be
paid by someone other than Leonard Damron.

My working postulate is that any rule of liability more stringent
than that of New York Times would produce too much self-censorship by
the Star-Banner and other publications, 22 and my whole point would be
lost were I to relax that assumption. The assumption, however, is one
that is premised on the importance of a certain amount of editorial free-
dom, the idea being that editors and reporters should be able to do
their jobs without having to peer over their shoulders at the specter of
liability for anything other than intentional falsehoods.23 But if the
goal is to liberate editors and reporters from the fear of liability, then

visited exclusively on a few. It is of course true that much modem regulation has been
held to lie outside the purview of the Takings Clause even if its burdens are imbalanced,
see, e.g., Penn Central Transp. Co. v. New York City, 438 U.S. 104, 124 (1978) ("[T]he
government may execute laws or programs that adversely affect recognized economic
values."); Miller v. Schoene, 276 U.S. 272, 279 (1928) (held not unconstitutional to
destroy "one class of property in order to save another which ... is of greater value to
the public"), but the persistence of the core of the Takings Clause, see, e.g., Lucas v,
South Carolina Coastal Council, 112 S. Ct. 2886, 2893-900 (1992) (construction ban
depriving plaintiff's land of all economically valuable use constitutes taking); Nollan v.
California Coastal Comm'n, 483 U.S. 825, 831-32 (1987) (appropriation of public
easement on private land constitutes taking), shows the durability of the general idea
that it is taken to be at least presumptively troubling to target small numbers of
individuals as the cost-bearers for broad social benefits.

22. I use the vague phrase "other publications" because the application of the New
York Times/Gerz principles to nonmedia communicators remains in some doubt. See
Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 781-84 (1985)
(Brennan,J., dissenting); Melville B. Nimmer, Nimmer on Freedom of Speech § 2.08[C]
(1984 & Supp. 1992); Steven Shiffrin, Defamatory Non-Media Speech and First
Amendment Methodology, 25 UCLA L. Rev. 915, 930-35 (1978).

23. Nothing here turns on the distinction between intentional falsehood and
"reckless disregard" for the truth, especially since the latter has been defined to require
such a degree of actual suspicion of falsehood that the distinction between intent and
reckless disregard is minimal. See St. Amant v. Thompson, 390 U.S. 727, 731 (1968)
(finding "that the defendant in fact entertained serious doubts as to the truth of his
publication").

Experimental support for the proposition that more stringent defamation liability
rules decrease the willingness of editors to print controversial articles on matters of
public concern is found in Stephen M. Renas et al., An Empirical Analysis of the Chilling
Effect: Are Newspapers Affected by Liability Standards in Defamation Actions?, in The
Cost of Libel: Economic and Policy Implications 41, 45-66 (Everette Dennis & Eli Noam
eds., 1989) [hereinafter Cost of Libel]. For nonexperimental analyses of the
relationship between liability rules and speaker (or publisher) behavior, see Frederick
Schauer, Fear, Risk and the First Amendment: Unraveling the "Chilling Effect," 58 B.U.
L. Rev. 685, 694-705 (1978). See generally Alain Sheer & Asghar Zardkoohi, An
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one alternative to the actual state of affairs comes from recognition of
the fact that the $22,000 would be paid not by the editorial department
but by the publisher of the newspaper, and it is hardly necessary that
the publisher would require that the editorial department change its
practices in order to minimize publisher liability. If the rule of legal
liability were negligence rather than actual malice, Damron would re-
cover his $22,000. But if the publisher were to pay the award and at the
same time make clear to the editorial staff that the publisher expected
the editorial staff to operate as if the New York Times rule were in place,
Damron would be compensated and the editorial staff would be no
more chilled than it is now.

Plainly my original assumption-just the opposite of this possibil-
ity-is what drives existing law. New York Times, and indeed the entire
constitutionalization of American defamation law, is based on the as-
sumption that if the publisher is at financial risk, then this risk will filter
down to the editorial department, with a consequent inhibiting effect
on the content of the newspaper. 24 And certainly this seems a plausible
assumption, not only because the law generally assumes that businesses
are undifferentiated economic units, but also because the trickling (or
pouring) down of trouble above resonates so easily with what we know
about how institutions operate.

Yet however plausible the .assumption of trickle-down chilling ap-
pears, it turns out to be at odds with one of the pervasive tenets of the
press itself- the separation of the advertising and editorial functions. 25

Analysis of the Economic Efficiency of the Law of Defamation, 80 Nw. U. L. Rev. 364
(1985) (analysis of effect of liability rules on publisher behavior).

24. But maybe not. At least some editors maintain proudly that the threat of libel
actions has no effect on their editorial judgments. See David A. Anderson, Libel and
Press Self-Censorship, 53 Tex. L. Rev. 422, 434 (1975); David A. Hollander, The
Economics of Libel Litigation, in Cost of Libel, supra note 23, at 257, 258 n.3; Barry F.
Smith, The Rising Tide of Libel Litigation: Implications of the Gertz Negligence Rules,
44 Mont. L. Rev. 71, 87 (1983) (discussing views of counsel for the Washington Post).
Assuming that such editor (manager) behavior is at least tolerated and perhaps
encouraged by the publishers (owners), the explanation is likely to be complex. Part of
the explanation may lie in publishers' being willing to pay for certain principles, part in
publishers' believing that a given degree of editorial aggressiveness sells more papers,
and part in publishers' valuing (for financial or nonfinancial reasons) a certain kind of
newspaper reputation. But whatever the explanation, it seems plain that insofar as
editors do operate without regard to potential legal liability, the premise that the New
York Times rule is necessary is diminished pro tanto.

25. See, e.g., Norman E. Isaacs, Untended Gates: The Mismanaged Press 164-65
(1986) (describing advertiser pressure on editors as "the worst kind of conflict of
interest"); Tom Wicker, On Press 181-82 (1978) (arguing that direct pressure from
advertisers, while present, plays "a relatively small part in editorial decisions"). I
describe this as a "tenet" rather than a "fact" because, as I will discuss shortly, I and
others have substantial doubts as to whether the tenet is reflected in the reality of press
practice. But my point here is only that one of the media's own tenets, whether adhered
to or not, is seemingly at odds with the major claim that the media itself makes with
respect to the effect of defamation law on press practices.
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Thus, although it is frequently the case that advertisers refrain from
advertising in newspapers because of some aspect of the content of the
paper, it is a central credo of American "elite" journalism that an ad-
vertiser's threat to do so, or act of doing so, will have no effect on edito-
rial content. If an article critical of Mobil Oil or Chase Manhattan, or of
oil companies or banks in general, will prompt Mobil or Chase to with-
draw their ads, then that, it is commonly held, is the price to be paid for
the editorial independence that defines the high-quality newspaper,
magazine, or news broadcast. Thus, to put a number on all of this, if
publishing an article critical of Mobil Oil were to lead Mobil to 'with-
draw advertising for which it would have paid $22,000, then many
American publishers would say that paying $22,000 for editorial free-
dom was well worth the price. Mobil's act, says the conventional jour-
nalistic wisdom, would occasion no changes in the newspaper's
editorial practices. The loss would be absorbed outside of the editorial
function, and the editorial staff would be under no pressure to change
their behavior towards Mobil or other advertisers.

The parallel is as intriguing as it is obvious. If a publisher claims to
be willing to spend $22,000 in order to save her editorial department
from the chilling effect of worrying about whether editorial content will
offend advertisers, why is she not willing to spend $22,000 in order to
save her editorial department from the chilling effect of worrying about
whether that content will produce legal liability for unintentional false-
hood?26 From the publisher's perspective, the answer is obvious: as-
suming a publisher has selected her optimal degree of editorial
independence from financial pressure, she will absorb the cost of edito-
rial freedom from advertising pressures because if she does not, then
no one else will; but there is no reason to absorb the cost of editorial
freedom from defamation actions if she is able to have someone else,
such as Leonard Damron, absorb those costs. 27 She thus secures the
benefits of editorial freedom without having to spend the $22,000 to
obtain it. Accordingly, with respect to defamation, the publisher avoids
costs that she bears with respect to advertising because she has success-
fully convinced the United States Supreme Court to get Leonard
Damron to bear those costs for her.

Although publishers are thus no different from the rest of us in
preferring that others pay for what we would pay for if we had to, we

26. As I discuss below, see infra notes 38, 62 and accompanying text, the
plausibility of what I say here increases dramatically if the possibility of a very large
award (as in Sullivan itself) is eliminated.

27. Is it possible that now the Damrons of the country are not "absorbing"
anything because the greater vulnerability to noncompensable defamation after Sullivan
and Damron is built into the salaries of public officials? If this is so, then the public,
which pays those salaries, is already (and appropriately) paying for the First
Amendment. But if, as I suspect, the proclivity to public officialdom is relatively salary-
inelastic, and if, as I also suspect, salaries for public officials are quite market resistant,
then the burden probably remains with the modem-day Damrons.
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see now that there are two alternatives to a negligence rule with chilling
side effects. One alternative is the rejection of the negligence rule,
which is what the Court did in New York Times; the other alternative is a
negligence rule the costs of which publishers absorb just as they sup-
posedly absorb the costs of editorial independence from advertising.
The choice of the former by the courts can thus be seen as contingent
rather than necessary, even if a given amount of editorial freedom is
desired. The choice of the New York Times approach is contingent be-
cause the choice is based on the unwillingness of publishers to pay for
First Amendment benefits that publisher absorption would produce as
easily as the actual malice rule.2 8

But what if we depersonalize the publisher? Most publishers these
days are not venerable newspaper families like the Grahams, the
Sulzbergers, and the Taylors, but rather public corporations with man-
agers having responsibilities to their stockholders. Does public corpo-
rate ownership, separating ownership from control, make it less
plausible to suppose that ensuring editorial independence from finan-
cial pressures could be viewed as a necessary cost of doing business?
Would stockholders have just cause for complaint if managers pursued
goals of journalistic integrity at the expense of reduced profits?29 Ini-
tially, there seems no reason to believe that this concern would apply
any more to editorial independence from the consequences of money
judgments in court than to editorial independence from advertising. If
the latter survives even while public corporations rather than families

28. "As easily" is a bit hyperbolic, because even if we assume total editorial
independence from advertising pressures, it is fair to assume that such independence
will, at the margin, cause some publishers to fail who would otherwise have succeeded,
or some publishers to exit who otherwise would have remained, or some publishers to
refrain from entering who otherwise would have entered. In each case, this
independence will have the effect of reducing the number of publishers and
consequently the quantity of commentary on matters of public interest. Moreover, there
is little indication that the ideology of advertising/editorial separation is held outside of
the elite media, and so it may turn out, ironically, that the protections forged in New York
Times are most necessary for publications least like the New York Times.

29. As a matter of law, an earlierjudicial attitude of skepticism about the power of a
corporation to divert its assets to general social purposes, see Dodge v. Ford Motor
Corp., 170 N.W. 668, 683-84 (1919), has generally been supplanted by statutory and
judicial willingness to allow corporations to use part of their resources for public or
charitable purposes. See, e.g., A.P. Smith Mfg. Co. v. Barlow, 98 A.2d 581, 586 (N.J.)
(noting that modern conditions require corporations to shoulder social responsibilities),
appeal dismissed, 346 U.S. 861 (1953); Model Business Corp. Act § 4(m) (1974) (stating
"each corporation shall have power ... to make donations for the public welfare");
Louis Kelso, Corporate Benevolences or Welfare Distribution, 15 Bus. Law. 259,
260-63 (1960) (lamenting evolution of "good citizen" corporation as "one of the final,
logical steps toward collectivization"). Thus, just as corporate charitable contributions
are now seen as appropriate expenses in the service of long-term corporate interests, so
too could newspaper "contributions" to journalistic integrity be seen as a parallel
investment for the future.
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control the mass media, one ought to expect the same for the former.30

Moreover, stockholder appreciation of values other than wealth
maximization is not unheard of in corporate America. The Boston
Celtics Limited Partnership, for example, a public company traded on
the New York Stock Exchange, is a company in which the majority of
shareholders own just one share!3 ' This suggests that many people
own Boston Celtics stock not because of its price-to-earnings ratio, but
rather because of the psychic benefits they accrue by knowing that they
are part owners of a long tradition, a parquet floor, and the contracts of
Reggie Lewis, Larry Bird, and Dee Brown.3 2 So if we suppose for the
sake of argument that the First Amendment might be as important to
some people as the Boston Celtics are to others, then it is not implausi-
ble to suppose as well that some shareholders of media companies
might be willing to absorb some of the costs of the First Amendment
just as shareholders of the Boston Celtics are willing to earn less money
in exchange for some number of psychic benefits.33

The argument for shifting the cost from Leonard Damron to the

30. It turns out that editorial independence from advertising pressure may not
survive the corporatization of American journalism, and that editorial sensitivity to
threats of advertiser withdrawal are much greater than the traditional ideology would
admit. See C. Edwin Baker, Advertising and a Democratic Press, 140 U. Pa. L. Rev.
2097, 2146-53 (1992) (describing relationship between advertiser pressures and
content of publications); G. Pascal Zachary, All the News? Many Journalists See a
Growing Reluctance to Criticize Advertisers, Wall St. J., Feb. 6, 1992, at Al (citing
Ronald Collins, Center for the Study of Commercialism, Dictating Content: How
Advertising Pressure Can Corrupt a Free Press (Mar. 10, 1992)). This report, prepared
by Professor Ronald Collins and the Center for the Study of Commercialism, is also
described in N.Y. Times, Mar. 13, 1992, at D6; Bruce Horovitz, Advertisers Influence
Media More, Report Says, L.A. Times, Mar. 12, 1992, at B6. In this last article, the
editor and executive vice-president of the Los Angeles Times is reported to claim: "That
kind of difficulty has not confronted The Times. We have a long-established tradition of
editorial independence." Horovitz, supra. But the same article reports the managing
editor of the Arkansas Democrat (now the Democrat-Gazette) as acknowledging
instructions to a columnist not to criticize advertisers: "We do not hire opinion writers
to trash advertisers.... No newspaper would do that." Id.

Note, however, that little in my argument turns on the empirical truth of the claims
about editorial independence from advertising. As long as this remains the prevailing
media ideology, whether factually true or not, it remains possible that a parallel ideology
would apply to editorial independence from libel judgments. To the extent that that
ideology did not reflect reality, then New York Times would be seen as the upshot of
newspapers' unwillingness to live up to their own principles (which is one of the reasons
for having laws in the first place).

31. As reported in Ken Franckling, "Loyal Shareholders Make Celtics Stock
Accounting 'A Nightmare'," United Press International (BC Cycle), August 20, 1989.

32. Some shareholders may have bought shares believing that they would be
entitled to ticket preferences, special events for stockholders, the right to attend
shareholders meetings presided over by Red Auerbach, and glossy annual reports with
photographs of the players. They are wrong on all counts, however, and this fact has
been known for long enough that these unjustified expectations no longer influence
investment decisions.

33. On the "amenity value" of corporate ownership, see Harold Demsetz &
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publisher seems even stronger once we recognize that in both the long
run and the short run media companies are in many ways the special
beneficiaries of the First Amendment. This is not to say they are the
only beneficiaries, or even the primary beneficiaries. By being the in-
termediary for a social good, however, media companies are the inci-
dental beneficiaries of advantages not enjoyed by similarly situated
enterprises not in the publication business. Because of the First
Amendment, newspapers need worry much less than, say, pharmaceuti-
cal companies, about state and federal agencies that would regulate the
quality of their product,3 4 or less than automobile companies about
federal regulations that would require them to add components to their
products that they would not want to add,3 5 or less than oil companies
about targeted taxes based on animosity towards the industry.3 6 Con-
sequently, the fact that newspapers are in a business subject to special
constitutional protection provides financial benefits not otherwise avail-
able,3 7 and supposing that newspapers and magazines might absorb

Kenneth Lehn, The Structure of Corporate Ownership: Causes and Consequences, 93
J. Pol. Econ. 1155, 1161-62 (1985).

34. This may not be true with respect to the electronic media, see, e.g., Red Lion
Broadcasting Co. v. FCC, 395 U.S. 367, 386-401 (1969) (FCC's "fairness doctrine" did
not violate First Amendment), although there is little doubt that the current
nonexistence of the constitutionally permissible (according to Red Lion) fairness
doctrine is attributable in part to First Amendment concerns articulated with some
fervor by broadcasters as well as by the Commission itself. See Syracuse Peace Council
v. Television Station WTVH, 2 F.C.C.R. 5043, 5048-52 (1987), aff'd, 867 F.2d 654
(D.C. Cir. 1989). For a description of the surrounding arguments, see Donald E. Lively,
Modern Communications Law 390-415 (1991). The electronic media aside, however,
the proposition that administrative regulation for accuracy or fairness of the content of
newspapers and magazines would be unconstitutional is so obvious that there is not
really a good citation. The best remains New York Times Co. v. Sullivan, 376 U.S. 254
(1964), generally understood to stand for, among other things, that "the Court has
never accepted the proposition that political speech can be suppressed merely because it
is deceptive or misleading." Jerome A. Barron et al., Constitutional Law: Principles and
Policy 952 (3d ed. 1987). Brown v. Hartlage, 456 U.S. 45, 60-62 (1982), lends some
support to the proposition that factual falsity not producing individual injury is not
subject to sanctions. See also Nimmer, supra note 22, at § 3.03[B][3] (suggesting First
Amendment protection for broad factual statements, even if false).

35. Compare the National Traffic and Motor Vehicle Safety Act of 1966, 15 U.S.C.
§§ 1381-1431 (1992) (as amended) (requiring air bags), with Miami Herald Publishing
Co. v. Tornillo, 418 U.S. 241, 256-58 (1974) (striking down Florida statute that would
have required newspapers to publish replies they did not wish to print).

36. Compare the Crude Oil Windfall Profit Tax Act of 1980, I.R.C. §§ 4986-4988
(1981) (windfall profits tax on oil companies) (repealed 1988) with Minneapolis Star &
Tribune Co. v. Minnesota Comm'r of Revenue, 460 U.S. 575, 581-85 (1983)
(interpreting Grosjean v. American Press Co., 297 U.S. 233, 244-51 (1936) as holding
that punitive motive invalidated tax on publications with circulation greater than 20,000
copies per week). Although the Windfall Profits Tax may have been the quid pro quo
for deregulation, other more favorably perceived industries have been deregulated
without being required to pay a compensatory tax.

37. This is not to say that industries protected by the First Amendment necessarily
make more money, because (assuming price competition) a benefit available to all
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some of the costs of a constitutional provision that benefits them dis-
proportionately does not seem inherently unreasonable.

All of this suggests that were New York Times to be reversed, or
were the New York Times rule to be applied less stringently, it is by no
means inevitable that the news and editorial functions of newspapers
and magazines would be appreciably more constrained, for it is possi-
ble that one consequence of that reversal would be the same degree of
editorial freedom but slightly lower after-suit profits for publishers. Of
course, it is highly likely that many publishers would refuse to bear the
costs of the First Amendment in this way. And if we as a society are
concerned with the social benefit of editorial freedom more than the
benefits to the press itself, then we must accede to this threat. But now
we see that Leonard Damron has to bear the $22,000 cost for our First
Amendment not because this is necessary in order to preserve the First
Amendment, but because either Leonard Damron or the publishers of
newspapers have to bear that cost in order to preserve the First Amend-
ment, and publishers have refused and are likely to continue to refuse
to do so. New York Times is thus the consequence of the Supreme
Court's having been persuaded that the only alternative to less First
Amendment protection was placing the cost on people like Damron,
when in fact there was the alternative of placing the cost of the First
Amendment on the newspaper itself.38

members of the industry will produce not higher profits, but simply a different
equilibrium. To the extent that there is less than perfect competition, however, the First
Amendment-prompted elimination of what would otherwise be a financial burden ought
to produce an increase in profits.

On occasion, the media also employs First Amendment rhetoric in order to secure
from legislatures privileges not yet available from the courts' interpretations of the First
Amendment. Two prominent examples are shield laws, compare Cal. Evid. Code
§ 1070 (Deering 1986) (immunity from contempt citations), and Ill. Ann. Stat. tit. 38,
para. 108-3(b) (Smith-Hurd 1979) (limited immunity from search warrants) with
Branzburg v. Hayes, 408 U.S. 665, 682-90 (1972) (First Amendment does not exempt
reporters from responding to grand jury subpoenas), and the partial exemption from
the antitrust laws, compare the Newspaper Preservation Act, 15 U.S.C. §§ 1801-1804
(1970) (exemptingjoint operating agreements between newspapers from antitrust laws)
with Citizen Publishing Co. v. United States, 394 U.S. 131, 139-40 (1969) (First
Amendment provides no automatic immunity from antitrust laws). In this sense the
press may derive an indirect benefit from the First Amendment by having available to it
rhetorical tools not available to less constitutionally favored industries. Still, other
industries, such as the legal profession, the medical profession, and the defense
industry, have available to them rhetorical tools based on the special importance of their
industries. Because there is no reason to believe that the rhetorical force of the press
clause is greater than the rhetorical force of other industry-wide social benefits, I will not
rely in what follows on any rhetorical advantages in public debate that may be possessed
by enterprises closely linked with the First Amendment.

38. The magnitude of the award ($500,000 in that case and potentially even more
as a result of a number of similar actions pending, see infra note 40) would have made
this seem an implausible alternative in New York Times itself. Had the award been
sufficiently smaller, however, it might have occurred to the Court (or to Sullivan's
lawyers) to argue that the Times could have absorbed the cost of the judgment (and the
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II.

But suppose the alternative of forcing publishers to bear the finan-
cial burden of the First Amendment is unrealistic. If, as appears in-
creasingly the case, publishers are not willing to insulate their editorial
departments from the pressures of advertising-revenue preservation,3 9

then publishers are probably not willing to insulate their editorial de-
partments from the pressures of liability minimization. 40 And there is
little doubt that some publishers would be financially unable to do so
even if they desired. Most publications simply do not have the re-
sources presumably available to the New York Times.

Moreover, the economics of information are such that the produc-
tion of most single items of new information bring, especially for a
newspaper, small financial benefits (even though the publication of a
single item can produce a large harm to, or a large benefit for, the ob-
ject of that article). Because information cannot in general be monopo-
lized once published, because published information can be used by
others at virtually no cost, because each item of information published
brings a minuscule economic benefit to the publisher, and because a
single item of published information may nevertheless result in great
liability, the production of any new piece of information brings for its
publisher much greater risk of liability than potential for benefit. As a
result, the extent to which the risk of liability might overdeter produ-
cers from producing new commodities is greater when information
rather than some other newly produced good, especially one that can
either be patented or that is difficult for others to reproduce, is the
relevant commodity. Consequently, a publisher's commitment to insu-
lating its editorial department from financial pressures would have to
be greater than it would be in enterprises equally committed to produc-
tion of new commodities but engaged in the production of commodi-
ties other than information. This may explain the seeming erosion of
the ideal of editorial independence from advertising pressures, and
much the same could be expected with respect to pressures from liabil-
ity minimization.

In addition, if we are truly dealing with a social benefit, then there
seems little more reason to pin the cost of it on the publishers of the

First Amendment), with consequently no loss of editorial freedom (assuming the
decision not to exclude political advertisements because of their potentially defamatory
content is an aspect of editorial freedom).

39. See authorities cited supra note 30.
40. Still, the very fact that New York Times was premised on the media's denial of one

of its own central principles seems worthy of note. In light of the fact that the total
exposure in New York Times was $3,000,000 (two $500,000 judgments and pending
actions in the amount of $2,000,000) in 1964 dollars, see New York Times Co. v.
Sullivan, 376 U.S. 254, 278 n.18 (1964), this behavior is hardly surprising. Little in
subsequent discourse has been limited to such cases, however, and thus the standard
"chilling effect" rhetoric is premised on an editorial obeisance to financial pressures that
in other contexts the press is at such pains to deny.

13351992]

HeinOnline -- 92 Colum. L. Rev.  1335 1992



COLUMBIA LA W RE VIEW

Ocala Star-Banner than there is to pin it on Leonard Damron. And here
we can again draw interesting comparisons between the press and other
industries. Consider what happens when a federal agency requires au-
tomobile manufacturers to add airbags or a state or local agency re-
quires landlords to provide fire protection equipment. Do landlords
say that society will be better off if fewer tenants are burned, and thus
absorb the costs of the improvements? Do automobile manufacturers
say that society will be better off if there are fewer highway deaths, and
thus diminish their profits by the cost of the airbags? Hardly. In tried
and true American fashion, automobile manufacturers and landlords
attempt to pass these costs along to the consumers, who then pay for
safety whether they would have otherwise chosen to do so or not.

Following this pattern, we can imagine the same behavior in the
case of newspapers and magazines. At least with respect to those publi-
cations that are sold to consumers (and here radio and television are
relevantly different from newspapers and magazines, because the costs
of radio and broadcast television are not levied directly by the broad-
casters on listeners or viewers), one possibility is simply to increase the
price of the newspaper to cover the $22,000. Or, a publisher could
raise the price of the newspaper by an amount sufficient either to pay
for libel insurance or to establish a reserve sufficient to satisfy judg-
ments and defense costs consequent upon the existence of a negligence
rule rather than the New York Times rule.4 1

This approach requires assumptions about price elasticity that get
a bit tricky. Although it is probably the case that, within the range suffi-
cient to pay for the difference between the New York Times rule and a
negligence rule, the demand for any given newspaper is comparatively
price inelastic relative to many other consumer goods, it is unlikely to
be totally price inelastic. 42 And it turns out that the demand for adver-
tising is quite sensitive to changes in circulation. 43 So if a newspaper

41. One way of thinking of this is as a self-imposed tax, in which the proportions of
the tax burden borne by readers and by owners, respectively, will be determined by the
elasticity of demand, which I discuss immediately below.

42. See Benjamin N. Compaine, The Newspaper Industry in the 1980s: An
Assessment of Economics and Technology 32, 33 (1980); Herbert Hovenkamp, Vertical
Integration by the Newspaper Monopolist, 69 Iowa L. Rev. 451,455 & n.20, 456 & n.21,
457 & n.28, 458 (1984); W. Duncan Reekie, The Price Elasticity of Demand for Evening
Newspapers, 8 Applied Econ. 69, 78 (1976). The perception of increasing price
inelasticity is echoed by a number of investment analysts specializing in the newspaper
industry. See Mark Calvey, Making Money in Mutuals, Investor's Daily, Apr. 23, 1991, at
19. Questions of the price elasticity of the demand for newspapers have occasionally
appeared in the case law. See, e.g., Dunn v. Phoenix Newspapers, Inc., 735 F.2d 1184,
1190 (9th Cir. 1984) (antitrust); Neugebauer v. A.S. Abell Co., 474 F. Supp. 1053, 1061,
1070 n.l 1 (D. Md. 1979) (same).

43. See J. Ferguson, The Advertising Rate Structure in the Daily Newspaper
Industry 52-53 (1963); Hovenkamp, supra note 42, at 455-56. According to the brief
filed by the American Newspaper Publishers Association in Albrecht v. Herald Co., 390
U.S. 145 (1968), the average line rate for advertising in a newspaper with a daily
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with a daily circulation of 100,000 raised its price five cents (from thirty
to thirty-five cents) to create the just-described reserve, if it used the
entire proceeds of the increase to fund the reserve, and if as a result of
the price increase the circulation slipped to 95,000, the costs to be ab-
sorbed by the paper would not only be the $1500 per day caused by the
loss of sales of 5000 newspapers at thirty cents. They would also in-
clude the loss of advertising revenue that followed from having a circu-
lation of 95,000 rather than a circulation of 100,000. 4 4

Still, it is not inconceivable that the price increase would cover the
advertising decrease as well. 45 After all, a five-cent-per-day price in-
crease for a daily newspaper with a circulation of 100,000 would gener-
ate additional circulation revenue of $1,186,250, assuming a reduction
of circulation to 95,000.46 The question then would be whether this
additional circulation revenue would be sufficient both to pay for the
increased libel insurance as well as to compensate for lost advertising
revenue, the amount of the latter being a function both of the elasticity
of demand for advertising with respect to circulation, and the price
elasticity of demand for advertising. But it does not seem unrealistic to
suppose that it would be enough both to pay for a negligence rule and
to offset any lost advertising revenues occasioned directly or indirectly
by the price increase. 47

circulation of 50,000 was 22.1 cents; for a daily circulation of 100,000 it was 34.8 cents;
for 200,000 it was 56.1 cents; and for 500,000 it was $1.169. Brief of American
Newspaper Publishers Association, as Amicus Curiae, at 5, Albrecht v. Herald Co., 390
U.S. 145 (1968) (No. 43).

44. The figures in this example presuppose a demand elasticity of about 0.30,
which is roughly what is suggested by the relevant literature. See Randolph E. Bucklin
et al., Games of Survival in the U.S. Newspaper Industry, 21 Applied Econ. 631, 640-41
(1989); James N. Dertouzos & William B. Trautman, Economic Effects of Media
Concentration: Estimates from a Model of the Newspaper Firm, 39 J. Indust. Econ. 1
(1990).

45. The possibility that advertisers would be willing to pay for part of the costs of
the First Amendment by paying the same price for 95,000 as for 100,000 readers seems
too small to justify more than a brief footnote. Still, insofar as there is little cross-
elasticity of demand among advertising media (advertisers being willing to pay more for
newspaper advertising rather than switch to billboards, for example), then advertisers
faced with increased costs by all newspapers or all magazines would be compelled to
absorb part of the costs of the First Amendment.

46. This is the difference, per 365 issue year, between 100,000 newspapers a day at
thirty cents and 95,000 a day at thirty-five cents.

47. One might wonder why, if an increase in newspaper selling price would
produce a net increase in revenue, even taking into account reduced circulation and
reduced advertising revenue, newspapers do not raise their prices now. I offer four
possibilities, all consistent with the analysis in the text: (1) newspapers might be
competing more in the long run than in the short run, and thus in the short run might be
attempting to maximize sales (subject to a profit constraint) rather than to maximize
profits; (2) higher circulation might be perceived by newspaper managers to have
"impact" value independent of its economic effects, and managers (although perhaps
not profit-maximizing shareholders) might consider impact value worth pursuing in its
own right; (3) if (1) or (2) is correct, then newspaper managers might be more likely to
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So although the foregoing discussion depends on a number of de-
batable assumptions about the nature of the market and price elasticity
within it, it is not totally implausible to suppose that the costs of the
First Amendment could be passed on to and spread out among readers.
In implementation, this would mean that the prevailing rule would be a
negligence rule, the effect of which would be that Leonard Damron
would be able to recover his $22,000 and thus not have to shoulder the
costs of the First Amendment alone. But because the price increase
would pay for any expenditures under the negligence rule that would
not have been incurred under an actual malice rule, there would be no
reason (other than engaging in the hardly unheard-of practice of pass-
ing on to consumers additional "costs" not actually expended) for in-
ternal editorial practices to be any different than they now are under
the actual malice rule. In other words, New York Times protection would
be available even if its price were paid not by Leonard Damron but by
the purchasers of the newspapers, in some sense a much more logically
constituted group of First Amendment beneficiaries. 48

III.

I assumed in the previous section that if the consumers of newspa-
pers were able to absorb the difference between the costs of a negli-
gence rule and the costs of the New York Times rule, then Leonard
Damron and others similarly situated would be able to recover with no
additional chilling on newspapers beyond that now tolerated under the
New York Times rule.49 The same assumption, however, would hold if

overassess than to underassess the negative economic consequences of a slight
circulation loss; and (4) (the possibility I find most plausible, at least where there are
competitive markets) there are substantial competitive risks for individual newspapers
involved in raising prices when their competitors have not raised prices, risks that would
be eliminated if a change in the relevant liability rules caused everyone's costs to rise a
roughly equivalent amount.

48. Much the same purpose could be served by governmental imposition of a First
Amendment tax on the sale of newspapers, with the proceeds going into a pooled
insurance fund rather than to the individual newspapers. This possibility-in some
sense public financing of the First Amendment with the costs borne only by newspaper
(and other periodical) purchasers-is actually more of a variant on the public financing
ideas in the next section, so I will say no more about this here.

49. I know that the press, for example, cannot accurately be described as
"tolerating" the New York Times rule, in light of recent complaints that even that rule is
excessively restrictive. See, e.g., David A. Anderson, Is Libel Law Worth Reforming?,
140 U. Pa. L. Rev. 487, 488 (1992) ("[A]ctual malice rule of New York Times v. Sullivan
does not adequately protect the press."); Rodney A. Smolla, Let the Author Beware:
The Rejuvenation of the American Law of Libel, 132 U. Pa. L. Rev. 1, 12-14 (1983)
(claiming that Supreme Court's efforts to create coherent body of defamation law have
failed and led to increased libel litigation); Reforming the U.S. Libel Law System,
Communiqu& (Freedom Forum Media Stud. Ctr., New York, N.Y.),Jan. 1992, at 1 ("The
solution to the abuse of libel law by public officials and celebrities, people who have high
influence in society as well as high access to media outlets, is to bar these prospective
plaintiffs from seeking redress through libel litigation .... ). But that question is not
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the costs of the difference were borne not by consumers, but by the
public at large.

Consider more closely the institution of libel insurance.50 As it
now exists, libel insurance is purchased by most publications, the major
exception being a few large publishers who act as self-insurers. Some
publishers purchase the insurance on an individual basis, but more
commonly it is made available through media trade associations such as
the National Newspaper Association and the National Association of
Broadcasters.5 1 Libel insurance holds out the promise of partial
spreading of the risk of libel judgments, but it is problematic in two
related ways. First, it typically comes with a very high deductible, such
that the obligation to pay the first, say, $50,000 or $75,000 of defense
costs5 2 remains quite a heavy burden for small publishers. 53 Second,
libel defense costs can be quite high, and one of the consequences of
high defense costs is a rapid escalation in the costs of libel insurance,
thus possibly making libel insurance increasingly unavailable to smaller

relevant to my analysis. What is at issue is the contrast between a rule that is more
press-protective and another that is less. The question is whether the more press-
protective rule, whatever it is, is necessary to secure the desired degree of editorial
aggressiveness, as opposed to adopting the less press-protective rule, but having the
cost difference between the two rules borne by someone other than the press itself.

50. See generally Practicing Law Institute, Media Insurance and Risk Management
(1985) (handbook on management of media litigation costs); Richard A. Ek, Libel
Insurance, in Harold A. Nelson & Dwight L. Teeter, Law of Mass Communications 666
(2d ed. 1973) (discussing trends in media libel insurance); Marc A. Franklin, Suing
Media for Libel: A Litigation Study, 1981 Am. B. Found. Res.J. 795 (study of 291 libel
cases brought against media defendants); Marc A. Franklin, Winners and Losers and
Why: A Study of Defamation Litigation, 1980 Am. B. Found. Res. J. 455 (study of 534
defamation cases); Henry R. Kaufman, Trends in Damage Awards, Insurance Premiums
and the Cost of Media Libel Litigation, in Cost of Libel, supra note 23, at 1 (discussing
"chilling effect" of libel insurance premiums).

As far as I know, first-party libel insurance, pursuant to which a libeled individual
would be compensated by her own insurance company, is neither available nor a realistic
option. If it were otherwise, the analysis would change somewhat, since such insurance
would call into question the premise of uncompensated injury.

51. See Alex S.Jones, U.P.I. Seems To Be Nearing a Moment of Truth Again, N.Y.
Times, Mar. 16, 1992, at DI, D8 (describing participation in libel insurance as one of the
benefits of membership in the new Newspaper Association of America, which from April
24, 1992 will be the successor to the American Newspaper Publishers Association and
seven other organizations); see also Kaufman, supra note 50, at 12-13 (group libel
insurance economically more feasible).

52. This is the general order of magnitude of the deductible, probably based in part
on the desire of the insurance companies to make sure that newspapers retain an
incentive to be careful. In addition, most policies require the insured to bear part of the
defense costs, presumably because insured publications usually insist on more of a say in
defense (and settlement) strategy than is the case for many other insured enterprises.
See Larry Worrall, Libel Policy Deductibles and Limits, in Media Insurance and Risk
Management (1985), 147, 149-55.

53. See Martin Garbus, The Cost of Libel Actions-Pressure Not to Publish, N.Y.
LJ., July 17, 1986, at 1, 4.
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publishers.5 4

That libel insurance as now constituted disproportionately bur-
dens smaller publishers suggests that libel might be a fruitful area for
governmentally subsidized insurance not unlike federally subsidized
flood insurance.5 5 If editorial freedom is a public benefit, then we
ought to consider seriously the possibility that the public should pay for
or subsidize libel insurance much as it does flood insurance. Were this
to happen, and if the government were to subsidize the difference be-
tween the cost of libel insurance at negligence rates and its cost at ac-
tual malice rates, then publishers could operate as they now do under
the actual malice rule, but Leonard Damron and others similarly situ-
ated could recover upon a showing of no more than negligence.

Three obstacles are most apparent. First is the problem of moral
hazard, the phenomenon whereby insured agents take excess risks (es-
pecially at subsidized rates) precisely because of the existence of insur-
ance, as when federally subsidized flood insurance causes more
construction in flood-risk areas than would otherwise be the case.56

But in the context of retaining the benefits of minimizing the chilling
effect, the question of moral hazard is almost uniquely inapt, for the
New York Times rule is premised on promoting precisely the kind of risky
behavior that in most other contexts is a cause for concern (thus the
term moral hazard). Hence, what would otherwise be a worry about ex-
cess risk-taking by insured agents is not only not a worry when the
agent is the media operating in the area of public affairs, but is under
our First Amendment assumptions actually a positive good.57

54. See David A. Barrett, DeclaratoryJudgments for Libel: A Better Alternative, 74
Cal. L. Rev. 847, 858 (1986); Kaufman, supra note 50, at 12.

55. National Flood Insurance Act of 1968, 42 U.S.C. §§ 4001-4128 (1988 & Supp.
11 1990) (establishing an insurer pool for what would otherwise be high-risk flood
insurance, and providing for federal subsidies to the pool to reduce the premiums from
what they would be were they based solely on the real actuarial risk). If subsidized flood
insurance is premised on the existence of a market failure flowing from a greater federal
interest in having people live in flood plains than the people who would live there can
afford to pay, then so might subsidized libel insurance be said to advance the "federal"
or public interest in unchilled debate.

56. See Christopher K. Leman & Robert H. Nelson, The Rise of Managerial
Federalism: An Assessment of Benefits and Costs, 12 Envtl. L. 981, 1006 (1982). On
the moral hazard problem elsewhere in the law, see Lawrence Blume & Daniel L.
Rubinfeld, Compensation for Takings: An Economic Analysis, 72 Cal. L. Rev. 569,
593 -94 (1984); Ronald A. Cass, Principle and Interest in Libel Law After New York Times:
An Incentive Analysis, in Cost of Libel, supra note 23, at 69, 97-98; Louis Kaplow, An
Economic Analysis of Legal Transitions, 99 Harv. L. Rev. 509, 537-42 (1986). On
moral hazard generally, see Mark V. Pauly, Overinsurance and Public Provision of
Insurance: The Roles of Moral Hazard and Adverse Selection, 88 QJ.. Econ. 44 (1974);
Mark V. Pauly, Comment, The Economics of Moral Hazard, 58 Amer. Econ. Rev. 531
(1968); Steven Shavell, On Moral Hazard and Insurance, 93 Q.J. Econ. 541 (1979).

57. It is possible that subsidized insurance would raise risk-taking beyond the
presumably optimal level set by New York Times (which, after all, did not totally eliminate
the law of libel), but there seems so little room between New York Times and no liability
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Second, libel insurance involves a conflict between the interests of
the insurer and the interests of the insured. Even now there is a recur-
ring problem when insurers are willing to settle libel actions to mini-
mize costs while publisher-defendants are unwilling to have them
settled for reasons of principle or "journalistic honor."58

In itself, this situation does not seem unduly problematic, for since
by hypothesis if subsidized libel insurance is in place, then the incentive
for a publisher to resist the settlement is based on a matter of principle
and not a matter of cost-saving. Now there is nothing wrong with this,
but there is no reason to believe that the First Amendment insulates
publishers (or anyone else) from criticism of their publications or their
methods of doing business. There can be little doubt that "uninhib-
ited, robust, and wide-open" 59 debate may include debate about press
performance, and there can be equally little doubt that such debate may
itself affect the communications of those whose performance is criti-
cized. But if the chilling effect of criticism uncoupled from financial
liability remains outside of the purview of the First Amendment-and
nothing in the case law suggests otherwise-then there is no reason to
suppose that press resistance to settlements (that would not cost them
anything) on grounds of principle should be treated any differently
from press resistance to criticism on grounds of principle. Thus, only
by adopting the untenable position that the First Amendment insulates
publishers from financially inconsequential criticism does a settlement
that the publisher does not wish to make entail the deterrence that New
York Times is designed to eliminate.60

The final and most substantial objection, however, is that federally

that this does not appear to be a great problem. In some sense the lesson of New York
Times is applicable far beyond the limited domain of the First Amendment, because in
most areas subject to liability the optimal liability rule is based in part on the view that
excess deterrence is suboptimal, assuming some social worth for the activities subject to
the liability rule. In other words, we actually desire some negligent behavior, in the
sense that we do not desire to eliminate all of it for fear that in doing so we will
eliminate, or chill, some socially desirable behavior as well. See Mark F. Grady, Multiple
Tortfeasors and the Economy of Prevention, 19 J. Leg. Stud. 653 (1990).

58. See Cass, supra note 56, at 97-98; Kaufman, supra note 50, at 10-11. This is
not to deny that publishers (shareholders) may have good reputation-related reasons for
resisting a settlement. But even after the publisher has decided that, even accounting
for reputation, a settlement is appropriate, then, as Gass argues, editorial resistance to
settlement may be detrimental to stockholders or publisher-owners insofar as the
decision to defend is motivated by managers' interests in avoiding the supposedly
negative professional stigma of having been the cause of a successful (for the plaintiff)
libel action. See Cass, supra note 56, at 79. Publishers also claim that part of the reason
for resisting settlement is to discourage future litigation, but since the insurer has the
same interest as the insured in discouraging future lawsuits (at least assuming a long-
term contract), this factor drops out when a publisher resists a settlement that the
insurer, presumably taking into account the settlement's effect on future litigation, still
wishes to pursue.

59. New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).
60. In the instant context, the publisher has, by hypothesis, been negligent. In such
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funded or subsidized insurance could create a federal interest in reduc-
ing insurance payouts so as to reduce the federal government's expo-
sure to the increase in insurance rates that would follow from an
increase in payouts. Just as we would now expect the federal govern-
ment to be more concerned with flood control than it would be were it
not financially interested in minimizing the amount of flood damage,6 1

so too is there a worry that a federal government financially interested
in minimizing the amount of libel damages would be inclined to exer-
cise more control over content and procedures than the First Amend-
ment does and ought to permit.

The risk that government interest in minimizing press liability
could bring increased regulation is real, but a decrease in the punitive
component of libel damages could more than counterbalance it by les-
sening the government's exposure (and therefore its interest). Some of
this decrease could come simply from adopting the widely urged view
that punitive damages should be eliminated in libel cases, and/or that a
general cap on the amount of libel damages should be imposed.6 2 In
addition, however, it is likely that awarders of damages factor some pu-
nitive component into the allegedly compensatory component of tort

a case New York Times may establish why the publisher should not lose money, but it does
not stand for the proposition that the publisher should not lose face.

A more significant complication, however, is the possibility that insured defendants,
especially those uninfluenced by the professional norms of the elite media, will under-
defend those suits that are brought, or will under-cooperate where others (insurers, the
government) are defending in their name. My guess is that damage limitations, see infra
note 62, which reduce both the incentives to sue and the incentives of plaintiffs'
attorneys working on a contingent fee basis, are a countervailing force of about the same
size.

61. See, e.g., 42 U.S.C. §§ 4022, 4102 (1988).
62. There is some likelihood that governments interested in minimizing the

amount of libel damages would have a greater interest than they now do in eliminating
punitive damages in libel cases. Even without that factor, however, damage limitations
(whether by imposition of a damage cap or by elimination of punitive damages) have
been supported by a wide range of commentators on the operation of contemporary
libel law. See, e.g., Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749,
771 (1985) (White, J., concurring) (suggesting that limiting damages to level that would
not unduly threaten press would better serve both reputational and First Amendment
interests); Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 77 (1971) (Harlan, J.,
dissenting) (suggesting punitive damages for libel are unconstitutional without "a
reasonable and purposeful relationship to the actual harm done"); David A. Anderson,
Reputation, Compensation, and Proof, 25 Win. & Mary L. Rev. 747, 755-56 (1984)
("The doctrine of presumed harm permits recovery when no injury to reputation has
occurred... [and] when injury.., has occurred ... permits awards unrelated to the
magnitude of the injury."); Epstein, supra note 18, at 815 (suggesting that libel reform
include use of declaratory relief and damages limitations); Kaufman, supra note 50, at
10 (discussing declaratory judgments as means of eliminating threat of large damage
awards); Anthony Lewis, New York Times v. Sullivan Reconsidered: Time to Return to
"The Central Meaning of the First Amendment," 83 Colum. L. Rev. 603, 615-17 (1983)
(advocating limits on compensatory and abolition of punitive libel damages); Schauer,
supra note 13, at 928 n.102 ("Excessive awards are a problem.").
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awards, a phenomenon most probable when compensatory awards for
non-monetary injuries render the hidden punitive damages essentially
invisible. 63 Because the threshold question on liability in New York
Times-governed libel actions now requires conduct as egregious as pub-
lication in the face of actual knowledge of falsity, the temptation to pun-
ish once liability is found seems considerable.64 If the standard of
egregiousness for a finding of liability were lower, however, as would
be the case under a negligence rather than an actual malice rule, it is
likely that the temptation to award hidden punitive damages would be
reduced pro tanto.65 Moreover, the willingness to inflate awards for pu-
nitive purposes might decrease (as might the value put on awards in
general) with public, and therefore juror, awareness of the actual
source of the awards. And finally, since such a scheme would exist only
with a public and a government more willing to pay for the First
Amendment than they are now, the conditions under which such a
scheme would actually be in place are also conditions in which the risks
of content control are likely to be the smallest.

IV.

Some of the costs of even subsidized libel insurance, and perhaps
even some of the risks, could be decreased by moving the publisher out
of the defendant category entirely. Because insurance is a system for
spreading risk, and because the subsidy in subsidized insurance itself
spreads the risk, many of the same goals could be achieved by having
the subsidy but not the insurance. That is, if public absorption of the
costs of compensating speech-caused damage is the goal, then that goal
could be served by a victim compensation scheme as easily as by
insurance.

Although much of what can be said here is the logical next step in
the foregoing discussion of defamation and the news media, I want to
shift examples, because now the import of some of these possibilities is
broader. Not only is something like a victim compensation scheme
worth contemplating with respect to defamation; it is also worth con-
templating with respect to cases involving physical (or otherwise com-
pensible) injury in some way assisted by an act of communication

63. Other than providing an increased incentive to sue, there seems little reason
why punitive damages, even when awarded, should go to the plaintiff, and here the
argument for uncoupling seems especially strong.

64. See Epstein, supra note 18, at 807-08.
65. Even under a negligence regime, a plaintiff could still introduce evidence of

grossly appalling conduct. Without a legal rule focusing on the actual malice issue,
however, the same conduct would likely receive a less pejorative characterization, and of
course in many cases the grossly appalling conduct would simply not be present. Thus
the punitive component might decrease slightly even in those few cases now actionable
under the actual malice rule, and there is some reason to believe it would be less
prominent in cases not now actionable (when public officials or public figures are the
plaintiffs) in which only negligence could be shown.
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protected by the First Amendment. In order to shift to this type of
case, let us examine the most salient features of Herceg v. Hustler Maga-
zine, Inc. 6 6 and Olivia N. v. National Broadcasting Co. 67 In Herceg, a four-
teen-year-old boy was found hanging in a closet in his room, with a
copy of Hustler on the floor beneath his feet, opened to an article enti-
tled "Orgasm of Death." The article detailed the procedures for auto-
erotic asphyxiation, and contained warnings that the practice should
not be attempted by the reader.68 The boy's mother sued Hustler for
wrongful death and related torts, but the district court dismissed the
complaint on First Amendment grounds. An amended complaint
based on an incitement theory produced a jury verdict of $69,000 in
actual damages and $100,000 in exemplary damages, 69 but that verdict
was reversed by the Fifth Circuit, also on First Amendment grounds.
The court held that the Brandenburg70 requirement of "incitement,"
meaning either an intention to have the event occur or the use of ex-
plicit words directed to that end, 71 could not have been satisfied here.
Since there was no claim that the boy's death was desired by Hustler, no
degree of negligence and proximate cause, even in the face of reason-
able forseeability, could, the court held, dispense with strict application
of the Brandenburg incitement standard. 72

66. 565 F. Supp. 802 (S.D. Tex. 1983), motion to dismiss denied, 583 F. Supp.
1566 (S.D. Tex. 1984), rev'd, 814 F.2d 1017 (5th Cir. 1987), cert. denied, 485 U.S. 959
(1988).

67. 178 Cal. Rptr. 888 (Ct. App. 1981), cert. denied sub nom. Niemi v. National
Broadcasting Co., 458 U.S. 1108 (1982).

68. See Hereeg, 814 F.2d at 1018. For a somewhat similar set of facts, but in the
context of a more mainstream communication, see DeFilippo v. National Broadcasting
Co., 446 A.2d 1036, 1037-38 (R.I. 1982) (death of a fourteen-year-old boy who hung
himself in imitation of a stunt man performing on "The Tonight Show").

69. See Herceg, 814 F.2d at 1019. The friend who first discovered the body also
sued and was awarded $3000 in actual damages and $10,000 in exemplary damages for
his pain and mental suffering upon seeing the body.

70. Brandenburg v. Ohio, 395 U.S. 444 (1969) (per curiam).
71. The actual words used by the Court in Brandenburg to describe this facet of the

Brandenburg test are "directed to inciting or producing." 395 U.S. at 447. There is some
uncertainty as to whether this phrase encompasses cases in which the speaker intends
that the result that comes about is unmistakable to the audience, although words
explicitly urging the unlawful act are not employed. On this and related issues, see
generally Gerald Gunther, Learned Hand and the Origins of Modern First Amendment
Doctrine: Some Fragments of History, 27 Stan. L. Rev. 719 (1975) (distinguishing
Hand's imminence test from Holmes' clear and present danger test); Hans A. Linde,
"Clear and Present Danger" Reexamined: Dissonance in the Brandenburg Concerto, 22
Stan. L. Rev. 1163 (1970) (necessity of reference to empirical circumstances to meet
clear and present danger test); Frank R. Strong, Fifty Years of "Clear and Present
Danger": From Schenck to Brandenburg-and Beyond, 1969 Sup. Ct. Rev. 41 ("[O]nly the
danger test can provide assurance that enclaves of constitutional immunity for the
individual will not be invaded."); Staughton Lynd, Comment, Brandenburg v. Ohio: A
Speech Test for All Seasons?, 43 U. Chi. L. Rev. 151 (1975) (Brandenburg imminence test
appropriate in institutional setting).

72. See Herceg, 814 F.2d 1023-25.

1344 [Vol. 92:1321

HeinOnline -- 92 Colum. L. Rev.  1344 1992



UNCOUPLING FREE SPEECH

The doctrinal conclusion was similar in Olivia N. v. National
Broadcasting Co., in which the Supreme Court of California held that
even where the television movie Born Innocent, describing a rape using a
"plumber's helper," had caused just such a rape of a nine-year-old girl
by a group of teenage boys who had seen Born Innocent shortly before, 73

the rule in Brandenburg immunized NBC, since no intent to injure could
be shown. 74 The court's fear was that a contrary result would induce a
degree of broadcaster and publisher caution inconsistent with the goals
of the First Amendment. 75

In both of these cases, especially Herceg, there was probably suffi-
cient proximate cause, reasonable forseeability, and negligence to per-
mit recovery under existing tort law. 76 Thus what would otherwise
have been a compensable event went uncompensated because of the
application of First Amendment doctrine.77 But because Herceg in-

73. See Olivia N. v. National Broadcasting Co., 178 Cal. Rptr. 888, 891 (Ct. App.
1981), cert. denied sub nom. Niemi v. National Broadcasting Co., 458 U.S. 1108 (1982).

74. See id. at 94.
75. See id. at 92. As in Herceg, the causal chain between one act of communication

and one act of violence was quite close, and thus these cases differ from the more
attenuated claims in Zamora v. Columbia Broadcasting Sys., 480 F. Supp. 199, 200-01
(S.D. Fla. 1979) (claim that general television violence led to decedent's murder barred
by First Amendment and dismissed for failure to state claim).

76. For a typical case allowing recovery against a manufacturer despite intervening
misuse of the product by the consumer, see LeBouef v. Goodyear Tire & Rubber Co.,
451 F. Supp. 253, 257-58 (W.D. La. 1978), aff'd, 623 F.2d 985, 989 (5th Cir. 1980),
upholding a wrongful death award to a driver caused by a tire that disintegrated, despite
the fact that the driver at the time of the accident was highly intoxicated and driving at
approximately 105 miles per hour. For other cases holding that misuse by the consumer
does not relieve the seller of liability if the misuse was reasonably foreseeable, see
Larsen v. General Motors Corp., 391 F.2d 495, 502-05 (8th Cir. 1968); Back v. Wickes
Corp., 378 N.E.2d 964, 969-70 (Mass. 1978); Beatty v. Schramm, Inc., 458 A.2d 127,
129 (N.J. Super. Ct. App. Div. 1983). For general discussions, see W. Page Keeton et al.,
Prosser and Keeton on the Law of Torts § 33, at 197-203, § 44, at 303-19 (5th ed. 1984
& Supp. 1988); Marshall S. Shapo, The Law of Products Liability 21.01-.09 (1987).
Thus, whatever might be thought about the undesirability of imposing responsibility on
any agent other than the one most proximately responsible for the injury, this view
("guns don't kill people, people kill people") has been rejected in vast areas of
American law, of which Dram Shop Laws imposing liability on sellers of alcoholic
beverages for injuries caused by consumers of those beverages are another example.
Still another is the prevalence of vicarious liability for owners of automobiles negligently
operated by others. See, e.g., Young v. Masci, 289 U.S. 253, 257-61 (1933) (automobile
owner's liability for injuries resulting from negligent operation by another in a different
state does not violate due process); Wolf v. Sulik, 106 A. 443, 444-45 (Conn. 1919)
(husband's use of wife's car is intended use for which she is liable).

77. Let me emphasize here that in an important way what I suggest is substantially
more restrained than much of the thrust of modem tort reform. A number of existing
proposals are quite properly characterized as "no fault" proposals and thus constitute
significant changes from the "no fault, no foul" assumptions of traditional tort law. See,
e.g., Marc A. Franklin, Replacing the Negligence Lottery: Compensation and Selective
Reimbursement, 53 Va. L. Rev. 774, 802-03 (1967) (auto accident victims); Robert E.
Keeton, Compensation for Medical Accidents, 121 U. Pa. L. Rev. 590, 613-17 (1973)
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volved a victim who was himself the reader, I want to construct an ex-
ample that will combine the proximate cause and forseeability of Herceg
with the third-party harm in Olivia N. I do this not to create a particu-
larly grotesque fact pattern, but rather to demonstrate that there might
be a non-empty set of cases in which cost-shifting seems not totally im-
plausible. So suppose we produce a hypothetical case called Olivia N. v.
Hustler Magazine. In this case, a group of fourteen-year-old boys raped
a nine-year-old girl using a "plumber's helper." When apprehended,
the boys were in possession of a copy of Hustler magazine detailing just
such a crime, describing the pleasure likely to be gained from commit-
ting it, and maintaining that the victims of such crimes derive more
pleasure from the act than their protestations might indicate.

On these facts, a jury applying accepted principles of tort law could
in most jurisdictions find proximate cause against the magazine as well
as the boys, and could find negligence on the part of the magazine in
not taking account of this highly forseeable misuse by intervening
agents.78 Ajury could therefore be justified, but for the application of
existing First Amendment doctrine, in awarding damages to Olivia N.
in the amount of, say, $20,000. But if Brandenburg were applied as it
was in the real Herceg and the real Olivia N., then the award would be
reversed, with the consequence that preserving the value of the First
Amendment costs the hypothetical Olivia N. $20,000.

The same question recurs. Why Olivia? If it is "our" First Amend-
ment, then why don't we and not Olivia N. pay for it?79 And when

(medical malpractice); Richard A. Merrill, Compensation for Prescription Drug Injuries,
59 Va. L. Rev. 1, 107-12 (1973) (drug injuries); Jeffrey O'Connell, Expanding No-Fault
Beyond Auto Insurance: Some Proposals, 59 Va. L. Rev. 749, 789-94 (1973) (enterprise
liability). Because what I suggest here presupposes the existence of an at-fault-but-
immunized-by-the-First-Amendment agent, my suggestions fit more clearly within
traditional tort law than do a number of reforms, some already in place, that have
eliminated the fault requirement as a prerequisite for compensation.

78. There is precedent for the imposition of liability despite the First Amendment
when the publication of a name and address is involved. See Hyde v. City of Columbia,
637 S.W.2d 251, 269-71 (Mo. Ct. App. 1982), cert. denied sub nom. Tribune Publishing
Co. v. Hyde, 459 U.S. 1226 (1983); William W. Van Alstyne, First Amendment: Cases
and Materials 181 n.71 (1991); Douglas 0. Linder, When Names Are Not News, They're
Negligence: Media Liability for Personal Injuries Resulting from the Publication of
Accurate Information, 52 UMKC L. Rev. 421, 434-36 (1984) (discussing Hyde and its
implications); see generally Steven J. Weingarten, Note, Tort Liability for Nonlibelous
Negligent Statements: First Amendment Considerations, 93 Yale L.J. 744 (1984)
(proposing liability scheme for negligent, nonlibelous misrepresentations). A First
Amendment defense was also rejected in Weirum v. RKO General, Inc., 539 P.2d 36,
40-41 (Cal. 1975), imposing liability based on sponsorship of a contest that encouraged
listeners to take highway risks in an effort to be the first to locate the station's discjockey
as he travelled around the city broadcasting clues as to his whereabouts.

79. The question seems especially apt when, as is arguably the case in Herceg and
Olivia X, the protection is granted not so much because of the importance of granting it
in those cases but because of the "slippery slope" risks that not granting it in those cases
are thought to entail. See Frederick Schauer, Slippery Slopes, 99 Harv. L. Rev. 361, 363
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presented on these facts, the possibility ofjust such a transfer of costs
does not seem fanciful. Why could Olivia N. not be awarded $20,000
by the state in much the same fashion as victims are compensated in
other areas?80 If there were a special victim's compensation scheme for
cases in which only the First Amendment prevented recovery, and if
claims against the fund required neither prior recovery against the pub-
lisher nor subrogation to the state of a claim against the publisher, then
the publisher would have no more reason to refrain from publishing an
article with potential physical consequences than it does now. And if
the administrators of the fund were authorized and allowed to compen-
sate Olivia N. in the amount of $20,000 upon the same showing that
would have allowed a jury to award compensation against Hustler,8 1

Olivia N. would have the same $20,000 with no greater effect than now
on First Amendment values.8 2 The only difference would be that the
public rather than Olivia N. would bear the $20,000 cost.

Although the administrative costs and details of such a program
would be formidable, and although the risks (such as, again, the risk of
content control in order to minimize governmental exposure) would be
significant, those risks should be measured against the costs under the
status quo, pursuant to which an injury that would plainly be compen-
sated but for the First Amendment goes uncompensated. In that sense,
the baseline is one in which there are also risks, but risks to the Olivia
N's of the world far greater than the risks to Hustler and its readers. So
although it would be a mistake to ignore the risks of change, it is
equally a mistake to ignore the less noticeable but no less real risks
inherent in the present system.

Under existing crime victim compensation schemes, the major
drawback is commonly seen as undercompensation. But if the baseline
is not the supposedly "full" compensation ideal of tort law but the ex-
isting "no compensation" model of injuries caused by activities pro-
tected by the First Amendment, then even partial compensation can be
viewed as improving the existing model rather than as falling short of

(1985). If we are denying liability not because we think that denial in those cases is
intrinsically important to preserve the values of the First Amendment, but because we
believe that denial in those cases reduces the risk that the First Amendment will be
jeopardized in other cases, then the anomaly of imposing the costs on the likes of Olivia
N. seems especially apparent.

80. See Paul F. Rothstein, How the Uniform Crime Victims Reparations Act Works,
60 A.B.A.J. 1531, 1531 (1974).

81. In some of these cases compensation might be available under existing victim
compensation plans, but where there was only intervening negligence, and not
intervening intent or criminality, the absence of a crime by anyone would preclude
recovery under the standard victim compensation statute.

82. Although New Zealand is an exception, see Sugarman, Doing Away with Tort
Law, supra note 12, at 629 n.317, most existing governmental compensation schemes do
not compensate for pain and suffering and similar non-out-of-pocket damages. But
even if claimants could recover only out-of-pocket costs, they would still be better off
than they are under the existing approach.
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an ideal. Even an award of $5000 to Olivia N., perhaps based on pay-
ing only medical and other out-of-pocket expenses, is still $5000 more
than she would recover under existing law.

Moreover, a partial compensation scheme has the potential of
transforming the way we think about the First Amendment. No longer
would we think that imposing its costs upon the victims of harmful
speech is necessary, but we would see that social absorption of those
costs remains a possibility. If society decided that it wanted to compen-
sate Olivia N. $5000 rather than $20,000, it would then understand, as
it probably does not now, both the costs of a free speech system, and
that the $15,000 difference is the result not of necessity but of a con-
scious choice about where society wishes the immediate burden of its
rights to fall.

In this respect there are advantages to thinking the issue through
in this way even if the conclusion is that no compensation scheme is
viable at all. Although in some areas we do provide compensation for
injuries, in others we do not. Although at times people who are com-
pelled to make sacrifices for the public good are compensated (consider
various veterans' benefits programs), at other times they are not (con-
sider the operation of most zoning laws). My goal here is not, and can-
not be, to provide a broad-based framework within which to analyze all
possibilities and mechanisms for compensation when the costs of gen-
eral social goods are disproportionately borne by a small subset of the
population. Given that, it is quite possible that no plan for compensa-
tion would be generally desirable in the circumstances I have outlined.
Because these are cases in which, but for the First Amendment, com-
pensation would be awarded, such a conclusion seems itself debatable.
But even if that is the proper conclusion, going through the steps fo-
cuses us much more sharply on the costs of the First Amendment, and
on the identity of those who are paying for them.

V.

As the sentences concluding the previous part should make clear,
the ideas I offer here are perhaps only in a narrow sense about defama-
tion and about speech causally related to otherwise compensable physi-
cal harms. The advantage of commencing with these two areas is that
they are ones in which alternative compensation schemes seem most
practically plausible, in large part because they deal with areas in which
existing law but for the First Amendment would allow recovery.83 But

83. This is not to say that their enactment is likely. If free speech is primarily a
public good, then it may be comparatively unlikely that legislatures or their surrogates
would enact legislation to support it, as is argued in Ronald A. Cass, Commercial
Speech, Constitutionalism, Collective Choice, 56 U. Cin. L. Rev. 1317, 1365-66 (1988);
Daniel A. Farber, Free Speech Without Romance: Public Choice and the First
Amendment, 105 Harv. L. Rev. 554, 560-62 (1991); Richard A. Posner, Free Speech in
an Economic Perspective, 20 Suffolk U.L. Rev. 1, 23-24 (1986). But, as my discussion
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expanding the circle of thought outward from these two instances indi-
cates further applications, perhaps more suggestive or metaphorical
than concretely appliable, for the idea of uncoupling the protection of
free speech from the compensation of its victims.

One example, as pressing as it is timely, is the general topic of hate
speech, within which I include, first, utterances intended to and likely to
have the effect of inducing others to commit acts of violence or acts of
unlawful discrimination based on the race, religion, gender, or sexual
orientation of the victim; and, second, utterances addressed to and in-
tended to harm the listener (or viewer) because of her race, religion,
gender, or sexual orientation.8 4

I offer this somewhat tedious definition because these two varieties
of hate speech are relevantly different in this context. The first, the
case of advocacy of racial violence or racial discrimination, looks in
some respects like the hypothetical Olivia N. v. Hustler. Suppose that a
member of the audience at Frank Brandenburg's speech, call him
Lester, becomes quite enraged, feels that the time for "revengeance,"
in Brandenburg's words,8 5 is now, and then proceeds to use an axe
handle to commit an act of revengeance against the first African-Ameri-
can he sees. The victim then proceeds to sue both Lester and
Brandenburg for battery and seeks damages for medical costs and pain
and suffering.8 6 Although she knows that the action against Lester is
legally easy, she knows that Lester's pockets are particularly shallow, so
she also joins the substantially deeper but one-step-removed pockets of
Brandenburg.

Now we know from Brandenburg v. Ohio itself that Brandenburg is
likely to be found immune from liability, a result confirmed by Herceg
and the real Olivia N. case. 87 Yet we know as well that there are circum-

of New York Times Co. v. Sullivan indicates, see supra parts I-III, much that I say here is
also relevant to how courts think about the issues in designing their approaches to the
First Amendment.

84. This latter category resembles the concern at issue in R.A.V. v. City of St. Paul,
112 S. Ct. 2538, 2547-50 (1992). The Court's significant restriction on content-based
remedies in R.A.V. suggests that the importance of uncoupling, of searching for
nonrestricting forms of compensation, is now even greater.

My definitions of both types include intent to injure, but there could of course be
"negligence" versions of both, although there would be differences of opinion as to
whether the phrase "hate speech" should be used where negligence but not intent to
injure exists.

85. See Brandenburg v. Ohio, 395 U.S. 444, 446-47 (1969) (per curiam).
86. Here I refer only to the pain and suffering that would be normally compensable

for any physical injury, not the emotional pain and suffering attached to being attacked
just because of one's race, religion, gender, sexual orientation, physical appearance, and
so on.

87. In the widely publicized Berhanu v. Metzger, No. 8911-07007 (Cir. Ct.,
Multnomah County, Or., Oct. 22, 1990) (appeal pending), described in Am. Law., Dec.
1990, at 25, a jury awarded nearly $12.5 million against the leaders of the White Aryan
Resistance, whose subordinates had responded to the leader's urging of racial attacks.
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stances under which Brandenburg would be held responsible as a mat-
ter of tort law even though he is currently immunized by the First
Amendment. This is parallel to my hypothetical Olivia N. case, so pre-
sumably anything I said about burden shifting for that case would apply
to this racially oriented case as well.88

But even were Brandenburg not liable as a matter of tort law, his
utterances, when combined with those of many others, are still likely to
have some effect on the level of racial violence. To put it more broadly,
assume (a pretty safe assumption to me) that a wide range of constitu-
tionally protected utterances, including but not limited to those of
members of the Ku Klux Klan and related groups, have some effect on
the level of racial violence and race discrimination in this country.
Some of this effect may be in the form of provocations of those previ-
ously inclined towards racism, some may be in the form of reinforce-
ment of existing attitudes that might otherwise be more susceptible to
change, some may be because of the way in which speech coordinates
the behavior of those who act only when they are confident that others
will join in their actions, and some may be in the form of assistance in
the creation of attitudes that in turn shape behavior. Assume as well
that the existence of the First Amendment prevents the United States
from having laws (such as laws prohibiting the incitement to racial ha-
tred) that would make unlawful some of these utterances, laws of the
kind that are common in many democratic societies.89 And finally as-
sume that the absence of such laws has an effect on the degree of
proliferation of statements promoting racial violence or race discrimi-

Unlike some other cases, however, it was plain here that the defendants had both
desired that the attacks happen and had used specific words of encouragement. But for
the "imminence" requirement, therefore, the action against the Metzgers was consistent
with Brandenburg.

88. Because it does not seem wise to create a compensation system that would
create any disincentive to bring an action against the primary wrongdoer (Lester), it
would be appropriate to have any form of public compensation conditioned both on the
inability of the primary wrongdoer to satisfy the judgment, and on the existence of a
secondary wrongdoer (Brandenburg) who would, but for the First Amendment, be liable
in tort.

89. This seems especially clear after R.A.V. v. City of St. Paul, 112 S. Ct. 2538
(1992). For examples of such laws in other countries and in international law, see Race
Relations Act, 1976, ch. 74 §§ 30-31 (Eng.); Criminal Code, R.S.C., ch. C-46,
§§ 318-319 (1985) (Can.); Brottsbalken [Penal Code], ch. 16, § 8 (Swed.), translated in
Nat'l Swedish Council for Crime Prevention, The Swedish Penal Code 45 (John Hogg
trans., 1984); International Convention on the Elimination of All Forms of Racial
Discrimination, opened for signature Mar. 7, 1966, art. 4, 660 U.N.T.S. 195. Additional
examples are described in Mari J. Matsuda, Public Response to Racist Speech:
Considering the Victim's Story, 87 Mich. L. Rev. 2320, 2341-48 (1989);JordanJ. Paust,
Rereading the First Amendment in Light of Treaties Proscribing Incitement to Racial
Discrimination or Hostility, 43 Rutgers L. Rev. 565, 565-68 (1991); Eric Stein, History
Against Free Speech: The New German Law Against the "Auschwitz"-And Other-
"Lies," 85 Mich. L. Rev. 277, 281-87, 312-14, 322-24 (1986).
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nation, which in turn has an effect on the degree of racial violence or
race discrimination.

Each of these assumptions incorporates empirical propositions
that could be otherwise. 90 My aim here is not to test these assump-
tions, however, but to explore their implications. And if the assump-
tions are sound, then the implication is that there is more race
discrimination and racial violence than there would be if everything
else about the First Amendment were the same except for its permis-
sion of advocacy of racial violence or race discrimination. 9 1

If there is accordingly more racial violence and more race discrimi-
nation than there would have been under different understandings of
the First Amendment, then the understandings that we do have at this
time are understandings bearing prices that the victims of the violence
and discrimination pay disproportionately. The increases in the
amount of violence and discrimination are the marginal costs of in-
creased First Amendment protection, marginal costs not borne propor-
tionately by all those who benefit from that increased protection.

So too in a number of other areas. If one believes that consti-
tutionally protected endorsements of sexual violence or sex discrimina-
tion have an effect on the level of sexual violence and sex
discrimination, 92 then again the price of the First Amendment is hardly
being borne equally by the entire citizenry. Rather, it is disproportion-
ately borne in this respect by those likely to be the victims of sexual
violence or sex discrimination, a class that consists overwhelmingly of
women. 93 Indeed, if one accepts the proposition that the domain of
materials explicitly or implicitly endorsing sexual violence is much

90. In saying "it could be otherwise," I mean two things. First, my assumptions
might be wrong. Second, even if they are right, they are still empirically and
contingently right rather than logically or necessarily right, so that what is right at this
time and in this place might be otherwise at other times or in other places.

91. The claim is guarded in this way in large part because many other aspects of
First Amendment doctrine may have had the effect of reducing the level of racism. I am
thinking here of the propositions that First Amendment rulings in the 1960s had the
effect of facilitating the efforts of the civil rights movement, see, e.g., Gregory v. City of
Chicago, 394 U.S. 111, 112 (1969) (peaceful and orderly march to press desegregation
claims protected by First Amendment); Brown v. Louisiana, 383 U.S. 131, 141-42
(1966) (First and Fourteenth Amendments protect right to protest "by silent and
peaceful presence" in "whites only" library); Cox v. Louisiana, 379 U.S. 559, 568-69,
574 (1965) (reversing conviction of 23 student participants in peaceful march near
courthouse); New York Times Co. v. Sullivan, 376 U.S. 254, 279-80, 282-83 (1964).
See generally Harry Kalven, Jr., The Negro and the First Amendment (1965), which in
turn facilitated a decrease in what would otherwise have been the amount of racial
violence and racial discrimination. These propositions are also empirical, and thus also
could be or could have been otherwise, but I doubt it.

92. As I do. See Frederick Schauer, Causation Theory and the Causes of Sexual
Violence, 1987 Am. B. Found. Res. J. 737, 767-70.

93. This way of thinking about the costs of the First Amendment is the general
message of Catharine A. MacKinnon, Feminism Unmodified: Discourses on Life and
Law (1987).
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larger than the domain of materials explicitly or even implicitly endors-
ing racial violence, 94 then the First Amendment may have this particu-
lar consequence even more in the area of gender than of race.

Or consider tobacco advertising. If the cigarette companies are
right in maintaining that the First Amendment bars restrictions on to-
bacco advertising as long as cigarettes remain a lawful product,95 if
those who would restrict advertising (and many of those who would
not) are right in saying that tobacco advertising increases the number
of smokers,96 if restrictions on advertising would decrease the amount
of advertising without a commensurate increase in alternative methods
of promoting smoking, and if smoking bears a (probabilistically) causal
relationship to the likelihood of contracting lung cancer and heart dis-
ease (including diseases contracted from passive smoke), then people
are dying because of the First Amendment. Now here the issues are a
bit trickier, because, passive smoke aside, there are empirical and philo-
sophical questions of voluntariness not presented when the victim is a
third party, as was the case in Olivia N. 97 Moreover, although there is
evidence that the incidence of smoking is skewed as to race and class
(and for teenagers as to gender), the existence of an identifiable victim
class (other than a class defined by its smoking) is more problematic
than with respect to the victims of speech advocating or endorsing ra-
cial or sexual violence. Nevertheless, it may be useful to note that, be-
cause of tobacco (and perhaps alcohol as well) advertising that might
but for the First Amendment be more strictly controlled, a subclass of
the population is paying more for everyone's First Amendment.

With respect to all of these examples, providing compensation in a
literal sense to those who pay for everyone's First Amendment is diffi-

94. If, as I believe, this is true (consider the likelihood of hearing an endorsement
or trivialization of racial violence on radio or television, compared to the likelihood of
hearing an endorsement or trivialization of rape or other forcible sex on radio or
television), the explanation likely lies in the proportion of the population accepting the
wrongfulness of the conduct at issue.

95. Strictly as a matter of doctrine, they are probably wrong, since Posadas de P.R.
Assocs. v. Tourism Co. of P.R., 478 U.S. 328, 346 (1986), makes clear (even with use of
cigarettes as an example) that states may regulate the advertising of harmful but
nevertheless lawful products. Whether the tobacco companies' use of First Amendment
rhetoric and their alliance with organizations like the American Civil Liberties Union has
helped their efforts to block legislation restricting tobacco advertising (e.g., H.R. 1493,
101st Cong., Ist Sess. (1989), H.R. 1544 101st Cong., 1st Sess. (1989), S. 776 101st
Cong., 1st Sess. (1989)), however, is a more difficult question.

96. Note in this regard the Tobacco Products Control Act of 1988, R.S.C., ch. 14
(1985 & Supp. IV 1989) (Can.), whose validity under the freedom of expression
provisions of the Canadian Charter of Rights and Freedoms is currently before the
Supreme Court of Canada after having been found ultra vires in RJR-Macdonald Inc. v.
Attorney Gen. of Can. (Que. Super. Ct. July 26, 1991).

97. Olivia N. v. National Broadcasting Co., 178 Cal. Rptr. 888 (Ct. App. 1981), cert.
denied sub nom. Niemi v. National Broadcasting Co., 458 U.S. 1108 (1982). SeeJ.M.
Balkin, The Rhetoric of Responsibility, 76 Va. L. Rev. 197, 240-43 (1990).
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cult, and in most instances impossible.98 Nevertheless, there are ways

98. It would be more possible when costs can plausibly be shifted to the ultimate
consumers. Consider the Indianapolis Anti-Pornography Ordinance at issue in
American Booksellers Ass'n v. Hudnut, 771 F.2d 323 (7th Cir. 1985), aff'd without
opinion, 475 U.S. 1001 (1986), a more speech-protective version of which is currently
before the Massachusetts legislature. Would thinking about the First Amendment
implications of that ordinance (especially the parts that allowed recovery on the basis of
a showing of causation paralleling that in Olivia N.) be different if we assumed that the
costs .of any damage awards could be passed along to consumers and thus not "chill"
potentially affected publishers (assuming arguendo that we would not want to chill them)?
The creators of the Indianapolis ordinance have argued repeatedly that by creating a
civil cause of action the ordinance does not constitute censorship. See Andrea Dworkin
& Catharine A. MacKinnon, Pornography and Civil Rights: A New Day for Women's
Equality 58-65 (1988); Catharine A. MacKinnon, Pornography as Defamation and
Discrimination, 71 B.U. L. Rev. 793, 801-03 (1991). At first blush this claim seems at
odds with the Court's conclusion in New York Times that there is no difference for First
Amendment purposes between a criminal penalty and a civil cause of action. See New
York Times Co. v. Sullivan, 376 U.S. 254, 277-78 (1964); see also Garrison v. Louisiana,
379 U.S. 64, 74 (1964) ("Truth may not be the subject of either civil or criminal
sanctions where discussion of public affairs is concerned."). But the New York Times
conclusion is premised on the assumption that a publisher facing monetary liability will
refrain from publishing just as will a publisher facing imprisonment. Although there
seems much truth in the parallel, it is less true, as I argued above, insofar as the costs of
monetary liability can be passed on in a way that ajail sentence cannot. To some extent
defendants in obscenity cases have been doing this for some time now, treating legal
fees and occasional fines as a cost of doing business and passing those costs on to the
consumer insofar as price inelasticity permits. But even if prices are elastic for the
products of a given purveyor of materials, this only means that there is cross-price-
elasticity among purveyors (and substitutability for consumers), and not necessarily
price elasticity of total demand. If we assume that for the users of graphically sexually
explicit materials there is little total price elasticity although great cross-elasticity within
the category, then an increase in expected costs for all publishers would likely have a
smaller effect on the general availability of the materials than is commonly supposed,
although it might have the effect of producing a substantial wealth transfer from the
users of such materials to those who are their victims. And even if all of the foregoing is
unsound, there still might be grounds for establishing victim compensation funds
specially designated for the victims of sexual violence, on the theory that those people
are paying a disproportionate share of the costs of (most things as well as) the First
Amendment.

The foregoing may also be relevant to the question whether there is justification for
the distinction between prior restraint and subsequent punishment. Such a distinction is
well-entrenched in the doctrine, see, e.g., New York Times Co. v. United States, 403
U.S. 713, 730-40 (White, J., concurring) (1971) (per curiam); Near v. Minnesota, 283
U.S. 697, 713-21 (1931), but has been questioned by many commentators, largely
because it appears that the chilling effect of a subsequent punishment may have the
same preventive effect that is the basis of the special aversion to prior restraints. See,
e.g., Owen M. Fiss, The Civil Rights Injunction 69-74 (1978) (questioning rigorous
standard for prior restraint when liability rules and criminal prohibitions also have
"chilling effects"); Frederick Schauer, Free Speech: A Phil6sophical Enquiry 148-52
(1982) (comparing likely outcomes of prior restraint and subsequent punishment
regimes); John C. Jeffries, Jr., Rethinking Prior Restraint, 92 Yale LJ. 409, 426-34
(1983) (discussing whether injunctions should be constitutionally disfavored even when
directed against speech not otherwise protected under First Amendment); William T.
Mayton, Toward a Theory of First Amendment Process: Injunctions of Speech,
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of compensating that are not strictly monetary. As we think about so-
cial responses to racism or sexual violence on campus, or anywhere
else, or as we think about social responses to many other phenomena
that are likely increased as a result of existing understandings of the
First Amendment, can we consider more seriously whether compensa-
tory responses are merely a way of recognizing that some may bear the
costs of our constitutional rights more than others?

Indeed, the issue of distribution arises not only in the context of
constitutionally protected communications causally related to the inci-
dence of a social harm. It arises as well in the context of the second
part of the definition of "hate speech" that I offered above, communi-
cations that are themselves harmful99 to some involuntary perceivers,
as in the case of racial epithets, the proposed Nazi march in Skokie, 00

sexually violent or degrading images that women cannot avoid,' 10 flag
desecration,' 0 2 targeted picketing,'0 3 or the word "fuck" on Paul
Cohen's jacket. 104 Especially where there is intent to injure, as when
the Nazis selected Skokie rather than some other community precisely
because the likelihood of injury would be greater there than in other
locations, many of these cases are ones in which the intentional inflic-
tion of emotional distress would otherwise be compensable as a matter

Subsequent Punishment, and the Costs of the Prior Restraint Doctrine, 67 Cornell L.
Rev. 245, 274-77 (1982) (considering relative effectiveness and social costs of
injunctions and subsequent punishment); Martin H. Redish, The Proper Role of the
Prior Restraint Doctrine in First Amendment Theory, 70 Va. L. Rev. 53, 59-75 (1984)
(rejecting traditional justifications for prior restraint doctrine); Schauer, supra note 23,
at 725-30 (arguing that timing of governmental regulation of speech has little to do with
dangers of oversuppression). See generally Stephen R. Barnett, The Puzzle of Prior
Restraint, 29 Stan. L. Rev. 539 (1977). Still, as long as it remains impossible to pass
along a jail term for contempt, and insofar as it is possible to pass along the costs of a
fine, then there may be a relevant difference between an injunction (enforceable by
imprisonment for contempt) and a monetary fine, with the latter, as the classical prior
restraint doctrine would maintain, potentially less restrictive than the former.

99. I use the word "harmful" rather than the word "offensive" because I believe
that much of popular libertarian discourse about free speech uses the word "offense" to
trivialize what someone else claims to be a harm. Thus, even if there is a sound
distinction between harm and offense, see 2 Joel Feinberg, Offense to Others, The
Moral Limits of the Criminal Law 1-5 (1985); Judith Jarvis Thomson, The Realm of
Rights 354 (1990), the common use of the word "offense" is often question-begging,
with "offense" being the label many people commonly apply to utterances the applier
has determined, on unarticulated grounds, to be harmless.

100. See Collin v. Smith, 447 F. Supp. 676, 686-87, 700 (N.D. Ill.), aff'd, 578 F.2d
1197 (7th Cir.), stay denied, 436 U.S. 953, cert. denied, 439 U.S. 916 (1978).

101. See Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1535-36
(M.D. Fla. 1991); see also Catharine A. MacKinnon, Pornography, Civil Rights, and
Speech, 20 Harv. C.R.-C.L. L. Rev. 1, 39 (1985) (discussing interplay between
pornography, civil rights, and First Amendment).

102. See United States v. Eichman, 496 U.S. 310, 318-19 (1990); Texas v.Johnson,
491 U.S. 397, 414 (1989).

103. See Frisby v. Schultz, 487 U.S. 474, 484-88 (1988).
104. See Cohen v. California, 403 U.S. 15, 21-22 (1971).
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of tort law, but in which the First Amendment prevents recovery.1 0 5

In some of these instances, the likely targets of the speech may
disproportionately be those who can least afford to bear the cost, or
have to bear it more often than others.1 0 6 When the incidence of the
costs of the First Amendment are not, even over time, evenly distrib-
uted, the arguments for taking those costs seriously become even
stronger. If we understand that some people are more likely to be the
targets of racial epithets than others, if we understand that the display
of images of sexual violence hurts women more often, more severely,
and more immediately than it hurts men, then thinking about reactions
to hate speech could quite possibly be different. First of all, we might
think differently about whether to protect the speech when the costs of
that protection are borne not by all citizens or randomly selected citi-
zens (as might be the case with the public disruption occasioned by
parades and demonstrations in the public forum), but rather exclusively
or disproportionately by a particular group, and perhaps even more so
when it is a group that is itself the subject of special constitutional
attention.

But even if the speech must remain protected, keeping in mind the
identities of those who pay the costs of that protection is important. All
too often, those who defend the existing approach by saying "this is the
price we pay for a free society" are not the ones that pay very much of
the price. 10 7 Not many people would think it inappropriate to design
various programs based on the realization that African-Americans are
disproportionately afflicted with hypertension, thatJews disproportion-
ately contract Tay-Sachs disease, that alcoholism has a greater statisti-
cal incidence among Native Americans and the Inuit, and that men do
not contract ovarian cancer. If so, then creativity in thinking about the
First Amendment, or creativity in thinking about appropriate responses
(for example, official condemnation, or mobilization of social condem-
nation) in light of First Amendment protection, might lead to parallel
reactions when we realize that not a disease but the cost of a social
benefit is borne much more by some than by others. 10 8

105. In particular, see Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 53 (1988).
106. See Mark Tushnet, Political Correctness, the Law, and the Legal Academy, 4

Yale J.L. & Human. 127, 149 (1992).
107. See Mary Ellen Gale, Reimagining the First Amendment: Racist Speech and

Equal Liberty, 65 St. John's L. Rev. 119 (1991).
108. Mark Tushnet has pointed out to me that when we provide increased police

protection for a speaker in order to prevent that speaker from being injured by a hostile
audience, see Gregory v. City of Chicago, 394 U.S. 111, 115-16 (1969) (Black, J.,
concurring), the public has agreed to subsidize some of the costs of the First
Amendment. There are differences here since presumably the alternative is having the
costs borne by an injured speaker, but it is a good example of the fact that public
assumption of the costs of constitutional rights is far from unprecedented.
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VI.

A century ago Holmes declared that a central principle of the com-
mon law was the preference for letting injuries lie where they fell. But
even if Holmes was right then, that generalization hardly describes con-
temporary American law, where compensation for injuries, usually by
the agent wrongfully causing them, is far more the rule than the excep-
tion. Were we operating under the Holmesian assumption, the general
unwillingness to compensate those injured by communicative acts
would be but an example of a more pervasive jurisprudential approach.
My goal is thus not to urge a move from a less compensatory to a more
compensatory legal environment. And those who believe that we have
already moved too far in that direction may find any argument for com-
pensation a further reinforcement of what to them is already a bad idea.
But that debate I leave for others or for other times. To the extent that
compensation for injuries caused by others remains our baseline, and
especially when a wide variety of nonphysical harms are compensated
pursuant to that baseline, the exclusion of a host of harms in the name
of the First Amendment represents an anomaly. 10 9 This is most appar-
ent with respect to defamation, Herceg-variety cases of speech-induced
physical harm, and the intentional infliction of emotional distress, for
here we are dealing not with creating new grounds for liability, but with
claimants who would have valid tort actions were it not for the opera-
tion of existing First Amendment doctrine.

In those areas in which the First Amendment currently precludes
compensation, it may be that the disproportionate cost of an undiffer-
entiated social benefit 10 is just a fact of life, to be put into the "life is
unfair" category along with the way in which a small group of Olympic
athletes in 1980 paid a disproportionate price for an undifferentiated
foreign policy initiative and in which farmers and longshoremen dis-
proportionately shouldered the burdens of the roughly contemporane-
ous wheat embargo. Or we may think (although I do not) that free
speech itself benefits all of us roughly equally over the long run, even
though it may benefit some people or some groups more, and burden
some people and some groups more, in particular cases. Or it may be
(although again I doubt it) that we believe that over time the dispropor-
tionalities of all of our rights and all of our obligations even out, such

109. It is possible that underneath the application of the First Amendment is the
sense that harms to reputation, emotional distress, and the like are not "real" harms,
with the First Amendment serving to clear out of tort law and criminal law injuries that
probably should not have been there in the first place. In this Article I take First-
Amendment-free tort law as my general baseline, but I discuss (and reject) what I call
the "lesser harm hypothesis" about speech-induced injuries in Frederick Schauer, The
Phenomenology of Speech and Harm, 103 Ethics (forthcoming 1993).

110. This is itself a debatable proposition. Is the First Amendment
disproportionately beneficial to people with a certain class of interests? See MacKinnon,
supra note 93, at 206-13; R.H. Coase, The Market for Goods and the Market for Ideas,
64 Am. Econ. Rev. 384, 386-88 (1974).
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that some pay more for some social goods, but benefit more from
others. But even if all of these beliefs are sound, the immediate fact
that the cost of a constitutional right is being borne disproportionately
by victims of its exercise ought at least to occasion more thought, espe-
cially in the First Amendment area, than it has to date. The conse-
quence of such thinking may not be to change in any respect how we
now treat the costs of the First Amendment. Personally, I doubt that
such an unchanged First Amendment would emerge from thinking
more seriously about the incidence of its costs and the full breadth of
possibilities for paying them. But even if First Amendment doctrine
emerged unchanged from such rethinking, and even if the costs of the
First Amendment must thus remain borne overwhelmingly by its vic-
tims, then at least we could say that there was no alternative, rather
than that it was the first approach that came to mind.
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