
Citation:  94 Va. L. Rev. 1931 2008 

Content downloaded/printed from 
HeinOnline (http://heinonline.org)
Mon Nov 15 15:16:50 2010

-- Your use of this HeinOnline PDF indicates your acceptance
   of HeinOnline's Terms and Conditions of the license
   agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from 
   uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
   of your HeinOnline license, please use:

   https://www.copyright.com/ccc/basicSearch.do?  
   &operation=go&searchType=0   
   &lastSearch=simple&all=on&titleOrStdNo=0042-6601



ESSAYS

AUTHORITY AND AUTHORITIES
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A curious feature of the current controversy over the citation of
foreign law' is that it appears to be a debate about citation.
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Discussion Group, the University College London Faculty of Laws Faculty Seminar,
and the Cambridge Forum for Legal and Political Philosophy; and for research sup-
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'See, e.g., Roper v. Simmons, 543 U.S. 551, 575-78 (2005) (Kennedy, J.); id. at 604-
05 (O'Connor, J., dissenting); id. at 622-28 (Scalia, J., dissenting); Lawrence v. Texas,
539 U.S. 558, 572-73 (2003) (Kennedy, J.); id. at 598 (Scalia, J., dissenting); Atkins v.
Virginia, 536 U.S. 304, 316 n.21 (2002) (Stevens, J.); id. at 324-25 (Rehnquist, C.J.,
dissenting); id. at 347-48 (Scalia, J., dissenting); Printz v. United States, 521 U.S. 898,
921 n.l (1997) (Scalia, J.); id. at 976-77 (Breyer, J., dissenting); Thompson v. Okla-
homa, 487 U.S. 815, 830-31 (1988) (Stevens, J.); id. at 868 n.4 (Scalia, J., dissenting);
Roger P. Alford, In Search of a Theory for Constitutional Comparativism, 52 UCLA
L. Rev. 639, 640-44 (2005); Steven G. Calabresi & Stephanie Dotson Zimdahl, The
Supreme Court and Foreign Sources of Law: Two Hundred Years of Practice and the
Juvenile Death Penalty Decision, 47 Wm. & Mary L. Rev. 743 (2005); Vicki C. Jack-
son, Constitutional Comparisons: Convergence, Resistance, Engagement, 119 Harv.
L. Rev. 109 (2005); David S. Law, Generic Constitutional Law, 89 Minn. L. Rev. 652,
653-59 (2005); Sanford Levinson, Looking Abroad When Interpreting the U.S. Con-
stitution: Some Reflections, 39 Tex. Int'l L.J. 353 (2004); Nelson Lund & John 0.
McGinnis, Lawrence v. Texas and Judicial Hubris, 102 Mich. L. Rev. 1555, 1580-81
(2004); Noga Morag-Levine, Judges, Legislators, and Europe's Law: Common-Law
Constitutionalism and Foreign Precedents, 65 Md. L. Rev. 32 (2006); Gerald L. Neu-
man, The Uses of International Law in Constitutional Interpretation, 98 Am. J. Int'l
L. 82 (2004); Michael D. Ramsey, International Materials and Domestic Rights: Re-
flections on Atkins and Lawrence, 98 Am. J. Int'l L. 69 (2004); Cheryl Saunders,
Comparative Constitutional Law in the Courts: Is There a Problem?, 59 Current Le-
gal Probs. 91 (2007); Mark Tushnet, Transnational/Domestic Constitutional Law, 37
Loy. L.A. L. Rev. 239, 241-46 (2003); Jeremy Waldron, Foreign Law and the Modern
Ius Gentium, 119 Harv. L. Rev. 129 (2005); Ernest A. Young, Foreign Law and the
Denominator Problem, 119 Harv. L. Rev. 148 (2005).
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And what makes that so curious is that engaging in a debate about
citation, or even seeming to care about citation, stands in such
marked contrast to the current legal zeitgeist. Legal sophisticates
these days worry little about the ins and outs of citation, tending
instead to cast their lot with the legal realists in believing that the
citation of legal authorities in briefs, arguments, and opinions is
scarcely more than a decoration Citation may be professionally
obligatory, the sophisticates grudgingly acknowledge, but it persists
largely as an ornament fastened to reasons whose acceptance
rarely depends on the assistance or weight of the cited authorities.
So although learning the rules and practices of legal citation is nec-
essary for speaking and writing the language of the law, it is a mis-
take to think that the cited authorities have very much to do with
the substance of legal argument or the determination of legal out-
comes.

With this dismissive attitude towards legal citation so prevalent,
the focus of the debate on the citation to foreign (or, sometimes,
international) law seems almost quaint. Interestingly, however, the
debate over the propriety of citing to non-American legal authority
arises at the same time as the permissibility of other forms of cita-
tion has been at the vortex of a number of equally heated contro-
versies. One such controversy erupted a few years ago with the
Eighth Circuit's panel decision in Anastasoff v. United States,4 a
case in which the court initially held unconstitutional a prohibition
on the citation to (and precedential effect of) unpublished opinions
on the grounds that the prohibition went beyond the court's judi-
cial powers under Article III. Something of a firestorm ensued,5

2 See, e.g., Gregory Scott Crespi, The Influence of Two Decades of Contract Law

Scholarship on Judicial Rulings: An Empirical Analysis, 57 SMU L. Rev. 105,106 n.10
(2004); Mark Tushnet, Themes in Warren Court Biographies, 70 N.Y.U. L. Rev. 748,
756 (1995).

'See Harold Hongju Koh, International Law as Part of Our Law, 98 Am. J. Int'l L.
43, 52-56 (2004); Joan L. Larsen, Importing Constitutional Norms from a "Wider
Civilization": Lawrence and the Rehnquist Court's Use of Foreign and International
Law in Domestic Constitutional Interpretation, 65 Ohio St. L.J. 1283, 1298-99 (2004);
John 0. McGinnis & Ilya Somin, Should International Law Be Part of Our Law?, 59
Stan. L. Rev. 1175 (2007); Neuman, supra note 1, at 84-89.

'223 F.3d 898 (8th Cir. 2000), vacated as moot, 235 F.3d 1054 (2000) (en banc).
5 See Hart v. Massanari, 266 F.3d 1155 (9th Cir. 2001) (Kozinski, J.); Bob Berring,

Unprecedented Precedent: Ruminations on the Meaning of It All, 5 Green Bag 2d
245, 246 (2002); Danny J. Boggs & Brian P. Brooks, Unpublished Opinions & the Na-

1932 [Vol. 94:1931
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one focused significantly on whether it was desirable or permissible
to prohibit advocates in their briefs from citing to a particular kind
of authority. What eventually followed was the new Federal Rule
of Appellate Procedure 32.1, prohibiting the circuits from adopting
no-citation rules while allowing them to continue to adopt, if they
wished, their own no-precedential-effect rules and practices.6 The
new rule not only marked the denouement of the Anastasoff con-
troversy in the Eighth Circuit, but also reflects a larger array of
concerns that have arisen in all the federal circuits, and indeed in
the state appellate courts as well. In the wake of growing concerns
about how to manage a burgeoning caseload with little increase in
the number of judges, these courts have wrestled with the desirabil-
ity or permissibility, even if not the constitutionality, of various "no
citation" rules,7 presumably to the sneers or yawns of the cognis-
centi, especially those with realist sympathies. And when the De-
partment of History at Middlebury College prohibited students
from citing to Wikipedia in their term papers,' legal observers de-

ture of Precedent, 4 Green Bag 2d 17, 18 (2000); Richard B. Cappalli, The Common
Law's Case Against Non-Precedential Opinions, 76 S. Cal. L. Rev. 755, 759 (2003);
Jeffrey 0. Cooper, Citability and the Nature of Precedent in the Courts of Appeals: A
Response to Dean Robel, 35 Ind. L. Rev. 423, 425-29 (2002); Frank I. Michelman,
Anastasoff and Remembrance, 58 Ark. L. Rev. 555, 564-69 (2005); Lauren Robel,
The Practice of Precedent: Anastasoff, Noncitation Rules, and the Meaning of Prece-
dent in an Interpretive Community, 35 Ind. L. Rev. 399, 409-14 (2002); Bradley Scott
Shannon, May Stare Decisis Be Abrogated by Rule?, 67 Ohio St. L.J. 645, 648-51
(2006); J. Thomas Sullivan, Unpublished Opinions and No Citation Rules in the Trial
Courts, 47 Ariz. L. Rev. 419, 419-21 (2005); Symposium, Anastasoff, Unpublished
Opinions, and "No Citation" Rules, 3 J. App. Prac. & Process 169 (2001); Donn G.
Kessler & Thomas L. Hudson, Losing Cite: A Rule's Evolution, Ariz. Att'y, June
2006, at 10, 10-11.

6 Fed. R. App. P. 32.1; see Scott E. Gant, Missing the Forest for a Tree: Unpub-
lished Opinions and New Federal Rule of Appellate Procedure 32.1, 47 B.C. L. Rev.
705 (2006). It is worth noting that so-called unpublished opinions are now routinely
published in West's Federal Appendix.

7 For useful overviews of the issues, see Jessie Allen, Just Words? The Effects of
No-Citation Rules in Federal Courts of Appeals, 29 Vt. L. Rev. 555, 556-61 (2005);
Stephen R. Barnett, No-Citation Rules Under Siege: A Battlefield Report and Analy-
sis, 5 J. App. Prac. & Process 473, 487-97 (2003); Sullivan, supra note 5, at 430-451;
Kenneth Anthony Laretto, Note, Precedent, Judicial Power, and the Constitutionality
of "No-Citation" Rules in the Federal Courts of Appeals, 54 Stan. L. Rev. 1037, 1039-
43 (2002).

'Noam Cohen, A History Department Bans Citing Wikipedia as a Research
Source, N.Y. Times, Feb. 21, 2007, at B8; Scott Jaschik, A Stand Against Wikipedia,
Inside Higher Ed, Jan. 26, 2007, http://insidehighered.com/news/2007/01/26/wiki.
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bated the relevance of Middlebury's decision to the question of
permissible and impermissible citations to Wikipedia and other al-
legedly unreliable sources in academic legal work.9

Although the renewed attention to the citation of authorities ini-
tially seems anachronistic or otherwise odd, on further reflection it
may not be so surprising after all. The issue in these controversies,
after all, is not one of citation. It is one of authority, and law is, at
bottom, an authoritative practice,"0 a practice in which there is far
more reliance than in, say, mathematics or the natural sciences on
the source rather than the content (or even the correctness) of
ideas, arguments, and conclusions." And as long as this is so, then
something as seemingly trivial as citation practice turns out to be
the surface manifestation of a deeply important facet of the nature
of law itself. It is not without interest and importance that lawyers
and judges refer to the things they cite as authorities and that a
brief is sometimes called a "memorandum of points and authori-
ties."'2 These usages and many like them reinforce the point that
citation practice is intimately connected with the authoritative core

'See, e.g., Posting of Mary L. Dudziak to Legal History Blog,
http://egalhistoryblog.blogspot.com/2007/02/study-on-wikipedia-accuracy-in-history.html
(Feb. 6, 2007, 00:07 EST); Posting of Daniel J. Solove to Concurring Opinions,
http://www.concurringopinions.com/archives/2007/02/when is it-appr.html (Feb. 5,
2007, 13:54 EST); see also Suzanna Sherry, Democracy and the Death of Knowledge,
75 U. Cin. L. Rev. 1053, 1054-55 (2007) (connecting phenomenon of Wikipedia with
larger and troubling trends towards consensus epistemology).

" See Joseph Raz, The Authority of Law: Essays on Law and Morality (1979); Larry
Alexander & Frederick Schauer, Law's Limited Domain Confronts Morality's Uni-
versal Empire, 48 Wm. & Mary L. Rev. 1579, 1586-87 (2007).
" "[A]uthority and hierarchy play a role in law that would be inimical to scientific

inquiry." Richard A. Posner, The Problems of Jurisprudence 62 (1990). Judge Posner
exaggerates, given that genuine authority does exist even in science and mathematics.
See C.A.J. Coady, Testimony: A Philosophical Study 249-61 (1992); Robert Audi,
The Place of Testimony in the Fabric of Knowledge and Justification, 34 Am. Phil. Q.
405 (1997); C.A.J. Coady, Mathematical Knowledge and Reliable Authority, 90 Mind
542, 548-49 (1981); John Hardwig, The Role of Trust in Knowledge, 88 J. Phil. 693,
694 (1991). Advances in science and mathematics are themselves collaborative enter-
prises, with mathematicians and scientists often relying on the conclusions of trusted
others. And although trust and authority are not identical, they share the characteris-
tic of involving reliance on the conclusions of others under circumstances in which the
relier has no first-hand reason to accept the conclusions. Yet although it is useful to
recognize the role of authority and trust in science, Posner's basic point that authority
looms far larger in law than in science seems nevertheless sound.

2 See, e.g., Cal. Ct. R. 5.118(a), 5.315; In re Schmidt, 114 P.3d 816, 825 (Alaska
2005); Gourdine v. Crews, 935 A.2d 1146, 1149 (Md. Ct. Spec. App. 2007).
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of the idea of law. Rather than being little more than the character-
istic form of legal jargon, the law's practice of using and announc-
ing its authorities-its citation practice-is part and parcel of law's
character. The various contemporary controversies about citation
practice turn out, therefore, to be controversies about authority,
and as a result they are controversies about the nature of law itself.

I. AUTHORITY 101

It may be useful to begin by reprising the conventional wisdom
about the very idea of authority. According to this conventional
wisdom, the characteristic feature of authority is its content-
independence.3 The force of an authoritative directive comes not
from its content, but from its source. And this is in contrast to our
normal decisionmaking and reasoning processes. Typically, the
reason for an action, a decision, or a belief is one that is grounded
in the content of the reason. I eat spinach because it is good for me,
and it actually being good for me is a necessary condition for it be-
ing a good reason. Similarly, when Judge Cardozo in MacPherson
v. Buick Motor Co. held that privity was not a requirement for
manufacturer liability to consumers," that conclusion was a prod-
uct of his belief that it was the most fair, efficient, or otherwise de-
sirable approach. Had he not believed that to be true, he would not
have reached the conclusion he did, just as I would not eat spinach
if I did not believe it was good for me. So let us call this kind of
reason a substantive reason. Someone considering what to do, what
to decide, or what to believe will take a reason as a good substan-
tive reason only if she believes in what the reason actually says and
believes that what the reason says is true.

Content-independent reasons, however, are different. They are
reasons to act, decide, or believe that are based not on the substan-

13The locus classicus is H.L.A. Hart, Commands and Authoritative Legal Reasons,

in Essays on Bentham: Studies in Jurisprudence and Political Theory 243, 261-66
(1982). See also Richard T. De George, The Nature and Limits of Authority 34-42
(1985); Roger A. Shiner, Norm and Nature: The Movements of Legal Thought 52-53
(1992); R.A. Duff, Inclusion and Exclusion: Citizens, Subjects and Outlaws, 51 Cur-
rent Legal Probs. 241, 247 (1998); Kenneth Einar Himma, H.L.A. Hart and the Prac-
tical Difference Thesis, 6 Legal Theory 1, 26-27 (2000); Frederick Schauer, The Ques-
tions of Authority, 81 Geo. L.J. 95, 95-96 (1992). For a challenge to the standard
account, see P. Markwick, Independent of Content, 9 Legal Theory 43, 43-44 (2003).

,4 111 N.E. 1050, 1053 (N.Y. 1916) (Cardozo, J.).
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tive content of a reason, but instead on its source. What matters is
not what the reason says but where it comes from. So when an ex-
asperated parent yells, "Because I said so!" to a child, the parent
typically has tried to explain to the child why she should do her
homework or why he should clean up his room. When these con-
tent-based or substantive reasons have been unavailing, however,
the exasperated parent resorts to the because-I-said-so argument
precisely to make clear that the child should do as told regardless
of whether the child agrees with those substantive reasons. And in
much the same fashion, a judge in a New York lower court subse-
quent to MacPherson then has an obligation to reach the same
conclusion as Judge Cardozo even if she does not believe that do-
ing away with the privity requirement in such cases is a good idea.
Her obligation arises simply from the fact that Judge Cardozo in
MacPherson said so.

Like parents and judges of higher courts, those who are in au-
thority typically rely, or at least can rely, on their role or position to
provide reasons for their subjects to follow their rules, commands,
orders, or instructions.15 Sergeants and teachers, among others, will
often try to induce their subordinates or students to understand
and agree with the substantive reasons for doing this or that, but
the essence of authority exists not because of substantive agree-
ment on the part of the subject, but apart from it. Maybe the ser-
geant would like me to understand why I should have a sharp
crease in my uniform pants,6 and surely the teacher would like me
to understand why I must memorize and recite a Shakespeare son-
net. But in both cases, and countless others, the authorities want it
understood that I am expected to do what I am told just because of
who told me to do it, even if I do not accept the underlying sub-
stantive reasons for so doing. Following H.L.A. Hart, we think of

" That role or position may include the ability to impose the authority's will by

force. It is not my topic here, but it is worth mentioning that the ability to be treated
as an authority will often be backed up by force. It is important, however, not to con-
fuse the idea of authority with the idea of legitimate authority nor to confuse the fact
that a subject may treat a source as authoritative with the reasons why the subject
may have chosen to do so.

6 On further reflection, probably not. In my experience, which in fact does include
experience as a private in the United States Army, sergeants are vastly more inter-
ested in having their orders obeyed than in having the subjects accept or agree with
the substantive reasons lying behind them.
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authority as content-independent precisely because it is the source
and not the content of the directive that produces the reasons for
following it. And so, when a rule is authoritative, its subjects are
expected to obey regardless of their own evaluation of the rule or
the outcome it has indicated on a particular occasion.

It is highly controversial whether authority in this precise sense
is a good idea and, if so, in what contexts. A longstanding body of
thinking argues that it is irrational for an autonomous agent to do
something she would not otherwise have done on the balance of
substantive reasons just because a so-called authority says so." If
Barbara has decided after careful thought to spend her life as a
lawyer rather than as a physician, why should she follow a different
course just because her father has said so? When Sam has con-
cluded that he would like to smoke marijuana because he believes
it makes him feel good and has few side effects, is it rational for
him to put aside his own best judgment in favor of that of police of-
ficers and politicians? When the sign says "Don't Walk" but there
is no car in sight, does it make sense for me to stand obediently at
the curb?18 And when a judge has determined what she believes
would be the best outcome in the case before her, can it be rational
for her to make a contrary ruling solely because a bare majority of
judges of a higher court has come to a different conclusion in a
similar case? Authority may be ubiquitous in our lives, but for gen-
erations its basic soundness has been an object of persistent chal-
lenge.'9 Yet although authority has long been criticized, it has for

17 See, e.g., Heidi M. Hurd, Moral Combat (1999); A. John Simmons, Moral Princi-

ples and Political Obligations (1979); Robert Paul Wolff, In Defense of Anarchism
(1970); Heidi M. Hurd, Challenging Authority, 100 Yale L.J. 1611, 1612-13 (1991);
Heidi M. Hurd, Why You Should Be a Law-Abiding Anarchist (Except When You
Shouldn't), 42 San Diego L. Rev. 75, 75-76 (2005). See generally Scott J. Shapiro, Au-
thority, in The Oxford Handbook of Jurisprudence and Philosophy of Law 382, 391-
93 (Jules Coleman & Scott Shapiro eds., 2002) (discussing the relationship between
authority and rationality).

18 See Donald H. Regan, Law's Halo, in Philosophy and Law 15, 18-19 (Jules Cole-
man & Ellen Frankel Paul eds., 1987).

"9 Also relevant here is the literature criticizing judicial involvement in enforcing the
Fugitive Slave Laws, Robert M. Cover, Justice Accused: Antislavery and the Judicial
Process (1975), the laws of Nazi Germany, Lon L. Fuller, Positivism and Fidelity to
Law: A Reply to Professor Hart, 71 Harv. L. Rev. 630 (1958); but see Stanley L. Paul-
son, Lon L. Fuller, Gustav Radbruch, and the "Positivist" Theses, 13 L. & Phil. 313
(1994), and the racial laws of apartheid South Africa, David Dyzenhaus, Hard Cases
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just as long been defended. Socrates refused to escape from Athens
on the eve of being put to death precisely because he accepted the
authority of the state that had unjustly, even in his own mind, con-
demned him.' President Dwight Eisenhower sent federal troops to
Little Rock, Arkansas in 195721 to enforce a Supreme Court deci-
sion-Brown v. Board of Education22-with whose outcome he dis-
agreed,23 and he did so because he accepted the authority of the
Supreme Court,24 just as he expected the state of Arkansas to ac-
cept the authority of the federal government. Questioning the idea
of authority may have a long history, but there is an equally long
history of people accepting and endorsing it and consequently
seeking to explain why it is often appropriate for even a rational
agent to defer to the views of others, even when she disagrees with
the judgments to which she is deferring.5

in Wicked Legal Systems: South African Law in the Perspective of Legal Philosophy
(1991).2 Plato, The Apology of Socrates, in Dialogues of Plato 11, 32.(Benjamin Jowett
trans., rev. ed. 1900); Plato, Crito, in Dialogues of Plato, supra, at 41, 50-51.

2 See Cooper v. Aaron, 358 U.S. 1, 12 (1958).
22347 U.S. 483 (1954).
23 Kenneth O'Reilly, Nixon's Piano: Presidents and Racial Politics from Washington

to Clinton 170-71 (1995); see also Richard Kluger, Simple Justice 753-54 (1976).
' This is a controversial position these days. Compare Larry D. Kramer, The People

Themselves: Popular Constitutionalism and Judicial Review 246-48 (2004) (rejecting
the idea that the Supreme Court has interpretive authority over the other branches of
government or over the people), and Michael Stokes Paulsen, The Most Dangerous
Branch: Executive Power to Say What the Law Is, 83 Geo. L.J. 217, 343 (1994) (same,
but focusing on executive branch and not the population at large), and Robert C.
Post, The Supreme Court, 2002 Term-Foreword: Fashioning the Legal Constitution:
Culture, Courts, and Law, 117 Harv. L. Rev. 4, 6-11 (2003) (same, with qualifica-
tions), with Larry Alexander & Frederick Schauer, On Extrajudicial Constitutional
Interpretation, 110 Harv. L. Rev. 1359, 1361-62 (1997) (defending Supreme Court in-
terpretive supremacy), and Larry Alexander & Lawrence B. Solum, Popular? Consti-
tutionalism?, 118 Harv. L. Rev. 1594,1628-35 (2005) (book review) (same).

25 See, e.g., Raz, supra note 10, at 233-49; Joseph Raz, The Morality of Freedom 38-
42, 97-105 (1986); Robert P. George, Natural Law and Positive Law, in The Auton-
omy of Law: Essays on Legal Positivism 321, 327-28 (Robert P. George ed., 1996);
Scott J. Shapiro, The Difference That Rules Make, in Analyzing Law: New Essays in
Legal Theory 33, 59-61 (Brian Bix ed., 1998); see also Donald H. Regan, Reasons,
Authority, and the Meaning of "Obey": Further Thoughts on Raz and Obedience to
Law, 3 Can. J.L. & Jurisprudence 3, 14-19 (1990) (offering complex and qualified de-
fense of legal obligation).
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For my purposes here, the ultimate rationality (or not) of au-
thority from the perspective of the subject is not the issue," be-
cause there can be little doubt that authority exists, apart from the
question of its desirability. We understand what authority is, and
we can identify instances of its effect, even as we disagree about its
normative desirability and the extent of its empirical prevalence in
real-world decisionmaking. And thus we understand that authority
provides reasons for action by virtue of its status and not by virtue
of the intrinsic or content-based soundness of the actions that the
authority is urging.

It is logically possible for those in authority-authorities-to
prescribe only those actions that their subjects would have selected
on the balance of substantive reasons even without the authorita-
tive directive, but such a possibility is too fantastic to be taken seri-
ously. As a practical matter, the universe of actual authoritative di-
rectives will encompass at least some decisionmaking occasions in
which a subject who accepts an authority will have an authority-
based and content-independent reason for doing something other
than what that subject would otherwise have thought it correct to
do. And also as a practical matter, these authoritative directives
will sometimes be dispositive, thus requiring a subject actually to
do or decide something other than what she would have done or
decided in the absence of the authoritative directive. So although a
source can be the repository of wisdom, experience, or informa-
tion, when a source is authoritative it provides a potentially deter-
minative reason for a decision other than the decision that the sub-
ject might have made after taking into account all of the
knowledge, wisdom, and information she can obtain from herself
or others. There is a key difference between learning how to do
something from a book and taking something in that same book as
correct just because it is in the book,27 and it is precisely this distinc-

26 Even if deference to authority is irrational from the perspective of the subject,

imposition of authority may still be rational from the perspective of the authority. See
Larry Alexander & Emily Sherwin, The Deceptive Nature of Rules, 142 U. Pa. L.
Rev. 1191, 1194-99 (1994); Larry Alexander, The Gap, 14 Harv. J.L. & Pub. Pol'y 695
(1991); Frederick Schauer, Imposing Rules, 42 San Diego L. Rev. 85, 88-89 (2005).
But see Philip Soper, The Ethics of Deference: Learning from Law's Morals (2002).

271 (mostly) learned how to play bridge from a book, and I initially learned from a
book why it is generally not a good idea to lead away from a king. But if I am now
asked why it is a bad idea to lead away from a king, I can give a substantive reason

2008] 1939
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tion that is captured by the concept of authority and by the differ-
entiation between substantive and content-independent reasons.

II. Is "PERSUASIVE AUTHORITY" AN OXYMORON?

With the basic concept of authority as necessary background, we
can turn to the legal authorities that pervade and shape the formal
discourse of the law. These authorities are not all of one type,
however, and mandatory (or binding) authorities are commonly
distinguished from persuasive authorities.28 Mandatory authorities,
according to the standard account drummed into the minds of law-
yers from their first year of law school on, are ones that bind a
court to follow them, as in the case of the obligation of a lower
court in New York to follow Judge Cardozo's decision in MacPher-
son solely because lower courts are bound to obey the decisions of
higher courts in the same jurisdiction.29 And this binding obligation
to follow the decision of a higher court (or an earlier decision of
the same court, when a strong norm of stare decisis exists) is in
contrast, so it is said, with a court's discretion to choose whether to
follow a persuasive authority, such as a decision of a court in an-
other jurisdiction or a so-called secondary authority like a treatise
or law review article. A court may choose to follow such a decision
or to rely on the conclusions in a secondary authority, but, unlike a
court that is under an obligation to follow the decision of a higher
court in the same jurisdiction, here a court is conventionally under-
stood to be following only those decisions or conclusions whose
reasoning the court finds persuasive. And thus proponents of the
use of foreign law, for example, often argue that those who oppose
its use seem to be making much ado about very little, because there

and need not and would not say, "Because Eddie Kantar in his book on bridge de-
fense says so." But if I am asked why it is a good idea to hold a golf club so that the
angle between my right thumb and forefinger is aimed at my right shoulder, I can do
no better than to say that this rule is in all of the golf instruction books I have ever
read.

28 See, e.g., Morris L. Cohen, Robert C. Berring & Kent C. Olson, How to Find the
Law 3 (9th ed. 1989); Robin Wellford Slocum, Legal Reasoning, Writing, and Persua-
sive Argument 13-14 (2d ed. 2006).

29 "For the second time in my judicial career, I am forced to follow a Supreme Court
opinion I believe to be inimical to the Constitution." Causeway Med. Suite v. Ieyoub,
109 F.3d 1096, 1113 (5th Cir. 1997) (Garza, J., concurring).

1940 [Vol. 94:1931
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is certainly no binding obligation for any court to follow a decision
from another jurisdiction, whether domestic or foreign."

Yet perhaps this response is a bit too quick, and perhaps the
fundamental distinction between binding and persuasive authority
is deeply misguided. For once we understand that genuine author-
ity is content-independent, we are in a position to see that persua-
sion and acceptance (whether voluntary or not) of authority are
fundamentally opposed notions. To be persuaded that global
warming is a real problem is to accept that there are sound sub-
stantive reasons supporting these conclusions and thus to have no
need for authoritative pronouncements in reaching those conclu-
sions. When a scientist reaches the conclusion that global warming
is a problem, she does not do so because seven Nobel Prize winners
have said it is so but because her own scientific knowledge or in-
vestigation justifies that conclusion.31 But when I conclude that
global warming is a problem, I reach that conclusion not because I
genuinely know that it is correct, for I have no authority-
independent way of knowing. Rather, my conclusion is based on
the fact that it is consistent with what various scientists whose au-
thority I recognize and accept have said.32 Thus, it is not that I am
persuaded that global warming is a problem. Rather, I am per-
suaded that people whose judgment I trust are persuaded that
global warming is a problem. At times we may have both substan-
tive and content-independent reasons for believing the same thing,
but it remains crucial to recognize that the two are fundamentally
different.

30 See Jackson, supra note 1, at 114; Saunders, supra note 1, at 101; see also Tushnet,

supra note 1, at 25 (noting that the real controversy over citation to foreign law is
about "the relevance" of such references).

3 But see supra note 11.
32 It is characteristic of law and many other domains of authority that the system of-

ten tells the subjects who (or what) the authorities are, and thus the subject is not re-
quired (or entitled) to decide whether a given authority is entitled to source-based
and content-independent deference. But in other contexts, including those in which
the subject must decide whether to defer to an authority or must decide which of mul-
tiple authorities is entitled to deference, there arises the interesting question of how
much knowledge the subject needs in order to defer to someone with greater knowl-
edge. See Scott Brewer, Scientific Expert Testimony and Intellectual Due Process,
107 Yale L.J. 1535, 1582-85 (1998). This problem, which is characteristic of the issue
of expert testimony, will be dealt with more extensively later in this Section. See infra
note 58 and accompanying text.
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The distinction is the same in law.33 It is one thing to conclude
that the best theory of freedom of speech permits speakers to ad-
vocate racial hatred. It is quite another to say that advocating racial
hatred is constitutionally protected in the United States because
the Supreme Court said so (more or less) in Brandenburg v. Ohio.'
Here the contrast is the same as between the scientists and me with
respect to global warming. A decision driven by the intrinsic or
substantive reasons for a conclusion is very different from one
based solely on authority, plain and simple. Those who accept sci-
entific authority (which scientists rarely but not never do35) will ac-
cept that global warming is a problem even if their own authority-
independent reasoning leads to a different conclusion. Likewise, a
lower court judge who accepts the authority of precedent (from a
higher court) and a Supreme Court Justice who accepts the author-
ity of previous Supreme Court decisions (according to the principle
of stare decisis) are expected to conclude that advocacy of racial
hatred is constitutionally protected even if they believe that such a
conclusion is legally erroneous. 6

" See Posner, supra note 11, at 62; see also Lon L. Fuller, Reason and Fiat in Case
Law, 59 Harv. L. Rev. 376, 377-80 (1946).

4395 U.S. 444, 447-48 (1969) (per curiam).
" See supra note 11. On the law/science comparison, compare Waldron, supra note

1, at 143-46, with James Allan, Jeremy Waldron and the Philosopher's Stone, 45 San
Diego L. Rev. 133, 138-47 (2008).

36 "The concept of a system of precedent is that it constrains judges in some cases to
follow decisions they do not agree with." P.S. Atiyah, Form and Substance in Legal
Reasoning: The Case of Contract, in The Legal Mind: Essays for Tony Honord 19, 27
(Neil MacCormick & Peter Birks eds., 1986); see also Larry Alexander, Constrained
By Precedent, 63 S. Cal. L. Rev. 1, 4 (1989); Evan H. Caminker, Why Must Inferior
Courts Obey Superior Court Precedents?, 46 Stan. L. Rev. 817 (1994); Richard H.
Fallon, Jr., Stare Decisis and the Constitution: An Essay on Constitutional Methodol-
ogy, 76 N.Y.U. L. Rev. 570, 570 (2001); Michael J. Gerhardt, The Role of Precedent
in Constitutional Decisionmaking and Theory, 60 Geo. Wash. L. Rev. 68, 87 (1991);
Henry P. Monaghan, Taking Supreme Court Opinions Seriously, 39 Md. L. Rev. 1, 3
(1979); Frederick Schauer, Precedent, 39 Stan. L. Rev. 571, 575 (1987).

The question of stare decisis has been much in the news and in Supreme Court
opinions recently, as the Court and various commentators debate not only the ques-
tion whether the Supreme Court is obligated to take its previous decision as authori-
tative but also whether the Court is in fact doing so. See, e.g., Leegin Creative
Leather Prods. v. PSKS, Inc., 127 S. Ct. 2705, 2737 (2007) (Breyer, J., dissenting); Par-
ents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 127 S. Ct. 2738, 2835 (2007)
(Breyer, J., dissenting); FEC v. Wis. Right to Life, Inc., 127 S. Ct. 2652, 2704 (2007)
(Souter, J., dissenting); Morse v. Frederick, 127 S. Ct. 2618, 2649 (2007) (Stevens, J.,
dissenting); Scott v. Harris, 127 S. Ct. 1769, 1781 (2007) (Breyer, J., concurring); Fre-
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But now we can see just how curious the ubiquitous references
to persuasive authority turn out to be. It is true that standard texts
on legal research, legal method, and legal writing almost invariably
distinguish between binding-or mandatory-and persuasive au-
thority.37 But if an agent is genuinely persuaded of some conclusion
because she has come to accept the substantive reasons offered for
that conclusion by someone else, then authority has nothing to do
with it. Conversely, if authority is genuinely at work, then the agent
who accepts the authoritativeness of a directive need not be per-
suaded by the substantive reasons that might support the same
conclusion. As with the parent saying, "Because I said so," author-
ity is in an important way the fallback position when substantive
persuasion is ineffective. And thus being persuaded is fundamen-
tally different from doing, believing, or deciding something be-
cause of the prescriptions or conclusions of an authority. But if this
is so, then the very idea of a persuasive authority is self-
contradictory, for persuasion and authority are inherently opposed
notions.3

' A judge who is genuinely persuaded by an opinion from
another jurisdiction is not taking the other jurisdiction's conclusion
as authoritative. Rather, she is learning from it, and in this sense
she is treating it no differently in her own decisionmaking proc-
esses than she would treat a persuasive argument that she has
heard from her brother-in-law or in the hardware store. Con-
versely, the judge who decides to treat a decision from another ju-
risdiction as worthy of following because of its source and not its

derick Schauer, Has Precedent Ever Really Mattered in the Supreme Court?, 24 Ga.
St. U. L. Rev. 381, 381-85 (2007); Ronald Dworkin, The Supreme Court Phalanx,
N.Y. Rev. Books, Sept. 27, 2007, at 92; Editorial, Justice Denied, N.Y. Times, July 5,
2007, at 12; Charles Lane, Narrow Victories Move Roberts Court to Right; Decisions
Ignore Precedent, Liberal Justices Contend, Wash. Post, June 29, 2007, at A4; see also
Antonin Scalia, A Matter of Interpretation: Federal Courts and the Law 139 (Amy
Gutmann ed., 1997) ("The whole function of [stare decisis] is to make us say that what
is false under proper analysis must nonetheless be held to be true .... ). Although in
this Article I do not directly engage the questions whether the Supreme Court should
or does follow its own previous decisions even when it thinks them mistaken, the de-
bate about stare decisis underscores the importance of understanding the concept of
authority which undergirds these debates.

3 See sources cited supra note 28.
38 "If the precedent is truly binding on [the judge], and if he loyally accepts the prin-

ciple of stare decisis, he will not even pause to consider what substantive reasons may
be given for an opposite decision." Atiyah, supra note 36, at 20; see also Fuller, supra
note 33, at 377.
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content is treating it as authoritative and need not be persuaded by
the substantive reasons that might have persuaded the court that
reached that decision. Thus, the fundamental contrast between
persuasion and authority renders the term "persuasive authority"
self-contradictory. The use of a source can be one or the other-it
can be persuasive or it can be authoritative-but it cannot be both
at the same time.

Although courts often cite legal sources because they are genu-
inely and substantively persuaded, many-perhaps even most-
judicial uses of so-called persuasive authority seem to stem from
authority rather than persuasion. In Thompson v. Oklahoma, one
of the earlier juvenile death penalty cases, for example, the plural-
ity opinion of Justice Stevens reinforced its judgment by the fact
that the Court's outcome was "consistent with the views that have
been expressed by respected professional organizations, by other
nations that share our Anglo-American heritage, and by the lead-
ing members of the Western European community."39 Similarly, in
Roper v. Simmons, Justice Kennedy's opinion for the Court re-
ferred to the fact that there was "'virtual unanimity"' '" among other
nations on the question of the death penalty for juveniles and ex-
plained that the Court's conclusion was consistent with the "over-
whelming weight of international opinion."41 This is not the lan-
guage of persuasion; it is the language of authority. It is the very
actions of the other nations, and not their justifications for those
actions, that add weight to the Court's conclusion;42 and the fact
that the actual reasoning of these other courts and nations is not
described at all in the opinion adds credence to this interpreta-
tion. 3 It is simply the conclusion that other nations have reached
that is supposed to make a difference.

487 U.S. 815, 830 (1988) (Stevens, J., plurality opinion) (emphasis added).
40543 U.S. 551, 575 (2005) (quoting Trop v. Dulles, 356 U.S. 86, 102-03 (1958) (plu-

rality opinion)).
Id. at 578.

42I do not make the claim that such sources are typically outcome-determinative.

Rather, the claim is that their authority as authority is used to strengthen a conclusion
reached on other grounds or as one factor among several, which in combination pro-
duce the following court's conclusion.

" See Young, supra note 1, at 155-56 (arguing that the absence of discussion of rea-
soning of other courts shows that Supreme Court is deferring to foreign opinion).
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Taking so-called persuasive authority as authoritative rather
than persuasive is by no means peculiar to the issue of foreign law.
In referring to the law of other jurisdictions, American courts per-
sistently refer to the "weight of judicial opinion,"' the "consensus
of the courts, '"" the "consensus of judicial opinion,"46 what the "ma-
jority" of courts in other jurisdictions have done,47 or what "most
courts have held."48 Courts do not always use the language of au-
thority, to be sure, and on occasion talk of having been "persuaded
by the reasoning" of a court in another jurisdiction. 49 But such uses
seem considerably less frequent. As should be apparent, the task of
determining the exact percentage of optional sources cited because
of their authoritativeness versus those cited because of their per-
suasiveness is too daunting even to comprehend. But it seems ap-
parent even without a systematic empirical examination that, with
respect to a vast number of uses of so-called persuasive authority,
persuasion seems to have very little to do with it. It is not that
courts follow these optional sources because they are persuasive;
rather, courts follow them because of their very existence.

Widespread judicial practice, therefore, appears to support the
conclusion that persuasion is rarely part of the equation when per-
suasive authorities are being used. Yet although at first glance the
idea of persuasive authority seems to be as empirically inaccurate
as it is conceptually oxymoronic, the matter may not be quite so
simple. Because the concept of persuasive authority is traditionally
offered in opposition to the concept of mandatory authority, the

44 E.g., Ziegelmaier v. Rasmussen, 324 P.2d 116, 118 (Cal. App. Dep't Super. Ct.
1958); Volk v. Atl. Acceptance & Realty Co., 59 A.2d 387, 392 (N.J. Ch. 1948).4 5E.g., Gaspro, Ltd. v. Comm'n of Labor & Indus. Relations, 377 P.2d 932, 935
(Haw. 1962).

46 E.g., Wallace Constr. Co. v. Indus. Boiler Co., 470 So. 2d 1151, 1153 (Ala. 1985);
Puffer Mfg. v. Kelly, 73 So. 403, 403 (Ala. 1916); see also EEOC v. Nat'l Children's
Ctr., Inc., 146 F.3d 1042, 1047 (D.C. Cir. 1998) (noting a "'growing consensus among
the courts of appeals"' (quoting Pansy v. Borough of Stroudsbourg, 23 F.3d 772, 779
(3d Cir. 1994))).

47 See, e.g., Mastro v. Brodie, 682 P.2d 1162, 1168 (Colo. 1984) (describing and fol-
lowing approach of "[t]he overwhelming majority of state appellate courts"); Smidt v.
Porter, 695 N.W.2d 9, 20 (Iowa 2005) (referring to a conclusion reached by the
"overwhelming majority of courts").

48 E.g., Quint v. Pawtuxet Valley Bus Lines, 335 A.2d 328, 332 (R.I. 1975); Wal-Mart
Stores v. Sturges, 52 S.W.3d 711, 724 (Tex. 2001).

" E.g., 4000 Asher, Inc. v. State, 716 S.W.2d 190, 192 (Ark. 1986); State v. Rizzo, 833
A.2d 363, 406 (Conn. 2003); Therrien v. Sullivan, 891 A.2d 560, 563 (N.H. 2006).
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