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THE ROLE OF THE LOCAL IN THE DOCTRINE AND
DISCOURSE OF RELIGIOUS LIBERTY
Richard C. Schragger*
Much of the Supreme Court's modern Religion Clause doctrine has been forged in
conflicts that directly implicate the traditionalpowers of local governments: primary and
secondary education, land use, police powers. Constitutional theorists have rarely
treated this jurisdictionalfact as significant because the post-incorporationCourt has
never made a distinction among levels of government when considering Establishment or
Free Exercise Clause challenges. This Article argues that courts and commentators
should make such a distinction. It claims that local regulations that burden or benefit
religious belief, conduct, or exercise have different institutional effects than do similar
state or national regulations and that these differential effects should be taken into
account when determining the contours of the Establishment and Free Exercise Clauses.
More specifically, this Article contends that local government - and more generally the
decentralization of power - is a robust structural component of religious liberty. The
Article questions the conventional wisdom, usually derivedfrom Madison's Federalist io,
that small-scale polities are likely to be hostile to the rights of religious minorities and
therefore particularly in need of central oversight. It asserts, instead, that the chief
threat to religious liberty is the exercise of centralized power generally, either to benefit
religion as a class or to burden it. The Court's Religion Clause jurisprudence should
therefore be more skeptical offederal statutes and regulations that touch on religion than
similar local statutes and regulations. On this argument, local governments are
appropriatesites - not the only sites, certainly, but central and overlooked sites -for
the negotiation of church-state relations.

INTRODUCTION

The Establishment and Free Exercise Clauses of the First Amendment together permit individuals and groups of individuals to opt out
of a dominant community's accepted norms. The Religion Clauses do
this in two ways: first, by preventing a majority from establishing,
through the coercive organs of the state, norms of religious belief or
exercise; and second, by limiting (though not eliminating) the state's
interference with the exercise of nonmajoritarian norms of religious belief or exercise. Despite a majority's belief that church attendance is
worthwhile and should be encouraged, or a contrary belief that church
attendance is dangerous and should be limited, the Establishment and
* Associate Professor, University of Virginia School of Law. Special thanks to Barbara Armacost, David Barron, Lillian BeVier, Vince Blasi, John Jeffries, John Harrison, John Manning, Dan
Ortiz, James Ryan, and Mark Tushnet for helpful discussions and comments, and especially to
Risa Goluboff, whose support made this paper possible and whose skeptical readings of numerous
drafts made it better. Christopher Amar provided excellent research assistance. A version of this
paper was presented at the University of Virginia Faculty Retreat, where it was greatly improved
by the comments of those in attendance.
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Free Exercise Clauses do not permit either of those norms to be instantiated as law.
The antimajoritarian character of the Religion Clauses is their most
salient feature. America's extraordinary religious pluralism, scholars
often argue, is the direct result of a system of religious freedom that at
the very least prevents majorities from imposing norms of religious exercise on minorities. What has been somewhat surprising is scholars'
and courts' inattention to the location and institutional character of
these majorities. At the Founding, the Religion Clauses limited the
power of the federal government to enact a national religion - "Congress shall make no law," reads the First Amendment.' Until the advent of the Supreme Court's modern Religion Clause jurisprudence,
with the application of the First Amendment to the states in the 1940s,
states were free to regulate religion and religious exercise, limited only
by their own constitutional provisions.2 Since incorporation, 3 however,
much of Religion Clause doctrine has been preoccupied with neither
federal nor state governments, but rather with local ones: city councils
that adopt Sunday closing laws 4 or sponsor religious displays in front
7
of city hall;' school boards that provide busing6 or equipment to stu-

dents in religious schools, that restrict access by religious groups to

1 U.S. CONST. amend. I ("Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof. ...'.
2 The observation that the Religion Clauses were originally jurisdictional is commonplace.
See, e.g.,
STEVEN D. SMITH, FOREORDAINED FAILURE: THE QUEST FOR A
CONSTITUTIONAL PRINCIPLE OF RELIGIOUS FREEDOM 17-34 (1995); cf AKHIL REED

AMAR, THE BILL OF RIGHTS: CREATION AND RECONSTRUCTION 32-45 (1998) (arguing that
the Establishment Clause was understood as jurisdictional, but that the Free Exercise Clause may
not have been).
3 See Sch. Dist. v. Schempp, 374 U.S. 203, 215-16 (1963) (citing Cantwell v. Connecticut, 310
U.S. 296, 303 (1940), for the proposition that the Fourteenth Amendment incorporated the Religion Clauses against the states).
4 See, e.g., S.S. Kresge Co. v. Tomlinson, 165 S.E.2d 236 (1969) (holding that a provision in
Raleigh's Sunday closing ordinance permitting the sale of Christmas greenery on Sundays during
the month of December did not violate the Establishment Clause); cf McGowan v. Maryland, 366
U.S. 420 (1961) (holding that state Sunday closing laws were not repugnant to the Fourteenth
Amendment's Due Process or Equal Protection Clauses).
5 See, e.g., County of Allegheny v. ACLU, 492 U.S. 573, 62o-21 (1989) (ruling that the display
of a cr&he on government property violated the Establishment Clause, but that a menorah on
display was not unconstitutional).
6 See, e.g., Everson v. Bd. of Educ., 330 U.S. i, 5-7, 17-18 (1947) (holding that a school

board's provision of busing to students of religious schools did not violate the Establishment
Clause or the Due Process Clause of the Fourteenth Amendment).
7 See, e.g., Mitchell v. Helms, 530 U.S. 793, 8ol (2000) (opinion of Thomas, J.) (ruling that a
program by which the federal government distributed funds to local governments, which then
lent educational equipment to public and private schools, did not violate the Establishment
Clause).
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school property, 8 or that permit a prayer at a graduation ceremony; 9
zoning boards that deny a church's permit to expand' ° or that allow
churches an exemption from applicable local land-use ordinances."
In short, modern Religion Clause jurisprudence has been to a significant degree a product of religious conflicts within smaller polities
- a jurisprudence (putting it more prosaically) of municipal regulation. Because the post-incorporation Court has never made a distinction among levels of government - local, state, or federal - when
considering Establishment or Free Exercise Clause challenges, constitutional theorists have rarely treated this locational fact as significant.
This Article seeks to remedy that oversight. In exploring the implications of a constitutional commitment to religious freedom in a nation
of towns, it argues that the predominantly local character of Religion
Clause disputes should have theoretical and doctrinal significance. It
seeks to conceptualize the role of the local in the doctrine and discourse of religious liberty.
The fact that much of Religion Clause doctrine has been forged in
conflicts that directly implicate the traditional powers of local government is not surprising. Individuals and communities of individuals
tend to wrestle with the relationship between church and state at close
quarters. In one case, a small Texas town wants to come together and
pray at community civic events, like a football game.' 2 In another
case, a city seeks to display a religious symbol in front of the town
hall.1 3 These efforts concern, at least for the combatants, the moral
virtue - even the salvation - of a particular community. At stake is
the soul of a specific place. Witness the Florida town that declared by
4
mayoral proclamation that Satan was banned from the city limits.'
Like mayors placing the Ten Commandments at the doorsteps of city
hall, the town leaders placed markers containing the declaration at the

8 See, e.g., Good News Club v. Milford Cent. Sch., 533 U.S. 98, 102-03 (2001) (finding that a
public school's exclusion of a religious club from meeting after hours on school property violated
the club's free speech rights but did not implicate the Establishment Clause).
9 See, e.g., Lee v. Weisman, 505 U.S. 577, 599 (1992) (ruling that prayers offered by clerical
members at a graduation ceremony violated the Establishment Clause).
10 See, e.g., Bethlehem Christian Fellowship, Inc. v. Planning & Zoning Comm'n, 807 A.2d
1089, 1105, 1107, 1 io9 (Conn. App. Ct. 2002) (reversing a lower court's ruling that a church's application for a special exception to a zoning law to construct a house of worship in a residential
area would be a nonconforming use or would diminish property values).
I See, e.g., Boyajian v. Gatzunis, 212 E 3 d 1, 3, 1i (ist Cir. 2000) (holding that a state law and
a town ordinance "prohibit[ing] municipal authorities from excluding religious uses of property
from any zoning area" did not violate the Establishment Clause).
12 See, e.g., Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 294-95 (2000).
13 See, e.g., County of Allegheny v. ACLU, 492 U.S. 573,578 (1989).
14 See Rick Bragg, Florida Town Finds Satan an Offense unto It, N.Y. TIMES, Mar. 14, 2002,

at Ai.
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entry points to the city.'" These and other attempts at creating communities of virtue are not ambitious; they stop at the city limits. Participants assert a modest agenda, to do "what [is] best for [our]
town."16
In the past, such ambitions often partook of territorial claims. And
though religion no longer "runs with the land" as it did when explorers
would claim aboriginal lands for crown and church (thus subsuming
the inhabitants under both), we have not been able to banish territoriality entirely. As historian Martin Marty has observed, the religious
history of the United States must be understood in the context of place
and space - as the negotiation and competition between the state and
religion (and among religions) for territory, both in the sense of defensible geographic boundaries and defensible social and cultural room to
maneuver.1 7 Implicit in this observation is that the American experiment in pluralism is only truly tested under conditions of urbanity.
The frontier permitted escape from intolerance, a space for religious
exercise that would otherwise be anathema to one's neighbors.' 8 The
Mormons made free exercise by migrating to a place where no one else
was (though ultimately it failed to protect them). 19 In contrast, the
ghetto provides sanctuary when there is no open expanse available for
migration. It also seriously circumscribes liberty by physically defining
the limits of toleration.
The modern principle of religious tolerance rejects the frontier and
the ghetto. That is to say that American-style religious pluralism is
not based on grants of territorial autonomy to religious groups, but is
instead premised on accommodating religious belief and exercise right
here in our midst. It is this "in our midst" quality of religious liberty
that has troubled the Court in its attempts to reconcile the competing
values of assimilation and autonomy, inclusion and exit, neutrality and
separatism. The difficulty is that "in our midst" also means "in our
backyard." The Religion Clauses are cosmopolitan but, as James Wil'20
son declares, "people are by nature locals.
15 See id.
16 Id. (quoting Mayor Carolyn Risher of the town of Inglis, Florida).
17 See MARTIN E. MARTY, RELIGION AND REPUBLIC: THE AMERICAN CIRCUMSTANCE
197-226 (1987).

18 The concept of the frontier is contested and I do not mean to enter the debate here. For a
discussion of Frederick Turner's "Frontier Thesis," see Patricia Nelson Limerick, Turnerians All:
The Dream of a Helpful History in an Intelligible World, ioo AMER. HIST. REV. 697 (1995). The
"frontier" was certainly not empty. Indeed, obtaining space for European religious practice entailed forcing Native Americans to abandon ancestral and often religion-infused lands. See, e.g.,
Johnson v. M'Intosh, 21 U.S. (8 Wheat.) 543 (1823).
19 See generally SARAH BARRINGER GORDON, THE MORMON QUESTION: POLYGAMY
AND CONSTITUTIONAL CONFLICT IN NINETEENTH-CENTURY AMERICA (2002).

20 James Q. Wilson, City Life and Citizenship, in DILEMMAS OF SCALE IN AMERICA'S
FEDERAL DEMOCRACY 17, 18 (Martha Derthick ed., 1999).
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What is the role of the local in the doctrine and discourse of religious liberty? The usual parochialism story is that local political institutions are often hostile to religious minorities and therefore particularly in need of central oversight - judicial or otherwise. This Article
questions this conventional wisdom. It argues that local government
-

and more generally the decentralization of power

-

is a robust

structural component of religious liberty. First, the dispersal of political authority prevents the amassing of power to benefit or burden religion in any one institution, thus guarding against governmental overreaching.
Second, the dispersal of political authority gives local
governments the ability to serve as counterweights to private religious
power, thus preventing religious overreaching.
The first claim is based on the Madisonian view that religious faction is a particularly virulent form of faction. Disestablishment has often been understood as the primary mechanism for ensuring that no
one religious faction can gain undue power in the whole. Underappreciated by most scholars and theorists, however, is the protective role
played by the dispersal of political authority. Political decentralization
ensures that the national councils do not have a monopoly on the
power to regulate religion. And the fragmentation of government authority encourages the formation of religious groups, a necessary precondition for the robust competition among sects that prevents any one
sect from gaining political dominance in the whole. The chief threat to
religious liberty, I contend, is the exercise of centralized power generally, either to benefit religion as a class or to burden it. The Court's
Religion Clause jurisprudence should therefore be more skeptical of
federal and state regulations that touch on religion than of similar local regulations.
The second claim - that the dispersal of authority gives local governments the ability to serve as counterweights to private religious
power - suggests a role for the local that is currently at odds with an
individual-rights-based approach to religious liberty. Instead of treating government as monolithic and religious rights as invariant - to be
defined in the first instance by the judiciary - the decentralization
approach views local governments as valuable sites of civic association
with a role in articulating local constitutional norms. Indeed, by paying close attention to where most conflicts over religious liberty take
place, we can excavate the nature of the relationship between city and
church, community and faith, civic commitments and religious ones.
The interplay of religious and civil authority and the accommodation
of each occurs locally, among neighbors, in communities. Judicial or
legislative actions that bypass local institutions have the effect of undermining an important institutional location for the articulation of
public norms and values. This devaluation of the local is dangerous
because it enhances private power to the detriment of public power; it
degrades the local community as a civic counterweight to religious
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power. On this argument, local governments are appropriate sites not the only sites, certainly, but central and overlooked sites - for the
negotiation of church-state relations.
These preventive and affirmative arguments for decentralization
generate a Religion Clause jurisprudence that differentiates between
national- or state-level religion-affecting actions and local ones, providing for more rigorous scrutiny of the former and more deference to the
latter than current doctrine provides. That doctrine has undergone an
upheaval during the tenure of the Rehnquist Court. On the Free Exercise Clause side, the Supreme Court has rewritten the requirements
for religious accommodation, holding in Smith v. Employment Division2' that generally applicable neutral laws may be applied to religiously motivated activity without meeting a compelling interest test.
And on the Establishment Clause side, the Court has recently lifted
the traditional limitation on public funding of religious education with
its decision in Zelman v. Simmons-Harris22 that a voucher regime that
permitted Cleveland school children to use public monies to attend religious schools did not violate the Establishment Clause.
In some ways these decisions show increased deference to local decisionmaking: Smith provides significant space for local regulatory regimes that incidentally affect religious practice and Zelman opens the
door to local decisions to fund religious-secular partnerships. Generally, however, the Court's jurisprudence has failed to take into account
the institutional site of Religion Clause disputes. More importantly,
the doctrine has, perhaps inadvertently, encouraged the centralization
of religion-affecting regulation. For example, though the Court's free
exercise doctrine has permitted localities some greater freedom to regulate religiously grounded activities, the doctrine has also invited legislatures - Congress specifically - to override local decisions that incidentally burden religious exercise. The result has been an explosion of
legislative initiatives to protect religious free exercise, all of which undermine local regulatory authority rather than enhance it.
Similarly, the Court's Establishment Clause doctrine has jettisoned
any pretense of considering the institutional scale of a particular government action, focusing instead almost exclusively on the twin notions
of individual choice and government neutrality. As currently articulated, the doctrine does not - and cannot - distinguish between national and local regulation of religious benefits and burdens. Under
the current conception of the Establishment Clause, a local voucher
regime involving the subsidization of one city's religious schools is no
different from a national voucher program that involves the subsidiza-

21 494 U.S. 872 (1990).
22 122 S. Ct. 2460 (2002).
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tion of every religious school in the country. As in the free exercise
context, the Court's inability to differentiate between these two exercises of power invites the centralization of regulatory control and the
eventual nationalization of religious subsidization as Congress rushes
to fill the political space opened up by the Court. Because the doctrine
has not articulated a theory of the Religion Clauses that limits the exercise of national power, the Court's decisions portend the acceleration
of centralization, not its decline.
The dangerous centripetal force of the Supreme Court's current
doctrinal approach has been overlooked by those on all sides of the
Religion Clause debates. In this Article, I contend that who gets to
decide whether to adopt regulations benefiting or burdening religion,
and the level at which government regulation and subsidization take
place, should matter a great deal. This is an argument for recognizing
the importance of scale. Although I am not advocating disincorporation - the Religion Clauses of the United States Constitution should
continue to be enforced against all levels of government - I am advocating a jurisprudence that shows both some increased respect for local
choices and some increased suspicion of centralized ones, whether
those choices appear to favor or disfavor religion in any particular
case.
This emphasis on institutional location is not the function of an abstract commitment to principles of federalism. Justice Clarence Thomas has recently revived the states' rights argument for a differentiated Religion Clause jurisprudence. He argued in Zelman that the
Fourteenth Amendment's Due Process Clause, while embodying an
Establishment Clause value, is a relatively less rigorous limitation on
state governmental actions that implicate church-state relations than
the First Amendment is on federal governmental action. 23 The Court,
Justice Thomas asserted, should allow states greater leeway to experiment with religious-secular partnerships than it would otherwise allow
24
the federal government.
Although my argument for a decentralized Religion Clause jurisprudence embodies a similar attention to federalism values broadly
conceived, it is more concerned with local power than with state
power, with municipalities, towns, and cities rather than with states.
23 See id. at 2481 (Thomas, J., concurring) (arguing that "it may well be that state action
should be evaluated on different terms than similar action by the Federal Government").
24 See id. at 2482. At least one scholar has asserted federalism values in the context of religious rights. See Mark D. Rosen, Establishment, Expressivism, and Federalism, 78 CHI.-KENT
L. REV. 669, 671-72 (2003). But see Ira C. Lupu & Robert W. Tuttle, Zelman's Future: Vouchers,
Sectarian Providers, and the Next Round of Constitutional Battles, 78 NOTRE DAME L. REV.
917, 947-49 (2003) (acknowledging Justice Thomas's concurrence, but stating that "[tlhis is not the
place for us to confront head-on [his) challenge to a half-century's understanding of the place of
the Establishment Clause in American constitutional law').
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The latter are simply too large to constitute the "local" in any meaningful sense; the rhetoric of autonomy and community that is sometimes employed on states' behalf is misplaced.2"
This is not to say that all substate institutions are similar in scale;
obviously a city of 6 million persons is different from a city of ioo,ooo
or a town of 400.26 The "local" as it is used here is a proxy for judicial
attentiveness to the geographic and political scope of government activity. I use the term in an effort to draw attention to - and invigo27
rate - the role of substate institutions in our constitutional structure.
I argue that as a substantive matter, a significant diversity in regulatory approaches at the local level is more protective of religious freedom in the aggregate, and that local communal demands - favoring
religion or otherwise should play a larger role in the Religion
Clause calculus. The extent to which communal demands should be
taken into account is a hard question, one too easily avoided by the
doctrinal retreat into a categorical federalism that treats all exercises of
state power as worthy of deference. 28 Again, this is an argument for
attention to the scale of governmental action affecting religion, not for
the uniform treatment of the exercise of government authority at any
particular level. Instead of a single standard of review for all government actions that touch on religion, the Court should embrace a nu-

25 This argument has been made elsewhere.

See Edward L. Rubin & Malcolm Feeley, Feder-

alism: Some Notes on a National Neurosis, 41 UCLA L. REV. 903, 919-20 (1994); see also, e.g.,
Richard C. Schragger, Reclaiming the Canvassing Board: Bush v. Gore and the PoliticalCurrency
of Local Government, 5o BUFF. L. REV. 393, 421-22 (2002).
26 The argument for decentralization that follows does not attempt to make distinctions between municipalities of different sizes except in passing, nor does it differentiate between kinds of
local governments, though it is sensitive to those differences. What is important for my purposes
is that local government embraces a category of political, social, and spatial community that is
institutionally distinct from state and federal governments and recognizably so.
27 As a formal matter, the Constitution does not recognize local governments, but rather
treats them as instrumentalities of the state. See Hunter v. Pittsburgh, 207 U.S. 161 (1907). Nevertheless, the Court has sometimes embraced a quasi-constitutional doctrine of local autonomy,
particularly in the education and zoning cases of the Burger Court era. See generally Joan C.
Williams, The Constitutional Vulnerability of American Local Government: The Politics of City
Status in American Law, I986 WISC. L. REV. 83. Though I have been critical of the rhetoric of
"local autonomy" as it has been deployed in defense of interlocal economic and racial inequality,
see Richard C. Schragger, The Limits of Localism, 100 MICH. L. REV. 371, 371-76 (2001) [hereinafter Schragger, The Limits of Localism], I am sympathetic to the project of reviving localism shorn of its current preoccupation with economic differentiation - as a constitutional value, see
id. at 459-72; see also Schragger, supra note 25. For an exhaustive exposition of the history and
theory of local constitutionalism, see David Barron, The Promise of Cooley's City: Traces of Local
Constitutionalism,147 U. PA. L. REV. 487 (1999).
28 See, e.g., Judith Resnik, Categorical Federalism:Jurisdiction, Gender, and the Globe, 111
YALE L.J. 619, 62 1-25 (2001).
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anced approach, one that is attentive to the institutional
location of
29
any particular religion-burdening or -benefiting activity.

This Article proceeds in four Parts. Part I begins with Madison's
insight that religious faction is the archetypal faction the Constitution
was designed to constrain. The dispersal of political authority controls
religious faction in two ways. First, it checks the exercise of centralized state or religious institutional power by limiting the political authority of any one institution to determine religious benefits or burdens, thus preventing the dominance of religion or any one religion in
the whole. Second, decentralization encourages denominational pluralism, the religious diversity that Madison embraced as the chief protection against the rise of religious tyranny. The fragmentation of government encourages American religious vigor by providing multiple
jurisdictional outlets for religious-group formation. Religious multiplicity serves the traditional Madisonian function of pitting interest
against interest and thus prevents any one sect from gaining power in
the whole.
Part II articulates the argument for local jurisdictional diversity by
contrasting it with Congress's suspicion of local government. Congress
has attempted to establish a national standard for free exercise, first
with the Religious Freedom Restoration Act and, more recently, with
the Religious Land Use and Institutionalized Persons Act. Both acts
were animated in large part by a distrust of local governments and
have been defended by their proponents as essential to the protection
of local religious minorities. I argue that this type of nationwide legislation is actually a danger to religious liberty, and I defend the Court's
free exercise doctrine in this area to the extent that it gives greater
power to localities to make decisions to impose or exempt religious entities from otherwise generally applicable laws.
Part III considers the effect of the Court's recent decisions in Zelman and Locke v. Davey.3 0 Read together, Zelman and Locke hold
that the Establishment Clause allows government subsidization of religious education but that the Free Exercise Clause does not require it.
These decisions are encouraging to the extent that they permit local
governments to choose to experiment with religious-secular partnerships, but they are problematic to the extent that they open the door to

29 In a recent draft, Professor Mark Rosen suggests numerous theoretical bases for "tailoring"
constitutional principles to different levels of government, an argument that is complementary to
my approach here. See Mark Rosen, The Surprisingly Strong Case for Tailoring Constitutional
Guarantees (unpublished manuscript, on file with the Harvard Law School Library). Rosen does
not undertake to justify the tailoring of any particular constitutional right, but instead provides a
general justification for why courts should be cognizant of the level of government against which
rights are being asserted.
30 No. 02-1315 (U.S. Feb. 25, 2004).
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massive nationwide subsidization of the religious mission. As currently articulated, the Court's doctrine eliminates considerations of the
scale of funding regimes and thus invites federal intervention. This
Part argues that the Court should impose Establishment Clause limits
on congressional power to fund religious enterprise and institutions,
both to preserve local variation and to prevent the assertion of uniform
national controls over religious benefits. Again, jurisdictional diversity
prevents the wholesale distribution of funds to religious institutions
and operates as a check on a religion-government alliance.
Finally, Part IV examines the Court's regulation of governmentsponsored religious expression. Much of the Court's Establishment
Clause doctrine is concerned with local religious communications public religious displays, prayer at public events, or prayer in schools.
This Part continues the argument for local authority by problematizing
this extensive doctrinal oversight of municipal religious expression.
Though I do not advocate that the Court retreat from its role in preventing state indoctrination, I argue that the Court's emphasis on expressive harms is overblown. The judicial micromanagement of local
public expressions with religious content has tended to politicize and
nationalize the debates over the role of religion in public life. As those
debates have become more polarized, local negotiations over religion's
place in public discourse have become increasingly difficult. By shunting religion-related discourse to the private sphere, current doctrine affirmatively degrades local public decisionmaking and thereby enhances
private religious power at the cost of public civic power. If localities
are appropriate sites for the negotiation of the relationship between religious and civil authority - as I assert throughout this Article - then
local communities should have room to permit the public expression of
religiously grounded values, or alternatively, to disqualify such expression from local support or subsidization altogether.
In doctrinal terms, Part II focuses on free exercise exemptions, Part
III examines Establishment Clause doctrine in relation to government
funding of religion, and Part IV examines Establishment Clause doctrine in relation to government-sponsored religious expression. Taken
together, the Parts form a holistic argument advocating a greater degree of institutional freedom for localities across the spectrum of activities touching religion and a relatively lesser degree of interference by
state and national legislatures and by the Supreme Court.
I. THE ROLE OF THE LOCAL
The place to begin is with an institutional query: Are local governments a particular threat to religious liberty? The conventional
wisdom is that local governments are more likely than the national
government to engage in religion-based discrimination or favoritism.
Put in Madisonian terms, small-scale polities are more likely to be af-
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flicted by the scourge of faction; religious bigotry finds legislative expression more easily where stable majorities can form. 3 1 An expansive
American republic is structurally less inclined to favor or burden particular religions or religious beliefs than is a smaller, less fluid political
community. Because of the great array of religious exercise and belief
in the United States today, it may be quite difficult for interests dangerous or hostile to religious liberty to coalesce at the national or state
level. There is a strong sense that the national establishment of religion is not a real threat. Rather, our intuition is that parochialism, exclusion, and intolerance are more likely to flourish in smaller political
settings.
Certainly, local defendants have been central players in the Court's
Religion Clause jurisprudence. The aggressive judicial monitoring of
any religion-affecting government policies - local or otherwise - began in the 1940s with the incorporation of the Religion Clauses against
the states through the Fourteenth Amendment. 32 Indeed, the "modern
Establishment Clause dates from Everson v. Board of Education,"33 a
case that permitted a New Jersey township to reimburse parents for
their children's bus fares to and from religious schools. 34 Since then, a
clear majority of Religion Clause cases have involved local defendants
- often, as Professors John Jeffries and James Ryan point out, local
school boards. 35 Alhough the Court has not explicitly targeted local
governments for special oversight, it has expressed some concern that
36
- as it stated in West Virginia State Board of Education v. Barnette
"small and local authority may feel less sense of responsibility to the
Constitution, and agencies of publicity may be less vigilant in calling it
to account." 37 The Court's modern rights-protecting tradition, born
31 For a brief overview of the relationship between Madison's theory of scale and religious liberty, see Vincent Blasi, School Vouchers and Religious Liberty: Seven Questionsfrom Madison's
Memorial and Remonstrance, 87 CORNELL L. REV. 783, 788-89 (2002).
32 See Everson v. Bd. of Educ., 330 U.S. 1 (1947) (incorporating the Establishment Clause);
Cantwell v. Connecticut, 310 U.S. 296 (1940) (incorporating the Free Exercise Clause).
33 John C. Jeffries, Jr. & James E. Ryan, A Political History of the Establishment Clause, 1oo
MICH. L. REV. 279, 284 (2001).

34 Everson, 330 U.S. at 17-18.
35 See Jeffries & Ryan, supra note 33, at 287-90.
36 319 U.S. 624 (1943).
37 Id. at 637-38. Justice Scalia has expressed a similar skepticism of local governance in the
context of race. In City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989), the Court held that
Richmond's minority set-aside program did not survive strict scrutiny under the Equal Protection
Clause, despite the fact that an almost identical program at the federal level had been upheld by
the Court in Fullilove v. Klutznick, 448 U.S. 448 (198o). In justifying the distinction between local
and federal remedial legislation, Justice Scalia, concurring in the judgment, argued that
"the dispassionate objectivity [and] the flexibility that are needed to mold a raceconscious remedy around the single objective of eliminating the effects of past or present
discrimination" - political qualities already to be doubted in a national legislature are substantially less likely to exist at the state or local level. The struggle for racial jus-
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sometime after the New Deal and more fully effectuated by the Warren Court's civil rights and criminal procedure revolutions, asserts that
rights-protecting institutions like the Court or the federal government
are required to constrain local exercises of power that oppress minorities. 38 My purpose here is not to challenge that tradition, beleaguered
as it is in current times. 3 9 My argument does not assume that local
governments will always act in the best of rights-protecting traditions.
Rather, I argue that, in the aggregate, local jurisdictional diversity will
better protect individual religious liberty from state overreaching.
In part, this argument is a product of its time. The problem of
overt religious bigotry in local settings is less relevant today than when
Barnette was decided. Alhough religious bigotry does find voice in
small-scale settings throughout the United States, such bigotry is much
less prevalent and acceptable than it was sixty years ago when the
Court embarked on its modern Religion Clause doctrine. 40 Moreover,
religion-affecting decisions - like many decisions in the modern welfare state - are increasingly being made at the national level. The
unique issues that attend the nationwide subsidization and regulation
of the religious mission were simply not fathomable to a Court just
embarking on the New Deal revolution. It is with this context in mind
tice has historically been a struggle by the national society against oppression in the individual States. And the struggle retains that character in modern times.... What the
record shows, in other words, is that racial discrimination against any group finds a
more ready expression at the state and local than at the federal level. To the children of
the Founding Fathers, this should come as no surprise. An acute awareness of the
heightened danger of oppression from political factions in small, rather than large, political units dates to the very beginning of our national history.
Croson, 488 U.S. at 522-23 (Scalia, J., concurring in the judgment) (alteration in original) (citations omitted) (quoting Fullilove, 448 U.S. at 527 (Stewart, J., dissenting)).
38 See generally LAWRENCE M. FRIEDMAN, AMERICAN LAW IN THE TWENTIETH
CENTURY 205-348 (2002) (discussing post-World War II developments in criminal justice, civil
procedure, and civil rights); MORTON J. HORWITZ, THE WARREN COURT AND THE PURSUIT
OF JUSTICE (1998).

39 See FRIEDMAN, supra note 38, at 523-607 (discussing the Reagan and post-Reagan years
as the "[c]ounterrevolution and its aftershocks').
40 See Kenneth L. Karst, Law, Cultural Conflict, and the Socialization of Children, 91 CAL. L.
REV. 967, 1023 (2003) (arguing that there is "increased tolerance or acceptance across cultural
lines" arising from the rights movements of the twentieth century and from media portrayals of
tolerance as a given, and that "the proportions of citizens available to protect the status positions
of traditional [religious] constituencies seem likely to decline'); Dorothy E. Roberts, The Moral
Exclusivity of the New Civil Society, 75 CHI.-KENT L. REV. 555, 570 (2000) (noting that there
has been a "substantial decline in intolerance and overt discrimination in recent decades');
MICHAEL HOUT & CLAUDE S. FISCHER, RELIGIOUS DIVERSITY IN AMERICA, 1940-2000, at 24-25
(U.C. Berkeley Survey Research Center, Working Paper, 2001) (Dec. 2003) ("In sum, over the
twentieth century - and especially during the 'long I96Os' - Americans became much more accepting of religious diversity.. . .'); see also The Pew Forum on Religion & Pub. Life & The Pew
Research Ctr. for the People & the Press, Religion and Politics:Contention and Consensus (2003),
at http://pewforum.org/publicationslsurveys/religion-politics.pdf (describing the increase in Americans' acceptance of Catholic and Jewish presidential candidates).
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that I argue that decentralized government is a structural component
of religious liberty.
A. Madison's Positive Pluralism
My argument for decentralization is grounded in James Madison's
"positive pluralism."' 41 Madison recognized that the existence of a multiplicity of religious sects is the chief structural means of ensuring that
no one sect can gain dominance and impose conditions of religious exercise on others. For Madison, "zeal for different opinions concerning
religion" was the paradigm cause of faction, and his solution to religious faction -

denominational multiplicity -

was his solution to all

faction. 42 A multiplicity of sects would prevent any one sect from oppressing any other. Madison believed that a healthy religious pluralism, more than judicially enforced prohibitions against unequal treatment or establishment, would itself ensure a healthy religious
pluralism.
The argument for multiplicity has become linked to the defense of
a large-scale republic; Madison himself encouraged that connection,
insisting that

the security for civil rights must be the same as for religious rights. It
consists in the one case in the multiplicity of interests, and in the other, in
the multiplicity of sects. The degree of security in both cases will depend
on the number of interests and sects; and this may be presumed to depend
on the extent of country and number of people comprehended under the
43
same government.
But the defense of an expansive republic is not inconsistent with a local institutional role in creating the conditions for pluralism. Madison's extended sphere should not be confused with an argument for
national uniformity. A large territory is, instead, one structural component that prevents any one faction from coalescing.
Indeed, as commentators often observe, the Religion Clauses
emerged from the Founding Congress as local-protecting; the clauses
were specifically meant to prevent the national Congress from legislating religious affairs while leaving local regulations of religion not only
untouched by, but also protected from, national encroachment. 44 The

Steven D. Smith, Blooming Confusion: Madison's Mixed Legacy, 75 IND. L.J. 6i, 70 (2000).
See id.; Blasi, supra note 31, at 796-97.
43 THE FEDERALIST NO. 5o, at 351-52 (James Madison) (Jacob E. Cooke ed., ig6i); see also
Smith, supra note 41, at 70-71 (explaining Madison's belief that federalism was an institutional
structure "in which pluralism can flourish").
44 See AMAR, supra note 2, at 32-42; SMITH, supra note 2, at i8. There is some debate about
whether the Establishment and Free Exercise Clauses should be treated differently for purposes
of incorporation. See AMAR, supra note 2, at 36-37. I agree with those who understand the es41

42

tablishment and free exercise provisions of the First Amendment as a unitary provision -
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political history of the congressional debate supports this jurisdictional
understanding of the Religion Clauses. Madison's original proposal
for the Religion Clauses, debated in August 1789, stated that "no religion shall be established by law, nor shall the equal rights of conscience
be infringed, '4 and thus its literal language was vague as to whether it
would be binding on state governments.
In response to Roger
Sherman's argument that the amendment was unnecessary because
Congress had no delegated power to make religious establishments,
however, Madison stated:
Whether the words are necessary or not ... they had been required by
some of the State Conventions, who seemed to entertain an opinion that
under the clause of the constitution, which gave power to Congress to
make all laws necessary and proper to carry into execution the constitution, and the laws made under it, enabled them to make laws of such a nature as might infringe the rights of conscience, and establish a national religion; to prevent these effects he presumed the amendment was
intended .... 46
Moreover, in response to Benjamin Huntington's concern that
Madison's language could be interpreted to bar the public funding of
churches, which was common in New England, Madison offered to
clarify the amendment by inserting "national" before "religion" because
he believed "that the people feared one sect might obtain a preeminence, or two combine together, and establish a religion to which
they would compel others to conform." 47
Professor Akhil Amar has suggested that the final language, which
applied the Religion Clauses only to the national Congress, indicates
that the Founders were comfortable with the tradition of "local control
... over intermediate institutions."' 48 Professor Marc Arkin suggests a
more regionalist explanation, arguing that the New Englanders sought
to "preserve local government power over religion in order to prevent
the extension of southern political culture into New England." 4 9 As
Arkin observes, the language adopted by the House of Representatives
- "Congress shall make no law establishing religion, or to prevent the
free exercise thereof, or to infringe the rights of conscience" (and which
became substantially the final version) - was proposed by Fisher
Ames, a Massachusetts Federalist.5 0 Ames, known as an ardent pro"Religion Clause," as Mary Ann Glendon and Raul Yanes call it, using the singular. See Mary
Ann Glendon & Raul F. Yanes, Structural Free Exercise, 90 MIcH. L. REV. 477, 478 & n.8 (i99i).
45 1ANNALS OF CONG. 757 (1789).
46 Id. at 758.
47

Id.

48 AMAR, supra note 2, at 45.
49 Marc M. Arkin, Regionalism and the Religion Clauses: The Contributionof Fisher Ames, 47
BUFF. L. REV. 763, 769 (i999).
50 Id. at 763-64 (quoting i ANNALS OF CONG. 796 (1789)).
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ponent of Alexander Hamilton's nationalist program and a consistent
advocate of a powerful central government, emerged as an unlikely
limiter of Congressional power. Yet according to Arkin, the politics of
the Religion Clauses shifted the expected ideological alignments, uniting localist Republicans with Federalist New Englanders in an effort
to preserve the unique character of New England institutions against
the homogenizing force of Southern power.51 The Religion Clauses
that emerged are a result of this regional politicking in defense of local
social norms.
In other words, the Religion Clauses, as originally conceived, had a
diversity-protecting function: they served to protect local approaches
to religious liberty then extant in the states. This is not to say that local establishments should now be defended, or that Madison would
approve of them; his advocacy of Jefferson's Virginia Statute of Religious Freedom suggests that he would not. But it does indicate that
Madison's argument for scale should be read in the context of an already significant localism in religious affairs and that the existence of
such localism was not inconsistent with his arguments for an extended
sphere. Madison's central fear was not that religious factions would
"kindle a flame within their particular States";5 2 he believed that the
causes of faction could not be avoided because they are "sown in the
nature of man. '53 Rather, Madison was concerned that such a faction
would infect the whole. "[A] religious sect," he wrote, "may degenerate
into a political faction in a part of the Confederacy; but the variety of
sects dispersed over the entire face of [the republic] must secure the
national councils against any danger from that source .... ,,54 The
large republic was a practical remedy to the disease of sectarian faction, as it ensured denominational diversity across geographical space.
B. Reconciling the Extended Sphere and the
Dispersal of PoliticalAuthority
One can understand how the Religion Clauses, read through Madison's argument for scale and the Fourteenth Amendment's constraint
on state power, would reinforce the suspicion of local governments as
incubators of religious faction. But the history of the Religion Clauses
shows how local power and a large-scale republic might complement,
rather than compete with, each other. Indeed, the relationship between the extended sphere and the dispersal of political authority
would not have been unknown to Madison. Some years before Madi-

51
52
53
54

Id. at 769-70.
THE FEDERALIST No. Io, at 64 (James Madison) (Jacob E. Cooke ed., 1961).
Id. at 58.
Id. at 65-66.
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son's exposition of the problems of faction appeared in the Federalist
Papers, David Hume, the eighteenth-century Scottish philosopher, had
55
developed a taxonomy of faction and an account of its control.
Hume's solution to the problem of faction was to embrace both the institutional safeguards of decentralized government authority and the
56
wide dispersion of power across a large and populous republic.
Some commentators have pointed to this latter proposal in concluding
that Madison's structural solution to the problem of faction was influ57
enced by Hume.
Hume showed how the dispersal of political authority complements
an extended republic. For Hume, religious sects were the paradigmatic faction and the most dangerous to the body politic. 58 "As much
as legislators and founders of states ought to be honored among men,"
he wrote in 1742, "as much ought the founders of sects and factions to
be detested and hated; because the influence of faction is directly contrary to that of laws. '59 "[Plarties of religion," he asserted, "are more
furious and enraged than the most cruel factions that ever arose from
'60
interest and ambition.
Nevertheless, Hume viewed enthusiastic religion as an ally of political liberty because it was by nature antagonistic to the established
clergy, which was historically allied with the monarchy.6 1 Hume's
mechanism for "harness[ing] the energies of enthusiastic religion" while
constraining priestly power was to eliminate the centralized power of
the episcopacy, subject it to strict state control, and decentralize state
control to local governments. 62 As Arkin writes: "In the world of
Hume's ideal commonwealth, dispersion of authority, filtering of electoral participation, and decentralization of government were to prevent factions from forming. The larger the state, the more effective

55 For a discussion of Hume's approach to faction, see Marc M. Arkin, "The IntractablePrinciple:" David Hume, James Madison, Religion, and the Tenth Federalist, 39 AM. J. LEGAL HIST.
148, 15--51 (1995).

56 See id. at 154.
57 For a summary of this debate, see id. at 158.
58 Id. at 152.
59 Id. at 159 (quoting David Hume, Of Parties in General, in DAVID HUME, ESSAYS:
MORAL, POLITICAL AND LITERARY 54, 55 (Oxford Univ. Press, 1963) (74)).
60 Id. at 161 (quoting Hume, supra note 59, at 61).
61 Id. at 163 ("[E]cclesiastical parties - by which Hume meant groups dominated by the
clergy - have always been the enemies of liberty.... In Holland, for example, the established
clergy had favored the House of Orange while the dissenting Arminians sided with the opposition;
in England, the Episcopate sided with the king during the civil war while the Presbyterians were
thrown into the Parliamentary party. From this record, Hume inferred that in England, the established clergy would always ally itself with the Court party.").
62 Id. at 164.
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were these institutional safeguards
because there would be a wider
'63
dispersion of the power structure.

Granted, Hume could not envision the kind of disestablishment
that the American Constitution now embraces and that I presuppose.
In his model republic, there would have been an established church,
though one subject to "strict civil control" and "under the thumb of local government. '64 What is important for my purposes, however, is his
articulation of the relationship between centralized government and
priestly power. Hume viewed the clergy "as a self-identified cadre
with both the organization and interest to compete with government
for the control of the underlying society. '65 He worried significantly
about a clerical-senatorial alliance, which, as he correctly observed,
operated to oppose republican values in the monarchies of Europe. To
that end, he sought to erect barriers to the extension of religious power.
The combination of decentralization and an expansive republic would
prevent religious power from overtaking the civil state.
Whatever else Madison may have borrowed from Hume, he did not
embrace Hume's form of political decentralization. Indeed, the new
Constitution that Madison helped design replaced the old Articles of
Confederation with a more powerful centralized entity. Madison instead embraced disestablishment as the chief mechanism for fostering
competing religious interests. Nevertheless, Hume's model of political
decentralization, shorn of its established church, suggests a subsidiary
means of controlling religious power - one that complements, rather
than replaces, Madison's positive pluralism.
Indeed, neither Hume, who assumed an established church, nor
Madison, who emphasized religious disestablishment, articulated the
relationship between a decentralized political constitution and the social fact of religious pluralism. For Hume, the dispersal of political authority acted as a formal constitutional check on the aggrandizement
of political-religious power by making it difficult for large-scale religious-governmental alliances to form. In contrast, Madison advocated
an expansive republic and disestablishment as the mechanisms for
promoting religious diversity and avoiding the threat of powerful religious factions.
Scholars have generally credited the Madisonian guarantee of disestablishment with fostering American religious vigor, the multiplication
of sects, and the salutary religious competition that results. 66 The em-

63 Id. at I56.
64 Id. at i66.
65 Id. at 162.
66 For repeated assertions of this claim, see i ALEXIS DE TOCQUEVILLE, DEMOCRACY IN
AMERICA 362 (Henry Reeve trans., Schocken Books ig6i) (1835). For an economic version of
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phasis on disestablishment, however, underappreciates the role that the
dispersal of political authority has played in creating the conditions for
religious multiplicity and competition. Dispersal of political authority
not only reduces the potential for powerful religious groups to gain favor in the national councils (as Hume argued), but also serves to generate religious vigor by encouraging the creation of new sects.
This thesis takes seriously Professor Christopher Eisgruber's recent
urging that scholars pay more attention to the role of fragmentation of
government authority in American constitutionalism, 67 particularly its
contribution to American religious vigor. His is not an argument
about political faction, but rather a sociological claim about the constitutional structures that encourage associational activity in small-scale
settings, especially religious activity. In this approach, Eisgruber echoes de Tocqueville, who observed that the dispersal of political authority in America generally encourages the development of private associational organizations, described as the "tumult" of "a thousand
simultaneous voices demand[ing] the ...

satisfaction of their social

wants. '68 By providing the institutional setting in which to pursue religious belief, dispersed authority may indeed be the "more important
variable" 69 in explaining America's dramatic religious diversity.
As was de Tocqueville's, Eisgruber's project is a comparative one,
with Western Europe as the foil to the United States. Relying on social scientists, Eisgruber finds, again like de Tocqueville before him,
that the United States is a remarkably religious society, dramatically
more religious-minded than its counterparts in Western Europe.7 0 In
part, he argues, this is a function of the complex structure of American
government, which encourages groups to seek fulfillment of their needs
through associational activity.7 Fragmented government encourages
associational activity to the extent that private groups, including religious groups, have numerous avenues for affecting social policy on a
number of political levels. And to the extent that Americans look not
this argument, see Laurence R. Iannaccone et al., Deregulating Religion: The Economics of
Church and State, 35 EcON. INQUIRY 350, 350-52 (1997).
67 Christopher L. Eisgruber, Have Supreme Court Decisions Made America More Secular? 486o (Sept. i8, 2001) (unpublished manuscript, on file with the Harvard Law School Library).
68

I DE TOCQUEVILLE, supra note 66, at 292.

69 Eisgruber, supra note 67, at 48.
70 This finding counters the view, sometimes asserted by legal academics and shared by some
ordinary citizens, that the United States is becoming increasingly secular. See id. at i-5 (criticizing literature supporting the claim that America is increasingly secular). As Eisgruber points out,
sociologists tend to "compete to explain why religion is stronger in the United States than in comparable countries ... rather than why America is becoming more secular." Id. at i, 12-24; Cf.
Niall Ferguson, Why America Outpaces Europe (Clue: The God Factor), N.Y. TIMES, June 8,
2003, § 4 (Week in Review), at 3 (claiming that the decline in European religiosity is the reason for
Europe's decreasing economic productivity).
71 See Eisgruber, supra note 67, at 12-24.
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to a centralized authority but to private institutions to provide social
services, religious groups will often play a significant role.
More importantly, government fragmentation provides multiple
"entry points" and "exit points" for religious groups numerous
places in geographical and political space to set up communities of believers and the institutions that serve them. Local government autonomy allows "religious groups to 'recreate at a local level the degree of
cultural homogeneity that is needed to sustain the "church" form of religion."' 7 2 Churches require communities, and the relative fluidity of
jurisdictional opportunities encourages both community and church
formation, either where one resides or in a different community "with
the right religious tone. '7 3 The spatial and legal framework of thousands of local governments allows for the generation of new communities, their churches, and the religious competition that results.
This competition among sects is at the structural heart of religious
liberty in the same way that decentralization is at the heart of political
liberty for de Tocqueville. Indeed, for de Tocqueville, religious activity
is a species of associational activity that decentralization promotes:
It is not impossible to conceive the surpassing liberty which the
Americans enjoy; some idea may likewise be formed of the extreme equality which subsists amongst them, but the political activity which pervades
the United States must be seen in order to be understood. No sooner do
you set foot upon the American soil than you are stunned by a kind of
tumult; a confused clamor is heard on every side; and a thousand simultaneous voices demand the immediate satisfaction of their social wants.
Everything is in motion around you; here, the people of one quarter of a
town are met to decide upon the building of a church; there, the election
of a representative is going on; a little further, the delegates of a district
are posting to the town in order to consult upon some local improvements
74

De Tocqueville contrasted this insatiable activity with the passivity
generated by a "remote [central] authority. 7 S Such an authority "so
monopolizes all the energy of existence, that when it languishes everything languishes around it, that when it sleeps everything must sleep,
that when it dies the State itself must perish. '76 Centralization tends
to dampen associational and religious competition by encouraging the
religious entrenchment and stagnation that are the bane of religious

72 Id.

at 51

(quoting STEVE

BRUCE,

RELIGION

IN

THE

MODERN

WORLD:

FROM

CATHEDRALS TO CULTS 142 (1996)).

73 AMAR, supra note 2, at 45 (discussing early American history and the role of local control in
allowing religious dissenters to "vote with their feet").
74

I DE TOCQUEVILLE, supra note 66, at 292.

75 Id. at 93.
76 Id. at 93-94.
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entrepreneurship. 7 7 A hierarchical, centralized political constitution
undermines the incentive for individuals to engage in the associational
activity necessary to "build a church" and favors more established and
powerful institutionalized religions over unorganized, neighborhoodlevel, unaffiliated sects. Centralization and uniformity tend to serve
the purposes of larger institutional actors; fluidity, mobility, and diversity favor the creation of new sects.
In this way, disestablishment and dispersal of authority together set
the conditions for religious vigor. The dispersal of political authority
serves two purposes. First, by serving as a structural check on religious aggrandizement, decentralization prevents the coalescing of religious factions in the national councils and guards against the kind of
dangerous alliance between religion and national political authority
that Hume feared. Second, by providing for the constitutional conditions in which religious activity will more likely be pursued, decentralization encourages the healthy religious pluralism that Madison
saw as the chief structural check on religious factionalism.
It should be emphasized that this model assumes that religious
power is dangerous to the republic, and therefore it, like other forms of
faction, needs to be contained through multiplicity - the Federalist's
famous checking of interest against interest. On this account, religion
is not simply a sphere of private activity to be protected from state interference, but rather a comprehensive framework for organizing social
life that competes for power directly with the civil state, and that
8
therefore must be contained in its own right.7 This is important: the
modern tendency is to understand religious liberty within a rightsprotecting tradition, as a negative liberty - like the right of privacy or
free speech - that entitles the holder to protection from state interference. One result of this rights-based conception is that it necessitates
the intervention of countermajoritarian institutions, like the Supreme
Court, that must define a sphere of protected individual activity and
defend it against all comers.
But the Religion Clauses - with their dual character of protecting
free exercise and preventing establishment - do not merely demand a
particular type of government noninterference or nondiscriminatory
conduct. If religion presents a serious risk of faction, as Madison and
Hume warned, then institutional design plays as important, if not
more important, a role than judicial enforcement of standards of gov77 See id.; ROGER FINKE & RODNEY STARK, THE CHURCHING OF AMERICA, 1776-i99o,
at 17-2 1 (1992) (noting that "to the degree that a religious economy is unregulated, pluralism will
thrive").
78 Another way to put this point is that religion has characteristics of sovereignty. See Scott C.
Idleman, Why the State Must Subordinate Religion, in LAW & RELIGION: A CRITICAL
ANTHOLOGY 175 (Stephen F. Feldman ed., 2000).
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ernment behavior. For an institutionalist, the important question is
how to establish ongoing political relationships between civil and religious authority that best maintain the appropriate balance of power
between the two. Religious liberty, then, is not primarily about defining and protecting individual rights (though it is about that, too), but
rather maintaining a particular institutional arrangement.7 9 Disestablishment, the extended sphere, and the dispersal of political authority
prevent the formation of clerical-senatorial alliances in the whole and
help generate the religious multiplicity that ensures that no one sect
can gain dominance. The decentralization of political authority - and
specifically local government - is a structural component of religious
liberty.
II. DECENTRALIZED FREE EXERCISE
The decentralization thesis suggests a comparative rather than an
absolute answer to the question: "Are localities a threat to religious liberty?" Obviously, local discrimination against religion or disfavored
religions should concern us a great deal. But the decentralization thesis suggests that the greater threat may be from Congress. If the dispersal of authority is an independent institutional check on religious
favoritism, then national-level religion-benefiting legislation may be a
more significant and overlooked threat to religious liberty than local
oppression of one kind or another. This does not mean that the Supreme Court should get out of the business of enforcing Religion
Clause norms on states and localities. It does mean, however, that the
Court should be attentive to institutional location, that is, to the scale
of religion-benefiting or religion-burdening legislation. More specifically, the doctrine should reflect a particular wariness about the relationship between centralized political authority and religion. On this
account, religious liberty may suffer more from national attention than
from national neglect.
This Part applies these lessons to the Court's free exercise doctrine.
The analysis begins with the Free Exercise Clause because Congress
has been particularly aggressive in asserting a national standard of
deference to religious institutions and claimants. This aggressiveness
is a product of an ongoing disagreement between Congress and the
Court over the constitutional status of free exercise exemptions - the
ability or obligation of legislatures to permit religious claimants to
79 Consequently, this Article does not articulate an account of religious freedom as a sphere of
protected conduct or as a prohibition on government activity. It also does not apply the institutionalist analysis to other kinds of constitutional rights, which do not have the same character as
religious liberty. The theory of decentralized power offered here is peculiar to religious liberty
and importantly limited to it. But cf Rosen, supra note 29, at 65-112 (offering a more generally
applicable argument for tailoring constitutional rights to the appropriate level of government).
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avoid compliance with otherwise generally applicable laws because
such laws impose burdens on their religious exercise. The Supreme
Court held in Employment Division v. Smith80 that the Free Exercise
Clause does not require that generally applicable, neutral laws that incidentally burden religious practice be justified by a compelling governmental interest. Congress disagreed and sought to overrule Smith
by adopting the Religious Freedom Restoration Act (RFRA),8 ' which
subjected all laws that burden religious exercise to compelling interest
review. The Court, in turn, struck down RFRA as beyond congres82
sional power in City of Boerne v. Flores.
This familiar story has resulted in much consternation and handwringing (not to mention litigation) over the relative powers of Court
and Congress and has become part of the wider federalism battles that
have characterized the Rehnquist Court. What have gotten lost in the
fray are the substantive religious liberty arguments for a free exercise
doctrine that encourages the wide dispersal of political authority, as
well as Smith's and Boerne's contribution to that dispersal. Indeed,
the scholarly debates tend to treat Smith and Boerne each in isolation
- the former as an issue for the First Amendment's Religion Clauses,
the latter as fodder for the federalism debates. That is because there
has not been a robust theory of decentralized power linking the two.
Attention to the role of the local, however, reinvigorates Smith and
Boerne as a story - albeit an incomplete and partial one - of religious-liberty-protecting jurisdictional diversity.
A. Smith and Boerne Began To Decentralize
Free Exercise Clause Exemptions
This story begins with Smith. Prior to Smith, there appeared to be
something of a consensus, composed of two parts, about the extent to
which the Constitution permits or requires governments to provide exemptions from generally applicable laws that burden religiously motivated conduct. The first part of this consensus, to which the majority
of the members of the current Court still seem to adhere, was that legislatures are permitted to accommodate religiously motivated activity
by providing exemptions to religious claimants from otherwise applicable laws.8 3 These accommodations were (and continue to be) policed
by the Court to ensure that they do not unduly favor religion or specific religions and thereby contravene the Establishment Clause. The
80 494 U.S. 872 (1990).
81 Pub. L. No. 103-141, 107 Stat. 1488 (1993) (codified at 42 U.S.C. §§ 2ooobb to 2ooobb- 4
(2000)).
82 521 U.S. 507, 511 (1997).

83 See, e.g., Zelman v. Simmons-Harris, 122 S. Ct. 2460, 2473-74 (2002) (O'Connor, J., concurring) (listing tax deductions and exemptions for religious entities and activities).
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second part was that such legislative accommodations are required by
the Free Exercise Clause when otherwise general laws impose an undue burden on religious exercise and are not narrowly tailored and justified by a compelling governmental interest.8 4 These mandatory exemptions were imposed by the courts as an enforcement of the Free
Exercise Clause.
Smith retained the first of these principles but rejected the second.
Recall that Smith involved a free exercise challenge to state drug laws
that criminalized the possession and use of certain controlled substances, including peyote, a hallucinogenic employed in Native American religious ceremonies. 85 Two Native American employees of a drug
and alcohol rehabilitation facility in Oregon were fired after admitting
to having ingested peyote during a religious ceremony. The Oregon
Supreme Court held that the state's prohibition of the sacramental use
of peyote violated the Free Exercise Clause. 86 The Supreme Court reversed, holding that generally applicable neutral laws can permissibly
be applied to religiously motivated conduct on the same basis as to
nonreligiously motivated conduct.87
The decision was a departure
from the Court's previous doctrine, articulated in Sherbert v. Verner,
that undue burdens on religious exercise have to be narrowly tailored
and justified by a compelling governmental interest. 8
Though the
Smith Court did not overrule Sherbert, it seriously limited its applicability.89
Critics immediately charged that Smith was wrongly decided and
have since urged the return to a heightened standard of review more
akin to the strict scrutiny test enunciated in Sherbert.90 These critics
offer two primary justifications for a heightened standard. The separationist argument asserts that accommodations are required by the
Free Exercise Clause, which treats religious rights of conscience as a
special category of political rights immune from governmental regulation. 9 1 The antidiscrimination argument asserts that religion generally,
84

See, e.g., Sherbert v. Verner, 374 U.S. 398, 403 (1963).

85 Smith, 494 U.S. at 874.
86

Id. at 875.

87 Id. at 882.
88 See Sherbert, 374 U.S. at 403.
89 See Smith, 494 U.S. at 883 (admitting that the Sherbert test had not been used as often as it

could have been, and that the Court had sometimes refused to apply the test even when applicable).
90 See, e.g., Jesse H. Choper, The Rise and Decline of the Constitutional Protection of Religious Liberty, 70 NEB. L. REV. 65 1, 673 (199i); Douglas Laycock, The Remnants of Free Exercise,
199o SuP. CT. REV. 1, 68; Michael W. McConnell, Free Exercise Revisionism and the Smith Decision, 57 U. CHI. L. REV. 1109, 1128 (i99o).
91 See, e.g., Michael W. McConnell, Accommodation of Religion: An Update and a Response to
the Critics, 6o GEO. WASH. L. REV. 685, 689-94 (1992) [hereinafter McConnell, Accommodation
of Religion]; Michael W. McConnell, The Origins and Historical Understanding of Free Exercise
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and minority religions in particular, needs protection because governments tend to treat religious activity poorly in comparison to equiva92
lent secular activity.
Increasingly, however, scholars have expressed skepticism about the
entire project of free exercise exemptions. First, they have argued that
there is no normative basis for distinguishing between religiously
motivated activity and equivalent nonreligiously motivated activity.
Thus, the claim that religious rights of conscience deserve special protection runs into an equality objection. 93 Professor Mark Gedicks, for
example, asserts that it is simply impossible to "explain why religious
people are constitutionally entitled to exemptions from laws that burden their religious practices, but nonreligious people are not entitled to
exemptions from laws that burden personal moral commitments as serious as religion. '94 If the Free Exercise Clause embodies respect for
rights of conscience, the differential treatment of religious and nonreligious claimants - for example, the Quaker conscientious objector versus the atheist conscientious objector - is incoherent.
A second objection to free exercise exemptions is grounded in a
skepticism of judicial role, in particular, skepticism that free exercise
exemptions are the proper solution to religious discrimination. Critics
have charged that judicially enforced free exercise exemptions require
courts to engage in arbitrary and unacceptably subjective balancing of
the religious burden on individual claimants as against the govern-

ment's regulatory interest. 95 On the one hand, critics argue, this balancing requires courts to assess the legitimacy of religious claims of exemption, an inquiry that is likely to favor well-established, mainstream
religious practices as opposed to idiosyncratic ones, thus entrenching
current cultural practices as the norm. 96 On the other hand, courts
of Religion, 103 HARV. L. REV. 1409, 1415-16 (199o) [hereinafter McConnell, Origins and Historical Understanding].
92 See Christopher L. Eisgruber & Lawrence G. Sager, The Vulnerability of Conscience: The
Constitutional Basisfor ProtectingReligious Conduct, 6I U. CHI. L. REV. 1245, 1248 (1994).
93 See, e.g., id. at 1291-97; Frederick Mark Gedicks, An Unfirm Foundation:The Regrettable
Indefensibility of Religious Exemptions, 20 U. ARK. LITTLE ROCK L.J. 555, 556 (1998); William
P. Marshall, In Defense of Smith and Free Exercise Revisionism, 58 U. CHI. L. REV. 308, 319-20
(199').
94 Gedicks, supra note 93, at 556.
95 See Marshall, supra note 93, at 311-13.
96 See id. at 3 11-12. Mark Tushnet, for example, argues that accommodations may mask discrimination against those religious groups that do not receive them. See Mark Tushnet, Questioning the Value of Accommodating Religion, in LAv & RELIGION: A CRITICAL ANTHOLOGY 245,
251-52 (Stephen M. Feldman ed., 2000).
In fact, the strict scrutiny regime of Sherbert resulted in less-than-robust protection of minority religious practices. See James Ryan, Note, Smith and the Religious Freedom Restoration
Act: An Iconoclastic Assessment, 78 VA. L. REV. 1407, 1412 (1992). Outside the employment context, the Supreme Court has failed to invalidate any neutral laws of general applicability except
for the mandatory school attendance law challenged in Wisconsin v. Yoder, 406 U.S. 205 (1972).
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may underestimate the strength of the state's interest, granting exemptions to individual religious claimants that have adverse effects when
viewed in the aggregate.97
The debate over judicially mandated free exercise exemptions thus
has centered on their normative coherence and the Court's institutional competence. What is important for my purposes, however, is
that by getting out of the exemptions game in Smith, the Court
adopted a deferential stance toward all legislative regulation, including
- most importantly - local regulation. With Smith, the Court empowered legislative bodies throughout the country to make decisions
about whether to accommodate religious practice, unbounded at least
by federal constitutional law. This is exactly what happened in the
Smith case itself. After Smith, the Oregon legislature passed a statute
that exempted the religious use of peyote from state drug laws. 98
Smith therefore opened the door to institutional discretion at the state
and local levels.
However, Smith also invited Congress to close that door. Smith
alone did not make any claims about the appropriate legislative site
for religious accommodations, though it explicitly held that legislatures
had the power to accommodate at their discretion. By foreclosing the
judiciary from initiating mandatory free exercise exemptions, the
Court essentially erected a large billboard directing religious institutions and believers to legislatures for discretionary relief. Unsurprisingly, that is exactly where religious groups turned.
Smith thus set off an institutional battle between the Court and
Congress. Outraged by the Court's decision and encouraged by a host
of religious and civil liberties organizations, Congress passed RFRA. 99
RFRA explicitly stated that it was Congress's intent to overrule Smith
and reinstate the Sherbert compelling interest test across all levels of
government - federal, state, and local. 10 0 In stating that all govern-

See Ira C. Lupu, The Case Against Legislative Codificationof Religious Liberty, 21 CARDOZO L.
REV. 565, 568-71 (1g9); Eisgruber & Sager, supra note 92, at 1246. Moreover, the Court has
taken great pains to marginalize Yoder. See Employment Div. v. Smith, 494 U.S. 872, 881-82
(i99o). The Supreme Court's track record tends to support the claim that before Smith, the free
exercise exemption regime of Sherbert was in "deep disarray." Lupu, supra, at 569.
97 See Marshall, supra note 93, at 311-13.

98 See OR. REV. STAT. § 475.992(5) (2ooi) (creating an affirmative defense to prosecution under the drug law if the peyote is used: "(a) In connection with the good faith practice of a religious
belief; (b) As directly associated with a religious practice; and (c) In a manner that is not dangerous to the health of the user or others who are in the proximity of the user"). See also Drug
Watch, NAT'L L.J., May 7, 199o, at 6 (stating that the Oregon Legislature is considering a law to
override Smith and quoting a local politician as saying that "[iut's not desirable to have a patchwork of laws exempting this drug or that drug ...[b]ut the Supreme Court has given us very few
options').
99 42 U.S.C. §§ 20oobb to 20oobb- 4 (2000).
100 Id. § 2ooobb.
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mental acts that impose an undue burden on religious exercise are invalid unless justified by a compelling governmental interest, RFRA
adopted the Sherbert strict scrutiny standard almost verbatim. 10 1
The Court, in turn, replied to RFRA with City of Boerne v. Flores.'0 2 In Boerne, a local church, asserting its privileges under the federal statute, sought compelling interest review of a local historic preservation ordinance that prevented it from building an addition onto its
sanctuary. 0 3 The Court struck down RFRA as unconstitutional (at
least as applied to states and localities104) on the grounds that Congress
does not have the authority to legislate free exercise doctrine under the
enforcement provisions of the Fourteenth Amendment or pursuant to
principles of separation of powers. 05 The Court held that, while Congress has the power to adopt remedial legislation to protect constitutional rights (including religious free exercise rights) under Section 5 of
the Fourteenth Amendment, it cannot alter the substance of those
rights. 10 6 The Court held that the test for distinguishing appropriate
prophylactic legislation from substantive redefinition is that valid Section 5 legislation must exhibit "congruence and proportionality between the injury to be prevented or remedied and the means adopted

101 Id. § 2ooobb-I.
102 521 U.S. 507 (I997).
103 Id. at 512.
104 It is unclear whether RFRA is unconstitutional as applied to federal government actions.
Some commentators think so. See, e.g., Joanne C. Brant, Taking the Supreme Court at Its Word:
The Implicationsfor RFRA and Separation of Powers, 56 MONT. L. REV. 5, 6 (i995); Christopher
L. Eisgruber & Lawrence G. Sager, Why the Religious Freedom Restoration Act Is Unconstitutional, 69 N.Y.U. L. REV. 437, 469-73 (1994); Eugene Gressman & Angela C. Carmella, The
RFRA Revision of the Free Exercise Clause, 57 OHIO ST. LJ. 65, 119-39 (1996); Marci A. Hamilton, City of Boerne v. Flores: A Landmarkfor Structural Analysis, 39 WM. & MARY L. REV. 699,
718-22 (I998); Marci A. Hamilton, The Religious Freedom Restoration Act Is Unconstitutional,
Period, i U. PA. J. CONST. L. 1, 14-19 (1998). But see Gregory P. Magarian, How To Apply the
Religious Freedom RestorationAct to Federal Law Without Violating the Constitution,99 MICH.
L. REV. 1903, i9o6-o7 (2001); Ira C. Lupu, Why the Congress Was Wrong and the Court Was
Right - Reflections on City of Boerne v. Flores, 39 WM. & MARY L. REV. 793, 81o (I998).
The lower courts are split. Compare Waguespack v. Rodriguez, 22o B.R. 31, 36-37 (W.D.
La. 1998) ("[T]he Court was clear it was ... invalidating R.F.R.A. because it violated the principle
of separation of powers. . . .'), United States v. Sandia, 6 F. Supp. 2d 1278, 1281 (D.N.M. 1997),
and In re Gates Cmty. Chapel, 212 B.R. 220, 225-26 (Bankr. W.D.N.Y. 1997), with In re Young,
141 F.3d 854, 856 (8th Cir. 1998), cert. denied, 525 U.S. 81i (i998) ("RFRA is constitutional as
applied to federal law."), Morehouse v. United States, No. CIV.A.3:97-CV-o 3 3 o-D, 1998 WL
320268, at *3-4 & n.6 (N.D. Tex. June 8, 1998), In re Hodge, 220 BR. 386, 393-401 (Bankr. D.
Idaho 1998), and Steckler v. United States, No. CIV.A.96-IO54, 1998 WL 28235, at *2 (E.D. La.
Jan. 26, 1998). A number of courts have assumed, without holding, that RFRA applies to federal
claims. See, e.g., Alamo v. Clay, 137 F. 3 d 1366, 1368 (D.C. Cir. 1998); Tinsley v. Dep't of Justice,
No. 97-504, 1997 WL 529068, at *i (D.C. Cir. July 31, 1997); Packard v. United States, 7 F.
Supp. 2d 143, 146-47 (D. Conn. 1998).
1O5 See Boerne, 521 U.S. at 536.
106 See id. at 519.
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RFRA, the Court stated, "appears ... to attempt a

substantive change in constitutional protections,"'10 8 and thus is not a
proper exercise of enforcement powers: "Legislation which alters the
meaning of the Free Exercise Clause cannot be said to be enforcing the
Clause. Congress does not enforce a constitutional right by changing
what the right is."109
Scholars have written extensively about the separation of powers
battle between the Court and Congress, most often in the context of
the Fourteenth Amendment's Section 5 powers and usually by way of
bemoaning judicial overreaching. 10° As with Smith, Boerne has been
vilified, but for reasons wholly apart from religious liberty. That is because commentators hostile to the thrust of the Rehnquist Court's federalism jurisprudence see Boerne (not altogether incorrectly) as the
opening wedge in the restriction of Congress's Section 5 power. Those
commentators worry that the Boerne holding has and will continue to
limit the ability of Congress to adopt beneficial minority-protecting
legislation, particularly civil rights legislation.1 1
What has received relatively little attention, however, is the decentralizing force of the Court's combined decisions in Smith and Boerne.
Professor Lillian BeVier is one of the few commentators who has noted
that Smith and Boerne together allow states and localities to determine
the degree of legislative accommodation of religious practice." 2 Smith
does this by providing states and localities with the option to regulate
religious conduct as part of a generally applicable neutral regulatory
regime; Boerne, by striking down RFRA, reinstates that option.

107 Id. at 520.
108 Id. at 532.
109 Id. at 519.
110 See, e.g., Larry D. Kramer, The Supreme Court, 2000 Term-Foreword: We the Court, 1i5
HARV. L. REV. 4, 136-140 (2001); Robert C. Post & Reva B. Siegel, Equal Protection by Law:
Federal Antidiscrimination Legislation After Morrison and Kimel, 1io YALE L.J. 441 (2000)
[hereinafter Post & Siegel, Equal Protection]; Robert C. Post & Reva B. Siegel, Protecting the
Constitutionfrom the People: JuricentricRestrictions on Section Five Power, 78 IND. L.J. i, 2
(2003); see also JOHN T. NOONAN, JR., NARROWING THE NATION'S POWER: THE SUPREME
COURT SIDES WITH THE STATES 2 7-31 (2002).

111 In fact, the federalism heart of Boerne - its limitation on Congress's exercise of power under Section 5 of the Fourteenth Amendment to enact "remedial" legislation - has been employed
to some effect in subsequent cases having nothing to do with religious liberty. See, e.g., United
States v. Morrison, 529 U.S. 598, 61g, 627 (2000) (holding that Section 5 did not give Congress
authority to enact a civil remedy under the Violence Against Women Act). But see Nev. Dep't of
Human Res. v. Hibbs, 123 S. Ct. 1972 (2003) (holding that Section 5 did give Congress the authority to enact provisions of the Family and Medical Leave Act). And commentators are correct that
Boerne is at the core of recent federalism decisions that have imposed some limits on Congress's
use of Section 5 power. See generally Post & Siegel, Equal Protection, supra note nio.
112 See Lillian R. BeVier, Religion in Congress and the Courts: Issues of Institutional Competence, 22 HARV. J.L. & PUB. POL'Y 59, 65 (1998).
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Granted, neither Smith nor Boerne made an institutionalist argument that state or local governments can be trusted to act responsibly
toward religious minorities, or that the dispersal of political authority
is a necessary component of religious liberty. Nevertheless, it is useful
to read Smith and Boerne together for what they mean for the regulation of religious practice by states and localities rather than to read
Boerne separately for what it (now detached from Smith) has come to
mean in the context of the Court's newly minted federalism jurisprudence. Smith and Boerne together shift the institutional locus of decisions about religious accommodations out of hierarchical, local-normtrumping institutions -

the Court and Congress -

and potentially

downward. That is, the cases spur the salutary decentralization of free
exercise.
B. Smith and Boerne Are Under-Theorized
This outcome is more a product of accident than the result of a
well-formed theory of religious decentralization. The problem with
Boerne is that it does not connect up with substantive religious liberty
concerns at all; the Court treats Boerne as a case about congressional
power, not as one about religious freedom. The result is a doctrine
that is too hostile to congressional power generally and too congenial
to congressional power that affects religion specifically. The federalism concerns articulated in Boerne have overtaken the religion concerns articulated in Smith, when the doctrine should be focused on
both - the institutional effects of centralized religion-benefiting legislation.
The consequences of this lack of a religion-specific theory of federalism are apparent in the judicial confusion over the Religious Land
Use and Institutionalized Persons Act (RLUIPA). 13 RLUIPA is Congress's latest salvo in its war with the Court over free exercise.
Drafted in an effort to overcome the constitutional problems of its
predecessor legislation, RLUIPA has been defended by its supporters
as sufficiently "congruent and proportional"'114 to survive Court scrutiny under Section 5 doctrine because it is tailored to particular subsets
of government conduct: land use and institutionalized persons.' 1 5 In
an attempt to avoid the Section 5 inquiry altogether, Congress also invoked its commerce and spending powers as additional support for its

to 200OCC-5 (2000).
See Morrison, 529 U.S. at 625-26 (describing the Court's "congruence and proportionality"
test for Section 5 legislation).
115 See, e.g., Roman P. Storzer & Anthony R. Picarello, Jr., The Religious Land Use and Institutionalized Persons Act of 2ooo: A ConstitutionalResponse to UnconstitutionalZoning Practices, 9
113 42 U.S.C. §§ 2000CC
114

GEO. MASON L. REV. 929, 977 (2ooi).
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authority to adopt a statute that regulates the intricacies of local land
1 16
use and the treatment of any institutionalized person in the country.
RLUIPA is important because it explicitly challenges traditional local prerogatives in the area of land use, my focus here. RLUIPA
states:
No government shall impose or implement a land use regulation in a
manner that imposes a substantial burden on the religious exercise of a
person ... unless the government demonstrates that imposition of the
burden on that person . . . is in furtherance of a compelling governmental
interest; and ... is the least restrictive means of furthering that compelling
governmental interest. 117
This is the Sherbert standard as originally codified in RFRA, now
more specifically targeted to land-use cases." 8 RLUIPA is, in essence,
the first national land-use ordinance. To Congress and the law's supporters, RLUIPA is necessary to prevent local governments from discriminating against particular religions (or religion in general) by limiting religious congregations' ability to build or expand places of worship. The charge is that localities enforce religious bigotry through the
strategic use of often vague and standardless land-use ordinances and
development processes. 1 9 To its critics, RLUIPA is a dramatic interference with local power to enforce generally applicable zoning rules
and an unnecessarily broad exemption that allows religious organizations (and no others) to flout a community's reasonable land-use concerns.

120

Courts dealing with the constitutionality of the statute have been
stymied, however, as they struggle with the combined meaning of
Smith and Boerne in a somewhat unique context.' 2 1 Recall that in
See 42 U.S.C. § 2000CC.
Id. § 2ooocc(a)(i).
118 1 concentrate on the land use provisions of RLUIPA. Other provisions concern religious
exercise by persons confined to institutions such as prisons. See id. § 200occ-I.
119 See, e.g., Von G. Keetch & Matthew K. Richards, The Need for Legislation To Enshrine Free
116
117

Exercise in the Land Use Context, 32 U.C. DAvIs L. REV. 725, 726-31 (ig9); Storzer & Picarello,

supra note 115, at 930; see also Douglas Laycock, State RFRAs and Land Use Regulation, 32 U.C.
DAvIs L. REV. 755, 760 (I999).
120

See, e.g., Marci A. Hamilton, Federalism and the Public Good: The True Story Behind the

Religious Land Use and InstitutionalizedPersonsAct, 78 IND. L.J. 311, 335-41 (2003).
121 Four Courts of Appeals have considered the constitutionality of the prisoner provisions of
RLUIPA. The Fourth, Seventh, and Ninth Circuits have upheld the statute; the Sixth Circuit
recently struck it down as a violation of the Establishment Clause. Compare Madison v. Riter,
No. 03-6362, 2003 WL 22883620 (4 th Cir. Dec. 8, 2003), Charles v. Verhagen, 348 F.3 d 6o ( 7th
Cir. Oct. 30, 2003), and Mayweathers v. Newland, 314 F 3 d io62, lo68-69 (9th Cir. 2002), cert.
denied, 124 S. Ct. 66 (2003), with Cutter v. Wilkinson, 349 F 3 d 257 (6th Cir. 2003).
The district courts are also unevenly split. Compare Elsinore Christian Ctr. v. City of Lake
Elsinore, 291 F Supp. 2d lO83 (C.D. Cal. 2003) (holding that the land use provisions of RLUIPA
exceeded Congress's enforcement powers under the Fourteenth Amendment and were not a valid
exercise of Congress's power under the Commerce Clause), Kilaab Al Ghashiyah v. Dep't of
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Boerne the Court struck down RFRA's compelling interest test and
permitted the application of a local historical preservation ordinance
that prevented a congregation from constructing an addition to its
church. Thus, the very category of regulation that Boerne declared
that Congress could not touch with RFRA - local zoning ordinances
- is the very category that RLUIPA intends, albeit more directly, to
regulate. That it is possible that RLUIPA solves the constitutional infirmities of RFRA is something of a study in constitutional formalism;
if RLUIPA is constitutional, then it turns out that Congress can reinstate the compelling interest test for the local land-use regulations
found in Boerne to be congressionally unregulable. Such a reversal of
fortunes would entail reading Boerne as a relatively insignificant constraint on Congress generally to enact remedial legislation as a matter
of Fourteenth Amendment doctrine, and reading Smith as a relatively
insignificant constraint on Congress generally to enact free exercise exemptions as a matter of Religion Clause doctrine.
Consider Boerne and the scope of congressional power first. Both
those courts that have upheld RLUIPA and those that have struck

Corr., 250 F. Supp. 2d ior6 (E.D. Wis. 2003) (holding that the section of RLUIPA governing prisoner's claims violated the Establishment Clause), Madison v. Riter, 240 F. Supp. 2d 566 (W.D. Va.

2003) (ruling that RLUIPA violates the Establishment Clause because it has the primary effect of
advancing religion over other beliefs), rev'd, Madison v. Riter, 355 F.3 d 310 (4 th Cir. 2003), with
Johnson v. Martin, 223 F.Supp. 2d 820, 828 (W.D. Mich. 2002) (holding that RLUIPA is constitutional because it is "saved by its jurisdictional requirement which establishes the requisite nexus
to interstate commerce to satisfy the Commerce Clause"), Gerhardt v. Lazaroff, 221 F. Supp. 2d
827 (S.D. Ohio 2002) (finding RLUIPA constitutional because the Act does not violate the Establishment Clause and is a valid exercise of the spending power), Charles v. Verhagen, 220 F. Supp.
2d 955 (W.D. Wis. 2002) (holding that RLUIPA section that prohibited a prison from restricting
prisoner's access to Islamic prayer oil in his cell was a valid exercise of congressional authority
under the Spending Clause, and did not violate the First or Tenth Amendment), aff'd, Charles v.
Verhagen, 348 F.3 d 6oi ( 7th Cir. 2003), Freedom Baptist Church v. Middletown, 204 F. Supp. 2d
857 (E.D. Pa. 2002) (finding, as the first case to rule on the constitutionality of RLUIPA's land use
provisions, that Congress acted validly under both the Commerce Clause and Spending Clause,
and that the Act did not violate Section 5 of the Fourteenth Amendment), Mayweathers v. Terhune, No. CIVS96I58LKKGGHP, 2001 WL 804140 (E.D. Cal. July 2, 2001) (holding, in a prison
case, that Congress acted properly pursuant to its power under the Commerce Clause and Spending Clause, and that RLUIPA does not violate the Establishment Clause because it does not promote religion over irreligion), aff'd sub nom. Mayweathers v. Newland, 314 F.3 d IO62, IO68--69
(9th Cir. 2002), cert. denied, 124 S. Ct. 66 (2003). Finally, a number of federal district courts have
assumed, without deciding, that the RLUIPA is constitutional. See Marria v. Broaddus, No. 97
Civ.8297 NRB, 2003 WL 2 1782633 (S.D.N.Y. July 31, 2003) (assuming RLUIPA's constitutionality); Ulmann v. Anderson, No. Civ. 02- 4 0 5 -JD, 2003 WL 168653 (D.N.H. Jan. 21, 2003) (same);
Grace United Methodist Church v. City of Cheyenne, 235 F.Supp. 2d 1186 (D. Wyo. 2002) (same);
Hale o Kaula Church v. Maui Planning Comm'n, 229 F. Supp. 2d 1056, 1072 (D. Haw.

2002)

(stating that the claim that RLUIPA is unconstitutional is moot); Cottonwood Christian Ctr. v.
Cypress Redevelopment Agency, 218 F. Supp. 2d 1203, 1221 (C.D. Cal. 2002) (assuming RLUIPA's
constitutionality but adding in dicta that "RLUIPA would appear to have avoided the flaws of its
predecessor RFRA, and be within Congress's constitutional authority'); Murphy v. Zoning
Comm'n, 148 F. Supp. 2d 173 (D. Conn. 2001) (assuming RLUIPA's constitutionality).
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down the statute have usually glossed over the congressional power
objection, either by treating it as technically solved by RLUIPA's invocation of the Commerce Clause or the Spending Clause as alternative
grounds for congressional action (something Congress failed to do with
22
RFRA), or by reading Boerne's Section 5 holding as quite limited.1
The former move is understandable. Though United States v. Lopez 123 and, more recently, United States v. Morrison,124 show that the
Rehnquist Court is willing to invalidate statutes as beyond Congress's
Commerce Clause power, 12 5 the lower courts seem unwilling to extend
these precedents into an area - land use - that, though traditionally
a "local" prerogative, has all the hallmarks of an economic-affecting
activity. Lopez and Morrison would have to be substantially expanded
to reach the congressional regulation of land markets, even if those
markets have traditionally been controlled by local governments.
Courts' unwillingness to do so makes a great deal of sense.
The lower courts' latter impulse - to read Boerne's Section 5
holding narrowly - also makes sense. As in the Commerce Clause
context, courts are unwilling to read Boerne's limitation on Congress's
Section 5 powers too broadly because they are fearful of restricting
congressional power to enact remedial rights-protecting legislation under the Fourteenth Amendment. Indeed, the Supreme Court has repeatedly instructed lower courts that Congress can enact Section 5 legislation to enforce the constitutional guarantee of free exercise and
that, so long as the legislation does not expand the scope of the constitutional right, Congress may offer protections beyond those required
1 26
by the Court's free exercise jurisprudence.
Courts concerned with not dramatically encroaching on congressional power across the entire spectrum of legislative activities would
thus be forgiven for assuming that it was Congress's blatant attempt
to change the substance of the free exercise right itself that disturbed
the Court in Boerne, and that the limitations on congressional power
in enforcement of the Fourteenth Amendment or the Commerce
Clause will not reach something quite short of that. The Court's

122 Cf., e.g., Hale o Kaula Church, 229 F. Supp. 2d at 1072 (holding that RLUIPA is a valid exercise of congressional power to regulate commerce); Johnson, 223 F Supp. 2d at 828 (same); Terhune, No. CIVS9 6I58LKKGGHP, at *8 (same).
123 514 U.S. 549 (1995).

124 529 U.S. 598 (2000).

125 See id. at 627 (holding that the Violence Against Women Act exceeded Congress's Commerce Clause authority because the statute did not constitute regulation of activity that substantially affected interstate commerce); Lopez, 514 U.S. at 567-68 (holding that the Gun-Free School
Zones Act exceeded Congress's Commerce Clause authority because possession of a gun in a local
school zone was not an economic activity that substantially affected interstate commerce).
126 See, e.g., City of Boerne v. Flores, 521 U.S. 507, 59 0997) ("Congress can enact legislation

under § 5 enforcing the constitutional right to the free exercise of religion.").
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precedents indicate that Boerne's congruence and proportionality test
- while not an insignificant judicial check on congressional power is not going to reach arguably rights-protecting legislation if it at least
seeks to solve a more specific, constitutionally recognized problem that is, if the legislation is not simply an expression of congressional
dissatisfaction with the Court's articulation of rights. Indeed, a clear
majority of the Justices, including the Chief Justice, showed just this
past Term that it was unwilling to apply Boerne's proportionality and
congruence standard too rigorously even in a circumstance that Justice
Kennedy -

the author of Boerne -

found to have failed the test. 27

If RLUIPA falls within the ambit of Congress's powers under the
Commerce Clause, the Spending Clause, or Section 5 of the Fourteenth Amendment, then any constitutional objection to the legislation
has to come from somewhere else. RLUIPA's constitutionality must
then turn on substantive Religion Clause values, the proper interpretation of Employment Division v. Smith,"" and the limits on legislative
power to adopt free exercise exemptions. It is here that courts are
more split, again because of confusion engendered by Smith's and
Boerne's reasoning.
Both Smith and Boerne adopted the traditional consensus view
that legislatures may sometimes permit religious exemptions to generally applicable laws without running afoul of the Establishment
Clause. Recall that under Smith, legislatures may choose to exempt
religiously motivated conduct from generally applicable neutral laws,
like those regulating drug use or land use, but the Court will not require them to do so. Those Justices and commentators who quarrel
with Smith generally disagree with the second half of that holding.
They argue not only that the Establishment Clause permits legislative
exemptions, but also that the Free Exercise Clause sometimes requires
them.' 29 Only Justice Stevens - who joined Smith and concurred in
Boerne 130 - has disagreed with the first half of the holding, arguing
that the Religion Clauses do not even permit legislative accommodations. Justice Stevens argued that exemptions for religiously based
conduct violate the Establishment Clause, because such exemptions

127 See Nev. Dep't of Human Res. v. Hibbs,
dissenting).

123 S. Ct. 1972, 1986, 1992 (2003)

(Kennedy, J.,

128 494 U.S. 872 (1990).
129 See, e.g., id. at 897 (O'Connor, J.,
concurring in the judgment) ("[T]he essence of a free exercise claim is relief from a burden imposed by government on religious practices or beliefs, whether
the burden is imposed directly ... or indirectly through laws that, in effect, make abandonment of
one's own religion.., the price of an equal place in the civil community.').
130 See Smith, 494 U.S. at 873. Justice Stevens also joined the opinion of the Court in Boerne,
but added a concurrence to articulate his view that a "governmental preference for religion ... is
forbidden by the First Amendment." 521 U.S. at 536-37 (Stevens, J.,
concurring).
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constitute a "preference for religion, as opposed to irreligion. '' 131 Justice Stevens thus argued in Boerne that RFRA was unconstitutional
not only because it contravened congressional power under Section 5
or separation of powers, but also because it granted a benefit to religion that was unavailable to otherwise equivalent nonreligious claimants. 13 2 Giving churches a statutory entitlement to ignore generally
applicable land-use ordinances meant that religious institutions had "a
legal weapon that no atheist or agnostic can obtain," and, Justice Stevens wrote, such preferences are "forbidden by the First Amendment."133
Justice Stevens, however, was alone in his opinion that RFRA violated the Establishment Clause. In light of the silence of the other Justices and the Court's observation in Smith that legislative accommodations are generally permissible, courts can reasonably assume that
RFRA failed because of the absence of congressional power, not because of the presence of an Establishment Clause problem. The landuse provisions of RLUIPA, goes the reasoning, are therefore permissible legislative exemptions under the Establishment Clause, because
when the Court had the opportunity to say otherwise in Boerne - a
it did not. 134
case that considered an even broader exemption Courts understandably reason that if RLUIPA does indeed solve the
congressional power infirmities of RFRA, then it is constitutional be35
cause it does not violate the Establishment Clause.
But that outcome is a problem with Boerne, not a distinction one
should be able to make between RFRA and RLUIPA.
Because
Boerne is based on a congressional power argument rather than an Establishment Clause one, it is both too hostile to congressional power
generally and too congenial to congressional power in the religion context. Boerne's reasoning applies to all exercises of congressional Section 5 authority; it is therefore likely to be read narrowly by courts (including the Supreme Court) rightly fearful of restricting power across
the full spectrum of congressional activity. At the same time, the majority opinion in Boerne did not offer a substantive Religion Clause rationale for why we should be skeptical of centralized religionexempting legislation.
131
132

Boerne, 52i U.S. at 537 (Stevens, J., concurring).
See id.

133 Id.
134 Cf., e.g., Mayweathers v. Newland, 314 F.3 d io62, io68-69 (9th Cir. 2002) (ruling without
citing Boerne that RLUIPA does not violate the Establishment Clause); Freedom Baptist Church
v. Township of Middletown, 204 F. Supp. 2d 857, 864 (E.D. Pa. 2002) (rejecting Justice Stevens's
position while noting that "his concurrence was only for himself').
135 See Freedom Baptist Church, 204 F Supp. 2d at 865 ("As [the] language of the RLUIPA is a
cognate of a parallel locution in the RFRA... we believe that City of Boerne confirms that what
we have here is... not an Establishment Clause case.').
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The result is that RLUIPA, which regulates the same local ordinances at issue in Boerne, is arguably constitutional because it solves
what for many lower courts has come to look like a technical or formal
problem - congressional power. By basing Boerne on the "procedural" ground of federalism as opposed to the "substantive" ground of
religious liberty, the Court has invited Congress to attempt repeatedly
to create religion-favoring exemptions that meet the Court's procedural
demands without addressing the substantive liberties at issue. In considering the constitutionality of RLUIPA, the Court should face
squarely the Establishment Clause viability of nationwide religionfavoring exemptions. This approach would set a firmer foundation for
Smith and Boerne, and it would get free exercise doctrine out from
under the larger federalism and separation of powers battles that make
for bad Religion Clause law.
C. What Is Wrong with National
Religion-AccommodatingLegislation?
The Court, in other words, needs a theory of religious liberty that
incorporates decentralization concerns. National religion-exemption
statutes like RLUIPA and RFRA should be beyond congressional
power not because these statutes fail to achieve "congruence and proportionality,1 36 but because the concentration of power in any one institutional entity to favor religion is itself a substantive threat to religious liberty. Instead of treating all legislative exemptions as if they
were institutionally identical, the doctrine should be attentive - as
Madison and Hume both were - to the relative dangers of any religious faction amassing power in the whole. If concentration of power
is a significant threat to religious liberty, then it follows that the Court,
in enforcing religious liberty values, should be relatively warier when
the political authority to make legislative accommodations is centralized than when it is dispersed. In other words, the decentralization
thesis suggests that there are constitutionally relevant differences between wholesale, blanket religion-benefiting trumps, and retail, localized religion-benefiting accommodations.
The most obvious reason for skepticism of national exemptions is
the Humean and Madisonian concern for a clerical-senatorial alliance.
RFRA and RLUIPA are blanket religion-protecting codifications intended to take an entire category of activity out of government regulatory control at any level, and certainly, in RLUIPA's case, out of the
hands of local regulatory authorities.1 37 Such broad-based, legislated
U.S. at 520.
Another example of a religion-favoring federal statute that trumps local norms is the Equal
Access Act, 20 U.S.C. § 407I(a) (2000), which prohibits schools from denying student groups meet136 Boerne, 521
137
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religious exemptions are quite different from similar discrete, local accommodations, most obviously because of the scale of the religious
giveaway. RLUIPA subjects every land-use law in the nation to particular scrutiny for religion-burdening effects. If religious aggrandizement is indeed a significant danger to civil peace, then the overwhelming success of organized religion in defending its prerogatives in the
national councils against contrary local regulations should give us
pause.
The broad-based political power of organized religion as an interest
group is precisely what generated Hume's argument for decentralization. Such success may indicate not only that religious factions have
been able to coalesce, but also that more powerful, organized religious
groups are likely to benefit disproportionally. Professor Marci Hamilton, who best translates Hume's fear of a clerical-senatorial alliance
into modern terms, worries about the institutional power of large, organized churches to obtain more favorable treatment from Congress
than they could otherwise obtain across local jurisdictions. 1 38 In her
public choice version of this story, established pro-religion interest
groups are able to exercise more influence at the national and state
levels than at the local level because pursuing reform locally is costly,
slow, and vulnerable to local resistance. 13 9 Religion-benefiting legislation constitutes a political windfall to an extensive nationwide religious
constituency that can coalesce across local borders and exercise power
at the national level (where special interests have undue influence) obtaining at wholesale what would be difficult to obtain at retail.
One need not embrace Hamilton's full-on skepticism of the national political process, however, to be concerned about the institutional relationship between centralized political authorities and religious interests. RLUIPA was supported by a significant cross-section
of Congress and many major religious organizations.1 4 0 Though local
governments were the chief targets of the law, the opposing opinions of
ing space on the basis of the content of the speech that is to occur at the meetings. See also Bd. of
Educ. v. Mergens, 496 U.S. 226, 234 (I99O) (upholding the Equal Access Act against an Estab-

lishment Clause challenge).
138 See Hamilton, supra note 12o, at 354-56.
139 See Marci A. Hamilton, Why Federalism Must Be Enforced: A Response to Professor
Kramer, 46 VILL. L. REV. io6g, lO81-82 (2001); Marci Hamilton, Struggling with Churches as
Neighbors: Land Use Conflicts Between Religious Institutions and Those Who Reside Nearby,
FINDLAW, at http://writ.news.findlaw.com/hamilton/2oo2o1 7 .html (Jan. 17, 2002) [hereinafter
Hamilton, Struggling with Churches as Neighbors] (arguing that Congress was influenced by religious lobbyists when it passed RLUIPA, and thus failed to take into account the interests of municipalities and states, which were strongly opposed to the Act's passage).
140 See 146 CONG. REC. S7779 (July 27, 2000) (indicating that the Senate bill was passed by
unanimous consent); 146 CONG. REC. H7192 (July 27, 2000) (same in the House); see also 146
CONG. REC. Ei 5 6 3 (Sept. 22, 2000) (statement of Rep. Canady); Hamilton, supra note i2o, at
328-32.
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the League of Municipalities and other locality-representing institutions could barely be heard above the religious freedom din,'4' in large
part because no national politician wanted to be seen as an opponent
of religion.
This deference to religion as a favored class raises a related concern
about centralized religious exemptions. As I have already observed,
scholars have identified a troubling equality objection to treating activity animated by deeply held religious belief differently from that animated by an equally deeply held secular belief.1 42 It is difficult to find
a normatively persuasive difference between, for example, a church
and a nonprofit secular organization, both of which want to operate a
homeless shelter in violation of local zoning regulations yet
43
RLUIPA mandates treating the two claimants differently.
The scope of nationalized religion-benefiting trumps exacerbates
this problem of religious favoritism. Local accommodations are likely
to be more tailored and specific than national or state religious exemptions. For instance, many local governments already exempt religious
buildings from local land-use regulations, but often in the context of a
statute that also exempts other nonprofit or charitable uses of land. As
Professors Eisgruber and Sager observe, "[r]eligious obligations can
clash with the public interest in an infinite variety of ways and with
infinite degrees of intensity.'1 44 Local accommodations will better
calibrate the balance between religious and secular interests. And the
advantage of local accommodations is that they are jurisdictionally
cabined. Even if a locality gets the balance wrong, the effects on religious liberty are geographically contained.
In contrast, centralized religion-favoring legislation like RFRA and
RLUIPA is far from narrowly drawn and is unable to ascertain the intensity of religious and secular interests. Instead, such legislation takes
a whole class of behavior - in RLUIPA's case, land use - and places
it beyond regulatory authority, thus imposing a norm of religious favoritism regardless of the specifics of any particular community. In
terms of the sheer breadth of the regulatory privilege, the favoring of
religion over nonreligion raises significant Establishment Clause con141 See Hamilton, supra note 12o, at 342-44 ("Despite RFRA's enormous impact on state laws
and governance, Congress did not introduce into the record any assessment of the law by state

officials ...

').

See supra pp. 1834.
143 In response to this problem, Professors Eisgruber and Sager suggest that religious exemption legislation such as RLUIPA or RFRA might be saved by expanding the statutory language to
include a compelling interest test for government regulation that imposes an undue burden on
activities animated by any deeply held moral views - secular or religious. See Christopher L.
Eisgruber & Lawrence G. Sager, Why the Religious Freedom Restoration Act Is Unconstitutional,
142

69 N.Y.U. L. REV. 437, 453-54 (1994).
144

Id. at 447.
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cerns. A nationwide measure subjecting all laws to strict scrutiny provides a benefit to religion as an institutional actor, rather than to any
specific religious practice locally observed. It treats religion as a class
for favored treatment.
I do not mean that legislative choices to exempt religiously motivated activity are suspect simply because they treat religion differently
from nonreligion. Often legislative accommodations are ways of adjusting regulatory burdens and benefits for the public good - witness
the local land-use ordinances that exempt all nonprofit organizations,
not just religious ones - and thus do not differ substantially from
those adjustments that are made for many kinds of activities and
groups, religious or not. 14
From an institutionalist perspective, exemptions for religiously motivated conduct are problematic less because they might favor such conduct in any particular instance and
more because of the breadth and institutional location of that favoritism. Justice Stevens's skepticism of religious exemptions on establishment grounds is therefore justified, but not because legislative religious
exemptions always constitute problematic religious favoritism. Rather,
RFRA and now RLUIPA violate Establishment Clause norms in part
because they represent departures from the more commonplace local
adjustments of benefits and burdens.
Indeed, the expansive norm-trumping quality of RFRA and
RLUIPA raises an additional concern: nationwide religion-benefiting
trumps of local norms may generate resentment toward the churches
that employ them. 46 The knowledge that churches are backed by national "privileges" may engender hostility toward religion in general or
spark specific sectarian animosities, not to mention local anger against
national politicians who "kne[el] before the altar of religious lobbyists."'1 47 This antagonism increases religious tension and may also retard the acceptance of religious pluralism in some cases. Knowing that
churches are accompanied by exemptions from local regulatory authority, communities may be less inclined to welcome them. Already,
RLUIPA has generated a backlash against church influx by communi145 See Marci A. Hamilton, Religion, the Rule of Law, and the Good of the Whole: A View from
the Clergy, i8 J.L. & POL. 387, 438-42 (2002); id. at 438 ("[T]here is no constitutional prohibition
on believers requesting an exemption to ease a burden on religious belief, so long as the resulting
law reasonably can be said to serve the common good.").
146 As one land use attorney states:
Whether Congress intended to or not, RLUIPA has clearly put local governments in a
very difficult position vis-a-vis land use decisions and religious groups. Land use,
growth, and development decisions have traditionally been a state and local affair, and
most citizens expect that it will continue to remain in the hands of the elected and appointed officials down at city hall. But RLUIPA arguably gives religious groups a special seat at the table, while removing some others.
Lora A. Lucero, The Evolving RLUIPA Landscape, 26 ZONING & PLAN. L. REP. 6 (2003).
147 Hamilton, Struggling with Churches as Neighbors, supra note 139.
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ties fearful that, once settled, congregations will have an unfettered
ability to expand their operations without regard to local land-use concerns.

148

This growing animosity reveals an unintended consequence of national religion-protecting legislation. By preempting all state and local
legislation, RLUIPA prevents the local negotiation of the religioussecular relationship, closing off the option for local communities to
deal with religious conflict collectively and where it is likely taking
place. It also prevents the possibility of individual exit. One cannot
opt for a less (or differently) religion-favoring jurisdiction (for example,
a neighborhood of atheists) without leaving the country. Such legislation therefore raises the political stakes, because it leaves only the avenue of national political action available for those who oppose the
norm.
This raising of political stakes is dangerous in the world of religious
pluralism; it tends to generate a religion-based politics and to concentrate the full force of religion-related interests onto a single national
scene, as opposed to scattering it about geographically. Moreover, this
politics is emptied of the hard choices that accommodations present.
Instead of promoting debate about the efficacy of drug laws that include prohibitions on ceremonial uses or about the consequences of
giving churches exemptions from local zoning laws, blanket religionfavoring legislation tends to present representatives with a binary
choice at a useless level of generality - one is either voting "for" religion or "against" it. By removing the ability to deal with religious conflict from the institutions in which it most often occurs, by closing off
individual exit options, and by concentrating all possibilities of voice
in Washington, D.C., RFRA, RLUIPA, and other centralizing free exercise legislation increase the dangers of religious politicization.
D. FederalRFRA, State RFRAs, and Judicial Competence
Advocates of RFRA argue that, even after Boerne, the legislation
can be applied to federal laws on the basis that the federal government
can constrain its own exercise of regulatory power even if it cannot
limit that of the states. 149 This seems correct as a doctrinal matter, if
Boerne is read solely as a federalism case.
148

See, e.g., Shannon P. Duffy, Religious Land Use Act Upheld in Zoning Case, LEGAL

INTELLIGENCER, May 9, 2002, at 3 (stating that Middletown, Delaware argued in federal court

that RLUIPA was unconstitutional because it required preferential treatment for religious
groups); MunicipalitiesDefending, LAND USE L. REP., Aug. 28, 2002, at 137 (noting that several
municipalities have challenged RLUIPA in federal court); John T. Slania, Tests of Faith,CRAIN'S
CHI. Bus., Mar. 24, 2003, (reporting that opponents of RLUIPA argue that Congress has legislated in the area of land use, which is normally a local government issue).
149 See, e.g., Gregory P Magarian, How To Apply the Religious Freedom Restoration Act to
FederalLaw Without Violating the Constitution, 99 MICH. L. REV. 1903, 19o6-07 (2oo).
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As I have argued, however, Boerne and Smith should reflect a substantive Religion Clause concern about the exercise of centralized
power benefiting religion as a class. The danger of a clerical-senatorial
alliance is apparent not only in the norm-trumping quality of RFRA
and RLUIPA - a problem that is given voice, albeit weakly, by the
federalism reading of Boerne - but also in those statutes' blanket
nationwide protection of religion as a class. The institutional concerns
that attend the exercise of centralized power do not dissipate if the religious accommodations only apply to federal law. This does not mean
that the federal government cannot legislate accommodations to its
own laws, but rather that the Court should test those accommodations
with an eye toward the relationship between religion and centralized
power. In doing so, the form of the accommodation matters a great
deal. There is a difference between RFRA, which applies indiscriminately to every federal law and regulation, and those discrete exemptions contained in various federal statutes that apply to specific federal
regulations. The former indicates untoward influence of religious institutions, while the latter are more likely representative of a give-andtake of political interests, the commonplace balancing of burdens and
benefits.
The arguments against centralized blanket legislative accommodations also apply to state-level RFRAs, which were passed in significant
numbers after Smith. 15 0 Like the federal RFRA, state RFRAs benefit
religion as a class and trump local norms that incidentally burden religious exercise; a number have been employed to challenge local zoning
ordinances.1 51 State RFRAs, however, do not raise the same separation of powers or federalism concerns as does national religionbenefiting legislation. State legislatures are not bound by the strictures
of Section 5; indeed, federalism values point toward the validity of
state statutes.
Nevertheless, the adoption by states of blanket religion-protecting
accommodations raises similar Establishment Clause concerns about
the relationship between religion and centralized political authority.
Although the fifty state legislatures offer a more dispersed form of political authority than does the federal Congress, states are still far from
decentralized. In the context of religious exemptions, those values often invoked in support of a sphere of state autonomy - local control,
accountability, experimentation, interjurisdictional competition, and
diffusion of political power - are more applicable to local govern-

150 See generally Alan E. Brownstein, State RFRA Statutes and Freedom of Speech, 32 U.C.
DAVIS L. REV. 605, 644 & n.4 (i999).
151 See Douglas Laycock, State RFRAs and Land Use Regulation, 32 U.C. DAVIS L. REV. 755,
769-83 (I999).
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ment.15 2 States are both too large and too politically powerful across
large geographical expanses to accomplish the ends of decentralization.
The value of local accommodations in smaller-scale entities is that they
reflect local norms, local diversity, and the exercise of a limited and
geographically cabined political authority. While not every municipality offers the benefits of small scale (New York City, for instance, is
probably too large), the reservation to local authority to make discrete
decisions about religious accommodations serves to protect against the
amassing of power to benefit religion in any one institution.
As I have already argued, the Court should read the Establishment
Clause as prohibiting centralized religion-benefiting legislation; similar
statewide legislation falls on this theory as well. This approach requires a more robust theory of decentralization than the Court's current federalism jurisprudence provides. Indeed, it requires that the
Court differentiate state exercises of power from local ones even if that
requires overriding state laws that preempt local regulations.
Such an affirmative localism does not require a radical reimagining
of the relationship between local governments and their states.
Though the Court has held that local governments are instrumentalities of the states and therefore do not have any independent constitutional status,113 the Court has also struck down state laws that conflict
with local ordinances.'5 4 Normally the protection of local power is incidental to the vindication of an important federal constitutional or
statutory value. For example, in Romer v. Evans, the Court struck
down a Colorado state constitutional amendment that invalidated local ordinances that had extended antidiscrimination protection to gays
and lesbians on the ground that the state constitutional amendment
violated the Equal Protection Clause. 5 5 There is no reason why a
similar sphere of local authority cannot be preserved by the judicial
application of an Establishment Clause attuned to the scale of legislative action.
The affirmative case for localism in this area also counsels against
a return to the judicially centered exemptions regime that existed be-

152

See Richard Briffault, "What about the 'Ism'?" Normative and Formal Concerns in Contem-

porary Federalism,47 VAND. L. REV. 1303, 1305 (i994).
153 See Hunter v. Pittsburgh, 207 U.S. 16i (1907).
As noted above, however, the Court has
sometimes appeared to embrace a quasi-constitutional status for local governments. See supra

note 27.
154 For a discussion of these cases, see Schragger, supra note 25, at 424-29; Roderick M. Hills,
Jr., Dissecting the State: The Use of FederalLaw To Free State and Local Officialsfrom State Legislatures' Control, 97 MICH. L. REV. 1201 (i999).
155 See 517 U.S. 62o, 623 (1996). For discussion of Romer as a local government law case, see
Barron, supra note 27, at 599.
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tice O'Connor's dissent in Boerne suggested the need for such a return,
essentially asserting that Smith's repudiation of the compelling interest
test was to blame for energizing an angry Congress (and state legislatures) to adopt constitutionally suspect religious exemptions.' 5 7 Implicit in this argument is that the Court should not have loosened its
grip on defining the contours of free exercise exemptions, thus precipitating aggressive political action on a national scale.
This longing for a pre-Smith regime, however, has a certain wistful
quality. Certainly, that regime had the benefit of judicial control. And
those who favor judicial accommodations over legislative ones argue
that courts are institutionally more suited to engage in an ad hoc balthe least of which
ancing of interests. They offer a host of reasons, not
58
is that a judicial monopoly dampens politicization.
The proliferation of state RFRAs, however, indicates that it may be
too late to put the legislative genie back in the bottle.15 9 More importantly, the benefits of decentralization would not be achieved by returning power to the Court, even if locating power in that institution
would mitigate politicization concerns. A return to the Sherbert regime would not solve the problem of legislative power. Unless the
Court was willing to eliminate all legislative discretion and assert its
own monopoly on free exercise exemptions, religious claimants would
continue to seek both legislative and judicial relief, and the Court
would still be faced with state and national religion-exempting legislation and the need to police it.
The Court would do better to eschew centralized monopolies over
religious exemptions, whether they be judicial or legislative. The doctrine of free exercise exemptions invites the Humean move of dispersing political authority. Taking the power to benefit religion out of the
hands of any one institution, Court or Congress, reduces both the
156 See, e.g., Lupu, supra note 96, at 567-68 ("Religious liberty legislation, either state or federal, simply may not do very much good, and the possibility for growth among judge-made principles of religious liberty suggests that courts should be permitted a stretch of time in which to
recreate a sensible body of free exercise norms."); see also Abner S. Greene, The Political Balance
of the Religion Clauses, 102 YALE L.J. 161I, 1612-13 (1993) (arguing in support of "the embattled
religion-clause doctrine of the Warren and Burger Courts').
157 See City of Boerne v. Flores, 521 U.S. 507, 544-45 (1997) (O'Connor, J., dissenting) ("I remain of the view that Smith was wrongly decided .... If the Court were to correct the misinterpretation of the Free Exercise Clause set forth in Smith, it would simultaneously put our First
Amendment jurisprudence back on course and allay the legitimate concerns of a majority in Congress who believed that Smith improperly restricted religious liberty.").
158 See Lupu, supra note 96, at 582-86 ("A regime of legislative supremacy in the protection of
religion ... invites a corrosive, sectarian favoritism and a corresponding collapse of religious
equality.").
159 See Brownstein, supra note I5o, at 607 n.4 (listing the many states that enacted RFRAs in
the aftermath of Boerne).
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threat of religious aggrandizement on one side and free exercise underenforcement on the other.
This attention to institutional role does not mean that the Court
should not enforce the Free Exercise Clause in cases of local discrimination. The Court should still police all laws - local or otherwise to ensure that they are not differentially or discriminatorily applied.
Even after Smith, which enlarged the political space for legislative decisions about religious exemptions, the Court has shown the ability to
police laws that are not generally applicable or not neutrally applied.
In Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah,160 the
Court unanimously held that a municipal ordinance regulating animal
slaughter improperly targeted adherents of the Santeria's religious
practice of ritual sacrifice in violation of their free exercise rights.' 6 1
Lukumi Babalu does not require that localities provide religious exemptions for properly drafted animal protection laws, but it does require that those laws not be differentially targeted.
Attention to institutional role does mean, however, that the Court
should invigorate the jurisdictional element of the Establishment
Clause that has been lost since incorporation. The doctrinal tools are
available to do so. Courts consider a range of factors in determining
whether a governmental action constitutes permissible discretionary
accommodation under the Establishment Clause. 16 2 This list could
certainly include the institutional site of an accommodation. Differentiating between local and centralized exemptions could easily be assimilated into the doctrine. Such differentiation would serve as a
mechanism for avoiding the perils of religious aggrandizement while
leaving room for accommodating special religious claims in localized
settings. In other words, decentralization could be incorporated as a
substantive Religion Clause value.
160 508 U.S. 520 (993).
161 See id. at 524.
162 In applying the Lemon test to religious accommodations, the Court has considered the extent to which the governmentally created exemption extends to nonreligious persons or institutions and not simply to religious ones, compare Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v.
Grumet, 512 U.S. 687, 702-05 (i994) (holding that a statute creating a school district composed
entirely of members of the Satmar Hasidic sect violated the Establishment Clause), and Tex.
Monthly, Inc. v. Bullock, 489 U.S. 1, 15-17 (1989) (plurality opinion) (striking down a sales tax
exemption that applied only to religious periodicals), with Walz v. Tax Comm'n, 397 U.S. 664,
672-73 (1970) (upholding a property tax exemption for religious organizations enacted as part of a
general law exempting other nonprofit organizations); the magnitude of the resulting burden
placed on nonbeneficiaries, see Tex. Monthly, 489 U.S. at I5 (plurality opinion) (asking whether
the exemption "burdens nonbeneficiaries markedly"); the extent to which permitting the accommodation might induce, rather than simply facilitate, religious belief or practice, see id. at 9 (stating that government may not compel nonadherents to support religious practices); and the substantiality of the free exercise burden removed because of the exemption, see id. at 15 (asking
whether an exemption can "reasonably be seen as removing a significant state-imposed deterrent
to the free exercise of religion").
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To be effective, however, the Court must generate a theory of decentralization that is unique to religious liberty, not one that is generic
to the exercise of political power. The current Smith-Boerne doctrine
is unable to achieve any of the institutional goals that decentralization
serves because it is not based on a theory of religious liberty. A sensitivity to local role recognizes that though legislatures may give voice to
free exercise values, the power to do so should be placed in local institutions. The diversity of jurisdictional approaches to religious exemptions ensures that no one institution can monopolize the power to
benefit or burden religious enterprise.
III. DECENTRALIZED FUNDING
The dispersal of political authority is a structural barrier to religious institutional power, a response to the concern that national and
state leaders are too responsive to dominant religious interests, that it
is too easy to gain favorable treatment at higher levels of government.
This structural concern is particularly salient after Zelman v. Simmons-Harris,163 the school vouchers case. As scholars are fond of saying, Smith ushered in the beginnings of a "shift to neutrality" in Religion Clause doctrine by holding that the government can regulate
religiously motivated conduct the same as nonreligiously motivated
conduct as long as the regulation follows from a neutral and generally
applicable law.' 64 Zelman, which held that public funds may be distributed via vouchers to religious schools on the same basis as they are
distributed to nonreligious schools as long as government remains neutral as to the parents' choice of where to send their children to
school, 165 is in many ways the capstone of that shift. In its roughest
outlines, the "new neutrality" states that religious activities may be
burdened by generally applicable, neutrally applied laws without violating the Free Exercise Clause and may be benefited by generally applicable, neutrally applied laws without violating the Establishment
Clause.
As I observed in Part II, this new neutrality presents religious entities with an invitation to engage in politics. This is because the Court
has stated only that legislative neutrality as between religious and
secular activity is permitted, not that it is always required. 66 By reducing the sphere of immunity from governmental regulation in Smith
and by further narrowing the area of governmental disability in Zel163

122 S. Ct. 246o (2002).

164

See, e.g., Daniel 0. Conkle, The Path of American Religious Liberty: From the Original

Theology to Formal Neutrality and an Uncertain Future, 75 IND. L.J. i, i (2ooo).
165 See Zelman, 122 S. Ct. at 2473.
166 See Locke v. Davey, No. 02-1315, slip op. at i (U.S. Feb. 25, 2004). For a discussion of

Locke, see infra pp. 1859-65.
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man, the Court has expanded the discretionary space in which the political branches can make policy choices that affect religious activity,
belief, or enterprise. This "politicization" of the Religion Clauses has,
as we have already seen, resulted in an avalanche of religion-favoring
legislation, much of it at the federal and state levels.
Although religious institutions have always engaged the political
branches, Zelman invites them to participate in the competition for
public monies in a way that was previously far more muted. Religious
institutions now have permission to lobby legislatures to include them
in generally applicable, neutral funding schemes, and legislatures are
now allowed (though not mandated 67 ) to do so. The Bush administration's push for faith-based initiatives anticipated just this eventual168
ity.

This legislative ferment puts a Court that has been repeatedly described as jealous - even aggrandizing - of its own institutional
power 69 in a somewhat awkward position. The Court's reaction in
Boerne to Congress's aggressive foray into free exercise illustrates the
tension between the Court's institutional suspicion of legislatures and
its substantive Religion Clause jurisprudence. This is a Court that is
quite skeptical of politics and generally eager to assert its monopoly
over constitutional meaning. 170 Yet it has created a Religion Clause
jurisprudence that now gives political entities much more room to
govern where religion is implicated, either hand-in-hand with religion
(on the benefit side) or in defiance of it (on the burden side). Churches
have an interest both in maintaining or gaining exemptions from regulatory burdens and in receiving support from government sources.
The Court's shift into neutral has had the consequence (intentional or
not) of emboldening the political branches and energizing the political
process. Thus, the central battle in Religion Clause jurisprudence going forward - and one in which Smith and Zelman were the first significant shots - is institutional: after shifting power to legislative entities, the Court needs to decide which ones are competent to exercise it.

167 See infra pp. 1856.
168 See Dana Milbank, Bush Unveils "Faith-Based" Initiative: Effort Will Team Agencies,
Nonprofits on Social Issues, WASH. POST, Jan. 30, 2001, at Ai; Richard W. Stevenson, In Order,
PresidentEases Limits on U.S. Aid to Religious Groups, N.Y. TIMES, Dec. 13, 2002, at Ai; Using
Tax Dollarsfor Churches, N.Y. TIMES, Dec. 30, 2002, at Ai6.

169 See, e.g., Kramer, supra note i Io, at 14 ("The Rehnquist Court no longer views itself as first
among equals, but has instead staked its claim to being the only institution empowered to speak
with authority when it comes to the meaning of the Constitution.... Judicial supremacy is becoming judicial sovereignty.").
170 See id.
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A. The Doctrine Cannot Differentiate Local from
National Exercises of Power
On the surface at least, the funding cases suggest increased respect
for local competence. Prior to Zelman, no government - federal,
state, or local - was permitted to adopt a voucher regime that funded
religious schools; after Zelman, local school boards arguably have that
option.' 7 ' Nevertheless, the government funding cases leading up to
and including Zelman articulate an approach to the question of government funding that eliminates consideration of the scale of government support, the local balancing of religious and secular interests, and
the dangers of a centralized monopoly. The Court's current doctrine
makes it very difficult to differentiate Cleveland's exercise of power
from Congress's or the Bush administration's. The doctrinal logic of
the new neutrality is categorical, without apparent concern for level of
government, source of authority, or breadth of legislative response. It
thus cannot take into account the scale of religion-favoring legislation.
Instead, the doctrine posits a rigid distinction between public and
private, state and individual. The doctrinal inquiry is relatively
straightforward: if a religious activity is the product of "the genuine
and independent choices of private individuals,"' 7 2 then the state and therefore the Establishment Clause - is not implicated. As Michael McConnell observes, "the emerging Establishment Clause jurisprudence can be seen as a specialized application of the state action
doctrine."' 17 3 For McConnell, "the Establishment Clause . . .stands for
the proposition that religious activity and advocacy must be a product
of the private judgments of individuals and groups," that such activ'174
ity "must be private in its provenance.'
The key question is where the private/public line is drawn. Prior
to the Religion Clause revolution that culminated in Zelman, it is fair
to say that the Court generally considered the government funding of
religious enterprise to be a quintessentially public act, bound by the
constitutional constraints on government power contained in the Establishment Clause.1 75 After Zelman, however, government funding of
171 Zelman itself involved a state pilot program that provided vouchers only to students in the
Cleveland City School District. See Zelman v. Simmons-Harris, 122 S. Ct. 2460, 2462-63 (2002).
A federal court had placed the entire Cleveland City School District under state control in 1995.
See id.
172 Id. at 2465.
173 Michael W. McConnell, State Action and the Supreme Court's Emerging Consensus on the
Line Between Establishment and Private Religious Expression, 28 PEPP. L. REV. 681, 682 (2001).
174 Id.
175 See, e.g., Comm. for Pub. Educ. & Religious Liberty v. Nyquist, 413 U.S. 756, 796-98 (1973)
(striking down a New York program of tuition grants and tax deductions for parents who sent
their children to private schools); Everson v. Bd. of Educ., 330 U.S. 1, 2, 16 (1947) (holding that
parents of children attending public and Catholic schools could be reimbursed for their children's
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religious enterprise is no longer necessarily a public act. Funding that
follows from the private choices of individual recipients of government
largesse - which is "private in its provenance" - becomes "private"
through-and-through and therefore does not implicate constitutional
76
limits on government action.1
We have seen this repositioning in the cases leading up to Zelman.
In one line of cases, the Court rejected the contention that constitutional limitations on governmental aid to religion apply to the provision of generally available public facilities or funds to religious organizations engaged in private religious expression, such as the production
of a religious newspaper.'7 7 Instead, the Court held that the First
Amendment's free speech guarantee requires that public support for
private, nongovernmental expressive activities be made available to
religious organizations on the same basis that it is made available to
nonreligious organizations.1 78 And in a second line of cases, the Court
rejected Establishment Clause challenges to state provision of nonreligious goods and services to religious schools, reasoning that such benefits are permissible as long as they follow the "private choices of individual parents."' 7 9
In both the speech cases and the public funding cases, the Court
held that the individual act of choosing to use generally available public assistance to fund religious activities or expression is a "private"
one. As long as the state remains neutral as to these choices, it is not
engaged in problematic state action that would be subject to Establishment Clause limitation. Any governmental aid that goes to a religious institution does so "only as a result of the genuinely independent
and private choices of individuals,"' 180 and thereby essentially becomes
private for purposes of the Religion Clauses.

bus fares, but also stating that "[n]o tax in any amount, large or small, can be levied to support
any religious activities or institutions").
176 See, e.g., Zelman, 122 S.Ct. at 2465; Mitchell v. Helms, 530 U.S. 793, 81o (2ooo); Agostini v.
Felton, 521 U.S. 203, 2o8-o9, 232 (I997) (holding that public school teachers could be sent into
parochial schools to teach remedial classes).
177 See Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 845-46 ('995) (holding
that a university that subsidizes student newspapers cannot withhold funds from a Christian
newspaper).
178 See, e.g., Good News Club v. Milford Cent. Sch., 533 U.S. 98, 102 (2001) (holding that a
school must allow a Christian group access to its facilities when the school had opened its buildings for after-school use by other community groups); Rosenberger, 515 U.S. at 845-46. Because
the religious speech at issue is "private," not only is the Establishment Clause not implicated, but
the Free Speech Clause requiresgovernment neutrality. See Good News Club, 533 U.S. at 102.
179 Mitchell, 530 U.S. at 81o (quoting School District of Grand Rapids v. Ball, 473 U.S. 373,
395 n.13 (985)) (internal quotation marks omitted); see also Agostini, 521 U.S. at 2o8-09, 232.
180 Mitchell, 530 U.S. at 81o (quoting Agostini, 521 U.S. at 226 (quoting Witters v. Washington
Department of Servicesfor the Blind, 474 U.S. 481 (1986)) (internal quotation marks omitted)) (in-

ternal quotation marks omitted).
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By the time Zelman was decided, "the amount of government aid
channeled to religious institutions by individual aid recipients was not
relevant to the constitutional inquiry1 8 1 - nor is the kind or breadth
of government support, the potential for state funds to be used for religious instruction, or the effect of governmental support on the religious
enterprise more generally. The constitutionally relevant question instead is whether the program at issue provides a "true private choice";
that is, whether the government has - through the program's structuring of the available options - interfered with the autonomous decisions of numerous private actors to choose a particular use for government funds. As the Court stated in Zelman:
[W]here a government aid program is neutral with respect to religion, and
provides assistance directly to a broad class of citizens who, in turn, direct
government aid to religious schools wholly as a result of their own genuine

and independent private choice, the program is not readily subject to challenge under the Establishment Clause. A program that shares these features permits government aid to reach religious institutions only by way of
the deliberate choices of numerous individual recipients. The incidental

advancement of a religious mission, or the perceived endorsement of a religious message, is reasonably attributable to the individual recipient, not
to the government, whose role ends with the disbursement of benefits....
"[I1f numerous private choices, rather than the single choice of a govern-

ment, determine the distribution of aid, pursuant to neutral eligibility criteria, then a government cannot, or at least cannot easily, grant special favors that might lead to a religious establishment.' 182
The public/private distinction operates to insulate the public subsidization of private religious activity. By directing monies through
the funnel of private choice, the Court transforms a significant governmental budgetary outlay into an act of private, individual consumption, cleansing the money of its "public" stain. 18 3 The case is easy
once the line between private and public is drawn; the Court need not
inquire into the "divertibility"184 of the aid, its "direct" or "indirect" nature,18 5 or the "pervasively sectarian" character of the institution to

181 Zelman, 122 S. Ct. at 2466.
182

Id. at 2467 (second alteration in original) (emphasis added) (quoting Mitchell, 530 U.S. at

8io).

183 See Laura S. Underkuffler, Vouchers and Beyond: The Individual as Causative Agent in
Establishment Clause Jurisprudence,75 IND. L.J. 167, i68 (2000).
184 Zelman, 122 S. Ct. at 2486 (Souter, J., dissenting); see also Mitchell, 530 U.S. at 815 n.7 (arguing that it is not necessary to discuss the issue of divertibility).
185 See, e.g., Mitchell, 530 U.S. at 818 (arguing that it is not necessary to distinguish between
direct and indirect aid to settle the case, since such a distinction is arbitrary and therefore not
helpful constitutionally); Mueller v. Allen, 463 U.S. 388, 396-402 (1983) (holding that a tax statute
was constitutional because it only provided indirect support to parochial schools through the individual choices of parents to send their children to those schools).
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which the aid flows. 18 6 Although the state's initial decision to adopt a

voucher regime is public and thus must comply with the constitutional
requirements of neutrality and even-handedness, any individual decision to use government funds to further religious purposes is private
and thus not an Establishment Clause concern.
Moreover, the individual's existential status is the same whether
the state operates through the organs of the national, state, or local
government. In particular, the entanglement prong of the mostly interred Lemon test 18 7 - which might have been able to take into account the context of governmental aid - has been significantly watered down. Indeed, the familiar three-part Lemon test - which asks
whether government is acting with a secular purpose, neither inhibiting nor advancing religion, and avoiding excessive church-state entanglement' 88 - is easily met once state action is eliminated. According
to the logic of private choice, the government is not doing anything after it sets up a neutral funding program, even if the money the government provides ends up funding significant religious enterprise. In
other words, the Court will not look at the effects of government funding.
The Court's abandonment of an effects test in the funding context
means that the doctrine is unable to distinguish between a federal aid
program that funnels hundreds of millions of dollars into religiously
affiliated organizations across the country and a similar program at the
local level that involves a fraction of that amount and is restricted to
one jurisdiction. Because the amount and origin of government aid
are no longer relevant, the doctrine cannot, as a conceptual matter,
permit local experimentation with religious/state partnerships without
opening the door to the nationalization of religious funding.
B. Locke v. Davey and Local Decisionmaking
Significantly, the Court has not mandated that governments fund
religious activities and institutions on the same basis as they fund
secular activities and institutions, despite being asked to do so by
proponents of religious subsidization, including, most prominently, the

186 See, e.g., Roemer v. Bd. of Pub. Works, 426 U.S. 736, 755-59 (1976) (upholding the district
court's conclusion that four Catholic universities were not "pervasively sectarian"); Hunt v.
McNair, 413 U.S. 734, 743 (1973) (finding the same for a Baptist college in South Carolina); Tilton
v. Richardson, 403 U.S. 672, 679 (1971) (finding that church-affiliated institutions could receive
federal funds because the funds would support secular facilities).
187 See Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971). Although the Zelman Court professed obedience to Lemon, it noted that the entanglement inquiry no longer has a role independent from the primary effects prong of the test. See Zelman, 122 S. Ct. at 2476.
188 See Lemon, 403 U.S. at 612-13.
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In Locke v. Davey, handed down this Term,

the Court held that, while the Establishment Clause does not prohibit
government funding of religious instruction that meets Zelman's "true
choice" criterion, the Free Exercise Clause does not require it.190 The
decision preserved legislative discretion; a contrary holding could have

required governments that adopt funding programs for secular institutions also to fund equivalent, eligible religious institutions. Such a
holding would have proved problematic for the numerous states that

have more rigorous state constitutional prohibitions on funding religious institutions, or have interpreted their state constitutions to pro-

hibit such funding.191 These state constitutional restrictions did not
raise concerns under the U.S. Constitution prior to Zelman because the

Supreme Court had, for the most part, embraced a similarly restrictive
interpretation of the federal Establishment Clause. After Zelman,

however, these state constitutional prohibitions were vulnerable to the
charge that they constituted impermissible discrimination against religious institutions. Locke appears to have put that challenge to rest,
answering in the negative the question left open in Zelman: whether
the Constitution requires the government to fund equivalent religious

activities or institutions on the same basis as it funds secular ones.1 92

The issue presented in Locke was whether a state college scholarship fund that disqualified only those students who planned to pursue
degrees in theology violated the Free Exercise Clause. Washington
State's constitution prohibits public monies from being "appropriated
for or applied to any religious worship, exercise or instruction, or the
support of any religious establishment,' ' 93 and the state supreme court
189 See Linda Greenhouse, Court Says States Need Not FinanceDivinity Study, N.Y. TIMES,
Feb. 26, 2004, at Ai (reporting that the Bush administration supported "a broad principle that an
institution's religious affiliation should not make it ineligible to participate in general programs of
government aid").
190 See Locke v. Davey, No. 02-1315, slip op. at i (U.S. Feb. 25, 2004).
191 Id. at io n.7; see also Toby J. Heytens, Note, School Choice and State Constitutions,86 VA.
L. REV. 117, 118, 123 n.32 (2000) (noting that there are approximately thirty states with such
amendments). These provisions are controversial because some - the so-called "Blaine Amendments" - have been linked to religious bigotry, specifically anti-Catholicism. For a discussion of
state Blaine Amendments, see Jeffries & Ryan, supra note 33, at 279, 302-05.
192 Although the Court was careful to limit its holding to government decisions declining to
fund religious instruction, the Court's free exercise analysis appears to permit states to disqualify
religious institutions and claimants from receipt of government funds more generally. See infra
pp. 1863-64. The Court also implied that Washington could have disallowed the use of Promise
Scholarships at pervasively religious institutions, citing Washington's inclusion of such institutions as evidence of the state's good will, though pointedly not holding that such inclusion was a
requirement of free exercise. See Locke, No. 02-1315, slip op. at io-ii. Of course, Locke's implications for noneducational government funding regimes and more restrictive state Blaine
Amendments have yet to be seen.
193 Davey v. Locke, 299 F 3 d 748, 750 n.2 (gth Cir. 2002) (quoting WASH. CONST. art. I, § ix).
This provision of the state constitution is not technically a so-called Blaine Amendment. Wash-
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had interpreted that provision to disallow state aid for the puisuit of
religious instruction. 194 Pursuant to this prohibition, the state made
monies available only to those pursuing nonreligious majors. Joshua
Davey, who planned to undertake a joint degree in pastoral studies
and business management at a scholarship-eligible institution, was
thus disqualified from receiving a scholarship.1 95 A divided panel of
the Ninth Circuit held that this disqualification imposed a substantial
burden on Davey's fundamental right to free exercise and therefore
had to be justified by a compelling governmental interest.196 The
fundcourt further found that the state's constitutional prohibition on
97
interest.
an
such
by
supported
not
was
instruction
ing religious
The Supreme Court reversed' in a 7-2 decision authored by Chief
Justice Rehnquist. 198 Importantly, the Court emphasized that the
principle of government neutrality does not require that the state treat
religion and nonreligion equally. Davey had argued that the government was prohibited from singling out religious studies for differential
treatment once it had made funds available for secular studies more
generally - an argument that convinced the Ninth Circuit panel and
Justices Scalia and Thomas, who both wrote in dissent. Justice Scalia
energetically pursued this line of reasoning at oral argument, contending that the state cannot make distinctions between religiously and
nonreligiously motivated conduct, belief, or action. 199 He pushed the
Court to extend the Religion Clause's antidiscrimination principle beand apply it to "discrimination"
yond discrimination among religions
20 0
between religion and nonreligion.
The Court rejected this formulation of the nondiscrimination principle, holding that religious enterprise (and specifically religious instruction) is constitutionally unique and therefore may be treated differently from secular equivalents for funding purposes. "Justice
Scalia," the Court stated, "argues

...

that generally available benefits

ington adopted a separate provision at article IX, section 4, disallowing use of public funds in
schools under sectarian control, which was not at issue in Locke. See Locke, No. 02-1315, slip op.
at io n.7; Transcript of Oral Argument at 4-6, Locke (No. 02-1315) [hereinafter Transcript of Oral
Argument], available at http://www.supremecourtus.gov/oral-arguments/argument_transcripts/o2i 3 15.pdf.
194 See Locke, 299 F. 3 d at 758.
195 See Locke, No. 02-1315, slip op. at 3.
196 See Locke, 299 F. 3 d at 752.
197 See id. at 759-60.
198 See Locke, No. 02-1315, slip op. at i.
199 See Transcript of Oral Argument, supra note 193, at 7-9, 10-13.
200 See id. at 7-8 ("It seems to me that if you say it does not violate

the religion clauses to prohibit the use for any religious instruction whatever, you would also have to say that it does not
violate the religion clauses to say no public funds shall be spent for Jewish theology studies. Why
- why - I mean, the state is not permitted to discriminate between religious sects, but it's just
as much not permitted to discriminate between religion in general and non-religion.").
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are part of the 'baseline against which burdens on religion are measured.' Because the Promise Scholarship Program funds training for all
secular professions, Justice Scalia contends the State must also fund
This view, however, misundertraining for religious professions. ' 20
stood the unique nature of religious enterprise in the constitutional
scheme:
[T]raining for religious professions and training for secular professions are
not fungible. Raining someone to lead a congregation is an essentially religious endeavor ....

And the subject of religion is one in which both the

United States and state constitutions embody distinct views - in favor of
free exercise, but opposed to establishment 2- that find no counterpart
20
with respect to other callings or professions.
That religion and nonreligion are differently situated as a constitutional matter seems obvious, even axiomatic. There is little doubt that
the Religion Clauses sometimes mandate that religiously motivated
conduct, belief, or action be treated differently from secular conduct,
belief, or action. 20 3 Nevertheless, the explicit recognition that religious
and nonreligious activities are not - using Chief Justice Rehnquist's
language - constitutionally "fungible" is significant. The Court has
sometimes stated that the requirements of government nonestablishment and free exercise encompass both neutrality among religions and
neutrality between religion and nonreligion.20 4 The religious speech
cases in particular have been read by some to imply a more general

Locke, No. 02-I3,5, slip op. at 7 (quoting Locke, slip op. at 2 (Scalia, J., dissenting)).
Id.
203 Obviously, establishment and free exercise claims only arise where religious belief, action, or
enterprise is at issue. Secular enterprise simply does not raise the same constitutional concerns.
For example, in Board of Education of Kiryas Joel Village School District v. Grumet, 512 U.S.
687 (1994), the Court disallowed a village populated solely by Satmar Hasidim from establishing a separate school district. Id. at 690. Had all the village residents been members of the Democratic Party or vegetarians, the school district would not have presented an Establishment
Clause problem. This holds for the Free Exercise Clause as well, which only protects genuinely
held religious beliefs or practices, not secular ones. Moreover, on the accommodations side, the
Court has permitted legislatures to treat religion differently from secular equivalents; exemptions
for religiously motivated conduct can pass muster if they do not violate the Lemon test. Compare
Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-Day Saints v. Amos, 483
U.S. 327 (1987) (holding that religious exemption from Title VII's nondiscrimination requirements
did not violate the Establishment Clause), with Tex. Monthly, Inc. v. Bullock, 489 U.S. 1, 5 (1989)
(holding that a tax exemption for religious periodicals violated the Establishment Clause).
204 See, e.g., Kiryas Joel, 512 U.S. at 696 ("'A proper respect for both the Free Exercise and the
Establishment Clauses compels the State to pursue a course of "neutrality" toward religion,' favoring neither one religion over others nor religious adherents collectively over nonadherents."
(citation omitted) (quoting Committee for Public Education & Religious Liberty v. Nyquist, 413
U.S. 756, 792-93 (97))); Epperson v. Arkansas, 393 U.S. 97, 104 (1968) ("The First Amendment
mandates governmental neutrality between religion and religion, and between religion and nonreligion.').
201

202
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nondiscrimination norm, 20 5 and for good reason. Rosenberger v. Rector & Visitors of University of Virginia,20 6 the leading religious speech
case, does treat religious and secular speech as fungible, holding that
the government must subsidize religious speech on the same terms as it
subsidizes secular speech when it creates a public forum. 20 7 In Locke,
however, Chief Justice Rehnquist relegated the religious speech cases,
and specifically Rosenberger, to a footnote, declaring that Washington's scholarship program was not a forum for speech, and that the
"cases dealing with speech forums are simply inapplicable. ' 208
By emphasizing the constitutional uniqueness of religious enterprise
and cabining the religious speech cases, the Court affirmed that the
appropriate constitutional principle for assessing government actions
that treat religion differently from nonreligion is not equal protection,
which is concerned with facial neutrality, but rather free exercise,
which assesses the relative burden of a government action on religious
practice.2 0 9 The question, as the Court framed it in Locke, was not
whether the state employed a classification that differentiated between
religion and nonreligion, but whether that classification, and the resulting differential treatment of religious activity and nonreligious activity, burdened a fundamental right of religious exercise.
At first blush, the state's decision to disqualify religious instruction
appears to single out religious believers for adverse treatment, a fact
the Ninth Circuit found dispositive. The difficulty, however, is pin205 See Mark Tushnet, Vouchers After Zelman, 2002 SuP. CT. REV. i, 18-19 (applying the reasoning of Rosenbergerv. Rector & Visitors of University of Virginia, 515 U.S. 819 (I995), to school
voucher programs).
206

515 U.S. 819 (1995).

See id. at 829-30. Rosenberger held that the University of Virginia could not exclude student organizations that promoted religion from receipt of university funds that were distributed to
a wide array of student organizations, and therefore subsidized a wide array of expressive activities. The Court held that under free speech principles the government could not discriminate on
the basis of viewpoint in making the public subsidy available. Id. at 829-30.
208 Locke, No. 02-1315, slip op. at 6 n.3 (citing United States v. American Library Ass'n, 539
U.S. 194 (2003); and Cornelius v. NAACP Legal Defense & Education Fund, Inc., 473 U.S. 788,
805 (1985)). This seems correct as a doctrinal matter. Had the Court held that the scholarship
program created a limited public forum, the state would have been required to fund all curricular
options, religious or otherwise, equally. Such an extension of the limited public forum doctrine
would have been fairly dramatic.
209 The Locke Court did acknowledge, at least obliquely, that the Court had employed antidiscrimination rhetoric in past cases, stating that "we have sometimes characterized the Establishment Clause as prohibiting the State from 'dis[ap]proving of a particular religion or religion in
general' ...." Id. at i i n.io (quoting Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah,
508 U.S. 520, 532 (1993)). Nevertheless, the Court focused almost exclusively on the extent of the
free exercise burden; the state's "lack of animus towards religion," id. at ii, and the "relatively
minor burden" on scholarship recipients, id. at 12, were dispositive. Moreover, the Court rejected
Davey's argument that the Equal Protection Clause served as an independent prohibition "against
discrimination on the basis of religion," and held that Washington's program passed rational basis
review. Id. at 6 n.3.
207
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pointing the exact burden that the state restriction imposed on Davey's
free exercise right. Davey did not assert that the Free Exercise Clause
requires that the government fund his studies in devotional theology in
all cases. The free exercise right is a classic negative liberty: it forbids
interference with religious exercise but does not mandate state support.
Instead, what Davey sought was parity: a rule that once government
makes funds available for college generally, it must include those who
wish to pursue religious studies.
This rule is puzzling, however. The Religion Clauses do contain a
nondiscrimination norm - Washington would have undoubtedly violated the Establishment Clause if it had chosen to fund Protestant
studies, but not Catholic ones, or if it had otherwise disqualified religious believers from receipt of benefits on account of their beliefs. But
the question posed by Locke was whether the state can choose not to
fund a particular course of study. Washington's disqualification does
not target an individual, but an activity; Davey can pursue whatever
degree he wants as long as it is not related to religion. The state undoubtedly could have created a scholarship program that disqualified
individuals pursuing sociology or business degrees, since one does not
have a fundamental right to obtain funds to pursue any particular
kind of education. The question is: Are religious studies different?
In one sense, the answer to that question is yes. The government is
held to a higher standard when it targets religiously motivated activity
for disparate treatment, as when it bans rituals that are particular to a
specific religious practice.2 1 0 But differential treatment of religion creates a free exercise problem only if the state substantially burdens indeed, after Smith, effectively targets for adverse treatment - a religious exercise.2 11 As the Locke Court observed:
In the present case, the State's disfavor of religion (if it can be called that)
is of a far milder kind. It imposes neither criminal nor civil sanctions on
any type of religious service or rite. It does not deny to ministers the right
to participate in the political affairs of the community. And it does not require students to choose between their religious beliefs and receiving a
government benefit. The State has merely chosen not to fund a distinct
21 2
category of instruction.
In other words, Davey's free exercise right could have been substantially burdened by Washington's no-religious-studies rule only if
210 See Lukumi Babalu, 5o8 U.S. at 533 (noting that a law targeting religious beliefs "is invalid
unless it is justified by a compelling interest and is narrowly tailored to advance that interest").
211 See Employment Div. v. Smith, 494 U.S. 872, 882 (ggo) (holding that since there was "no
contention that Oregon's drug law represents an attempt to regulate religious beliefs, the communication of religious beliefs, or the raising of one's children in those beliefs," a restriction on peyote
use was constitutional despite the fact that peyote plays a key role in certain Native American
religious rituals).
212 Locke, No. 02-1315, slip op. at 6-7 (footnote omitted) (citations omitted).
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Davey had a free exercise right to pursue government-subsidized religious studies in the first place. Unsurprisingly, the Court rejected this
formulation of Davey's right. A decision holding that religious claimants' free exercise rights are burdened by the denial of an affirmative
subsidy would be difficult to limit. On that theory, claimants could
demand subsidization of primary and secondary religious education on
the grounds that the existing government subsidy of secular public
education establishes the baseline against which free exercise burdens
should be measured. Putting the religious claimant to the choice of
foregoing the public benefit or following her religious convictions
would otherwise constitute a burden on her free exercise right. Indeed, if the Free Exercise Clause demands that government never "disfavor" religion by making nonreligious options more financially attractive, any decision by religious claimants to opt out of the secular
opportunities provided by the state would have to be funded by the
state on an equal basis. Even under the more free-exercise-friendly
Sherbert regime, the free exercise right was limited to requiring that
the state make exemptions to laws that imposed burdens on religious
exercise. 21 3 The Free Exercise Clause has never been understood as
requiring that the state affirmatively facilitate one's ability to engage
21 4
in any particular religiously motivated exercise.
Moreover, Establishment Clause values point toward the validity
of Washington's classification, not away from it. Enforcing a nondiscrimination norm among different religions serves the purpose of nonestablishment, which is why Zelman requires neutrality when a state
chooses to make funds available for use in religious schools.21 5 But
See Sherbert v. Verner, 374 U.S. 398 (1963).
Of course, if one treats the existing funding scheme as a baseline for government treatment,
the decision not to fund looks very much like discrimination against, or hostility toward, religion.
Moreover, the intuition that treating religion as a category less favorably than secular alternatives constitutes a "burden" on free exercise follows in part from taking the Court's emerging
private-public distinction seriously. If the individual's decision to direct public funds to religious
institutions is truly "private" and nongovernmental for Establishment Clause purposes, then it
follows that it should also be considered truly "private" and nongovernmental for free exercise
purposes. True private choice ensures that government neither favors nor disfavors religion.
This extension of Zelman is not entirely unfair. Recall that Zelman held that an individual's private decisions to use generally available funds for religious purposes is not attributable
to the government, "whose role ends with the disbursement of benefits," Zelman v. SimmonsHarris, 122 S. Ct. 2460, 2467 (2002); public funds are cleansed of the taint of state action
through the "circuit breaker" of individual choice, Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S.
290, 305 (2000). Once state action is so sharply cabined in this way once public money has
become detached from the state - it becomes relatively easy to understand individual choice as
an entitlement that cannot be restricted without doing violence to free exercise norms. Disallowing Davey from using state scholarship funds to study theology becomes equivalent to disallowing Davey from using his own money to study theology - an obvious free exercise violation.
215 The Ninth Circuit got into trouble by reading into the Court's "true private choice" doctrine
an affirmative state obligation to provide choices between religious and nonreligious options, and
213
214
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nondiscrimination as between religion and nonreligion in the funding
context is not an independent Establishment Clause value. Indeed,
quite the opposite is true.2 16 As the Court recognized, many states at
the time of the Founding adopted constitutional provisions prohibiting
"any tax dollars from supporting the clergy, '217 because the Founding
generation viewed the use of taxpayer funds to support church leaders
as a clear and core act of establishment. The Court added that there
are "few areas in which a State's antiestablishment interests come
more into play. ' 21 8 The fact that "early state constitutions saw no
problem in explicitly excluding only the ministry from receiving state
dollars reinforces our conclusion that religious instruction is of a different ilk.-219
Locke thus affirms that "there is room for play in the joints '220 between the Establishment Clause and the Free Exercise Clause, a space
that allows legislatures to express political judgments about the extent
of church-state entanglement. Read together, Zelman and Locke show
significant deference to legislatures - local or otherwise - the first by
permitting them to fund religious instruction; the second by permitting
them not to. The institutional consequence of the two cases is therefore similar to the institutional consequence of Smith in the accommodations context. Like Smith, which allowed legislatures to make decisions about the extent to which religious activity would be regulated
by generally applicable neutral laws, Zelman and Locke together permit legislatures to make decisions about the extent to which religious
instruction may be funded through generally applicable neutral laws.
What Zelman and Locke fail to do, however, is erect doctrinal limits on centralized funding of religious enterprise. As in the context of
religious accommodations, the Court's opening of a space for legislative action invites federal intervention. But while Boerne has placed
into the Court's neutrality rhetoric an affirmative nondiscrimination requirement. But choice and
neutrality are requirements of programs to pass muster under the Establishment Clause, not requirements for otherwise secular programs to pass muster under the Free Exercise Clause. What
Zelman held is that "true choice" programs are unobjectionable, if, when they include religious
schools, they do not discriminate among different religious and secular alternatives, not that religious alternatives must be included. And Smith held that the requirements of general applicability and neutrality may protect a statute that incidentally burdens religious exercise from Free Exercise Clause challenge, not that nondiscrimination and general applicability are always a
requirement for nonburdening legislative benefits.
216 Prior to the Rehnquist Court's funding revolution, subsidies to religious institutions would
have constituted an Establishment Clause violation. See, e.g., Aguilar v. Felton, 473 U.S. 402
(1985) (holding that federal funds could not be used to pay public school employees who taught in
religious schools).
217 Locke, No. 02-1315, slip op. at 9.
218 Id. at 8.
219 Id. at 9-Io.
220 Id. at 4 (quoting Walz v. Tax Commission, 397 U.S. 664, 669 (1970)) (internal quotations
marks omitted).
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an admittedly limited barrier to federal intervention in the free exercise realm,"' no case has yet established a similar restriction on congressional intervention in the funding context.
Indeed, as I have argued, the doctrine as currently articulated in
Zelman, with its emphasis on individual choice and government neutrality, cannot differentiate between national, state, and local funding.
Thus, while Zelman and Locke provide room for legislative choice in
this area, they also invite the centralization of religious subsidization.
Local Dreferences against funding religious activity - such as those
contained in the Washington Constitution - may be maintained, but
that does not mean that Davey will be unable to use public funds for
religious instruction. Although Locke undoubtedly will be seen as a
setback by those who favor government funding of religious institutions, it may actually encourage the trend toward federal subsidization.
Because Locke arguably insulates state constitutional provisions that
prohibit state funding of religious instruction and activity, religious individuals and institutions will be prompted to appeal to the federal
government, which is not subject to a similar restriction, for financial
aid. And there may be good reasons for national political leaders to
give it to them. Zelman's "true choice" doctrine does not constrain
federal funds, and government money may flow into the coffers of re222
ligious institutions regardless of local preferences to the contrary.
Indeed, federal funding is fast becoming the norm. The Bush administration's recent expansion of federal programs to include religious
entities - begun first in the Clinton administration - is an unsurprising outcome of the opening of the constitutional doors to public funding of religious activity.2

23

Significant federal funds already flow to re-

22 4
ligious institutions through federal charitable choice programs.
There is simply no doctrinal brake on the eventual federalization of religious subsidization.

221 See supra pp. 1836-37.
222 This does not mean that such monies will come in the form of educational vouchers. There
are significant political barriers - aside from objections to the funding of religious schools - to
the adoption of state, let alone federal, voucher regimes. See James E. Ryan & Michael Heise,
The Political Economy of School Choice, iiI YALE L.J. 2043, 2062-63 (2002) (arguing that
"statewide or even robust regional [school] choice plans" that truly help poor, urban students are
unlikely to materialize because suburbanites are generally satisfied with their school districts and
will "resist any attempt to join them forcibly with urban districts'). Federal funds are more likely
to come in the form of tax deductions, tax credits, or charitable choice grants to religious organizations that provide social services.
223 See, e.g., Eric Lichtblau, Bush Plans To Let Religious Groups Get Building Aid, N.Y.
TIMES, Jan. 23, 2003, at Ai.
224 See Hudson Inst. & Ctr. for Pub. Justice, Faith in Communities: Briefing on Charitable
Choice Implementation Efforts in the States (Apr. 24, 2002), available at http://peerta.acf.hhs.gov/
pdf/faithincommun.pdf.
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C. The Problem of State Funding Is Its Scope and Origin
Proponents of government programs that funnel public funds to religious enterprises view the opening of room for government subsidization as an expansion of individual liberty. 2 5 In their view, under a
constitutional regime that disqualified religious-based options, the
government was effectively penalizing private choices unfairly and
thereby reducing the range of available opportunities. Zelman expands the sphere for private decisionmaking by treating the full range
of religious and nonreligious options equally; it thus grants primacy to
individual choice, unaffected by monetary considerations.
But the story is more complicated. The flip side of enlarging government's power to facilitate private choices is that this power can also
be used to regulate the enterprises made available through those
choices. The doctrinal emphasis on individual choice should be characterized both as an expansion of the private sphere and as a contraction. 2 6 This is an important point. Those who worry about the taint
of government money argue that religious enterprises must be protected from government funding to ensure that the private sphere of
religious belief does not become an arm of the state, subject to state
favor and state regulation, state dependency and state vulnerability. 27
They worry that religious institutions will find it difficult, if not impossible, to resist the lure of government money. Once beholden to
government, some fear that religion will modify its mission to fit the
dictates of government bureaucrats, attempt to curry favor with political parties, or lose its distinctive character. 22 8 A robust private sphere
requires that some kinds of activities be left to individual conscience,
neither supported nor disabled by government involvement. Permitting government funding invites the enlargement of government power

225 See Carl H. Esbeck, A Constitutional Case for Governmental Cooperationwith Faith-Based
Social Service Providers, 46 EMORY L.J. 1, 39-4I (1997) (arguing that religion should be funded
on an equal basis with secular enterprises and should receive exemptions from regulatory burdens); see also id. at 27 ("No one need apologize for a model of church/state relations that maximizes religious liberty . . ").
226 See Jody Freeman, Extending Public Law Norms Through Privatization, 116 HARV. L.
REV. 1285, 1285 (2003) ("Instead of seeing privatization as a means of shrinking government, I

imagine it as a mechanism for expanding government's reach into realms traditionally thought
private.').
227 This concern has been expressed by both those who oppose government funding, see, e.g.,
Derek H. Davis, Mitchell v. Helms and the Modern CulturalAssault on the Separation of Church
and State, 43 B.C. L. REV. 1035, 1039 (2002), and those who favor it, see, e.g., CHARLES L.
GLENN, THE AMBIGUOUS EMBRACE: GOVERNMENT

AND FAITH-BASED SCHOOLS AND

SOCIAL AGENCIES 39-40, 286 (2000) (recognizing the dangers to religion of government funding

but nonetheless supporting it).
228 See Davis, supra note 227, at io67-70.
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to the detriment of a truly independent sphere of nongovernmental activity129
The strongest version of this argument condemns all funding of religious enterprise, regardless of the source. Thus, Derek Davis, echoing Montesquieu and de Tocqueville, argues that government aid will
"kill American religion with kindness" 230 by sapping the entrepreneurial spirit of American religious life. Davis and others who object to
any monies going to religious enterprise draw on European examples
of co-opted religiosity that they attribute to government funding. 231 In
their view, government funding of any kind leads to institutional
complacency, indolence, and dependency. The benefit of religion as an
ally and facilitator of political liberty will be lost if religion becomes
2 32
too closely connected with established political powers.
Advocates of funding counter that a rigorous financial separatism
between church and state is anachronistic in the modern welfare state.
Today, much of the work of government is done "by proxy" through
governmental, private or nonprofit institutions, and public monies
flow through complex public-private arrangements.2 33 The proponents
of permitting religious entities to participate in the provision of social
services have pointed out that public-private partnerships are essential
to the delivery of social services, that religious entities can be effective
partners, and that the fears of complacency or dependence in a society
2 34
where government money engages every institution are overblown.
In short, they argue that the historical time for strict financial separatism has passed.
What is missing on both sides of this debate is attention to the effects of scale. Neither opponents nor proponents of government funding make any distinction between the institutional sites for financial
support and regulatory control; thus, both sides overstate their respective cases. Government money undoubtedly increases individual opportunity; it would be foolhardy to contend that such resources do not
increase the ability of individuals to achieve private ends, one of which
229 See Kathleen M. Sullivan, The New Religion and the Constitution, 1I6 HARV. L. REV.
1397, 1415-17 (2003).
230 Davis, supra note 227, at 1039.

231 See id. at io64-67.

232 See DE TOCQUEVILLE, supra note 66, at 362 ("Religion in America takes no direct part in
the government of society, but it must nevertheless be regarded as the foremost of the political
institutions of that country; for if it does not impart a taste for freedom, it facilitates the use of
free institutions.').
233 See John J. Dilulio, Jr., Response: Government by Proxy:A Faithful Overview, i 6 HARV. L.
REV. 1271, 1271 (2003) (describing how "the trend since World War II has been to expand governmental responsibilities while relying increasingly on authorized proxies").
234 See Ira C. Lupu, The Increasingly Anachronistic Case Against School Vouchers, 13 NOTRE
DAME J.L. ETHICS & PUB. POL'Y 375 ('999); see also Sullivan, supra note 229, at 1409-14 (describing this view as the "religion as ordinary interest group" position).
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may be to send a child to a religious school that one could not otherwise afford. On the other hand, government support often comes with
strings attached: room to maneuver may be expanded insofar as the
provided resources enable individuals to pursue a wider spectrum of
private ends, but individual opportunity may come at the cost of insti23 5
tutional limitation and dependence.
Whether or not one believes that the price of regulatory control is
worth paying, one should be concerned about the consolidation of authority to determine benefits and burdens in a single institutional actor.
The sheer scale of federal subsidization should give one pause, because
of both the dependency it might foster and the political intensity with
which battles over significant resources will be fought. As Justice
Breyer recognized in his Zelman dissent, "political debate and division ...

are normal and healthy manifestations of our democratic sys-

tem of government, but political division along religious lines was one
of the principal evils against which [the First Amendment's Religion
Clauses were] ... intended to protect. ''236 Limiting government involvement in funding religious enterprise is a means of diffusing the
clash of interests that brings about sectarian violence, the "anguish,
hardship, and bitter strife that could come when zealous religious
groups struggl[e] with one another to obtain the Government's stamp
of approval .....231

235 See Sullivan, supra note 229, at 1415.

Support is accompanied by both direct and indirect

forms of regulation. For example, in Bob Jones University v. United States, 461 U.S. 574 (1983),
every member of the Court agreed that the IRS can condition a charitable tax exemption on the
requirement that the recipient not discriminate on the basis of race even if that discrimination is
theologically based. See id. at 602-05. Similarly, under the Cleveland voucher program, schools
that choose to participate must commit "not to discriminate on the basis of race, religion, or ethnic
background, or not to 'advocate or foster unlawful behavior or teach hatred of any person or
group on the basis of race, ethnicity, national origin, or religion."' Zelman v. Simmons-Harris, 122
S. Ct. 2460, 2463 (2002) (quoting OHIO REV. CODE ANN. § 3313. 9 76(A)(6) (Anderson 1999 and
Supp. 2000)).
236 Zelman, 2460 S. Ct. at 2503 (Breyer, J., dissenting) (alterations and omissions in original)
(quoting Lemon v. Kurtzman, 403 U.S. 602, 622 (i97i)) (internal quotation marks omitted).
237 Id. at 2503 (alteration and omission in original) (quoting Engel v. Vitale, 370 U.S. 421, 429
(1962)) (internal quotation marks omitted). Justice Breyer's emphasis on social and political conflict places him well within the Madisonian paradigm. Although he acknowledges that the funding of religious instruction may invade the individual rights of freedom of conscience of those who
are coerced into parochial schools or those who are forced to pay their tax dollars to fund religious
instruction, see id. at 2507-08, he is most concerned with the problem of "religious divisiveness"
- that is, the problem of faction, id. at 2502-03. According to Justice Breyer, vouchers are different in kind from the support provided in the indirect aid cases because providing government
support of primary and secondary religious education - often the core mission of religious sects
- "is far more contentious than providing funding for secular textbooks, computers, vocational
training, or even funding for adults who wish to obtain a college education at a religious university." Id. at 2507. And vouchers are different in degree because, unlike the programs in Mitchell
and Agostini, which "involved limited amounts of aid to religion," the "majority's analysis here
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In addition to the scale of federal funding regimes, institutional location is another concern. Who exercises the power over funding will
have an impact on who is funded and how. As John DiIulio observes,
the federal government has long favored large, national, nonprofit organizations, whether secular or religious.23 8 These larger nonprofits
have obtained the bulk of federal funding, while smaller, grassroots
nonprofits serving minority communities have often been marginalized. Large, entrenched religious organizations will no doubt continue
to have the resources and ability to gain access to federal monies administered by large federal bureaucracies while complying with the accountability standards and protocols demanded of them. Institutional
churches have the power, money, prestige, and political connections to
take advantage of religion-favoring legislation, whereas those religious
faiths that operate at the margins may have little ability to take advan2 39
tage of state assistance.
This favoring of entrenched religious interests is due in part to the
subtle requirements that neutral, secular programs impose, and to the
degree of financial support that any one authority can bring to bear.
Because of their scale, the programs that the federal government
chooses to subsidize assert a powerful influence on the class of religious beneficiaries; they set the baseline for all programs. 240 For example, education tax subsidies will benefit those institutionalized religions that emphasize religious education in traditional classroom
settings. Moreover, the regulatory regime will assert subtle pressures
on religious institutions to modify their practices so as to gain access to
government support, and on regulatory agencies to modify their requirements to include their mainstream clients. 24 1 Again, these pressures will tend to favor large-scale organizations that are institutionally
entrenched.
On the other hand, a doctrine that makes a distinction among levels of government allows for local experimentation with religious partnerships while avoiding the entrenchment of currently powerful institutional actors at the federal level.
For example, the need for
education reform has undoubtedly served as an impetus for the vouchers debate, but it also has generated a tension. One may be comfortable with a city's experimental voucher program, which offers under-

appears to permit a considerable shift of taxpayer dollars from public secular schools to private

religious schools. That fact.., exacerbates the conflict problem." Id.
238 Dilulio, supra note 233, at 1274.
239 See id. at 1276-77.
240 Cf.Davis, supra note 227, at IO67-70 (concluding that government funding of religious programs disadvantages those religious groups who are unwilling to accept government aid and
harms religion).
241 See Sullivan, supra note 229, at I415-20.
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privileged children a choice to attend religious schools that are significantly better than their current public options. One, however, may be
less inclined to see such a program reproduced on a state or national
scale because of fear of government or religious overreaching. The
advantage of local control is that local decisions to fund religious enterprise are geographically cabined, politically constrained, and relatively insignificant financially.
Moreover, one might trust local entities to balance competing
communal values better than state or federal governments for several
reasons: local political actors are more aware of what those values are,
competing interests may be better heard in smaller-scale jurisdictions,
and decisionmakers have to live in the community and explain the effects of their decisions to their neighbors. 42 The impact of local government decisions to grant benefits to religious institutions is arguably
more visible than is the impact of equivalent decisions at the state or
national level.2 43 There is an increased danger of religious or state aggrandizement when the state or federal government bypasses localities
altogether, and operates at such a level of abstraction (and often
through administrative entities) that it becomes difficult to place blame
or uncover intent.
Consider school vouchers, for instance. School choice programs
have significant effects on both those who opt for private alternatives
and those who remain in the public system. 2 4 4 Arguably then, the decision to encourage opt-outs from this key public institution should be
made at the local level. This means that a community should be able
to choose to avoid funding religious enterprise altogether or to impose
conditions on funding, such as a requirement that schools involved in a
city's voucher program commit not to teach hate or discriminate in
admissions.2 4 While state and federal programs can also include con-

242 The argument for accountability asserts that smaller-scale entities are more responsive to
their constituents because there is greater access to policymakers at lower levels of government,
and more interest in what is happening down the street than in what is happening in Washington,
D.C. This is an article of faith for those who favor a robust federalism jurisprudence, although I
have argued elsewhere that the claim for accountability makes little sense at the state level, where
the scale is already far too large. See Schragger, supra note 25, at 424-29.
243 See, e.g., Kathryn M. Doherty & Clarence N. Stone, Local Practice in Transition: From

Government to Governance, in DILEMMAS OF SCALE IN AMERICA'S FEDERAL DEMOCRACY,
supra note 2o, at 154.

244 See, e.g., Lee Anne Fennell, Beyond Exit and Voice: User Participationin the Production of
Local Public Goods, 8o TEX. L. REV. I, 5 (2ooi) (discussing the impact of school voucher programs on the makeup of schools and the effects of exit on nonexiting children).
245 See Zelman v. Simmons-Harris, 122 S. Ct. 2460, 2463 (2o02); cf Bob Jones Univ. v. United
States, 461 U.S. 574, 595 (1983) (holding that a school without a racial nondiscrimination policy
could not qualify for tax-exempt status as a charitable institution because of its conflict with the
national policy to discourage racial discrimination in education). For strict separationists, regulation of this kind presents troubling visions of government co-optation of the religious mission.
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ditions on funding, these conditions may not be tailored to local circumstances, tending instead toward uniformity. As a result, centralized authorities gain significant power to dispense financial support
and impose regulatory requirements.
Federal and state programs can be structured to permit some local
variation. For example, local governments may have the choice not to
participate in particular federal and state programs by turning down
outside monies, or local governments may administer federal and state
programs under a regime that permits -

but does not require -

them

to include religious beneficiaries, or to include them only under certain
local conditions. Ostensibly these programs give local communities the
ability to make choices about the funding of religious enterprise,
though that discretion may be quite limited as a practical matter. Local governments are unlikely to reject outside funding, even if it makes
up only a small portion of their budgets; federal and state monies play
a particularly coercive role in hard-pressed communities. In contrast,
giving localities outside funds that may be disbursed to religious organizations at their discretion appears to be more respectful of local
decisionmaking. Such a discretionary program, however, also exerts a
subtle pressure. When particular funds and particular decisions about
how those funds will be used are not fully "internalized" by the local
jurisdiction, the local government may be tempted to default to the
background national norm. The political (and economic) costs to local
officials of allowing outside funds to be used for religious purposes is
minimal, while the costs of not including religious organizations may
be high. In part, this is because the community and its elected officials
need never make an affirmative decision that its local tax dollars can
be permitted to fund religious enterprise. Because federal and state
funds are simply available for such a purpose, they can be disbursed
without a great deal of political thought or accountability. Local social
services are currently funded with a complex amalgam of federal,
state, and local tax dollars. 246 The more federal and state monies predominate, the more likely a local "option" to distribute such monies to
religious organizations will become the norm. In short, if federal and
state monies can be used for religious enterprise, it is likely that they
will be.
The problem is not the public funding simpliciter of religious enterprise, but its scale and origin. Interested religious actors have significant incentives to encourage centralized authorities not only to
246 The voucher program at issue in Zelman, for example, illustrates the complexity of the relationship between local and state monies, and local, state, and federal law. As already noted, see
supra note 17 1, the state of Ohio established the voucher program in the shadow of a federal court
order that mandated state control of the Cleveland City School District. See Zelman, 122 S. Ct. at

2362-63.
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permit funding of religious enterprise, but also to mandate it and to increase its scale. The dispersal of political power is therefore a defense
against religious aggrandizement and state cooptation that is as necessary in the funding context as it is in the religious exemptions context.
And, as in the exemptions context, a constitutional doctrine sensitive to
institutional locale can easily give voice to localism values. As already
mentioned, the entanglement prong of the Lemon test can consider the
scale and origin of government subsidization and, even more directly,
the effect of a particular policy on the centralization of political power.
Attention to institutional effects of specific exercises of government
power is well within the competence of the judiciary.
The current doctrinal trajectory, however, tends toward universality rather than local variation. Because it is skeptical of government
interference with individual choices, the doctrine prizes evenhandedness across individuals, groups, and institutions. Local decisions not to
fund religion-related activities are therefore prone to be scrutinized
as too interfering. The more local governments regulate individual
choices - which voucher programs are acceptable through eligibility
requirements, for example - the more the state action line is blurred.
This process creates a centralizing pressure: uniformity and neutrality
across a wide spectrum of activities, groups, communities, and geographies are the hallmarks of an acceptable funding regime. An individualist principle has taken over the field,2 47 but by doing so it has
flattened a difference of another kind: the possible variety of public
practices and community approaches to religious subsidization across
local political boundaries.
With Zelman and Locke, the Court replaced a judicially centralized
doctrine barring government subsidization of religious schools with a
doctrine that gives legislatures the option to do so under certain conditions. But by treating all levels of government as equally competent to
exercise that authority, the decisions fail to constrain centralized exercises of power that represent a significant threat to Establishment
Clause values. The Court should differentiate between large-scale
and small-scale funding regimes and between national religiousgovernment partnerships and local ones. Placing the discretion to
fund religious enterprise in local institutions permits experimentation
in laudable religious-secular, private-public partnerships, but it also
recognizes the special political dangers that attend the state subsidization of religious activity. The constitutional fact of fragmented authority ensures that no one political authority has a monopoly on religion-

247 See William P. Marshall, What Is the Matter with Equality?: An Assessment of the Equal
Treatment of Religion and Nonreligion in First Amendment Jurisprudence, 75 IND. L.J. 193, 19394 (2ooo) (defending the Supreme Court's jurisprudence treating religion and nonreligion equally).
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regulating and -benefiting powers, thereby diffusing both the state's
power over religion and religion's power over the state. In the context
of the newly politicized Religion Clauses, localism serves as a strucutural check on religious aggrandizement in the whole.
IV. DECENTRALIZED EXPRESSION
The Court's jurisprudence not only generates significant centripetal
forces, but also misconstrues the nature of many Religion Clause disputes or, more accurately, it misconstrues the nature of the places in
which such disputes often arise. There is a disconnect between the
Court's doctrinal emphasis on state neutrality and the institutional locations in which this neutrality is enforced - the towns and cities
where disputes often arise. Specifically, the binaries of individual and
state, private and public, often fail to capture the way individuals experience the towns where they live and their relationships with their
neighbors. Residents of a local jurisdiction often think of themselves
as members of a community rather than as clients of a government,
and they imagine their locality as an association instead of a jurisdictional aspect of the state. In other words, "locals" do not recognize the
state action doctrine; the experience of living in a community is
often prelegal, "personal, authentic, encumbered, sacred. '248 Religioninfused disputes pit competing communal norms against each other norms that are neither fully public and state-like nor fully private and
associational. What is at stake is the normative content of local public
life.
This Part continues the argument for deference to local power and
its concomitant critique of the Court's Establishment Clause jurisprudence. The arguments here are more affirmative than in the last two
Parts. There, I proposed local power as a check on centralization.
Here, I am concerned about the doctrinal trends that tend to undermine local power. In particular, this Part examines the Court's jurisprudence in an area in which the Court continues to regulate local
governments quite heavily: government-sponsored religious expression.
While recent Establishment Clause decisions in the funding context
have diluted the strict separation between church and state, the Court
continues to insist on a significant separatism when it comes to government actions that express religious messages. As the Lemon test
and its institutional effects inquiry have lost ground, the endorsement
inquiry, with its attention to the expressive impact of government action, has become more robust.

248 Richard T. Ford, Law's Territory (A History of Jurisdiction), 97 MICH. L. REV. 843, 859
('999).
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This Part critiques the endorsement inquiry on two grounds. First,
I argue that judicial attention to, and regulation of, local religioninfused expression is unnecessarily intrusive. The Court's preoccupation with the local deployment of religious symbols, while attentive to
the sensibilities of specific dissenters in particular communities, seems
unconcerned with the more serious problems of faction. Second, I argue that the Court's concern with government endorsement represents
a more general privileging of private associational activity over public
associational activity. Indeed, religious privatism has become the
Court's solution to the problem of church-state relations. But this privatism raises its own concerns: by bypassing localities and asserting
broad norms of government neutrality, the Court has inadvertently
undermined the civic community as both a relevant political entity and
2 49
a counterweight to private religious power.
A. Endorsement and the Regulation of Local Expression
The endorsement test assesses the expressive effects of a government action on a hypothetical observer, evaluating the communicative
aspects of government behavior and invalidating those acts that
"send[] a message to nonadherents that they are outsiders, not full
members of the political community, and an accompanying message to
adherents that they are insiders, favored members of the political
community. 25 0 Justice O'Connor first articulated the concept of endorsement in cases involving public sponsorship of religion-related or
religion-infused symbols;2 5 1 the disputes in which the endorsement test
has seen its most direct application are those in which towns have
sponsored displays of religious symbols in public settings. The Court,
however, has recently applied the endorsement test to all government

249 The literature addressing the role of religion in the public sphere is too voluminous to address here in a sustained way. Suffice it to say that this literature often fails to make distinctions
among "publics"; scholars tend to use political theory to develop generalizable accounts of the appropriateness of religious talk in public discourse and do not distinguish between local, state, and
national discursive communities. For an eminently readable discussion of this literature, see generally MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS ch.4 (I999).
For other perspectives on the role of religion in public life, see generally ROBERT AUDI &
NICHOLAS WOLTERSTORFF
RELIGION IN THE PUBLIC SQUARE: THE PLACE OF
RELIGIOUS CONVICTIONS IN POLITICAL DEBATE (1997); KENT GREENAWALT, RELIGIOUS

CONVICTIONS AND POLITICAL CHOICE (1988); and MICHAEL JOHN PERRY, RELIGION IN
POLITICS: CONSTITUTIONAL AND MORAL PERSPECTIVES 0997).
250 Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (O'Connor, J., concurring).
251 See id. (defining the endorsement test in a case challenging a town's erection of a nativity
scene as an element of its annual Christmas display in a privately owned park); see also County of
Allegheny v. ACLU, 492 U.S. 573, 625 (1989) (O'Connor, J., concurring in part and concurring in
the judgment) (discussing the endorsement test in a case involving a county's erection of a nativity scene in the county courthouse and a menorah outside a county building).
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Clause challenge, including government
acts subject to Establishment
25
funding decisions

1

The endorsement inquiry contains an implicit theory of scale. To
determine whether a member of a community would feel like an outsider in that community, one must define what that community is and
what membership in it means. Although the application of the endorsement test is somewhat opaque, the relevant observer for the purposes of the inquiry appears to be a local one: a person who can be
made to feel like she does not belong in a community to which she has
some attachment. In other words, endorsement embodies the psychological idea that religious exclusion hurts us in our backyards, in our
schools, and in our town squares. Religious exclusion is intimate and
interpersonal; it is a message conveyed at close range, not across long
distances or through institutional actors.
The Court's jurisprudence reflects this concern with interpersonal
psychological or existential harm - the harm of being made to feel
like one does not share a collective identity with one's neighbors.
Thus, the Court has found municipal seasonal religious displays,
prayer in educational settings, and other overt acts of religious expression to constitute impermissible endorsement, 25 3 but it has not found
endorsement when the government funds religious enterprises through
neutral voucher regimes. 25 4 As Ira Lupu observes, "the emerging
trend is away from concern over government transfers of wealth to religious institutions, and toward interdiction of religiously partisan government speech.

' 25 5

Indeed, the prevailing judicial and scholarly con-

sensus seems to be that government-sponsored religious messages are
more problematic than government funding of religion and, more
harms with which the Esbroadly, that expressive harms are the chief
25 6
tablishment Clause should be concerned.

See Zelman v. Simmons-Harris, 122 S. Ct. 2460, 2468-69 (2002).
253 See, e.g., Allegheny, 492 U.S. at 621 (holding that a town's display of a creche violated the
Establishment Clause because it had the effect of promoting or endorsing religious beliefs); Wallace v. Jaffree, 472 U.S. 38, 6o-61 (1985) (holding that the authorization of a period of silence in
public schools for meditation or prayer was an impermissible endorsement of religion); Engel v.
252

Vitale, 370 U.S. 421, 424 (1962) (striking down the daily recitation of an official state prayer in

schools in New Hyde Park, New York).
254 See Zelman, 122 S.Ct. at 2473.

255 Ira C. Lupu, Government Messages and Government Money: Santa Fe, Mitchell v. Helms,
and the Arc of the Establishment Clause, 42 WM. & MARY L. REV. 771, 771 (2OOl). Lupu observes that the opposite was true at the time of the framing: "What the Virginians and others did
fight about.., was not government speech. It was government money." Id. at 777.
256See, e.g., David Cole, Faith and Funding: Toward an Expressivist Model of the Establishment Clause, 75 S.CAL. L. REV. 559, 584-85 (2002) (stating that "Establishment Clause concerns
are most acutely presented in modern America by official religious messages'); Lupu, supra note
255, at 816 (stating that unlike religious programs of secular value, "government-sponsored religious messages can never achieve the status of neutrality among religions" in today's world);
Lupu, supra note 234; McConnell, supra note 173, at 681-82. A substantial literature addresses
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I am less sanguine. The Court's emphasis on expressive harms is
particularly hostile to local political authority. Since incorporation, a
significant majority of the cases in the category of governmentsponsored religious expression have involved a municipal or otherwise
local defendant.2 5 7 The Court's emphasis on government expression
has resulted in an elaborate doctrinal framework for regulating the
types of religious displays that municipalities can sponsor, the form of
religious expression that can occur in public places, and the kinds of
religious messages that municipal governments can support.
In part because the injury of outsider status is a notoriously difficult form of oppression to pin down, the Court's oversight of local expression is detached from actual social practices in actual places. 25 8
Compare the real-life decision by Allegheny County, Pennsylvania, to
permit a Catholic group to place a creche in the county courthouse
during the Christmas holiday259 with a hypothetical decision by Allegheny County to fund a voucher regime that allows children to use
public monies to attend private schools, including religious ones. 260 As
the endorsement test has been applied by this Court, the former government act would be unconstitutional because an objective observer
would feel that Allegheny County's sponsorship of a creche expresses a
government message that non-Christians are outsiders to the political
community.26 1 In contrast, the latter government act would be constitutional because, according to the Court, permitting individual parents
to use government funds to send their children to religious schools
does not express a similar governmental message of exclusion.2 62
the expressive functions of law, arguing that the law's expressive significance - its symbolic and
communicative aspect - can be as powerful as the law's more direct material effects. See, e.g.,
Elizabeth S. Anderson & Richard H. Pildes, Expressive Theories of Law: A General Restatement,
148 U. PA. L. REV. 1503 (2000).
257 See, e.g., Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2ooo); Lee v. Weisman, 505 U.S.

577 (i992); Allegheny, 492 U.S. 573; Lynch v. Donnelly, 465 U.S. 668 (i984); Engel, 370 U.S. 421.
258 The severest critics of the endorsement inquiry argue that it is at best a reflection of the personal sensibilities of the majority of the Court's members and at worst the particular sensibilities
of Justice O'Connor, who has been its leading advocate and often the deciding vote in close cases.
See, e.g., William P. Marshall, "We Know It When We See It": The Supreme Court and Establishment, 59 S. CAL. L. REV. 495, 533-37 (1986). The mildest critiques assert that the inquiry
lacks principled standards. See, e.g., id. at 534-36; Steven D. Smith, Symbols, Perceptions, and
Doctrinal Illusions: Establishment Neutrality and the "No Endorsement" Test, 86 MICH. L. REV.
266, 313-16, 329-31 (1987) (describing the inherent indeterminacy of the concept of neutrality);
Mark Tushnet, The Constitution of Religion, i8 CONN. L. REV. 701, 711 (1986) (stating that
judges implementing the endorsement test "will be susceptible to all the distortions of interpretation that membership in the majority entails").
259 Allegheny, 492 U.S. at 579-80; cf. Lynch, 465 U.S. at 671 (upholding the erection of a creche
by the town of Pawtucket, Rhode Island).
260 Cf. Zelman v. Simmons-Harris, 122 S. Ct. 2460 (2002).
261 See Allegheny, 492 U.S. at 625-26 (O'Connor, J., concurring in part and concurring in the
judgment); see also Lynch, 465 U.S. at 688 (O'Connor, J., concurring).
262 See Zelman, 122 S. Ct. at 2472-73.
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The thrust of the endorsement doctrine is that government should
not be perceived as taking a position on religious activity or belief. In
other words, the endorsement test involves the Court's assessment of
society's perception of the line between public and private. Under this
analysis, Allegheny County cannot host a creche, but it can funnel significant funds to private religious schools. Although both are government acts, the Court has held that the former is closely associated with
the government and thus sends a message of public approval or endorsement, 63 while the latter is the consequence of the individual
choices of private actors and therefore sends no message of public ap2 64
proval.
But whose interpretation of government acts controls? Considering
the controversial nature of government funding and religious displays,
the Court's application of the endorsement test seems quite arbitrary.
As David Cole observes, "the test provides few clear guidelines, and
appears to turn on judges' inevitably subjective assessments of a hypothetical reasonable observer's perceptions about the cultural significance of state practices. 2 65 Indeed, the Court's placement of the public/private line will undoubtedly fail to reflect the point of view of local
actors who may not see impermissible state endorsement anywhere or,
alternatively, may see it everywhere.
This subjectivity is exacerbated by difficulties in defining the relevant political community and by differences in the nature of local jurisdictions. Is the nation, the state, the locality, or the neighborhood
the relevant community for endorsement purposes? While the Court
speaks in terms of an "objective," "reasonable" observer, it also refers
to one who has knowledge of the "full history and context" of the government action at issue - that is, one who has some level of local
knowledge.2 66 The test, however, does not recognize formal distinctions among different levels of government; instead, it treats all government acts as equally susceptible to the endorsement analysis. The
Court therefore fails to appreciate the significance of "localness" in the
endorsement inquiry. For example, even if Allegheny County's creche
does express a message of outsider status, it is unlikely to have much
of an effect on the residents of a neighboring town, let alone on citizens of neighboring states. Yet while local sensibilities appear to be a

See Allegheny, 492 U.S. at 6Ol-02.
See Zelman, 122 S.Ct. at 2472-73; cf. Mueller v. Allen, 463 U.S. 388, 399 (1983) ("Where, as
here, aid to parochial schools is available only as a result of decisions of individual parents no
'imprimatur of state approval' can be deemed to have been conferred on any particular religion,
or on religion generally." (citation omitted) (quoting Widmarv. Vincent, 454 U.S. 263, 274 (198))).
265 Cole, supra note 256, at 584.
266 Zelman, 122 S. Ct. at 2468-69.
263

264
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significant factor in the endorsement analysis, the Court has tended to
override those sensibilities rather than defer to them.
Furthermore, one's vulnerability to psychological and political exclusion may differ based on the nature of one's community. The public display of a creche and the funding of religious schools in New
York City arguably have different psychological and political effects
than do the same activities in Allegheny County, Pennsylvania. The
communicative effect of the government action necessarily depends on
factors such as the size of the community, the relative homogeneity of
the citizenry's religious beliefs, the prevalence of competing minority
belief systems and the availability of competing religious messages, the
dominance of the particular institution by one group, and the day-today prominence of the government-sponsored religious activity.
One cannot simply treat the government's decision to fund religious
schools and its decision to place a creche in City Hall during the holiday season as clear examples of either nonexpressive neutral action
or expressive endorsement. Government funding and governmentsponsored religious expression are both clearly public acts that involve
the expression of public norms, the content of which can be highly disputed. A local observer may easily view government subsidization of a
private religious school as endorsement of that particular religious enterprise, of the specific religious message promoted by that school, or
of religion generally. Conversely, the placing of a creche in City Hall
during Christmastime can easily be understood by those in the community as an unobjectionable recognition of a belief system shared by
some members of the community - as recognition of a seasonal reality
rather than an act of endorsement.
Nevertheless, the Court's distrust of local power has resulted in extensive judicial oversight of a tiny subset of governmental activity that
normally takes place at the lowest institutional levels. The result has
been an almost laughable micromanagement of municipal religious
displays - a judicial doctrine that determines whether the state is
sending an exclusionary message by counting the number of reindeer
and Santas in the town square.2 67 The Court has ordered that publicly
sponsored religious symbols be vaguely nonreligious - a creche is offensive but a Christmas tree is not -

and vaguely pluralistic -

a me-

norah is not offensive if coupled with a "seasonal display" replete with
Santa Claus or the symbols of Kwanzaa. 268 The Court's purpose is to

protect the sensibilities of the average viewer. The result, however, has
been to drain the religious content from patently religious symbols and
267 See, e.g., Allegheny, 492 U.S. at 598-600 (discussing in detail the content of the crche, including its floral decoration frame, the stairway on which it sits, and the time of the day when
carolers would sing in front of it).
268 See id. at 613-17.
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to reinforce a national standard that is both arbitrarily applied and detached from local social practice.
B. The Emphasis on Expressive Harms Is Overstated
This attention to the exercise of municipal power is misplaced in
large part because it distracts from more significant Establishment
Clause concerns. If one is concerned with factionalism, then the real
threat to religious liberty is not localized expression, but rather centralized subsidization or protection - not the momentary feeling of displacement that a nonbeliever feels when passing by a cr~che, but
rather the institutional interdependence of church and state. In short,
municipal religious displays and other local religion-infused messages
do not strongly implicate those institutional and corporate concerns
that animate the fear of factionalism. Government-sponsored religious
messages are literally symbolic acts, and while such acts may have effects on the distribution of social power, they should not be considered
more significant than government actions that favor religious institutions with concrete financial or regulatory power.
That is not to deny the reality of the individual's subjective experience of outsider status or serious religious bigotry. There is no doubt
that some locals can be hostile to minority religions or to nonbelievers
and that this hostility can generate serious exclusionary harms to individual dissenters, especially
in those communities dominated by a sin26 9
gle religious group.
The Court's preoccupation with reining in the symbolic speech of
outlier communities, however, distracts from the more significant risk
of religious aggrandizement in the whole. The leading argument for
the strict monitoring of government messages is that these messages
place the government's imprimatur on religious practice and thus have
a polarizing effect on a religiously diverse society.2 70 Those who oppose government-backed religious messages argue that such messages
will generate a religious politics, increasing the potential for the kind
of strife that emerges when religious groups jockey for government favor.
This polarization argument, however, suffers from two defects,
both stemming from an inability to predict the institutional and social
effects of government expression. First, the general concern with polarization may itself be overblown. Government religious expression is
269 Mark Tushnet points out, for example, that in the period leading up to the Court's decision
in Santa Fe Independent School District v. Doe, 530 U.S. 290 (2000), members of minority faiths
in the defendant jurisdiction, Santa Fe, Texas, were "regularly threatened and harassed." Mark
Tushnet, The Religious Right's Agenda - Symbols and Money 9-I (Dec. 2003) (unpublished
manuscript, on file with the Harvard Law School Library).
270 See Lupu, supra note 255, at 787-88, 8oi, 816-17.
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paradigmatically local - the "speakers" are typically local entities in
places like Pawtucket, Pittsburgh, or Santa Fe . 2 71 Religious expression
in these localities is simply unlikely to generate a dangerous religious
faction in the whole. By contrast, the judicial imposition of secular
expressive norms across communities may engender the very politicization that critics of government-sponsored religious expression seek to
avoid. In important ways, court decisions outlawing school prayer,
banning the Ten Commandments from public places, and removing
references to God from the Pledge of Allegiance have created a religious politics that is far more polarized than the one that existed prior
to those decisions."' In fact, religious groups have used the Supreme
Court's "hostility" to religion as an effective political tool, railing
against the secularists on the Court who, they claim, have eliminated
2 73
God from public life.
Moreover, an argument can be made that the Court's enforcement
of expressive secularism in public life serves as a boundary defense
against a more rigorous separatism. Indeed, religious institutions
benefit more from government funding than from government-backed
religious speech. The crbche cases and the debates about the Ten
Commandments are in many ways sideshows within the larger American culture wars. Ultimately, these kinds of issues are much less consequential than the funneling of government funds into religious coffers or the wholesale exemption of religious institutions from local
regulatory regimes.

271 See Lynch v. Donnelly, 465 U.S. 668, 671 (1984); Allegheny, 492 U.S. at 578; Santa Fe, 530
U.S. at 294.
272 See Martha Minow, On Being a Religious Professional: The Religious Turn in Professional
Ethics, 15o U. PA. L. REV. 66i, 668-69 (2001) (observing that "[t]he Christian 'religious right'
rose, in part, in reaction to" the secularizing legal decisions of the Supreme Court between the
192os and the 198os and that since then "many religious people have engaged in 'culture wars'
over values in the United States"); Tushnet, supra note 269, at 9-3 (observing that the Warren
Court was the "political creator" of the Religious Right). For a recent example of the "culture
war" referred to by Minow, see Jeffrey Gettleman, Alabama's Top Judge Defiant on Commandments' Display, N.Y. TIMES, Aug. 21, 2003, at Ai (describing the Chief Justice of the Alabama
Supreme Court's defiance of a federal court order to remove a display of the Ten Commandments
from the courthouse lobby).
273 See Minow, supra note 272, at 668-69 (describing the political rise of the Religious Right in
response to the Supreme Court's secularizing decisions); see also John E. Anding, Keeping God
Out of Government Threatens Moral Fabricof Nation, GRAND RAPIDS PRESS, Aug. 16, 2003, at
Aig, available in 2003 WL 58549759 (arguing that compartmentalizing religious values as external
to politics leads to decisions such as Lawrence v. Texas, 123 S. Ct. 2472 (2003)); John Pickering,
Christian Soldier in a Secular City: An Evangelical's Culture Shock, WASH. POST, May 12, 1996,
at Ci (stating that a background in reading scripture led the author to believe that the Supreme
Court decisions striking down state abortion laws completely ignored the words of the Constitution and the intent of those who wrote it); cf Gettleman, supra note 272 (describing how the
Chief Justice of the Alabama Supreme Court "used the Ten Commandments issue to rise from
obscurity in rural Alabama to the highest judgeship in the state").
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Second, in a religiously pluralistic society, it is simply unclear
whether overt government support makes religious speech more or less
potent, persuasive, or damaging to outsiders. Supporters of the endorsement approach assert that government-sponsored messages of religiosity are inappropriate because such messages can never include all
members of any increasingly diverse society and therefore invariably
will have exclusionary effects.2 74 Religious diversity, however, while
increasing the number of those who might disagree with the public expression of any one view, also reduces the political import of such expression. In the context of a religiously diverse society, governmentsponsored religious expression may very well be marginalized either
because it is irrelevant to the majority of listeners and thus easy to ignore or because it has to compete with the panoply of religious expression originating from other sources. In a diverse society, any one local
government is not a singularly persuasive speaker, but is rather one of
a number of speakers competing for attention with other private and
public entities.
The polarization argument assumes, however, that the government
is a particularly persuasive speaker. 27 5 Indeed, the Court's doctrine
currently considers government-sponsored public religious expression
to be more of a threat than government-sponsored private religious
expression. 27 6 But this emphasis may be exactly backward. A city's
quite conscious decision to sponsor a creche on the courthouse lawn
invites political response; it is an identifiable public act. A voucher regime that funnels government funds to private religious actors, by contrast, masks the government's support of significant expressive activity
that may be quite antithetical to public values.
This invisibility raises its own set of concerns. Public discourse in
a religiously diverse society has to comport with generally acceptable
majoritarian norms; otherwise it will be easily dismissed as irrelevant
to the vast majority of members of the community or will be rejected
by the community through political means. Consider prayer at high
school graduation. If an increasing number of graduating high school
students do not share a belief in Jesus Christ, then it is unlikely that a
graduation practice invoking the Christian savior will remain part of
the program for very long. Indeed, commentators have noted that the
Court's role in religion cases has been to rein in outliers, those jurisdic-

See Cole, supra note 256, at 563-64; Lupu, supra note 255, at 816-17.
Cf. Gia B. Lee, Persuasion, Transparency, and Government Speech (unpublished manuscript, on file with the Harvard Law School Library) (observing that government speech is often
quite unpersuasive in certain contexts).
276 Compare Zelman v. Simmons-Harris, 122 S. Ct. 2460, 2462-63 (2002), with Allegheny, 492
274
275

U.S. at 578-79 (1989).
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tions whose practices already lie outside the mainstream.2 7 7 Prayer
and Bible reading in the public schools, for example, had declined significantly by the time the Court declared these actions unconstitutional.2 7 8 This societal shift was a result of increased denominational
diversity.
Moreover, "private" expressions of communal exclusion will often
be more potent than any exclusionary message that the government
may or may not be expressing by placing a crbche in city hall. It is not
uncommon for a religious education to involve claims that a particular
religion is the one true belief system, that others are mistaken, or that
nonbelievers are not members of God's community.27 9 Compare a
municipal display that identifies Jews as the "killers of Jesus" with a
religious school curriculum that makes the same assertion. The display would be politically unimaginable in many (though admittedly,
not all) jurisdictions, but there is little to prevent the same view from
being perpetuated in a private school funded by public monies. This
does not mean that all local communities will be sensitive to the kinds
of religious expression that might be hostile to religious minorities, but
only that the contrary assumption - that locals will be insensitive ignores the domesticating effect of the public sphere. The subsidization of "private" speech that can be less tolerant of nonconforming
views may have larger societal effects than any speech the government
"publicly" sees fit to sponsor.2 80
Nevertheless, the Court has taken the position that private religious
speech is in need of protection from hostile public majorities. The re277 See, e.g., Michael J. Klarman, Rethinking the Civil Rights and Civil Liberties Revolutions,
82 VA. L. REV. 1, 6 (1996) ("[Tjhe Court's decisions are better understood as comprising two categories. Frequently the Court takes a strong national consensus and imposes it on relatively isolated outliers. Infrequently the Court resolves a genuinely divisive issue that rends the nation in
half; on these occasions, roughly half the country supports the Court's determination. Neither of
these roles, it seems to me, is accurately characterized as providing 'havens of refuge for those
who ... are helpless, weak, outnumbered, or ... are non-conforming victims of prejudice."'
(omissions in original) (quoting Chambers v. Florida,309 U.S. 227, 241 (940))).
278 See id. at 15-16. The cases that struck down school prayer and Bible reading were Engel v.
Vitale, 370 U.S. 421, 422, 436 (1962), and School District of Abington Township v. Schempp, 374
U.S. 203, 205 (1963).
279 Certain Christian denominations, for example, assert that those who are not saved by accepting Jesus Christ as their savior are destined to eternal damnation. See, e.g., Daniel W. Draney, The Saved, in ENCYCLOPEDIA OF FUNDAMENTALISM 435, 435-36 (Brenda E. Brasher
ed., 2001) ("In the [Protestant] Fundamentalist worldview, there are either the saved or the
unsaved - there is no middle ground .... Typically, the unsaved include the heathen, who have
never heard the gospel, as well as members of non-Christian religions.').
280 Cf. Noah Feldman, From Liberty to Equality: The Transformation of the Establishment
Clause, 90 CAL. L. REV. 673, 720-21 (2002) (noting that in response to the decision in Santa Fe
Independent School District v. Doe, 530 U.S. 290 (2000), which prohibited school-sponsored
prayer at a football game, students began to "rise ... in unison" to recite the Lord's Prayer, communicating an even more powerful - because intentional - message of exclusion than had the
prayer been formally sponsored by the school).

HeinOnline -- 117 Harv. L. Rev. 1883 2003-2004

1884

HARVARD LAW REVIEW

[Vol. 117:i8io

ligious speech cases portray private religious speech as vulnerable
rather than dangerous. Recall that these cases hold that if the public
chooses to subsidize expression, it cannot disqualify religious speakers.
Thus, in Good News Club v. Milford Central School,28 1 the Court held
that a local school district that permitted community groups to use
school facilities for after-school programs was required to permit religious groups access to those facilities on an equal basis. 28 2 And in
Rosenbergerv. Rector & Visitors of University of Virginia,28 3 the Court
held that a university program that provided funds to a wide range of
284
student groups had to allow religious groups to receive those funds.
Relying on free speech principles, the Court held in both cases that because the government had created a limited public forum, it could not
disqualify religious speakers; such disqualification constituted impermissible viewpoint discrimination under the First Amendment's Free
Speech Clause. 285 The Court further held that the provision of public
facilities or funds to a religious group did not violate the Establishment Clause.
These decisions have two relevant consequences. First, they override local choices not to subsidize private religious speech. In neither
case did the Court accept the government's argument that - regardless of the public forum analysis - it had a compelling interest in
avoiding the subsidization of religious speech. Whether the Milford
School District or the University of Virginia believed that supporting
religious speech was an Establishment Clause problem or simply
preferred not to allow proselytizing activities in their facilities, they
were required to allow religious groups to access their facilities to the
extent that they were permitting other groups to do so. Second, as in
the voucher context, the decisions cleanse the state of any responsibility for the content of the speech. The Court dismissed the governments' Establishment Clause concerns by categorizing the speech (and
the speakers) as "private." On the Court's reasoning, the government
is not endorsing a religious message when it simply provides a forum
for the expressive activities of various "private" speakers, even if that
message is heavily proselytizing.
281 533 U.S. 98 (2001).

See id. at 107-12.
283 515 U.S. 819 (1995).
284 See id. at 828-32.
285 See Good News Club, 533 U.S. at 107-12; Rosenberger, 515 U.S. at 828-32. In both cases,
the Court relied heavily on Lamb's Chapel v. Center Moriches Union Free School District, 5o8
U.S. 384 (I993), which held that a school district violated the Free Speech Clause of the First
Amendment by denying a church access to school premises to show a film series on family values
and child-rearing from a religious perspective, see id. at 393-95, and Widmar v. Vincent, 454 U.S.
263 (i98I), which held that a university's policy of excluding religious groups from use of generally available university facilities violated the First Amendment, see id. at 267-70.
282
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Good News Club and Rosenberger are part of the larger doctrinal
project of simultaneously subsidizing and privatizing religious expression. These two conceptual programs are linked: as in the funding
context, the government can subsidize individual private expression
(and must do so when it chooses to subsidize other forms of speech) as
long as it provides those subsidies in an evenhanded and neutral manner. The government cannot, however, engage in "public" religious
expression itself, except in closely monitored ways.
This privileging of individual, private expression over communal,
public expression reflects a deep skepticism of local public decisionmaking. An underlying assumption of the current consensus on expressive harms is that enlightened national institutions can counter local religious parochialism by shunting religious expression into the
private sphere, where it can be both protected from local discrimination and prevented from generating exclusionary harms.
A different view of the local civic community, however, suggests a
more positive account of local public religious expression and a more
skeptical account of private religious expression. The actions of the
town leaders of Inglis, Florida, who - in response to a rise in local
crime and disorder - placed markers at the town limits banning Satan from the precincts of the city, can easily be mocked.28 6 But the
impulse to create a more virtuous community through any available
means should not be so quickly dismissed. The public deployment of
religious rhetoric and symbols may empower otherwise disempowered
groups, as it did during the civil rights struggle 28 7 and, more recently,
in the guise of programs cosponsored by church and government to
2 88
combat drug-related crime in inner cities.
Moreover, the closing-off of local authority to make decisions about
religion's place in public life, including the decision to sponsor religiously grounded expression or affirmatively to disqualify such expression from government support, risks undermining the civic community
as a relevant institutional actor. The Court seems to believe that it is
the most competent institution to determine the contours of public discourse. Yet the civic community can operate as a counterweight to the
dangerous and polarizing tendencies of religious privatism only if it
can make significant decisions that may in fact take into account lo-

286 See Bragg, supra note 14.
287 See Thomas C. Berg, Race Relations and Modern Church-State Relations, 43 B.C. L. REV.
ioo9, io6 (2002) (asserting that "[tihe civil rights movement may have sought social justice rather
than churchly privileges, but it was still a significantly religious movement, with preachers as its
leaders and congregations as its key organizational base').
288 See Tracey L. Meares, Prayingfor Community Policing, go CAL. L. REV. 1593, 1612-14
(2002) (describing cosponsorship by police and churches of prayer vigils in a predominantly poor,
African-American Chicago neighborhood).
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cals' religious convictions.2 9 It is primarily public association, not
private association, that is vulnerable on this account.
C. Giving Voice to Public Associational Values
Compelled neutrality is an understandable outcome of a judicial
strategy of privatizing religion - of removing its traces from the public sphere and insulating it from state control. Indeed, the current doctrinal assumption is that the "state," whether in the guise of the federal
government or the City of Pawtucket, should encourage, foster, and
sponsor private associational life - and may even subsidize the choice
to engage in it. However, the state should (and can) remain neutral as
to the direction and content of that associational life, and certainly
should not attempt to compete with private associations for its citizens' allegiance. 90 The message of state neutrality is that valuable
(and vulnerable) associations are "private," not "public. 2 91 For that
reason, public life is properly limited in its substantive content, and
government properly remains studiously agnostic as to individuals' associational decisions.2 92 The role for government is to operate in the
background, neither encouraging nor dissuading specific religious
2 93
practices, neither asserting nor silencing religiously grounded norms.
Implicit in this argument for devolving power to private mediating
associations is the declining importance of government as a form of
political association in its own right. Consider the arguments for
voucher and charitable choice programs. Proponents argue that these
programs allow individuals to channel funds to particular groups of
their own choosing, thus devolving power from government to a pano-

289 In a related vein, some have urged that political progressives embrace religion as a robust
component of public discourse:
It is indeed possible (and necessary) to express one's faith and convictions about public
policy while still respecting the pluralism of American democracy. Rather than suggesting that we not talk about "God," Democrats should be arguing - on moral and even
religious grounds - that all Americans should have economic security, health care and
educational opportunity, and that true faith results in a compassionate concern for those
on the margins.... God is always personal, but never private. The Democrats are
wrong to restrict religion to the private sphere - just as the Republicans are wrong to
define it solely in terms of individual moral choices and sexual ethics. Allowing the
right to decide what is a religious issue would be both a moral and political tragedy.
Jim Wallis, Putting God Back in Politics, N.Y. TIMES, Dec. 28, 2003, at 9.
290 See Michael Walzer, The Communitarian Critique of Liberalism, 18 POL. THEORY 6, i6
(199o) (arguing that in a liberal society, "[t]he good life is pursued by individuals, sponsored by
groups; the state presides over the pursuit and the sponsorship but does not participate in either').
For a philosophical discussion of the interplay between individual choice and community values,
see MICHAEL

J. SANDEL,

LIBERALISM AND THE LIMITS OF JUSTICE 147-55 (1982).

See, e.g., Nomi Maya Stolzenberg, The Return of the Repressed: Illiberal Groups in a Liberal State, 12 J. CONTEMP. LEGAL ISSUES 897, 900-02 (2002).
291

292 See id.

293 See id.
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ply of societal subgroups. 94 These groups, goes the argument, are better able to meet the needs of their members than is government, and
better able to foster the social connections that enable individuals to
pursue common interests and socially beneficial ends. The government therefore does well to create an environment that fosters the easy
development of private mediating institutions in society, and is wise to
permit them to do the work of service provision and community crea2 95
tion.
These arguments for devolution explicitly contrast private associational life with the state, picturing the former as valuable and the latter as threatening. The vouchers debate, as it has been formulated, for
example, contrasts a government of bureaucrats against private assoBy pitting government
ciations made up of individual choosers.
versus
voluntariness,
coercion
implies
the
rhetoric
association,
against
2 96
domination versus consent, state versus community.
This devaluation of the civic community is in part a result of the
failure to differentiate among political entities within the government.
Smaller-scale jurisdictions - municipalities, towns, and neighborhoods
- that are fully public to the extent that they are "governments" are
also often associative in character. In other words, they too represent
a robust form of societal subgroup, but of the "public" kind. The doctrinal emphasis on individual choice and neutrality takes all local public institutions off the table, along with the public values that such institutions might express. There are no public mediating institutions in
the doctrine and discourse of the Establishment Clause.
This tendency to ignore local public association is troubling. The
strength of the civic community is that it generates cross-cutting communal norms through a public and democratic process, and that it
does so on behalf of citizens, not just private parties.2 97 There is powerful value to fostering the negotiation of public values in this type of
association. Indeed, commentators express alarm that the legal and
philosophical favoring of private associational life over public associa294 See CHARLES

L.

GLENN, THE AMBIGUOUS EMBRACE: GOVERNMENT AND FAITH-

The term "subsidiarity" has also been
employed to encompass the idea that social problems should be addressed in the first instance by
families and other nongovernmental institutions, before resort to government. See generally
Robert K. Vischer, Subsidiarity as a Principle of Governance: Beyond Devolution, 35 IND. L.
REV. 103, 103 (2001) (defining subsidiarity).
295 See GLENN, supra note 294, at 13-42.
296 See id. Glenn is quite specific in asserting that civil society is made up of voluntary associations, and notes that "critics of the welfare state" contrast such associations with the state, which
tends to "overstep the limits of its appropriate role," id. at 17, and to regulate faith-based organizations "to [d]eath," id. at 39.
BASED SCHOOLS AND SOCIAL AGENCIES 13-42 (2ooo).

297 See, e.g., BENJAMIN

R. BARBER, STRONG DEMOCRACY: PARTICIPATORY POLITICS

FOR A NEW AGE 150-55, 173-93 (1984) (discussing the role of participation by citizens and the
characteristics of political speech and listening in a democracy).
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tional life is corrosive of civic engagement. 298 Those who believe that
participation in the process of governing is essential to a wellfunctioning democracy view the decrease in local civic role as particularly dangerous to the republic, a sign of the decay of democratic virtue. 299 This ideal places civic engagement at the center of individual
virtue, and views the norms of citizenship as central to achievement of
the good life. Bypassing those public institutions that are well-scaled
for participatory activity narrows the space for the public negotiation
300
of communal values and shifts those debates into the private sphere.
A consequent danger, expressed by those who worry about privatization generally, is that private actors will be differently accountable
than public ones to their own members and to outsiders. 30 1 Because
private associations do not have to comply with the constitutional limitations that apply to public entities, they are free from those basic legal
obligations - such as due process or equal protection - that protect
citizens from group domination. Outsiders have no standing to object
to private decisions that have external effects, and, without state protection, insiders are vulnerable to group coercion. A related concern is
that those who opt out of public provision of government services will
see themselves as differently situated in relation to the wider political
community.30 2 The fear is that private associations - even if charged
with socially important tasks like education - will ultimately fail to
be public-regarding. Unlike the state, private entities represent the interests of their members, and thus can be forgiven for seeking government favor and independence from government regulation when doing
30 3
so furthers their members' aims.
More importantly, the privileging of private association reinforces a
particular version of public life, sanitized of its members' deep religious convictions. Whether one agrees with them or not, these convictions are often the most prominently held normative beliefs of a majority of the citizenry. The implicit presumption is that the individual's
private religious life can be easily separated from the community's
public secular one, and that battles over religious expression in the
298 See, e.g., id.; DELIBERATIVE DEMOCRACY: ESSAYS ON REASON AND POLITICS (James
Bowman & William Rehg eds., 1997).
299 See, e.g., BARBER, supra note 297.
300 See, e.g.,

GERALD E.

FRUG, CITY MAKING:

BUILDING

COMMUNITIES

WITHOUT

BUILDING WALLS 138-42 (iggg).
301 See Martha Minow, Public and Private Partnerships:Accounting for the New Religion, 116
HARV. L. REV. 1229, 1246-47 (2003).

302 See id. at 1253-55.
303 The emerging dominance of a private-regarding politics is often understood as the narrowing of the public sphere. See id. at 1254 ("[P]rivatizing social provision jeopardizes individuals'
abilities to imagine and participate in a public realm."); see also BARBER, supra note 297, at 255
("Individuals taught to think as isolated participants in the market are unlikely to be able to think
as common participants in the polity.").
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public sphere are best understood in terms of majoritarian oppression
of dissenting minorities.
However, this easy differentiation may not capture the way in
which locals experience their communal life, which may involve public
commitments to God, prayer, or religious experience. Consider the
competing claims of membership in the land-use context. A community's zoning laws are often perceived as a collective property right.
Residents claim the right to decide who gains entry into a neighborhood, and therefore with whom they associate. Neighborhoods' resistance to the entry of churches, mosques, or synagogues is often justified with reference to traffic patterns and protection of existing
residential uses, but such resistance - rightly or wrongly - often has
at its base a concern with community self-definition. Secularists worry
about losing their commonalities with a community that has been invaded by religionists, a worry "that they [can] no longer enjoy a collective identification with the neighborhood because it has been 'taken
over' by an exclusive group, a 'community' to which they cannot belong. '30 4 Religionists, on the other hand, though nominally members
of the community, may experience the denial of a zoning variance as a
rejection of equal membership. Both sides believe that they are asserting a valuable associational right, a claim that it is their community
too.

305

The same dynamic occurs in the context of primary and secondary
schools, central sites for the creation of community norms and identity.306

On one side are those who believe that their membership is de-

valued by religion-related activity in school settings, such as prayer in
school or at football games or the teaching of creationism in the classroom. On the other side are those who believe that their membership
is undermined by an insistence on secularism: the establishment of a
humanistic curriculum in the classroom or the inability to pray at a
football game. Both sides assert associational and value-laden claims
that force a choice. As Nomi Maya Stolzenberg observes, tolerance
''30 7
ends with a decision to "shut out" the "other.
Glen 0. Robinson, Communities, 83 VA. L. REV. 269, 298-99 (997).
305 For additional discussion of the definitional character of local norm creation, see Schragger,
The Limits of Localism, supra note 27.
306 See Nomi Maya Stolzenberg, "He Drew a Circle That Shut Me Out": Assimilation, Indoctrination,and the Paradox of a Liberal Education, io6 HARV. L. REV. 581, 585 (1993) (discussing
the "dilemma" of public education's inherent "tension between cultural pluralism and assimilation"). As Martha Derthick observes, "[p]olicy choices about schools are choices as well about the
nature and function of local communities, to which schools have been central, even defining."
Martha Derthick, How Many Communities?: The Evolution of American Federalism, in
DILEMMAS OF SCALE IN AMERICA'S FEDERAL DEMOCRACY, supra note 2o, at 125, x5 i.
307 See Stolzenberg, supra note 3o6, at 585; see also Robert M. Cover, The Supreme Court, 1982
Term-Foreword: Nomos and Narrative, 97 HARV. L. REV. 4, 30-31 (1983) (discussing the "selfreferential supremacy" of both the Constitution and the religion of the Amish and Mennonites).
304
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Indeed, critics charge that the liberal account of the separateness of
individual and community is either unachievable or demonstrably
false. 30 8 Some argue that we should be more ambivalent about the decision to force individuals to select one form of community over another.30 9 At the very least, we should be aware that a choice between
competing conceptions of social life is at stake, and that requiring such
a choice is coercive.
Nevertheless, the Court's current doctrine demands that government make no statements that would require assimilation or differentiation, though the very fact of enforced neutrality
will oppress those who do not share that conception of the state's role.
This is not to say that there should be no constraints on the content
of government-sponsored religious expression. First, the local government expression must consist predominantly of speech, not action;
it cannot be a ruse for nonneutral or discriminatory financial or political support. Second, government expression has to take place in a
consciously public sphere, that is, within the terms of public democratic discourse - a discourse of equal concern and respect. 3 10 Forced
religious indoctrination is inconsistent with a public, democratic life, as
are public expressions of hatred toward particular religions or nonbelievers. Short of indoctrination, however, the benefits of limiting local
public expressions with religious content should be weighed against
the costs of overriding local public decisionmaking. Jurisdictional diversity is a more suitable protection for religious liberty than judicial
tests of sensibility that reflect the particular makeup of the Supreme
Court at any given time.
This relates back to the dispersal of authority, an argument that
should be familiar by now. The Court's nationalizing of the line between objectionable and unobjectionable social practices creates a
dangerous uniformity; this monopoly on defining proper community
308 See SANDEL, supra note 290, at 59-65, 147-54; Walzer, supra note 290, at 8 ("The selfportrait of the individual constituted only by his willfulness, liberated from all connection, without common values, binding ties, customs, or traditions - sans eyes, sans teeth, sans taste, sans
everything - need only be evoked in order to be devalued: It is already the concrete absence of
value.").
309 See Cover, supra note 307, at 33.
310 For an approach to government-sponsored religious speech that attempts to create room for
the public expression of a community's religious convictions consistent with this limiting principle, see Sanford Levinson, Some Reflections on Multiculturalism, "Equal Concern and Respect,"
and the Establishment Clause of the First Amendment, 27 U. RICH. L. REV. 989, 999, lOO8-19
(1993). Professor Levinson, for example, expresses ambivalence about the Court's school prayer
decisions, ultimately concluding that "[s]tate-imposed moments of silence and contemplation, unaccompanied by state-composed prayers or entreaties from the teacher to engage in prayer, ought
not to be viewed as presenting threats to the values underlying the Establishment Clause." Id. at
1015. The phrase "equal concern and respect" is usually identified with Ronald Dworkin, see,
e.g., RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 180-83 (1978), though his work builds
on John Rawls, see JOHN RAWLS, A THEORY OF JUSTICE 5 0I971).
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behavior gives the Court significant institutional power that can be
used either to favor or to disfavor religion. Though local communities
may disagree, the Court's decision that voucher programs do not send
a particular message of outsider status serves to legitimate that practice as much as a contrary decision that religious displays are illegal
delegitimizes that practice. Whether or not one is in favor of vouchers
or religious displays, one should be wary of centralized exercises of
power that dictate blanket church-state norms.
The preservation of local political authority to make decisions concerning religious benefits and burdens does more, however, than serve
as a check on regulatory centralization. By treating local public commitments as worthy of respect, deference to local political authority
buttresses the civic community as a counterweight to religious privatism. In the absence of a countervailing communal interest, the decision to send one's child to a parochial school with government funds,
and the message the child receives once there, are not susceptible to
the demands of the community. Yet these actions have consequences
for associational life in public settings and should be subject to public
debate and local political decision. While the current endorsement
doctrine and the requirement of neutrality prevent religious expression
from entering public discourse, the concepts also prevent civic associational public life from being asserted as a contrary value worthy of respect and reinforcement. The civic community, emptied of what many
members believe to be significant moral content, comes to be seen as
an irrelevant entity.
Undoubtedly, diversity of local expressive practices may result in
some exclusionary harms in particular jurisdictions. The purpose of
this Part is not to minimize the potentially significant costs to individual dissenters of a decentralized approach, but rather to emphasize
other costs and benefits - namely the costs of institutional monopoly
and the benefits of local diversity. On balance, increased deference to
local decisions facilitates the salutary dispersal of political authority
that serves to prevent any one belief system from dominating the
whole, or any one institution from acting as the final arbiter of legitimate community action. This deference also buttresses the local civic
community as a counterweight to religious privatism. Judicial attention to the scale of government action will result in better protection of
religious liberty in the aggregate.
CONCLUSION

I do not mean to romanticize local institutions, which will not always, or even usually, exercise power in a benign manner. The argument for decentralization that this Article offers does not depend on
local grace. The dispersal of authority to local institutions is a structural component of religious liberty. By preventing a jurisdictional
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monopoly over the subsidization and regulation of religion and religious institutions, the fragmentation of political authority checks the
exercise of state or religious institutional power. And the dispersal of
political authority over religious burdens and benefits enhances local
public authority, enabling it to serve as a counterweight to private religious power.
Underlying these twin roles for the local is the notion that the exercise of public power in smaller-scale settings is significantly different
from the exercise of government and private power that the usual dichotomy presumes. Taking local governments seriously does not entail
blinding oneself to their weaknesses. It simply requires giving some
attention to the scale of government action and to the fact that local
governments and state and federal governments are differently situated with respect to their citizens.
Despite its increased sensitivity to federalism concerns, the Court
has thus far failed to articulate the constitutional goals of decentralized
power. Instead of considering the substantive rights ostensibly protected by recourse to federalism or the actual institutional sites of government regulation, the Court has erected, under the rubric of state
autonomy, mechanistic barriers to some exercises of federal power.
This Article has advanced a theory of decentralized power that is both
peculiar to religious liberty and attentive to the local quality of churchstate relations. It is not meant to escape those bounds. Nor is it
meant to deter the Court from enforcing Religion Clause norms. The
enforcement of the decentralized Religion Clauses entails an active judiciary, but one that is attentive to the role of the local in ensuring religious liberty.
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