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Abstract
We live in a world ofmultiple sovereignties. Many think ofnation-states
as the principalsovereign actors, but sovereign substates and international
institutions created by states also hold sway. Each claims a domain, an area
(spatial, temporal, conceptual) over which it rules. Ruling includes adopting
and applying law. When domains overlap, laws can clash. Competition
among sovereigns over legal domains poses a challenge to people who take
law into account as they live their lives andplan theirfutures.
What makes these issues immediately important is the growth of the international-law enterprise over the last quarter-century. Both the ambitions
and the institutions ofinternationallaw expanded greatly in the decade after
the collapse ofthe Soviet system. Even though it currentlyfaces assaultsfrom
nationalistpopulists in the rich world and elsewhere, internationallaw remains important and even indispensable. Its influence means more frequent
and more intrusive claims about its domain to the derogationofnational and
subnationallaw. Such domain conflicts always existed, but they have grown
in salience.
This Article argues that domain assignments based on the rationalinter-
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est ofsovereignsproduce a defensible world in which to live. Rational-interest assignments based on adherence to formal rules provide the best response
to the importantquestions: Why not give greaternormative content to assignment rules? When should sovereigns forego the benefits of cooperation to
defend particularinterests? Are all normative preferences local (particular
to the sovereign in question), or are there universalpreferences that should
or must override domain conflicts?
These questions are significant because domain assignment, however
necessaryfor law to function, represents a specializedlegalpractice that receives little popularattention. Defending the use ofsystemic rules when they
clash with a particularsovereign's normative preferences thus becomes an
exercise in justifying law as something other than expression of normative
values. At bottom, the question is whether a satisfactory conception of the
rule oflaw can embraceformal constraints that may override normative commitments to values such as human dignity and the squashing of arbitrarydiscrimination.
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"Goodfences make good neighbours."I
I.

INTRODUCTION

We live in a world of multiple sovereignties. Many think of nation-states
as the principal sovereign actors, but sovereign substates and international institutions created by states also hold sway. Each claims a domain, an area
(spatial, temporal, conceptual) over which it rules. Ruling includes adopting
and applying law. When domains overlap, laws can clash. Competition
among sovereigns over legal domains poses a challenge to people who take
law into account as they live their lives and plan their futures.
In the contemporary world, domains overlap a lot. Modem technology
makes relations at a distance, whether economic, political, or social, cheaper
and more effective. With human activity (business, family, political, creative)
unfolding more thickly at a greater distance, what people do increasingly implicates multiple sovereigns. Almost nothing important, whether a public act
of a government or a transaction among private parties, goes forward without

1

ROBERT FROST, The Mending Wall, in NORTH OF BOSTON 11, 13 (1914).
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encountering overlapping domains.
What makes these issues immediately important is the growth of the international law enterprise over the last quarter-century. Both the ambitions
and the institutions of international law expanded greatly in the decade after
the collapse of the Soviet system. Even though it currently faces assaults from
nationalist populists in the rich world and elsewhere, international law remains important and even indispensable. Its influence means more frequent
and more intrusive claims about its domain to the derogation of national and
subnational law. Such domain conflicts have always existed, but they have
grown in salience.
Rather than thinking in isolation about international law nested within
national legal systems, we can see this issue as a particular instance of the
general problem of competition among sovereigns and the domains of their
laws. Refraining the problem in this way lets us draw on a great body of
practical experience. Domestic legal actors wrestle with domain problems all
the time and have worked out approaches that manage potential conflicts in a
reasonably helpful way. As the ambitions of international law have grown,
we see the same practice at work here.
Examples of overlapping domains abound. The fields of conflicts of law
and private international law deal directly with these issues, mostly in the context of private law. 2 But public law also contains an abundance of overlapping
domains, especially in federal states that recognize the sovereignty of their
substates. 3 In the United States, a federal tax may fall on transactions based
on private, typically State, law.4 A criminal accused facing trial in State court

2. Conflicts law deals generally with the application (or not) of one sovereign's law in litigation
in another sovereign's forum, and each sovereign is said to have its own conflicts law. Private international law deals with the convergence of rules and practices among bodies of conflicts law. JOSEPH
STORY, COMIENTARIES ON THE CONFLICT OF LAWS

§9

(1st ed. 1834). On the relationship between

the fields of conflicts of law and private international law, see Ralf Michaels, Comparative Law and
PrivateInternationalLaw, in ENCYCLOPEDIA OF PRIVATE INTERNATIONAL LAW 417,418-19 (Jirgen
Basedow, Giesela Rtihl, Franco Ferrari & Pedro Alberto de Miguel Asensio eds. 2016).
3. In addition to the United States, federal states in the contemporary world-nation-states that
assign sovereign powers such as self-government, legislative power, and an independent judiciary to
substates-include Austria, Australia, Belgium, Brazil, Canada, China, Germany, India, Russia, South
Africa and Switzerland, among many others. The varieties of their federal arrangements and hence
the potential for domain overlaps among substates and between substates and the national state, as
well as the mechanisms used to mediate these overlaps, vary, but all countries of this type present
domain assignment issues that structurally resemble those seen in the United States.
4. See infra notes 83-103 and accompanying text. A discussion that includes sovereign states in
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may encounter a State procedural bar to raising a federal defense, such as a
right to suppress evidence.5 A State official may refuse to recognize a federal
law that, she believes, is invalid within her domain, as a Kentucky court clerk
did when she balked at performing same-sex marriages.6 One nation may
regulate people and actions in another country that pose a threat to its interests,
even though other nations impose their own rules on the same actors and conduct.7 International law protecting the rights of persons may look to domestic
law to determine what rights exist and what procedures apply to their enforcement.8 A State may reject claims about international law, not because of
doubts about the claim's provenance, but because applying it would violate
that State's fundamental law. 9 In these and many other instances, one must
figure out the relationships among the relevant domains. Only then can one
tell what institutions will apply which law.
This Article offers the first systematic analysis of conflicts over domain
assignments across different kinds of sovereignty. It argues that patterns of
assignment, and particularly of deference to the law of other sovereigns, rest
on rational choices by sovereigns. It provides three explanations for these
patterns. First, sovereigns typically defer to other domains when potential
domain conflicts occur frequently and the alternative domain represents the
least-cost provider of law. This deference occurs not just in static cases, but
where a dynamic iterative relationship between sovereigns affects the costs
by rewarding cooperation and punishing truculence. Second, when in dynamic iterative relationships, sovereigns sometimes formalize patterns of deference through express agreements or observable adherence to custom to deal
with recurring problems. Third, sovereigns regard some local policy preferences as too strong to permit deference. This may lead them not only to enter
into costly domain conflicts, but also to reject or chisel on express agreements,
customs, and the outcomes of dispute settlement mechanisms.

the international order (France, Russia, and the like) and the States of the United States (New York,
Virginia, and the like) invites confusion. To avoid that problem, I follow the convention of capitalizing
only references to the States of the United States, and not to nation-states. When I do refer to states,
I mean nation-states that are subjects of international law, as distinguished from sovereigns, which
comprises states, substates, and international law itself. See infra notes 10-26 and accompanying text.
5. See infra notes 104-23 and accompanying text.
6. See infra note 252 and accompanying text.
7. See infra notes 138-53 and accompanying text.
8. See infra notes 179-208 and accompanying text.
9. See infra notes 211-24 and accompanying text.
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The Article begins by providing an account of the ways that domains
overlap, the kinds of conflicts that may result, and how authoritative actors
might resolve these conflicts. It proposes a rational-choice explanation that
can explain consistent patterns of deference in domain assignments. The Article then surveys the evidence in support of this explanation, drawing on examples from tax law, the law of federal courts and other issues in U.S. federalism, Native American sovereignty within the U.S. legal system, and
international law.
The Article concludes by considering whether domain assignments based
on the rational interest of sovereigns produce a defensible world in which to
live. Why not give greater normative content to assignment rules? When
should sovereigns forego the benefits of cooperation to defend particular interests? Are all normative preferences local (particular to the sovereign in
question), or are there universal preferences that should or must override other
means for resolving domain conflicts?
These questions are significant because domain assignment, however
necessary for law to function, represents a specialized legal practice that receives little popular attention. Defending the use of systemic rules when they
clash with a particular sovereign's normative preferences thus becomes an
exercise in justifying law as something other than expression of normative
values. At bottom, the question is whether a satisfactory conception of the
rule of law can embrace formal constraints that may override normative commitments to values such as human dignity and the squashing of arbitrary discrimination.
II.

DOMAINS AND DOMAIN CONFLICTS

One might suppose that in a world of inter-sovereign anarchy, sovereigns
might try to extend their reach as far as their grasp will let them. What one
sees, however, is persistent deference to the rules and policies of other sovereigns in situations where the deferring sovereign has the capacity to impose
its own law. This Article describes, explains, and defends the practice of deference that we see in the world, as well as the instances where sovereigns
instead dispute domains.
The first step is to define what we are talking about when we give an
account of legal deference among sovereigns. This Section first defines the
concept of a domain, which describes both the potential reach of a sovereign's
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authority and the actual scope of the laws it adopts. The Section then describes how domains can overlap, leading to potential legal conflicts. It provides a schematic typology of ways to manage domain conflicts. It ends with
a review of current disputes over domain assignments that call out for some
kind of resolution.
A.

Defining Domain

Each legal system and every legal act has a domain over which it exercises authority.10 A legal system proposes authoritative solutions to particular
problems arising in the course of social life. Sometimes that solution is a rule,
sometimes a standard, and sometimes a process for constructing a rule or
standard as needed." A term, either explicit or implicit, of any law is its domain, that is, a definition of persons, things, and transactions to which it applies.12
In the absence of a universal sovereign, each legal system and all the acts
that constitute it must fix the boundaries of that system's domain. Boundaries
invoke concepts such as space (e.g., "the territory of this country"), time (e.g.,
"from the founding of this Republic; from the effective date of this statute"),

10. For earlier uses of the concept of a domain to describe the effective scope of particular laws or
categories of laws, see John F. Duffy & Richard Hynes, Statutory Domain and the CommercialLaw
ofIntellectualProperty, 102 VA. L. REV. 1, 10-11 (2016); Paul B. Stephan, PrivatizingInternational

Law, 97 VA. L. REV. 1573, 1583-84 (2011); Tim Wu, Treaties'Domains,93 VA. L. REV. 571 (2007);
Frank H. Easterbrook, Statutes'Domains, 50 U. CHI. L. REV. 533 (1983). For its use to describe the
boundaries of the effective scope of law itself, see Frederick Schauer, The Limited Domain of the Law,
90 VA. L. REV. 1909 (2004).
11. The third alternative involves delegation to a downstream decision maker to resolve a conflict
using more-or-less bounded discretion. See Robert E. Scott & George G. Triantis, Anticipating Litigation in ContractDesign, 115 YALE L.J. 814, 841-44 (2006).

12. Another term, popular especially among international lawyers, ascribes jurisdiction to a sovereign. E.g., Michaels, supra note 2, at 419; Frederick Schauer, On the RelationshipBetween International Law and International Constitutionalism, 11 VIENNA J. INT'L CONST. L. 1, 6 (2017)

("[A]cceptance of an ultimate rule of recognition is the marker for acknowledging or presupposing
some collections of rules and principles as the law governing the jurisdiction (in the broadest and not
necessarily geographic sense) within which that ultimate rule of recognition is accepted."). When
used in this sense, the term is a synonym for domain. I avoid that usage here, however, because of
confusion between prescriptive jurisdiction, which corresponds to domain, and other kinds of jurisdiction, namely adjudicative and enforcement. See RESTATEMENT (FOURTH) OF THE FOREIGN
RELATIONS LAW OF THE UNITED STATES§ 401 (AM. LAW INST. 2018) [hereinafter FOURTH

RESTATEMENT]. In the case of U.S. law, even greater potential for confusion exists because of the
distinct and important concepts of personal jurisdiction and subject-matter jurisdiction, both aspects
of adjudicative jurisdiction. See id. §§ 421-22.
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the status of persons and things (e.g., "subjects of this sovereign and their
property"), and categories of activity (e.g., "interstate commerce"). The process of law-giving thus entails mapping out a domain for those laws. Lawgivers acting on behalf of sovereigns prescribe a domain at the same time that
they prescribe a law. 13
One must distinguish a sovereign's domain from substantive rules applied
within that domain. Domain assignments define the authority of a sovereign
relative to others, rather than imposing a particular rule on primary behavior.
A sovereign may accept proscriptions on its actions ("Congress shall make no
law . . abridging the freedom of speech"), but such proscriptions do not allocate authority among sovereigns. They adopt such proscriptions not as a
means of enabling other sovereigns to deal with the issue, but because they
regard the proscribed activity as bad. A proscription of sovereign regulation
is as much an assertion of domain as a prescription.
Take as an example the First Amendment. It does not determine what
level of government will abridge speech, but rather asserts a substantive rule
of liberty from official interference with speech. Of course, the original enactment did come with a domain limit: It applied only to abridgment by the
national (federal) government. This limit existed, however, only because the
framers did not regard State interference with liberty of speech as a problem
but did worry about what the untested new national government would do.
They did not adopt the First Amendment to clear the way so that States or
international lawgivers could come up with better abridgments of speech. 4

13. Taking domain determination and assignment seriously presupposes a commitment to what
Fred Schauer usefully describes as "source formalism." Frederick Schauer, Sources in Legal-Formalist Theories: A FormalistAccount of the Role of Sources in InternationalLaw, in THE OXFORD
HANDBOOK ON THE SOURCES OF INTERNATIONAL LAW 384, 391-92 (Samantha Besson & Jean

D'Aspremont eds. 2017). Specifying a domain can be one component of constituting a rule of recognition-that is a second-order rule that distinguishes legal claims from other imperatives. See Schauer,
supra note 10, at 7. The jurisprudential discussion typically focuses on the question of the characteristics of a legal system as such. The domain-assignment issue arises once one moves from the issue
of what is law to that of what is our law, as distinguished from the law of other sovereigns. I defend
source formalism in Section V of this article.
14. Thus the United States has rejected international treaties that abridge the freedom of speech,
even though treaties are not enacted by Congress. E.g., Resolution of Advice and Consent to Ratification as Reported by the Committee on Foreign Relations and Approved by the Senate, § 111(2), 138
CONG. REC. 8070-71 (Apr. 2, 1992) (declaring that United States will interpret its obligations under
the International Covenant on Civil and Political Rights in a manner that would interfere with constitutionally protected freedom of expression). This practice reflects a substantive judgment about the
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The concept of domain also must be distinguished from internal validity.
The latter issue comes up if an act falls within a sovereign's domain, but questions exist about the competence of the particular actor to do something of
legal consequence on behalf of the sovereign. In modem societies, there is no
single law-giver, but rather a range of persons to whom some kind of power
to make some kind of authoritative legal determinations has been assigned.
The internal validity of a law rests on the lawgiver's authority to act on behalf
of the relevant sovereign with regard to the matter that its law addresses.
Internal validity reflects the practical reality that, in complex states with
separation of lawmaking powers, one must ask whether the actor concerned
(government official, legislator, or judge) may undertake the legal act in question. The act might be within the authority of the legislator, for example, but
not the executive. Much of the law ofjudicial jurisdiction, for example, deals
not with the scope of the sovereign's domain to prescribe rules, but rather, the
scope of judicial authority to address the claims of particular litigants.1 5
Domain, by contrast, addresses the question of whether any official representative of the sovereign could adopt the law. Within the U.S. constitutional system for example, a State could not validly adopt a law determining
the number of justices that can sit on the Supreme Court of the United States.
Similarly, the international system recognizes the existence of "matters which
are essentially within the domestic jurisdiction of any state" and thus beyond
the scope of international regulation.1 6 These concessions require a determination of the sovereign's domain." A domain necessarily functions in relation
to other domains, inasmuch as it expresses a claim that this sovereign's claim
of legal authority, and not some other's, applies.
In analyzing the work that the concept of domain does, the distinction
between sovereign regulation and private self-ordering is irrelevant. A sovereign might wield its authority to require a particular legal outcome, such as

desirability of liberty from official regulation of speech, not a judgment about which sovereign is the
preferable regulator of speech.
15. E.g., FOURTH RESTATEMENT §§ 421-27 (setting out rules of judicial jurisdiction in the United
States).
16. U.N. Charter art. 2, ¶7. Considerable controversy, of course, surrounds the definition of what
these matters are and whether "essential" means "inherent" and therefore non-delegable. See The
Declarationofthe Russian Federationand the People's Republic of China on the PromotionofInternationalLaw, MINISTRY FOREIGN AFF. RUSSIAN FED'N (June 25, 2016), http://www.mid.ru/en-GB/

foreignpolicy/news/-/assetpublisher/cKNonkJEO2Bw/content/id/23 31698.
17. Cf Stephan, supra note 10, at 1583, 1583 n.20 (describing domain as dependent on valid authority).
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invalidating official interference with the freedom of speech. Alternatively,
the sovereign might supply a set of legal rules that people may elect to apply
to their conduct, such as a contractual nondisparagement clause. Application
of a public prescription or prohibition and enforcement of a privately chosen
rule both function as assertions of a sovereign's domain, even though the sovereign acts directly only in the first instance."
Finally, one must distinguish between a sovereign's potential domain and
its asserted domain. The former covers all exercises of legal authority that the
sovereign, in its view, might assert. The latter extends only so far as the sovereign has chosen to act. The domains of adopted laws must fall within the
sovereign's domain, but they do not set the limits of the sovereign's lawful
authority. Boundaries on particular acts need not indicate that a sovereign
accepts that it is incompetent to do more.1 9
A legal act-whether the product of executive, legislative, or judicial
power-carries with it its own boundaries, whether express or implied. For
purposes of this Article, the set of persons, things, or transactions to which a
law applies constitutes its domain. Consistent with this usage, each legal
act-whether a statute, official proclamation or decision, or a judicial judgment-has a domain. The U.S. Constitution, to illustrate, has a domain that
encompasses abridgement of the freedom of speech by federal, State, or local
official actors.
Some examples illustrate the distinction between potential and asserted
domain. A sovereign might assert the authority to regulate certain activity
wherever in the world it occurs and whoever engages in it. The United States,
for example, has adopted several laws that apply to all persons on the planet
wherever they engage in the proscribed conduct and without requiring any
specific nexus to particular U.S. interests. 20 Yet U.S. law limits the domain
of its securities regulation mostly to sales that take place within the United

18. E.g., Hartford Fire Ins. Co. v. California, 509 U.S. 764, 819 (1993) (Scalia, J., dissenting)
(describing nationally approved system of self-regulation as "a comprehensive regulatory scheme").
19. Within international law, deference to another sovereign's law in circumstances where a sovereign legitimately could apply its own law is called prescriptive comity. See William S. Dodge,
InternationalComity in American Law, 115 COLUM. L. REv. 2071, 2099-2105 (2015). This Article

considers prescriptive comity as a subset of a larger whole, looking at all inter-sovereign relations, not
just those among sovereigns that are subjects of international law.
20. FOURTH RESTATEMENT, § 402(1)(f), cmt.j & reporters' note 10 (describing U.S. assertions of
universal jurisdiction).
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States. 21 The point is that every law has a domain, fixed by the sovereign that
adopts it, and in many instances a law's domain falls short of the sovereign's. 22
The concept of domain is critical in understanding the relationship between international law and other legal domains. One can work backwards
from the proposition that international law has a domain to accepting that international law functions as a kind of sovereignty, even though it lacks any
kind of centralized administration or authority. Inasmuch as it has a realm, it
constitutes a legal system and thus has the most important attribute of sovereignty for purposes of this article.
This positing of sovereignty constituted by international law is provisional, because one cannot take for granted that all relevant actors will accept
the idea that international law functions as a legal system with authority to
bind. 23 What one can say is that many official actors ascribe to a set of institutions that they call international law a certain authority that, in their view, is
binding, even if they disagree about the scope and content of that legal system. 24 It suffices to say that the domain of international law exists, is contested, and for some official actors might contain nothing. Even with these
concessions, it is coherent to talk about international law as a legal system
having a domain.
Claiming that international law has a domain is distinct from asserting
that it has a widely accepted set of rules on internal validity. Passionate debates exist about who has the authority to identify authoritative rules of international law. 2 5 Moreover, specialists within the field worry about the phenomenon of fragmentation, that is, separately constituted treaties and

21. Id. at § 404, reporters' notes 1, 3 (discussing securities regulation).
22. See, e.g., id. at reporters' note 1 (discussing the presumption against extraterritoriality in U.S.
law); Stephan, supra note 10, at 1628-29.
23. H.L.A. HART, THE CONCEPT OF LAW 213-37 (2d ed. 1994); David P. Fidler, Challengingthe
Classical Concept of Custom: Perspectives on the Future of Customary InternationalLaw, 39
GERMAN Y.B. INT'L L. 198, 208 (1996).

24. Anthea Roberts, Paul B. Stephan, Pierre-Hugues Verdier & Mila Versteeg, Conceptualizing
ComparativeInternationalLaw in COMPARATIVE INTERNATIONAL LAW 3 (Anthea Roberts et al. eds.,
2018); Jack Goldsmith & Daryl Levinson, Law for States: InternationalLaw, ConstitutionalLaw,

Public Law, 122 HARV. L. REV. 1791, 1803-08 (2009).
25. Compare Scholars in the Construction and Critique ofInternationalLaw: Remarks, 94 AM.
SOC'Y INT'L L. PROC. 317, 317-20 (2000), and Louis B. Sohn, Sources ofInternationalLaw, 25 GA.

J. INT'L & COMP. L. 399, 401 (1996) (asserting primacy of scholar views as source of customary international law), and Oscar Schachter, The Invisible College ofInternationalLawyers, 72 NW. U. L.

REv. 217, 225 (1977) (same), with United States v. Yousef, 327 F.3d 56, 101-03 (2d Cir. 2003) (rejecting use of scholarly views as source of international law), and Ernest A. Young, Sorting Out the
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institutions with overlapping competencies and potentially conflicting understandings of the content of international law. A few have asserted that international law does contain rules of internal validity that take care of this problem, but others think these assertions are, at best, aspirational.
The fragmentation problem, however, does not undermine the claim that
international law has a domain. Determining international law's domain does
not require deciding which of its rules might apply in any particular instance.
Often, where international law's domain overlaps with those of states or substates, it is clear which set of international rules will apply. Even in the absence of clarity, deciding that a matter falls within the domain of international
law is a critical analytic step, even if does not solve all problems.
To summarize, every legal act supposes a scope or domain within which
it applies. This domain depends on the domain of the sovereign on whose
behalf the act exercises authority, but also on the ambition of the particular
legal act in question. To the extent one takes sources of law seriously when
proposing a legal solution to the matter at hand, one must consider the domain
of the law that might apply. Once the concept of domain is clear, one then
can consider domain overlaps and the conflicts that result.
B.

Domain Overlaps, Sovereign Competition, andAssignments

Domain overlaps, and thus the potential for sovereign competition and
conflict, exist when multiple sovereigns may plausibly claim that a matter
comes within their domains. Any official actor-judges, but also government
officials and legislators-must determine which it will honor when faced with
multiple domain claims. This choice constitutes a domain assignment. An
authoritative actor decides that the law of Sovereign X, not that of Sovereign
Y, applies to the matter before the actor. This decision assigns the issue at
hand to the domain of Sovereign X.
The field of conflicts of law seeks to address some of these issues. But it
does not grapple with many of the domain-assignment problems that law presents. First, the law of conflicts addresses itself principally to courts and those
official actors whose actions will be reviewed by courts, and thus implicitly

Debate Over CustomaryInternationalLaw, 42 VA. J. INT'L L. 365, 391 (2002) (criticizing proposition), and Curtis A. Bradley, The Costs ofInternationalHuman Rights Litigation, 2 CHI. J. INT'L L.
457, 468 (2001) (same).
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excludes the domain-assignment choices that upstream actors such as legislatures make. 26 Second, the field addresses only overlaps not already covered
by agreements among sovereigns (mostly constitutions and international treaties, as I will discuss below) that address domain assigmnents. Third, and
most important for this Article, the field does not address conflicts between
international (as opposed to foreign) and domestic law. Thus the rules that
appear in conflicts law, as well as the related (if not conceptually identical)
field of private international law, inform many domain conflicts but are significantly incomplete as an account of all of them.
Here I undertake to offer a more complete analysis of domain conflicts
and the means of their resolution. In the abstract, the domain-assignment issue presents multiple possible solutions. Five types of choices exist, although
any actual solution might incorporate elements of more than one. In each
case, the assignment ends the conflict for the particular actor, but may leave
the issue unresolved for other actors and even trigger new conflicts with other
sovereigns.
1.

Categories of Assignment Rules

I set out here five different approaches to making domain assignments.
Each supposes a lawmaking moment, whether upstream (adoption of a law of
general applicability) or downstream (application of an adopted law to particular events), when an authoritative legal actor does something that, as a formal
27
matter, will be regarded as providing information about the content of law.
The authoritative actor might seek to maximize the authority of the sovereign that the actor serves by always applying that sovereign's law. This
position can be called absolute sovereign autarchy. To use the vocabulary of
conflicts of law, the actor might always embrace forum law, understanding
forum to mean the actor's sovereign.
The actor instead might always resolve conflicts in favor of sovereigns

26. Conflicts law does address the comity of nations-that is, the appropriateness of multiple states
proposing rules that might apply to a particular dispute. STORY, supranote 2, at § 38. But it does so
from the perspective of the court or official that must choose between enactments, not from that of the
upstream lawmaker deciding what to enact.
27. The "formal matter" proviso is meant to exclude acts that astute observers will regard as significant but purport to have no legal consequence. A judge or other official who gives a speech or
publishes an article may provide clues about future legal acts, but as a formal legal matter such expositions do not count as exercises of authority. The same might be said about emissions from a presidential twitter account.

251

[Vol. 45: 239, 2018]

Competing Sovereignty
PEPPERDINE LAW REVIEW

other than its own. This approach can be called absolute foreign deference.28
It works, however, only if no more than one other sovereign claims the matter
for its domain. When forced to choose among multiple domains, the actor
must fall back on some other approach to choose which sovereign will receive
deference.
The actor might submit to a formalist system that dictates claim assignments. Call this formal domain assignment. To count as formal, the system
must contain legal constraints (rules or principles) that it will apply based on
some level of abstraction removed from the bare facts of the matter at hand.
To say that the law of the place of harm will govern a dispute over responsibility for an injury, for example, assumes some concept about what counts as
a "place" and an "injury." 29
Complicating matters, actors may revert to multiple formalist systems for
resolving domain conflicts. Indeed, one might think of each domain-assignment system as having its own domain. One system might apply to assignments among coequal subnational sovereigns, another to assignments among
coequal national sovereigns, and yet another to assignments between the national sovereign and its constituent sovereignties. A different system altogether might govern relations between national law and international law.
These systems also might sort out by subject matter. One might have one set
of rules for private contracts involving sophisticated parties, on the one hand,
and for those involving consumers or workers, on the other hand, as well as
something completely different for vindicating human rights, however defined or sourced. The point is that there is no universal formal system for
making domain assignments. The various systems that we can observe come
with their own domain limits.
Widening the domain of any one system increases its role in domain assignment generally. Shrinking the domain of particular systems and increasing the number of assignment systems opens the path to ad hoc domain assignment. One might imagine, for example, one set of domain assignment
rules that apply to "civilized" countries and another for the rest. 30 An extreme

28. By "foreign," I mean any sovereign that is not the official's own sovereign. In this sense, the
law of Virginia is foreign to a federal official as well as to a New York actor or a British one.
29. E.g., Sosav. Alvarez-Machain, 542 U.S. 692, 699-712 (2004) (noting that the "place of injury"
for purposes of waiving immunity under the Federal Tort Claims Act is the location of the victim's
legally cognizable harm, and not of the location of the legally wrongful acts that led to harm).
30. Compare Vanity Fair Mills, Inc. v. T. Eaton Co., 234 F.2d 633, 639 (2d Cir. 1956) (applying
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version of this approach would come up with a one-to-one mapping of domain
overlaps and assignment rules.
Although logically distinct, an approach that complements ad hoc domain
assignment is to choose the domain that produces the normativelypreferable
rule. The official actor would establish its normative priorities and then implement them through a domain assignment that best realizes them. The conflicts-of-law field arrives at something like this whenever it embraces the rule
of choosing the best law. 31 At this point formalism disappears, as the domain
choice turns on normative preferences rather than the characteristics of domains. I consider this approach in Section V of this Article.
2.

The Effect of Iteration

A critically important feature of domain assignments is that they can be
iterative. A transaction might come within the domain of multiple sovereigns,
each of which has the present capacity to impose its law on the parties. Even
if only one sovereign has a present capacity to act, the transaction might become subject to other sovereigns' authority in the future. If so, other sovereigns can react to the first sovereign's decision by either rewarding it for cooperative behavior or retaliating against what it sees as truculence. Yet more
observers can update their assessment of a sovereign's capacity for cooperation or truculence (reputation) inli ght of its behavior in the first instance.3 2
Iterativity thus implies consequences that extend beyond the immediate matter at hand.
Iterativity arises in many contexts. Two legislatures, for example, might
each assert that a particular subject falls within its domain. A downstream
actor, whether government official or judge, might disagree about a domain
with counterparts subject to another sovereignty. An international official or
adjudicative body might assert a domain that national actors might reject, or

Canadian trademark law to sales in Canada), and Clarkson Co. v. Shaheen, 544 F.2d 624, 632 (2d Cir.
1976) (deferring to Canadian domain in bankruptcy), with Am. Rice, Inc. v. Ark. Rice Growers Coop.
Ass'n, 701 F.2d 408, 415-16 (5th Cir. 1983) (applying U.S. law to sales in Saudi Arabia), and Drexel
Burnham Lambert Grp. Inc. v. Galadari, 777 F.2d 877, 881 (2d Cir. 1985) (declining to defer to Dubai
bankruptcy law).
31.

See Robert A. Leflar, Choice-Influencing Considerationsin Conflicts Law, 41 N.Y.U. L. REV.

267, 295-300 (1966).
32. See Robert E. SCOTT & PAUL B. STEPHAN, THE LIMITS OF LEVIATHAN: CONTRACT THEORY
AND THE ENFORCEMENT OF INTERNATIONAL LAW 68-70 (2006) [hereinafter SCOTT & STEPHAN] (discussing reciprocity, retaliation and reputation as factors affecting sovereign choices).
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vice versa. The assignment might involve either past events, i.e., occurrences
that need legal characterization (as in litigation), or contemplated future actions (expressive acts of officials, legislatures, or judges that provide information about the law going forward).
Contemplating domain overlaps, official actors might try to manage the
problem. Domain assignments may have either an ex ante or expost character. One could wait for a domain conflict to occur and then resolve it, perhaps
in a sufficiently fact-specific manner as to preserve the ad hoc method for the
future. This would be a pure ex post choice. But an official actor also might
take an approach that, it could hope, will establish a precedent that constrains
future actors. The more the approach looks like a rule, rather than a standard,
the more it will constrain. 33 Announcement of a rule-like precedent raises the
costs to later sovereigns of reaching another outcome, because it indicates that
a possibly costly domain conflict might result.
If sovereign behavior coalesces around a precedent, one might say that a
custom has arisen. Once widely recognized, a custom also imposes costs on
sovereigns that wish to depart from it by ramping up the potential for retaliation and loss of a reputation for cooperativeness. The custom has ex ante
effect to the extent that sovereigns recognize that adherence to it will lead to
rewards, and departures will lead to costs.
Custom aside, sovereigns might commit to a formal enactment that announces domain assignments between them. A federal constitution, for example, may allocate sovereignty between the national state and its components. Article I, Section 9 of the U.S. Constitution expressly limits the
national government's domain (e.g., no tax or duties on exports from any
State), 34 Section 10 limits that of the States (e.g., no imposts on imports or
exports) 35 and Section 8 creates a presumption of national domain with respect
to categories such as interstate commerce. 36 The Constitution's Supremacy
Clause establishes the domain of international treaties by providing that they
"shall be the supreme Law of the Land; and the Judges in every State shall be

33. For a fuller analysis of the tradeoffs between rules and standards, see Louis Kaplow, Rules
versus Standards:An Economic Analysis, 42 DUKE L. 557 (1992); Isaac Ehrlich & Richard A. Posner,An EconomicAnalysis ofLegalRulemaking, 3 J. LEGAL STUD. 257, 258 (1974).

34. U.S. CONST., art. I, § 9.
35. U.S. CONST., art. I, § 10.
36. U.S. CONST., art. I, § 8.
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bound thereby." 37 Federal legislation establishing tribal sovereignty and its
limits does much the same thing. 38
Treaties between states can do the same work. A common feature of bilateral Status of Forces Agreements, for example, is a surrender by the host
state of jurisdiction to impose its penal law in favor of the other party's military justice. 39 In economic regulation, treaties can establish regulatory passports pursuant to which one sovereign will accept the other's requirements for
particular goods, services, or transactions.40 Bilateral investment treaties
(BITs) and their ilk create a domain for international law that applies to otherwise domestic public fields such as taxation."
Finally, sovereigns might create a dispute resolution mechanism to resolve particular domain disputes. Courts in the United States, for example,
resolve domain conflicts between both the national and State domains and
between American Indian sovereignties and the federal or State domains.4 2
To the extent multiple mechanisms exist, sovereigns also might work out principles of hierarchy among these bodies. No solution is perfect, however, as
sovereigns might dispute both the competence of particular dispute settlement
mechanisms and the relevant hierarchy among the mechanisms.
C.

Contemporary Domain Disputes and InternationalLaw

The resolution of domain overlaps is important but not straightforward.
What is novel and interesting in the contemporary moment are conflicts where
international law overlaps with domestic law. As international law increas-

37. U.S. CONST. art. VI, cl. 2.
38. See RESTATEMENT (THIRD) OF THE LAW OF AMERICAN INDIANS §§ 5-9 (AM. LAW INST., Tentative Draft No. 1, 2015) [hereinafter RESTATEMENT OF THE LAW OF AMERICAN INDIANS].
39. See Wilson v. Girard, 354 U.S. 524, 529-30 (1957); Report on Status ofForcesAgreements,

U.S. DEP'T OF STATE 1, 11-14 (Jan. 16, 2015), https://www.state.gov/documents/organization/23645
6.pdf.
40. See Pierre-Hugues Verdier, MutualRecognition in InternationalFinance, 52 HARV. INT'L L.J.

55, 63-66 (2011). In the European Union, see Case 178/84, Commission v. Germany, 1987 E.C.R.
1227.
41. For a review of current practice, see Paul B. Stephan, Comparative Taxation Procedureand
Tax Enforcement, in INTERNATIONAL INVESTMENT LAW AND COMPARATIVE PUBLIC LAW 599

(Stephan W. Schill ed., 2010).
42. See RESTATEMENT OF THE LAW OF AMERICAN INDIANS, supra note 38, 1, reporters' intro

("There are three kinds of sovereigns within the United States-federal, state, and tribal."); see also
infra notes 170-77 and accompanying text.
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ingly takes on the task of regulating the relationship between states and persons subject to their power, actors seek to use international law to constrain
or expand choices that states traditionally have made, whether in taxation,
business regulation, or criminal justice. Proponents of these constraints talk
of the need for international cooperation, the significance of honoring obligations, and the risk of retaliation for dishonored promises. Opponents speak of
the injustices of international sovereignty, the illegitimacy of (some) international commitments, and the wisdom of local solutions to local problems.
These debates typically rest on constitutional arguments, that is, claims
based on an asserted ex ante assignment of domains. Internationalists talk
about common and necessary functions of international law demonstrated by
widespread state practice. They argue that the domain of international law
derives from these sources and is immanent when not obvious. 4 3 Their adversaries rejoin with inherent sovereign rights and non-derogation of core values.44
These postures do not align with particular ideological preferences: Progressives look to international law to supplement national protection of individual dignity and personal integrity, but argue that national projects to regulate economic activity and promote redistribution of property should be
immune from international interference. They argue that international rules
in the economic area generally are illegitimate because they result from capture of the lawmaking process by transnational corporations and other malign
interests. Economic liberals tend to prefer the reverse. Some criticize noneconomic regulation, such as international human rights law, as the product
of institutions that suffer from a severe democratic deficit.4 5 The point is that
both sides try to resolve choices between the domains of international and
national law by reference to a supposed settlement, even if they disagree about
the terms of that primordial assignment.
Consider a conflict currently consuming international economic law. A
46
new wave of multilateral treaties aspires to promote trade and investment.

43. E.g., LOUIS HENKIN, How NATIONS BEHAvE 47 (2d ed. 1979).
44. E.g., Curtis A. Bradley, The FederalJudicialPower and the InternationalLegal Order, 2006
SUP. CT. REv. 59, 103-06 (2007); John 0. McGinnis, The Appropriate Role ofGlobalMultilateralism
and CustomaryInternationalLaw: The Example ofthe WTO, 44 VA. J. INT'L L. 229 (2003).
45. See Paul B. Stephan, A Becoming Modesty-U.S. Litigationin the Mirror oflnternationalLaw,

52 DEPAUL L. REV. 627, 658-60 (2002) (juxtaposing postures of left and right critics).
46. These include the Canada-European Union Trade Agreement (CETA), which survives if on
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Unlike traditional investment treaties, mostly bilateral and mostly pairing a
rich country with a developing one, these projects would give investors from
rich states protection from the regulatory choices of other rich states. Critics
argue that these new agreements enable powerful multinational corporations
to frustrate needed health, safety, and environmental rules, as well as equitable
taxation and fiscal regulation. They demand that states either abandon these
negotiations or write clear domain-preserving rules into the treaties to protect
national regulatory flexibility.4
Relatedly, a growing number of states invoke their domestic constitutions
to block enforcement of international law. The German Constitutional Court
for decades has threatened to annul European law that encroaches on core
constitutional values." Dicta in a recent U.S. Supreme Court decision questions the capacity of the United States to delegate to international courts the
authority to make conclusive determinations of U.S. law. 9 The Italian Constitutional Court invalidated a domestic statute meant to bring the country into
compliance with a judgment of the International Court of Justice ("ICJ").50
The Russian Constitutional Court, acting under a new legislative grant of jurisdiction, ruled that the Russian Constitution forbids the country from implementing a ruling of the European Court on Human Rights extending voting
rights to convicts. 5 1 Most recently, it barred payment of an award ordered by

life support, the Trans-Pacific Partnership Agreement (TTP), which the United States rejected in advance of its coming into force; and the Trans-Atlantic Trade and Investment Partnership (TTIP), which
is receding into the distant future.
47. See infra notes 191-93 and accompanying text.
48. See BVerfG, 2 BvR 2728/13, ¶¶ 17-25, Jan. 14, 2014, http://www.bverfg.de/e/rs20140114_2b
vr272813en.html (showing the most recent instance); see also BVerfG, 2 BvR 1481/04, ¶ 32, Oct. 14,
2004, http://www.bverfg.de/e/rs2004i0i4_2bvrl48104en.html (explaining hierarchical superiority of
German fundamental law to European Convention on Human Rights).
49. Sanchez-Llamas v. Oregon, 548 U.S. 331, 334 (2006) ("If treaties are to be given effect as
federal law, determining their meaning as a matter of federal law 'is emphatically the province and
duty of the judicial department,' headed by the 'one supreme Court."') (citations omitted); Bradley,
supra note 44, at 86-93.
50. Corte Cost., 22 ottobre 2014, Foro it. 2015,1, 1152 (It.), translatedin JudgmentNo. 238-Year
2014, Corte Costituzionale, http://www.cortecostituzionale.it/documenti/download/doc/recentjudgm
ents/S238_2013_en.pdf [http://perma.cc/8T86-34XX].
51. Resolution No. 12-P of the Russian Federation Constitutional Court, ROSSIISKAIA GAZETA
[ROS. GAz.] Apr. 19, 2016, translatedin http://www.ksrf.ru/en/Decision/Judgments/Documents/2016

April_19_12-P.pdf (last visited Dec. 20, 2017). British courts have reached the same result, albeit
as a matter of statutory interpretation rather than of constitutional law. See Chester v. Sec'y of State
for Justice, [2013] UKSC 63, [2014] 1 AC 271; Moohanv. Lord Advocate, [2014] UKSC 67, [2015]
1 AC 901; see also infra notes 211-14 and accompanying text.
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the European Court on Human Rights for a treaty violation. 52 In each instance,
the domain of domestic constitutional law overrides that of international law,
53
at least for the authoritative domestic actor.
A pervasive shortcoming in these debates is the tendency to see every
domain-assignment problem as unique. They miss two important points.
First, many conflicts over domain assignments are iterative. Second, accumulation of practice may provide insights into the resolution of future conflicts, what we can call precedents. The remainder of this article points to a
way of managing these conflicts, already latent in contemporary practice.
As the next two Sections demonstrate, in other contexts sovereigns have
worked out ways to avoid the costliest forms of domain conflicts. Their practice relies on formal assignment rules that balance the rational interests of the
sovereigns involved. This approach may not appeal to everyone, as it neglects
fundamental and perhaps even universal values. Moreover, popular audiences
may regard this practice as opaque and mystifying. I will consider these concerns and respond to them in the final Section of this article.
III. RATIONAL DEFERENCE - COOPERATION AND TRUCULENCE
In this Section I set out an informal model of decision making by actors
responsible for domain assignments functioning in a world of iterative assignment opportunities. These actors may be legislators, government officials
(elected, political or civil service), or judges, and they may act at the international, national or subnational level. Their interactions with other sovereigns
may reflect comparable bargaining power or, instead, gross disparity. In any
and all of these instances, the model posits that actors will seek to maximize
the interests of the institution that they represent within the context of the
choices that they face at the time that they act.

52. See infra note 223 and accompanying text.
53. Representatives of the international law domain, such as the Venice Commission, an expert
body set up by the governments of the parties to the European Convention, have disagreed. See European Comm'n for Democracy Through Law (Venice Comm'n), Interim Opinionon the Amendments
to the Federal ConstitutionalLaw on the Constitutional Court of the Russian Federation, Op. No.

832/2015, at 5, 11 (Mar. 15, 2016), http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(
2016)005-e.
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A.

The Incentives ofSovereigns and Actors

A rational-choice model posits that actors seek to maximize their interests
under given constraints, including information asymmetry and uncertainty
about the future. It further assumes that interests arise as a result of selective
pressure. Rationality in this context means choices most likely to enhance the
actor's chances for survival and prosperity, rather than reflective deliberation.54
Not all international-relations specialists accept this approach. Theories
abound about what one might call other-directed preference formation-that
is, preferences shaped by social influences (emulation, inspiration, internalization of external norms, and the like) rather than the actor's direct interests.
Several influential scholars assert in particular that judicial actors, at least in
environments that protect their independence and insulate them from political
pressure, seek to fulfill social objectives specific to the community of courts,
56
rather than pursue more self-interested goals.
Rather than subjecting these different theories to rigorous empirical testing, this Article will pursue the more limited goal of demonstrating how much
a rational-interest approach illuminates actual practice. One should note,
however, that arguments about the distinct incentives of independent judges
have been rebutted, if not necessarily refuted, in the specific context of intersovereign competition and cooperation. The evidence indicates that, by and
large, judges identify with their own sovereign's interests rather than with the
collective values of an international community of judges. 57 This identifica-

54. See, e.g., BARBARA KOREMENOS, THE CONTINENT OF INTERNATIONAL LAW: EXPLAINING
AGREEMENT DESIGN 6-15 (2016); see also ERIC A. POSNER & ALAN 0. SYKES, ECONOMIC

FOUNDATIONS OF INTERNATIONAL LAW 3-4 (2013) (discussing the comparable use of rational-choice
models in economics and political science).
55. See, e.g., MARTHA FINNEMORE, NATIONAL INTERESTS IN INTERNATIONAL SOCIETY (1996);
RYAN GOODMAN & DEREK JINKS, SOCIALIZING STATES: PROMOTING HUMAN RIGHTS THROUGH
INTERNATIONAL LAW (2013); ALEXANDER WENDT, SOCIAL THEORY OF INTERNATIONAL POLITICS
(1999); RESTRUCTURING WORLD POLITICS: TRANSNATIONAL SOCIAL MOVEMENTS, NETWORKS, AND
NORMS (Sanjeev Khagram et al. eds., 2002).
56. See KAREN J. ALTER, THE NEW TERRAIN OF INTERNATIONAL LAW: COURTS, POLITICS,
RIGHTS 32-67 (2014); ANNE-MARIE SLAUGHTER, A NEW WORLD ORDER 65-103 (2004); Harold
Hongju Koh, TransnationalLegalProcess, 75 NEB. L. REV. 181 (1996); Jenny S. Martinez, Towards
an InternationalJudicialSystem, 56 STAN. L. REV. 429 (2003).
57. Bradley, supranote 45, at 103-09; see David S. Law & Wen-Chen Chang, The Limits ofGlobal
JudicialDialogue, 86 WASH. L. REV. 523 (2011); Paul B. Stephan, Courts on Courts: Contractingfor
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tion might come from socialization, but a rational-choice explanation plausibly asserts that those with the authority to appoint judges generally screen out
persons who might disregard national interests.
B.

Domain Assignments and RationalDeference

A rational-interest theory posits that authoritative actors assign domains
to legal acts in a way that maximizes the interests that the actor, influenced by
selective pressure, seeks to pursue. To simplify things, this Section will consider two constraints on domain assignments: resource limits and the reactions
of other sovereigns.
Some domain assignments are likely to go uncontested because no other
sovereign has a significant interest in the subject of the legal act. Rules about
title to realty, for example, almost invariably have a domain equal to the territory of the sovereign enacting these rules (rule of territoriality), and states
normally defer to sovereign substates in their production (rule of subsidiarity). 59 The explanation for this pattern points to the general lack of foreign
interest in the content of local title rules, the benefits from subsidiarity, and
the costs that overlapping title rules might create.6 0
Where domain assignments are likely to go uncontested, a rational sovereign would fix a domain that corresponds to the benefits that the sovereign
will derive from the domain in light of the costs entailed in imposing its rule
on the persons, things, or transactions involved. A sovereign might determine,
for example, that certain conduct (conspiracies in restraint of trade) are generally harmful, but expend resources to regulate the conduct only when it
threatens local actors (persons subject to the sovereign's immediate authority).

61

Engagementand Indifference in InternationalJudicialEncounters, 100 VA. L. REv. 17, 75, 78, 86-

87, 94, 99-102 (2014) (documenting inconsistency between Slaughter's descriptive claims and the
sources used to support them).
58. Paul B. Stephan, The PoliticalEconomy ofJudicialProduction ofInternationalLaw, in THE
POLITICAL ECONOMY OF INTERNATIONAL LAW: A EUROPEAN PERSPECTIVE 202 (Alberta Fabbricotti

ed., 2016).
59. See infra notes 166-67 and accompanying text.
60. Even when a sovereign has a claim to title in foreign realty, it typically accepts the right of the
situs sovereign to dictate the applicable rule. Cf 28 U.S.C. § 1605(a)(4) (2012) (excepting from rule
of foreign sovereign immunity disputes over real estate situated in the United States).
61. E.g., F. Hoffman-La Roche Ltd. v. Empagran S.A., 542 U.S. 155, 163-65 (2004) (holding that
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When iterativity, and thus the risk of overlapping domain claims, arises,
a different calculus applies. A sovereign might assert its domain hoping to
preempt any conflict by establishing a precedent that others will respect. It
might assert its domain in the belief that it would prevail were any conflict to
arise. Alternatively, a sovereign might refrain from extending its domain,
even though it might have an interest in a matter, because it anticipates conflicts and predicts that the cost of such conflicts would exceed any benefit it
might derive from the extension.
Once one sovereign has asserted its domain, other sovereigns with an interest in the matter face a similar calculus. If their interests are great enough,
they will extend their domain in spite of the first sovereign's action. They
might reduce the risk of conflict by imposing a rule that can coexist with that
applied by the first-mover sovereign, or instead initiate a full-blown conflict.
Otherwise, they might demur from acting because the costs of overlapping
jurisdiction exceed the benefits that they might obtain.
Alternatively, sovereigns might anticipate conflicts and enter into a formal agreement to allocate their domains. These agreements might reflect
equal bargaining power, but also might function as contracts of adhesion. The
representatives of States that met in 1787 to frame the U.S. Constitution had
roughly equal bargaining power, taking into consideration the injury that holdouts could cause the common enterprise.6 2 The terms of relations between the
United States and American Indian sovereignties, by contrast, result from imposition rather than negotiation.6 3
Where agreements exist, sovereigns have an interest in avoiding the costs,
both in terms of sanctions and reputational loss, generated by stepping into
the role of breacher. Embedding a dispute resolution mechanism into the
agreement multiplies these costs, at least where the mechanism enjoys some
respect. Still, sovereigns might breach or chisel on agreements, including
commitments to abide by the decisions of a dispute resolution mechanism,
where the interest in imposing its domain exceeds the costs, including retaliation and reputational loss, of doing so.

the domain of private compensation portion of antitrust law extends only to domestic injuries).
62. MICHAEL J. KLARMAN, THE FRAMERS' Coup: THE MAKING OF THE UNITED STATES

CONSTITUTION 527-28 (2016). Rhode Island, the most determined hold out, presented a threat of
costly resistance, even if the United States, once formed, had the capacity to embargo and sanction the
State.
63. See Cobellv. Babbitt, 91 F. Supp. 2d 1, 7 (D.D.C. 1999) (describing status of American Indians
within the United States as "a state of coerced dependency").
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Where domains overlap, the choices a sovereign makes to extend its domain or defer to other sovereigns can be characterized as either cooperative
or truculent. Imposition of a domain where others expect that outcome counts
as cooperative behavior, whether the expectation comes from past practice, a
realistic appraisal of state interests, or an agreement. Either refusing to impose a domain in circumstances where others expect the sovereign to act, or
creating an overlap that others either have contested or are expected to contest,
counts as truculence.
The last point requires some elaboration. One might think that a sovereign's failure to assert its expected authority never affects another sovereign's
interests. But except in conditions of autarchy, conditions in one sovereign's
domain may affect the interests of others. An extreme example would be a
failed state, where ungoverned territory presents a threat to the peace and security of its neighbors. A more modest instance would be weak domestic law.
Consider, for example, the general rule that only a territorial sovereign may
prescribe the rules of title to realty. A state that fails to do so, perhaps to
facilitate rent-seeking by political insiders, not only harms the interests of its
own subjects, but reduces the opportunities for foreigners to participate in the
local economy.6 4 A sovereign's failure to provide the legal rules necessary
for basic transactions to proceed, under conditions where no other sovereign
reasonably can supply substitutes, thus counts as truculent, even though foreign actors bear only opportunity costs.
A final point needs to be made here. Cooperation is not always socially
beneficial, whether among individuals or nations. Just as private actors may
collude to harm third parties, states may cooperate in ways that injure. Think
of the various legal regimes that supported European imperialism, both in the
age of discovery and then again in the late nineteenth century. Consensus as
to domain assignments among the imperial powers did no good for the subjugated peoples. Moreover, agreements imposed by unilateral assertions of
power, as the imperial system also illustrates, need not function to the benefit
of the powerless. This Article returns to this point in Section V, when it considers the normative implications of domain assignments.

64. See Paul B. Stephan, Toward a Positive Theory of Privatization-Lessonsfrom Soviet-Type
Economies, 16 INT'L REV. L. & ECoN. 173 (1996) (providing a fuller discussion of the political econ-

omy of sovereign failure to provide clear titles or other foundations of private activity); Delphine
Nougayrede, OutsourcingLaw in Post-SovietRussia, 6 J. EURASIAN L. 383 (2013) (same).
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C.

A Rational-ChoiceAccount ofDomain Assignment

The above discussion explains the stakes that will face rational sovereigns, motivated by selective pressure, when determining domain assignments, both where uncontested and where iterativity opens the prospect of
conflict over overlapping domains. Both cooperation and truculence are plausible outcomes. A rational-choice model indicates which factors will lead
sovereigns to cooperation, and which to truculence. This Section breaks down
these predictions in greater detail.
First, where overlaps occur, the model predicts that a sovereign will defer
to another's rules where domain overlaps are frequent and the other sovereign's rules conserve on the costs of rule production and present no or little
offsetting costs to this sovereign. Legal stability, with its accompanying protection of reliance interests and concomitant discouragement of opportunism,
will come into the calculus. A sovereign still will reserve the capacity to edit
and overturn particular rules coming from the other domain when necessary
to protect the integrity of its legal regime and its objectives. One can call this
approach provisional deference.
The case for provisional deference rests ultimately on the concept of leastcost-provider of legal rules. Potential domain overlaps may occur, for example, in areas where one sovereign is an incumbent with a well-developed body
of legal rules validated by adoption and confirmation, while the other is a
newcomer driven into a policy area by technological or political change.
Modem achievement of economies of scale for information and transportation, for example, have changed patterns of commerce and, relatedly, the demand for more extensive legal regimes. New regimes find themselves building on the backs of more developed local ones. Instances include the
imposition of national rules of taxation on local private transactions, whether
commercial or family, as discussed in Section JV.A.2 below, and international
regimes to regulate international transactions, as discussed in Section IV.B. 1.
Even though the new domain has different functions and objectives than
does the incumbent, it faces powerful incentives to confirm the incumbent's
practices whenever it can afford to do so. A presumption of validity and applicability of the rules found in the incumbent regime promotes stability as
well as simplicity. More generally, a rational-choice theory assumes that actors will look to the least-cost-provider of rules in making domain assignments. The incumbent's advantage in having developed a user-tested body of
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law often will give it an advantage. Not only has it already incurred production costs, but also it does not present the risk of opportunism inherent in the
creation of new rules for relationships that lack a track record.
A presumption in favor of applying the rules found in the incumbent domain need not function as a rigid and absolute assignment. The new regime,
by hypothesis, has come into being to serve different purposes than the old
regime. In the United States, federal regulation of interstate commerce
emerged because exclusive reliance on local rules presented a barrier to the
project of building a national common market. Thwarting actions that run
counter to the interests that inspired creation of a domain would be seen, from
the perspective of the federal domain, as beneficial, indeed essential. Hence
the model predicts only a presumption, not a hard rule of deference.
The second prediction a rational-choice model supports is that the terms
of express agreements will affect sovereign behavior, but not determine the
outcome of all domain conflicts covered by such agreements. The existence
of these terms will clarify (to some degree, depending on their precision)
whether particular behavior counts as cooperative or truculent. These stakes
include the likelihood of rewards for cooperation and retaliation for truculence, as well as reputational effects.
The terms of an agreement will not completely compel sovereign choices.
Changes in circumstances since the execution of an agreement may make truculence attractive. These might include a shift in relative power or capabilities
(including exogenous changes in the environment that affect each sovereign's
payoffs from cooperation or truculence), as well as new information generated
endogenously by the ongoing relationship. These arguments indicate that the
likelihood of submitting to domain assignments found in an agreement will
go down as circumstances affecting the agreement change.
The third prediction follows directly from the second. Any agreement
between sovereigns that establishes a dispute resolution mechanism will clarify even more precisely the distinction between cooperative and truculent behavior. Declarations by such a mechanism will create focal points for cooperation. Sovereigns that reject the solutions provided by such a mechanism
will do so in the knowledge that others will understand their actions as truculent. To the extent that observers attach independent importance to adherence
to the outcome of third-party dispute resolution (what rhetorically will be described as accepting the rule of law), a truculent sovereign will suffer an additional reputational cost.
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Even with these added costs, sovereigns might defy the outcome of the
dispute resolution process where they regard the benefits as greater than the
costs. It might see the tribunal as a declining force, either due to general geopolitical changes or surprising actions by the tribunal that might undermine
its legitimacy. 65 The act of truculence might rest on what the sovereign regards as a vital interest, too important to sacrifice to a need for the respect of
other sovereigns or of the tribunal itself.
To test the force of these three predictions, and thus the value of the rational-choice model that underlies them, this Article considers outcomes in a
diverse set of important domain-assignment problems. It first looks at the
U.S. system, which has managed multiple and overlapping sovereignties for
centuries. It then looks at the more diffuse and tenuous rules that divide the
domestic from the international around the world. This informal review of
practice does not purport to prove the theory's validity, as it neither rigorously
organizes the data nor considers systematically failures to take up cooperation
projects. Even this casual review of practice, however, indicates that the theory is plausible and even helpful in understanding how sovereigns make domain assignments.

65. SCOTT & STEPHAN, supra note 32, at 118-20.
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IV.

DOMAIN CONFLICTS AND DEFERENCE IN PRACTICE: TAX, FEDERAL
COURTS, U.S. FEDERALISM, AND INTERNATIONAL LAW

This Section looks at contemporary practice in assigning domains. It considers first U.S. practice. The United States is the oldest federal system with
an express domain-assignment compact-its Constitution-and thus has had
ample opportunities to grapple with domain conflicts. It also has an institution-the Supreme Court of the United States-with specific responsibility to
resolve some, but not all, of these conflicts. This Section then considers the
experience of several states with the allocation of domains between international and domestic law.
A.

Domain Assignments Within the UnitedStates

One might think that because the United States has an express agreement
that posits a hierarchy between federal and State law, its practice cannot offer
much insight into other kinds of domain conflicts. Identifying a domain as
federal, one might think, results in automatic and uncontroversial ouster of the
State. Not only does the national government have the capacity expressly to
override State law, but various preemption doctrines provide for implicit ousting as well.6 6 Moreover, the Supreme Court, an organ of the national government, stands ready to enforce this disposition, potentially subjecting any official act anywhere in the country to its supervision. The arrangement seems
more like top-down administration than shared sovereignties.
But complications lie behind this seemingly straightforward account. The
first basic question involves the scope of the superior domain. A superior
domain can oust an inferior one only when the law in question falls within its
competence and the actor that makes it has the legal capacity to act. Thus a
federal law might not oust a State rule if the enacting body lacked the power
to do so. An act of Congress that rests on none of that body's constitutionally
delegated powers, for example, would not override a duly adopted State law.6 7

66. See, e.g., Arizona v. United States, 567 U.S. 387 (2012); Am. Ins. Ass'n v. Garamendi, 539
U.S. 396 (2003); Crosby v. Nat'l Foreign Trade Council, 530 U.S. 363 (2000); Hines v. Davidowitz,
312 U.S. 52 (1941).
67. Nor would it block a practice by the Executive that otherwise falls within the Executive's authority. See Zivotofsky v. Kerry, 135 S. Ct. 2076, 2103-07 (2015) (Thomas, J., concurring in part and
dissenting in part).
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Consider a recent Supreme Court decision on the domain of federal criminal law. The core question in Bond v. United States was the applicability of
a federal statute to an assault, conduct normally governed by State law.6 8
Without questioning the general principle that valid federal legislation may
override State law, the Court ruled that the statute in question did not reach
matters within the normal domain of State regulation. Three Justices would
have ruled that Congress, as a constitutional matter, lacked the capacity to
regulate the conduct at issue. They regarded the entire regulatory project, with
respect to the defendant's behavior, as outside the federal domain, not that the
particular statute's domain did not go that far.
Second, the federal-State hierarchy is not always one-way. For example,
the State-action doctrine in antitrust law produces an inversion of the conventional structure. Federal statutory law provides a general framework for regulating anticompetitive conduct in the national economy. The Supreme Court,
however, has construed these provisions as inapplicable to behavior that conforms to State laws regarding industrial organization.6 9 Accordingly, in this
field State law may oust otherwise valid federal law.
Third, the horizontal relationship among States is subject to some federal
control. But many overlapping domains persist, and some domain conflicts
are not subject to Supreme Court oversight. Where federal oversight does not
exist, States have formed some customs that eliminate domain conflicts, the
best example of which is the rules governing conflict of laws. Domain conflicts persist, but mostly in contexts where they do not generate excessive
costs.
A related issue is the authority of the organs that interpret and apply law
and thus enforce federal-State hierarchy. The United States adheres to a norm
that, among judicial bodies, the Supreme Court of the United States has the

68.

134 S. Ct. 2077 (2014). For more on the decision, see Paul B. Stephan, Bond v. United States

and Information-ForcingDefaults: The Work that Presumptions Do, 90 NOTRE DAME L. REV. 1465
(2015).

69. Parker v. Brown, 317 U.S. 341 (1943). A closely related doctrine immunizes from antitrust
regulation lobbying by business interests of State political actors to obtain State regulation that will
oust federal antitrust law. See United Mine Workers of Am. v. Pennington, 381 U.S. 676 (1965); E.
R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961). For a contemporary
instance of the State-action doctrine, see S. Motor Carriers Rate Conference, Inc. v. United States, 471
U.S. 48 (1985); see also Rebecca Haw Allensworth, The New Antitrust Federalism, 102 VA. L. REV.

1387 (2016). In addition, the McCarran-Ferguson Act applies a reverse-preemption rule to State regulation of insurance. See McCarran-Ferguson Act, 15 U.S.C. §§ 1011-1015 (2012); infra note 125
and accompanying text.
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final say on interpreting federal law, and the highest State courts have the last
word on the content of State law." This settlement, however, came only after
significant dispute in the early days of the Republic, and faced later challenges
through doctrines such as nullification and interpositionism, as well as the invention of "general law" as a way around State common law. 1 Even today
we can observe occasional irruptions from State judges challenging the supremacy of the Supreme Court.7 2
When one extends one's gaze beyond courts to legislatures and executive
officials, the complexity and richness of domain conflicts are readily apparent.
Consider the dispute over consular notification that occupied U.S. courts and
the International Court of Justice for a decade.7 3 The United States bears an
international legal obligation, namely a duty to give foreign nationals arrested
for a crime timely notice of the availability of consular assistance, but looks
to front-line law enforcers, mostly local police, to honor it. The practical impossibility of effective federal supervision of the police frames the problem,
which so far has eluded a comprehensive solution.
What these examples show is that the U.S. federal system has been rife
with potential domain conflicts, going back to the founding. More than two
centuries later, the system has served as a great laboratory for assignments,
some reached easily and others only after years of struggle. Rather than dismiss this experience as a product of American exceptionalism, one should

70. Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78-80 (1938); Martinv. Hunter's Lessee, 14 U.S. (1
Wheat.) 304, 337-49 (1816).
71. Swift v. Tyson, 41 U.S. (16 Pet.) 1 (1842); see Paul B. Stephan, Inferences ofJudicialLawmaking Power and the Law ofNations, 106 GEORGETOwN L.J. (forthcoming 2018) (describing nine-

teenth-century practice of applying general law).
72. E.g., State v. Archuletta, 577 P.2d 547, 549-51 (Utah 1978) (Ellett, C.J., concurring) (suggesting that the Constitution only applies to federal law); Dyett v. Turner, 439 P.2d 266 (Utah 1968)
(questioning the validity of post-Civil War Amendments and authority of the Supreme Court derived
therefrom). These decisions present both a domain conflict and an internal validity challenge; they
reject the applicability of a portion of federal constitutional law with respect to other bodies of law
and question the authority of the Supreme Court of the United States to resolve the conflict. For a
more recent episode, see James v. City ofBoise, 351 P.3d 1171,1192 (Idaho 2015) (rejecting Supreme
Court interpretation of a federal statute on the ground that it did not address State, as opposed to
federal, judges), rev'd and remanded, 136 S. Ct. 685 (2016) (interpreting federal law as binding on
state courts), opinion withdrawn and superseded, 376 P.3d 33 (2016).

73. See Avena and Other Mexican Nationals (Mex. v. U.S.), Judgment, 2004 I.C.J. 12 (Mar. 31).
The conflict came to a head inMedellin v. Texas, 552 U.S. 491 (2008), but remains unresolved in the
sense that the United States continues in violation of an order of the International Court of Justice.
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mine it for evidence of how domain assignments work.
First, this Article considers the persistence of domain conflicts in spite of
a formal assignment and dispute-resolution mechanism. Then this Article focuses on several areas where domain-assignment questions frequently arise in
U.S. law. Each is significant, and to my knowledge no one previously has
considered them together. Commonalities in the solutions to these domainassignment problems are revealing precisely because they appear in such diverse settings.
1.

The Persistence of Domain Disputes

The framers adopted the U.S. Constitution to resolve domain disputes between the national (federal) state and the several States, and created a Supreme
Court to enforce and interpret these assignments. 4 Article I, Sections Eight
through Ten are the most discursive in this regard, but Article VI, Clause Two
(the Supremacy Clause) also lays down assignments that address international, national, and subnational (State) law. The Supreme Court created by
Article III acquired jurisdiction to resolve disputes over the meaning of these
constitutional texts inasmuch as it had jurisdiction over "all Cases, in Law and
Equity, arising under this Constitution, the Laws of the United States, and
Treaties made, or which shall be made, under their Authority." 5
Execution of an express agreement, and creation of a judiciary with final
authority to interpret and enforce the agreement, did not put to rest all disputes. The long arc of U.S. constitutional history, including a horrific civil
war, reveals ongoing struggle over these boundaries. Today's Supreme Court
takes on many cases that dispute the terms of the original domain-assignment
settlement.76
74. The framers, of course, intended the Constitution to do lots of things besides resolving domain
assignments. My argument is only that resolution of these disputes was one of the principal purposes
of the project.
75. To be precise, Article III, section 1 vests the "judicial power" in the Supreme Court and such
lower courts as Congress chooses to create, and section 2 extends the "judicial power" to cases arising
under federal authority and specifies that the Supreme Court will exercise appellate jurisdiction in
such disputes. If Congress had not created the lower federal courts, as it did in the Judiciary Act of
1789, the Supreme Court presumably still could have exercised its authority through appellate review
of State court decisions, unless Congress determined otherwise.
76. See, e.g., Bond v. United States, 134 S. Ct. 2077 (2014); United States v. Kebodeaux, 570 U.S.
387 (2013); Mut. Pharm. Co. v. Bartlett, 570 U.S. 472 (2013); Arizona v. Inter Tribal Council of Ariz.,
Inc., 570 U.S. 1 (2013); Nat'l Fed'n of Indep. Bus. v. Sebelius, 567 U.S. 519 (2012); Arizonav. United
States, 567 U.S. 387 (2012).
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For purposes of this Article, the details of these disputes and their history
is less important than the general point that, at various pomits in time, both the
national and State authorities have asserted domain assignments that the other
has rejected. Many factors explain these challenges, including long-term economic and social trends as well as acute political flash points.
A second broad point is that creation of the Supreme Court has resulted
in some management of these conflicts, but not their elimination. Perhaps the
most notorious of the Supreme Court's domain assignment cases-Scott v.
Sandford," which resolved in the States' favor a domain dispute over an exclusive power to create property rights in human beings-exacerbated the political conflict and made war more likely. Moreover, rather than providing
timeless information about the meaning of the original assignment, the Court
consistently has revisited, revised, and sometimes repudiated its earlier interpretations.
European supranational law-the human-rights regime based on the European Convention on Human Rights and the economic (and more) regime
embodied in the European Union-manifests similar characteristics, even
though its history spans less than a third of the United States. Domain disputes
recur and even fester." The Human Rights Court has made abrupt changes in
direction as to the scope of the supranational domain.7 9 This experience, as
much as that of the United States, points to the contingent nature of express
domain assignments, even when provided with independent and authoritative

77. Scott v. Sandford, 60 U.S. (19 How.) 393 (1857). To be precise, the Court ruled that Article
IV, section 3, clause 2, which gives Congress authority to legislate with respect to territories of the
United States, did not comprise a power to emancipate slaves in territories acquired after the making
of the Constitution, and that the United States further lacked the power to undo the law of any State
on this subject. Id. at 417-18. Although this part of the opinion could be dismissed as dicta, inasmuch
as the Court already had determined that it had no subject-matter jurisdiction, it was far more consequential than the jurisdictional holding.
78. The former European Court of Justice (now the Court of Justice of the European Union) asserted early on the authority to enforce domain assignments under the treaties that form the European
Union. See Case 6/64, Costav. E.N.E.L., 1964 E.C.R. 585. Not all member states accepted this claim,
however, which necessitated the creation of a sanctions mechanism to induce compliance. The Commission initiates proceedings to penalize noncompliance, subject to review by the Court of Justice of
the European Union, as it now is known. See Treaty on the Functioning of the European Union, art.
260, Mar. 25, 1957, 2012 O.J. (C 326) 47, 161.
79. Compare Bankovic v. Belgium, 2001-XII Eur. Ct. H.R. 333 (finding that the Convention is
inapplicable to the NATO bombing in Serbia), with Al-Skeini v. United Kingdom, 2011 -IV Eur. Ct.
H.R. 99 (finding that the Convention applies to acts of British armed forces in Iraq).
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dispute settlement.
A rational-choice theory of domain assignments can explain this contingency. Express assignments are necessarily incomplete, in the sense that it is
beyond the drafters' capacity to envision the optimal resolution of all potential
assignment disputes. 0 Delegation to a third party of authority to revise the
agreement in light of new information can increase the value of an agreement,
but not without cost." A delegation both induces more disputes than would
arise under a clear rule and, perhaps more importantly, licenses the third-party
dispute provider to revise its view in light of future developments. The incidence of disputes under express domain assignments and the tendency of authoritative dispute resolvers to renounce earlier pronouncements produce this
(sometimes justifiable) cost.
2.

Tax Law

In the United States, taxation by the federal government rests on statutes
as well as administrative and judicial decisions that purport to implement and
interpret those statutes. A few issues of constitutional authority may linger,
but most were put to bed in the early years of the New Deal Court and have
not reemerged.8 2 In almost every case, therefore, the rules of federal taxation
come within the domain of federal non-constitutional law.
This simple observation, however, hides a host of complexities. Rules of
taxation depend heavily on the status of persons and the characteristics of
transactions, but federal law rarely addresses these issues directly. Significant
federal tax consequences thus can flow from determinations of State law. 83
Consider the federal income tax implications of family law. Aside from
the ephemeral moral panic expressed by the so-called Defense of Marriage
Act, federal law has not addressed generally what constitutes a married couple." As a result, legal actors (officials of the Internal Revenue Service, the
80. I am borrowing this conception of completeness from contracts literature, which distinguishes
between formal completeness (providing a solution to all matters covered by the contract) and efficient
completeness (providing an optimal solution to all such matters). Robert E. Scott, The Law andEconomics ofIncomplete Contracts,2 ANN. REV. L. & Soc. ScI. 279, 291-92 (2006).

81. See Scott & Triantis, supra note 11, at 846.
82. Cf Nat'l Fed'n of Indep. Bus. v. Sebelius, 567 U.S. 519, 561-74 (2012) (determining the scope
of the taxing power).
83. Boris I. Bittker, The FederalIncome Tax and State Law, 32 Sw. L.J. 1075, 1075 (1979).
84. The Supreme Court invalidated the Defense of Marriage Act on the ground that the statute
infringed individual liberty interests protected by the Constitution. United States v. Windsor, 133 S.
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Treasury, and courts) normally look to State law to address questions such as
what counts as a valid marriage.
Several things about this practice are interesting. First, the domain assignment is provisional rather than absolute. The official actor (judges, but
also IRS and Treasury officials) retains the power to substitute a federal rule
for that found in the State domain. 5 Second, the federal domain is a relative
newcomer, arising only with the establishment of a federal income tax in
1913. The State domain of private law, by contrast, goes back to the founding
and draws on ancient antecedents, including Roman and canon law. Third, as
a consequence of the second point, the State domain is legally abundant, while
the federal is sparse.
Provisional deference does not mean blind adherence and literalism.
Courts have interpreted the terms of federal tax law functionally rather than
formally and recognize that marital status in State law does different work
from what it does in federal taxation. At the same time, withdrawal of deference remains exceptional and receives special justification.

Ct. 2675, 2695-96 (2013). One lower court, by contrast, analyzed the issue instead as a domain problem, where Congress lacked the authority to encroach on a domain traditionally assigned to State law.
Massachusetts v. U.S. Dep't of Health and Human Servs., 682 F.3d 1, 11-12 (1st Cir. 2012). That
case did not rule that the federal government lacked any authority to recharacterize marital status, but
rather that it had no valid reason to disregard same-sex marriages recognized by States. Id. at 16.
85.

Kevin M. Clermont, Degrees ofDeference: Applying vs Adopting Another Sovereign's Law,

103 CORNELL L. REv. (forthcoming 2018) (speaking of this practice as "adopting" rather than "applying" the other domain's rule). Clermont explains the distinction as follows:
[T]he domestic lawmaker might adopt the other sovereign's law as its own law. Adoption
usually represents only the consultation of the other's law while formulating the sovereign's own law. Adoption could be static, adopting the other's law as it now is, or dynamic,
adopting the law as the other sovereign might change it in the future.... [But that] static/dynamic difference ... [is] not a concern for present purposes. This Article's concern is with
the general notion of adoption . .. rather than the particular manner of adoption.
...
[I]n other circumstances a domestic legal actor might concede that another sovereign's law applies. Application fundamentally differs from adoption, in that it requires
recognition that the other's law has a claim actually to govern....
Application would result from some dictate, external (another sovereign's constitutional,
statutory, or judicial command that is binding on the domestic sovereign) or internal (a
self-imposed choice-of-law rule deriving from domestic constitutional, statutory, or judicial decision). An internal directive does not really result in the other sovereign's law
applying ex proprio vigore, but rather represents a choice by domestic law to treat the
other's law as if it were directly applicable. It is thus essentially a recognition of the status
of the other's law as being at least co-equal.
Id. (galley proof at 4) (footnotes omitted).
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Again, marital status is illustrative. Under State law, marriage results in
a variety of civil rights and duties, some mandatory and others optional. Federal law uses the status to determine a person's fiscal obligation to the state,
usually but not always to the advantage of the taxpayer. Federal officials
might guard against taxpayers changing marital status for reasons that harm
the tax base, exactly because a State might be indifferent to this harm.
One would expect tax law, grounded in the federal domain, to borrow
copiously from State law governing marriage. Developing a separate federal
body of marriage law presents significant costs. Not only would creating this
body of law entail significant up-front expenses to the government, but also
taxpayers and their advisors would either have to invest in learning the new
rules or run the risk of unanticipated and undesired tax results. The stability
of marriage law itself would take a hit, as people would become less sure of
what constitutes a valid marriage and avoid transactions (perhaps desirable
ones) where the cost of uncertainty exceeds the benefits of the desired course.
Here is a good illustration of the least-cost-provider outcome predicted by our
rational-choice model of domain assignment.
Allowing well-heeled and well-informed taxpayers to manipulate State
marriage law to minimize their tax liability, however, presents significant
risks to the federal system. Beyond the immediate revenue loss, taxpayer morale-the willingness of most people to conform to the system's rules because
they know others behave likewise-would suffer. Given this cost, one might
expect an assignment rule that rejects State rules in the narrow category of
cases where the State is not the least-cost provider. Again, this outcome
would confirm one of the predictions of the rational-choice model.
Indeed, U.S. practice does this. The leading case is Boyter v. Commissioner.8 6 The taxpayers, seeking to avoid the marriage penalty that applies to
spouses with similar incomes, vacationed annually in a Caribbean jurisdiction
that allowed them to obtain a divorce before the end of the tax year, the date
that determined their filing status. They would remarry in their domicile once
the new tax year commenced. A lower court determined that the taxpayers'
domicile would not recognize these divorces and that they therefore had to
file as a married couple. The Fourth Circuit, in contrast, ruled that the issue
came within the domain of federal law, which could disregard transactions
undertaken to evade tax obligations even if local law accepted their validity.
The State rules thus did not matter.

86. Boyterv. Comm'r, 668 F.2d 1382 (4th Cir. 1981).
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In other words, the Fourth Circuit embraced the provisional nature of the
domain assignment. Federal tax law generally borrows State family law,
largely because doing otherwise would be costly. But it reserves the power to
reverse an assignment where particular rules drawn from the State domain
present an unacceptable cost to the federal system.
The laws of property derived from the marital estate displays a similar
pattern. United States v. Craft involved taxpayers who resided in a State that
recognized the tenancy by the entirety, a form of co-ownership of property
limited to married couples." Under State law, a member of the marital partnership could not alienate such property unilaterally, which meant that creditors could not reach that property to satisfy their claim unless both partners in
the marriage were liable under the debt. The Court ruled that, notwithstanding
State property law, a federal tax lien could attach to this property even though
the tax claim ran only against the husband. The Court argued that any other
result would enable taxpayers improperly to shield assets from legitimate tax
collection."
The Court's explanation may beg a few questions. What makes this particular feature of State property law unworthy of respect as a matter of tax
enforcement? One might suppose, however, that the Court feared systemic
State hostility to federal fiscal claims.8 9
For our purposes, it suffices to note that federal deference to the State rule
is provisional rather than absolute. The costs of inventing a separate federal
body of property law are self-evident, so normally the State domain would
count as the least-cost provider. But risks to the federal system sometimes
produce costs that require creating a special-purpose federal rule even in the
face of the arguments against generally displacing State law.
Another example of provisional deference at work involves the federal
tax consequences of transfers of property among spouses. A recurring transaction involves a wealthy person rendering substantial assets to a prospective
or current spouse in return for a waiver of State marital rights. Whether this

87. 535 U.S. 274 (2002).
88. Id. at 284-85. To similar effect, the Court in United States v. Rodgers, 461 U.S. 677, 684-85
(1983), held that a federal tax lien against one member of the spousal partnership could attach to
homestead rights that, under State law, could be alienated only jointly.
89. This suspicion seems to explain the creation of exceptional federal-common-law priority rules
for the priority of federal tax liens. See infra note 106 and accompanying text.
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transaction qualifies as a gift or a sale has significant and opposite consequences under the federal gift tax and the income tax. Gifts go into the tax
base of the gift tax but are treated as nonrecognition events (and hence generate no immediate tax consequences) under the income tax.
The courts, rather than looking to State law to come up with a label, constructed their own interpretation, motivated by a desire to protect the tax base.
In Commissionerv. Wemyss, the Supreme Court found the transaction constituted a gift for purposes of applying the gift tax. 90 In Farid-es-Sultanehv.
Commissioner, the Second Circuit characterized the settlement as a sale, not
a gift, for income tax purposes, enabling an immediate recognition of gain in
the appreciated property that was surrendered as compensation for the
waiver. 91 The functions of taxation, not of property or contract law, drove
these determinations. 92
The tension between State law and federal taxation goes beyond matters
bound up with family law. General re-characterization doctrines such as
"sham transaction," "step transaction," and "substance over form" allow federal tax collectors to disregard State law treatment of transactions (e.g., dividends, stock redemptions, interest payments, and loans) in circumstances
where tax consequences seem to drive the taxpayer's choices. 93 These cases

90. 324 U.S. 303, 306-07 (1945); see also Merrilly. Fahs, 324 U.S. 308 (1945) (reaching the same
result under different facts and in a different procedural posture). Congress reversed this outcome as
to transfers among married spouses when it adopted the Internal Revenue Code of 1954. 26 U.S.C. §
2523.
91. Under the general rules of federal income taxation, a sale of an asset constitutes a realization
event that results in the recognition of any gain or loss accrued in the asset sold, I.R.C. § 1001 (2012),
while a gift is a non-recognition event that delays an accounting for gain or loss until the donee disposes of the asset, id. § 1015. Congress reversed the sale treatment of inter-spousal transfers through
adoption of § 1041 as part of the Internal Revenue Code of 1986.
92. Somewhat in tension with these decisions is Commissioner v. Estate ofBosch, 387 U.S. 456
(1967). There the Court declared that when a federal tax rule is based on State law, "the State's highest
court is the best authority on its own law." Id. at 465. The dissenters in the case would have gone
further and given conclusive effect to any State court proceedings in the absence of fraud, id. at 471
(Douglas, J., dissenting), or as long as sufficient indicia of adversarialness existed, id. at 481 (Harlan,
J., dissenting). The matters in dispute involved only State trial court decisions, which the Court declared had some weight but were not controlling.
93. E.g., Knetsch v. United States, 364 U.S. 361, 366 (1960) (denying interest deductions on a
"sham transaction" whose only purpose was to create the deductions); Comm'r v. Court Holding Co.,
324 U.S. 331, 334 (1945); Goldsteinv. Comm'r, 364 F.2d 734, 735 (2d Cir. 1966); Helveringv. Gregory, 69 F.2d 809 (2d Cir. 1934), aff'd, 293 U.S. 465, 469-70 (1935). See generallyMarvin A. Chirelstein, LearnedHand's Contributionto the Law ofTaxAvoidance, 77 YALE L.J. 440 (1968) (unpacking

doctrines).
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show that legal actors may not accept absolute application of State law regarding the character of transactions in instances where strong systemic interests
of federal taxation justify a separate federal rule.
Again, a rational-choice theory offers an explanation. State contract and
property law is too extensive and entrenched in private transactions to permit
wholesale substitution with separate federal rules. Particular instances of private law, however, may cause direct revenue losses and undermine taxpayer
morale. As a result, we should expect to see, and do observe, provisional
deference to State law.
Reversal of the domain assignment remains exceptional. Indeed, what is
interesting is how often legal actors defer to State law even in cases where
federal tax interests might indicate otherwise. To return to family law, several
Supreme Court decisions ruled that the attribution of property ownership between spouses depended exclusively on State law. 94 As a result, the later
growth of the income tax gave States a strong incentive to modify their
spousal ownership laws to permit income-splitting, a strategy that reduces the
tax burden on single-earner couples. Faced with nationwide transformation
of State law driven by federal tax considerations, Congress imposed a uniform
federal regime on spousal income sharing. 95
Tax-motivated structuring in transactions reveals a similar picture. In
Frank Lyon Co. v. United States, the Court held that the choice between a
sale-and-leaseback and a secured financing contract turned on those factors
that State law makes relevant and not federal tax interests, absent a complete
lack of non-tax considerations in the transaction. 96 A few years later, Congress federalized the question as a means of addressing distinct tax objectives.

97

More broadly, the lower courts often follow the Frank Lyon approach by

94. See Poe v. Seaborn, 282 U.S. 101, 111-13 (1930) (holding that State community property law
results in equal division of income between spouses for tax purposes); Lucas v. Earl, 281 U.S. 111
(1930) (holding that in a common law jurisdiction, a person who earns income owns it, even if that
person is subject to a valid contractual obligation to transfer half to his or her spouse); cf Comm'r v.
Harmon, 323 U.S. 44, 47-48 (1944) (interpreting State law allowing married couples to elect into
community property as leaving initial ownership with earner).
95. Revenue Act of 1948, Pub. L. No. 80-491, § 301, 62 Stat. 110, 114.
96. 435 U.S. 561, 583-84 (1978).
97. Congress ultimately federalized this issue with the safe-harbor provisions enacted as part of
the Economic Recovery Act of 1981, which it then amended in the Tax Equity and Fiscal Responsibility Act of 1982. 26 U.S.C. § 168(g)(3).
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tolerating adherence to State law transactional rules in spite of the tax consequences. Policy advocates decry the result, which they portray as enabling
indefensible and demoralizing tax shelters. 98 Congress sometimes responds
with ad hoc substitution of bespoke federal rules, but always at the price of
complicating tax law and increasing the costs of tax compliance.9 9
Even more critically, the thousands of Treasury and Internal Revenue Service employees who administer and apply the tax laws almost always accept
State law characterization of transactions absent an express federal law to the
contrary. The few instances where provisional deference is withheld almost
always rests on a prior centralized determination, such as a Treasury Regulation, Revenue Ruling, or Revenue Procedure. These determinations require
the approval of either the Assistant Secretary for Tax Policy or a senior Internal Revenue Service official.10 0 It is extremely unusual for line employees
responsible for auditing and enforcement to reject a State law outcome without such guidance.
What matters for this Article is not picking the optimal rule for making a
provisional domain assignment of State transactional rules.10 1 Rather, the
point is that some kind of provisional deference is inevitable and pervasive in
federal taxation. The U.S. system presumes the existence of certain kinds of
statuses and transactions, almost entirely based on non-federal law, to which
federal tax law then attaches consequences. 10 2 This combination of State legal
base and federal legal superstructure creates a dilemma. Uncritical deference
to State rules, designed for different purposes and unmindful of tax issues,
opens the door to disruption of the tax system. Ignoring the base entirely puts
an impossible burden on the designers of taxation. What results is a complex
and dynamic relationship in which federal law sometimes incorporates State
law, subject to some degree of provision, and sometimes displaces State law

98. See, e.g., Marvin A. Chirelstein & Lawrence A. Zelenak, Tax Shelters and the Searchfor a
Silver Bullet, 105 COLUM. L. REv. 1939 (2005).
99. See, e.g., id. at 1948-50.
100. I.R.C. § 7805(a) (2012) (granting the Secretary of Treasury authority to make regulations);
IRM 32.2.2.1 (Aug. 8, 2004) (establishing procedure for issuing revenue rulings, revenue procedures,
notices, announcements and news releases).
101. For an influential account of this problem, see David A. Weisbach, Formalismin the Tax Law,
66 U. CHI. L. REv. 860 (1999).
102. To complicate things further, many State taxes incorporate federal definitions of taxable status
and transactions and then attach their own tax consequences. See Ruth Mason, Federalism and the
Taxing Power, 99 CAL. L. REv. 975 (2011). Thus a State transactional rule might be applied in federal
tax law and then incorporated back into State tax law. See id. at 10 19-20.
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altogether. Each of these approaches serves as a precedent for the resolution
of other issues.
3.

The Law of Federal Courts and Statutory Interpretation

In the United States, the law of federal courts encompasses many domain
issues. At the most general level, the field seeks to sort out the relationship
between federal law, whether constitutional, statutory or judge-made, and
other domains, both State and foreign. While it has constitutional dimensions,
this project also entails an array of statutory-interpretation problems that implicate domain assignments.
Most discussions of these issues, whether by practitioners or scholars,
concentrate on the legitimacy or optimality of particular resolutions of domain
issues in light of various principles or objectives. This Section instead looks
at the general structure of domain issues, both within particular cases and
through the generation of precedent.
a.

Borrowing State Rules

Federal tax law has an abundance of provisional-deference issues because
of its pervasive dependence on State legal rights that existed before federation
taxation. This pattern appears in many other areas of law. For example, Congress often enacts entitlements without specifying secondary rules. Courts
find themselves confronted with a choice between constructing a federal common law rule and letting a State rule apply instead. When deferring to the
State domain, the court must consider whether the State rule conforms to the
general properties of the relevant federal rule. If not, the court will suspend
10 3
provisional deference and craft a new rule.
Again, the rational-choice theory of domain assignment can explain why
courts do this. In the areas where these issues arise, State law is intensely
developed and in common use; federal law arrives late on the scene with its
own special concerns. Constructing new federal rules would incur both direct
and indirect costs as law becomes more complicated and less stable. Some

103. For an early and influential discussion of the problem, see Paul J. Mishkin, The Variousness
ofFederalLaw: Competence and Discretion in the Choice ofNational and State Rules for Decision,

105 U. PA. L. REv. 797 (1957).
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particular instances of deference to the State domain, however, present such
risks to the federal interest as to justify the costs entailed in devising a special
federal rule.
United States v. Kimbell Foods, Inc., a leading decision on lien priority,
provides a good example of a rational cost-benefit assessment.104 The rules
specifying creditors' rights come mostly from State law. As to personal property, Article 9 of the Uniform Commercial Code, in effect in every State, does
most of the work. The case involved liens resulting from both federal loans
and private loans, where the debtor lacked funds to satisfy both. But for the
federal element, State law would have dictated the priority of security interests
among the creditors.
The Court noted that "federal law governs questions involving the rights
of the United States arising under nationwide federal programs."1 0 5 Before
Congress enacted specific rules to govern tax liens, the Court had developed
federal-common-law priority rules for these obligations. Those cases gave
priority to all federal tax liens created before other liens had become "choate,"
that is, clearly specified as to the creditor and its rights.1 0 6 The loans at issue
in Kimbell Foods enjoyed priority as a matter of State perfection law but not
under the federal "choateness" rule.
Kimbell Foods distinguished the tax-lien decisions as dictated by the particular exigencies of federal tax collection. In cases where the federal government voluntarily contracts to extend credit, the available State law of priority suffices:
Because the ultimate consequences of altering settled commercial
practices are so difficult to foresee, we hesitate to create new uncertainties, in the absence of careful legislative deliberation. Of course,
formulating special rules to govern the priority of the federal consensual liens in issue here would be justified if necessary to vindicate
important national interests. But neither the Government nor the
Court of Appeals advanced any concrete reasons for rejecting wellestablished commercial rules which have proven workable over time.
Thus, the prudent course is to adopt the readymade body of state law

104. 440 U.S. 715 (1979). For a similar analysis of the case, see Clermont, supra note 85 (galley
proof at 13-14).
105. 440 U.S. at 726 (citing Clearfield Trust Co. v. United States, 318 U.S. 363, 366-67 (1943)).
106. United States v. New Britain, 347 U.S. 81, 84 (1954); United States v. Vermont, 377 U.S. 351,
358 (1964).
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as the federal rule of decision until Congress strikes a different accommodation. 0 7
As a result, the federal rule governing the rights of the federal government as
creditor rests on deference to State law, excepting tax liens.
Another context that frequently entails incorporation of State law is the
choice of a statute of limitation. Congress frequently creates rights of action
for civil suits based on federal claims, but in the past, it rarely supplied secondary rules such as a limitations period for the claims.1 08 In these instances,
a court must get a statute of limitation from somewhere, and often a State
limitation period is applied.1 0 9
Deferring to a State statute of limitation for federal legal claims presents
its own challenges. First, where multiple candidates among State limitation
periods exist, deference to State law still involves choosing among the alternatives. Second, federal courts must consider whether the State rule subverts
the substantive policies of the federal claim. Both questions have a common
core: The federal courts do not want to invent a separate body of limitations
law but remain wary of State legislative acts that might undermine federal
policy.
Wilson v. Garcia, a 1985 decision involving civil-rights suits, provides a
plausible response to these challenges.110 The Court ruled that both the borrowing of a State limitation period and the characterization of civil-rights
claims for purpose of choosing which State rule are federal questions.' It
then required that a simple and broad characterization applicable to all civil
rights claims. It defended this outcome as advancing the ends of certainty and
the need for statewide uniformity. 1 12
Deference thus proceeded on a wholesale basis, rather than identifying

107. 440 U.S. at 739-40.
108. In 1990, Congress adopted legislation prescribing a federal statute of limitations for subsequently enacted causes of action. Pub. L. 101-650, Tit. III, § 313(a), Dec. 1, 1990, 104 Stat. 5114,
codified at 28 U.S.C. § 1658. Disputes under preexisting statutes still crop up, however. See, e.g.,
Muto v. CBS Corp., 668 F.3d 53 (2d Cir. 2012) (choice of which New York statute of limitations to
apply to claim under ERISA).
109. See Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S. 350, 357-58 (1991)
(discussing considerations when choosing between federal and State source).
110. 471 U.S. 261 (1985).
111. Id. at268-71.
112. Id. at 275.
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separate limitation periods for each kind of civil-rights issue. A plausible explanation for this approach is that piecemeal characterization tailored to the
diverse interests covered by federal civil-rights law might encourage States to
adopt narrow statutes to undermine particular federal interests. 113
Other examples abound. The point here is that many kinds of federal
enactments create a need for supplementation. A common strategy for meeting this need is provisional deference to State law. The process of borrowing
in turn requires selectivity among the available State choices as well as, on
exceptional occasions, reclaiming the issue for the federal domain." In some
instances, Congress steps in with an enactment that ends the need for borrowing, but often it does not.
b.

State Bars to Application ofFederalLaw

"

State law can oust federal rules in at least two situations. First, State procedural rules may preclude application of federal law. For example, they may
require assertion of the federal interest at a particular moment in proceedings
11
upon pain of waiver of the claim.
This occurs frequently in criminal proceedings, but forfeiture of a legally protected interest for failure to assert it in
a timely fashion occurs in civil law as well.11 6 Second, State rules may render
federal law redundant and thus irrelevant to the outcome of a dispute.

113. See L6pez-GonzAlez v. Municipality of Comerio, 404 F.3d 548 (1st Cir. 2005) (holding the
Puerto Rican "restart" tolling rule was inapplicable to dismissal of prior § 1983 claim for party misconduct); Ramirez de Arellano v. Alvarez de Choudens, 575 F.2d 315 (1st Cir. 1978) (Campbell, J.)
(holding a broad and idiosyncratic interpretation of a tolling provision to facilitate civil rights claims
under Puerto Rican law was not incorporated into § 1983 suits in federal courts).
114. Oneida County v. Oneida Indian Nation, 470 U.S. 226 (1985), decided the same term as Wil-

son, offers an unusual example of rejection of deference to State law even where no analogous federal
statute applies. The case involved a federal-common-law claim for interference with tribal land rights.
The Court had recognized the existence of such a claim only a decade earlier, reacting to the failure
of the federal government adequately to perform its fiduciary duty towards these tribes. Oneida Indian
Nation v. County of Oneida, 414 U.S. 661 (1974). Congress responded with a series of enactments
dealing with claims brought by the United States on behalf of Indian tribes, all of which expressly
rejected State statutes of limitation. The Court drew the inference that application of any State limitation period to claims brought by a tribe itself would conflict with federal policy. 470 U.S. at 24044. As a result, no limitation period applied to these claims.
115. For a review of the doctrine, see Daniel J. Meltzer, State Court ForfeituresofFederalRights,

99 HARV. L. REV. 1128 (1986).
116. See, e.g., Herb v. Pitcairn, 324 U.S. 117, 126 (1945); Minnesota v. Nat'l Tea Co., 309 U.S.
551, 555-56 (1940); Abie State Bankv. Bryan, 282 U.S. 765, 772-73 (1931).
117. See, e.g., Michiganv. Long, 463 U.S. 1032, 1040-41 (1983).
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Again, a rational-choice theory of domain assignment can explain contemporary practice. Conventional State procedural rules and substantive laws
are typically adopted prior to federal regulation. Even when not, they benefit
from a presumption of local fit: Rules tailored to the particularities of State
processes and circumstances are more likely to advance local welfare than
would nationwide, one-size-fits-all federal rules. Saying the same thing more
technically, some rules may not produce economies of scale that override the
benefits of local fit. Moreover, local rules induce reliance, and destabilizing
them with federal substitutes entails both direct costs (identifying which rule
applies when) and indirect harms (reducing reliance on, and therefore future
projects that require, stable legal rules).
At the same time, an absolute approach to domain assignment presents a
risk of opportunism. States might invent special-purpose rules especially to
defeat federal interests. A local political economy might motivate actions that
harm national welfare. To say the same thing technically, the local rule might
generate negative externalities.
Provisional deference to the State domain, with application of a federal
rule occurring where the costs of using the State rule exceed the costs of devising a federal substitute, is consistent with a rational-choice model. It takes
advantage of better-established State rules, diminishing uncertainty and enhancing reliability, while leaving the door open to protecting federal interests.
Implementation of provisional deference requires solving two practical
problems. First, federal actors need a means of determining whether State
actors in particular cases used State law or applied federal law. Second, they
need a screening rule that sorts out suspicious from acceptable State rules.
The first problem arises where State actors engage in buck-passing, that
is, justifying unpopular actions by attributing them to a federal mandate for
which the State actor bears no responsibility. A common instance is application of a rule that requires throwing out criminal convictions. Such rules may
be needed as a means of disciplining police or prosecutors but may produce a
popular backlash. Buck-passing leads State actors to make claims about the
domain of federal law that does not match its purposes. The second problem
occurs if the State actor seeks to defeat the objective of the federal law, perhaps because local interests do not align with national ones.
U.S. practice manifests a range of possible solutions. The Supreme Court
has developed the "adequate and independent State grounds" doctrine to address buck-passing issues. The Court uses other approaches to override State
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rules that impose excessive costs on the federal domain.
The scope of the "adequate and independent State grounds" doctrine has
evolved over the years. Earlier decisions regarded it as the Court's function
to determine whether such a ground could be found in a case and tended to
resolve uncertainty against federal jurisdiction. A significant 1945 decision
opened up the possibility of a remand to the State courts for clarification on
this point.' 8 Later, the Court adopted a plain-statement rule that requires the
State-law ground to appear on the face of the State court decision for the doctrine to apply.1 1 9 This shift made it harder for States to justify outcomes that
they deem desirable but know are unpopular by shifting responsibility to the
federal judiciary.
The Court also will disregard State law that it perceives as adopted specifically to thwart federal jurisdiction. Longstanding precedent stands for the
proposition that "the adequacy of state procedural bars to the assertion of federal questions is itself a federal question." 120 An easy case for refusing to
apply the doctrine was a State supreme court's invocation of an uncodified
practice regarding brief format as the basis for dismissing an appeal of a federal civil rights suit during a period of State resistance to federal mandates. 121
On occasion, the Court has detected State hostility to a federal interest on less
overwhelming evidence. 122

118. Herb v. Pitcairn, 324 U.S. 117, 125-28 (1945).
119. Michiganv. Long, 463 U.S. 1032, 1043 (1983). Federal habeas jurisdiction, the otherprincipal
mechanism for federal court supervision of State courts, has a similar "adequate and independent State
grounds" rule. See Beard v. Kindler, 558 U.S. 53, 60-62 (2009) (reviewing doctrine and treaty nonmandatory but regularly followed rule as adequate); Lee v. Kemna, 534 U.S. 362, 376 (2002) (discussing inadequacy of State procedural rule because it was not firmly established or regularly followed).
120. Douglas v. Alabama, 380 U.S. 415, 422 (1965).
121. NAACP v. Alabama ex rel. Flowers, 377 U.S. 288, 293-302 (1964). To similar effect was
NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 457-58 (1958), where the same State court insisted that the distinction between certiorari and mandamus condemned the civil rights claimants to
dismissal of their request for appellate review, notwithstanding the court's earlier precedent.
122. See, e.g., Bushy. Gore, 531 U.S. 98, 114-15 (2000) (Rehnquist, C.J., concurring) (reviewing
precedent); Presnellv. Georgia, 439 U.S. 14 (1978) (rejecting appellate decision affirming a criminal
conviction because it rested on a different State law ground from the trial court decision); Henry v.
Mississippi, 379 U.S. 443 (1965) (disregarding a State court ruling on procedural default); Bouie v.
City of Columbia, 378 U.S. 347 (1964) (finding that a change in court interpretation of State criminal
law cannotjustify criminal punishment); Brinkerhoff-Faris Tr. & Say. Co. v. Hill, 281 U.S. 673 (1930)
(finding that States have a duty under federal law not to use surprising interpretations of State procedural law to destroy the right to challenge an administrative action in court); Missouri ex rel. Mo. Ins.
Co. v. Gehner, 281 U.S. 313 (1930) (finding a federal claim not forfeited through procedural default
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From the perspective of rational-choice theory, several things are interesting about this practice. First, the variation in approach over time, as seen
in the "adequate and independent State grounds" doctrine, suggests the importance of iteration and reciprocity. Some subjects induce significant interaction among actors in different domains because of duplicative jurisdiction.
State criminal cases, for example, are subject both to direct review by the Supreme Court, with the possibility of remand to State jurisdiction, and to parallel review by lower federal courts exercising habeas jurisdiction. The frequency of these interactions may induce adjustment in domain assignments in
light of knowledge gained by earlier engagements. Similarly, distinguishing
pretextual from functional procedural rules benefits from context and familiarity.
c.

ParallelFederaland State Domains

Another example of domain assignment within the U.S. federal system is
the different treatment of arbitral awards and foreign judicial judgments. The
law of recognition and enforcement of domestic judicial judgments is reasonably clear: The Constitution, through its Full Faith and Credit Clause, assigns
to the national domain the law governing the effect in other jurisdictions of
the judgments of courts of the several States. 123 As a result, a State judicial
proceeding that produces a valid, final, and conclusive judgment will be given
legal effect anywhere in the United States. Different rules, in substance and
domain, apply to arbitral awards and judgments of non-U.S. courts.
Arbitration is a creature of contract law, so recognition and enforcement
of arbitral agreements and the resulting awards turn first on each jurisdiction's
contract law. For many years, each State had the authority to determine
whether these contracts were enforceable or instead against public policy.
Congress displaced this regime in 1925 by adopting the Federal Arbitration
Act (FAA). 124 This statute imposes a federal regime of recognition and en-

when surprising application of State law created the federal claim); Saunders v. Shaw, 244 U.S. 317
(1917) (basing a State appellate court decision on a fact finding that the lower court held to be irrelevantviolates due process); Fairfax's Devisee v. Hunter's Lessee, II U.S. (7 Cranch) 603 (1813) (finding that a State supreme court misconstrued its forfeiture laws in confiscating land of British subject).
123. U.S. CONST. art. IV, § 1; 28 U.S.C. § 1738 (2012) (implementing Constitution).
124. An Act To make valid and enforceable written provisions or agreements for arbitration for
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forcement on a wide range of arbitral awards that have a connection to interstate commerce or maritime affairs. 125
Recognition and enforcement of foreign judicial judgments, by contrast,
rests on State law, excepting only foreign defamation judgments. 126 In the
pre-Erie era, the Supreme Court regarded the subject of foreign judicial judgments as governed by general, rather than State, law. 12 7 Erie undid that settlement. Since 1962, a majority of States have adopted legislation in accordance with two uniform laws adopted by a private body, the National
Conference of Commissioners on Uniform State Laws. 128 It remains possible
that this domain assignment is provisional, because doctrinal tools exist to
override any State law seen as discriminatory or inimical to federal interests. 129 To date, however, no such a case has arisen.
The puzzle here is why most arbitration falls in the national domain, but
not most foreign judgments. Some scholars have argued for federalization of

disputes arising out of contracts, maritime transactions, or commerce among the States or Territories
or with foreign nations, Pub. L. No. 68-401, 43 Stat. 883 (1925) (codified at 9 U.S.C. §§ 1-16 (2012)).
Judicial decisions applying the Act to consumer transactions and employment have attracted criticism.
The argument maintains that the consent paradigm that underlies contract law does not work in these
contexts. For one important instance of this criticism, see Judith Resnik, Diffusing Disputes: The
Public in the Private ofArbitration, the Private in Courts, and the Erasure ofRights, 124 YALE L.J.

2804 (2015). The controversy is over particular substantive values, rather than the structure of domain
assignments as such. I return to this general issue, although not this specific critique of federal law,
in Section V of this Article.
125. The United States acceded to the New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards in 1970, leading Congress to add Chapter 2 to the Federal Arbitration Act.
Pub. L. 91-368, Jul. 31, 1970, 84 Stat. 692. In cases involving the McCarren-Ferguson Act, 15 U.S.C.
§§ 1011-1015 (2012), which allows State law to displace national law with respect to regulation of
the business of insurance, the federal courts of appeal disagree as to whether the Convention places
agreements to which it applies in the international or federal domain, notwithstanding Chapter 2. Compare Safety Nat'l Cas. Corp. v. Certain Underwriters at Lloyd's, London, 587 F.3d 714 (5th Cir. 2009)
(noting the Convention provides an independent basis for overriding State insurance law on arbitration, notwithstanding the McCarren-Ferguson Act), andESAB Grp., Inc. v. Zurich Ins. PLC, 685 F.3d
376 (4th Cir. 2012) (same), with Stephens v. Am. Int'l Ins. Co., 66 F.3d 41 (2d Cir. 1995) (holding
only legislation, and not the Convention, governs the issue and applying State law).
126. SPEECH Act, Pub. L. No. 111-223, 124 Stat. 2380 (2010) (codified at 28 U.S.C. §§ 41014105); FOURTH RESTATEMENT pt. IV, ch. 1, § 481 cmt. a & § 483(c).
127. See Hiltonv. Guyot, 159 U.S. 113, 187, 234 (1895).
128. See UNIF. FOREIGN-COUNTRY MONEY JUDGMENTS RECOGNITION ACT (UNIF. LAW COMM'N
2005); UNIF. FOREIGN MONEY-JUDGMENTS RECOGNITION ACT (UNIF. LAW COMM'N 1962); Paul B.
Stephan, Unjust Legal Systems and the Enforcement of Foreign Judgments, in FOREIGN COURT
JUDGMENTS AND THE UNITED STATES LEGAL SYSTEM 84, 84 (Paul B. Stephan ed., 2014).
129. See supra notes 120-22 and accompanying text.
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foreign-judgment law through common law displacement of State law. 130 The
courts, however, have not yet agreed. Instead, they accept the validity of State

laws that address the subject, notwithstanding the parallels with arbitration. 131
To make sense of these choices, one can begin with the general tradeoff
between a cooperative and truculent approach to recognition and enforcement
of foreign dispute resolution, including contract-based arbitration. Cooperation, namely embracing the foreign actions as effective within the domestic
legal system, frees the parties as well as the forum from the need to revisit the
dispute. This both avoids wasteful duplication of effort and enhances the legal
force of all judgments. Truculence allows the forum to limit the impact of
foreign tribunals on assets and actors within its territory and encourages disputants to bring their claim to the forum.
Withholding of support to other forums that, in the course of dispute resolution, implement policies with which the forum does not agree represents
an exercise of autonomy. Unless its policies result in harm to others, forum
autonomy can be a good thing. One potential negative effect, however, is
protectionism. To the extent that forum rules reflect, for example, the preferences of lawyers who appear before them, they might discourage disputants
from going elsewhere to obtain dispute-resolution services, even if services
provided elsewhere generally benefit consumers. The challenge becomes one
of striking the balance between reinforcing forum autonomy and suppressing
wasteful protectionism in the market for dispute-resolution services.
The federalization of the law governing domestic judicial judgments and
(most) arbitral awards is consistent with the notion that local protection of the
market for judicial services produces costs that exceed the benefits derived

130. See, e.g., Ronald A. Brand, Enforcement ofForeignMoney-Judgments in the United States: In
Search of Uniformity and InternationalAcceptance, 67 NOTRE DAME L. REV. 253, 301-18 (1991).

The American Law Institute proposed enactment of a statute generally federalizing this subject. See
RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS: ANALYSIS AND PROPOSED FEDERAL
STATUTE 1 (AM. LAW INST. 2006). Congress, however, did not respond.

131. Somportex Ltd. v. Phila. Chewing Gum Corp., 453 F.2d 435, 440 (3d Cir. 1971) ("Pennsylvania distinguishes between judgments obtained in the courts of her sister states, which are entitled to
full faith and credit, and those of foreign courts, which are subject to principles of comity."); TorontoDominion Bank v. Hall, 367 F. Supp. 1009, 1011-12 (E.D. Ark. 1973) ("While it can be argued that
the enforceability of a foreign judgment in the courts of one of the United States should be determined
by reference to a general rule of federal law . . . it appears to the Court that as the law stands today,
Erie v. Tompkins is applicable and that in this case the governing law is that of Arkansas." (citation
omitted)).
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from local autonomy. The Full Faith and Credit Clause reflects an ambition
to create a federal common market. Local discrimination against non-local,
but U.S., counterparts interferes with that goal.
The argument for the FAA's consistency with a rational-interest model is
more complicated. The statute differentiates between domestic and international arbitration tribunals. States must accord recognition and enforcement
to awards produced by the former, even if the award violates a local public
policy. In the case of international awards, by contrast, U.S. courts may withhold recognition or enforcement if public policy so requires. 132 Determination
of such public policy rests largely, but not exclusively, on federal law. 133
Treating domestic arbitration under the FAA as equivalent to domestic
litigation reflects an assessment that the risk of local protectionism outweighs
the benefits of local autonomy. Congress apparently believed that arbitration
in matters covered by the FAA was a good enough substitute as to put State
efforts to bar it under a cloud. International arbitration, by contrast, increases
the risk of outcomes that might offend U.S. interests. Limiting the publicpolicy defense to federal, rather that State, interests, however, makes it hard
to use that defense to mask protectionism.
The different treatment of foreign judgments, the recognition and enforcement of which fall almost entirely into the State domain, also reflects a
reasonable judgment about the balance between autonomy and protectionism.
One would expect that policy differences will be greater between foreign
states and States than among the States. The risk of protectionism seems
lower because foreign and local courts are less likely to be good substitutes
for each other than are arbitral tribunals for local courts. Moreover, construction of a new body of federal common law to govern foreign judgments would
likely be costly and would probably require considerable borrowing from local rules.

132. Compare Convention on the Recognition and Enforcement of Foreign Arbitral Awards, art. V,
Jun. 10, 1958, 330 U.N.T.S. 3, 42 (providing that "[r]ecognition and enforcement of an arbitral
award may ... be refused if ... [t]he recognition or enforcement would be contrary to public policy ...... "), with Marmet Health Care Ctr., Inc. v. Brown, 565 U.S. 530, 532-33 (2012) (holding that
an arbitration award was enforceable under the FAA on the ground that the FAA preempts conflicting
State law, including a State's determination of its own public policy).
133. RESTATEMENT (THIRD) OF THE U.S. LAW OF INT'L COMMERCIAL ARBITRATION § 2-16 cmt. d

¶2,

(AM. LAW INST., Tentative Draft No. 4, 2015); cf id.

§ 4-16(c)

(AM. LAW INST., Tentative Draft No.

2,2012).
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Some authorities have argued for federalizing the recognition and enforcement of foreign judgments on that ground that the local domain presents
unacceptable risks to national interests. Local courts might express inflammatory hostility to particular foreign judicial systems that could redound to
the detriment of the entire country. Courts that, for example, denounce foreign judicial systems as failing to comport with fundamental fairness, one of
the bases most State laws permit for withholding recognition and enforcement, might offend foreign countries and interfere with the foreign relations
of the United States. Federalization would diminish this risk by removing
local nonfederal courts from the process. 134
There is not enough practice to make a convincing case one way or the
other, but what evidence we have suggests that such fears are overblown. Surprisingly, only a few reported cases have denounced entire foreign judicial
systems as inadequate, although some cases have portrayed the foreign judgment at issue as the result of flawed proceedings. 135 The handful of cases that
have denounced entire foreign legal systems all involve federal, not State,
courts.136
d.

The PresumptionAgainst Extraterritoriality

In the United States, the federal domain may overlap not only with that
of States, but also with foreign states. Administering these overlaps with foreign states presents different challenges than federal-State conflicts do. Very
few treaties address the problem, which leaves official actors to work out accommodations indirectly or to behave truculently. 13'7 No single court has the

134. See Paul B. Stephan, supra note 71 (describing arguments).
135. See Stephan, supra note 128, at 93-94; see also FOURTH RESTATEMENT

§ 483 reporters'

note

4.
136. See Bridgeway Corp. v. Citibank, 201 F.3d 134, 141-44 (2d Cir. 2000); Bank Melli Iran v.
Pahlavi, 58 F.3d 1406, 1411-13 (9th Cir. 1995). Even these cases were less than complete denunciations. Bank Mel/i Iran expressed a conviction that the sister of the Shah could not get a hearing in
Revolutionary Iranian courts. BankMelli Iran, 58 F.3d at 1408, 1412. Bridgeway limited its ruling
to a period when Liberia's regular courts had ceased to function due to civil war. Bridgeway, 201 F.3d
at 138, 141-42. See also DeJoriav. Maghreb PetroleumExpl. S.A., 38 F. Supp. 3d 805, 817-18 (W.D.
Tex. 2014) (holding that the Moroccan judicial system did not comply with due process), rev'd, 804
F.3d 373, 386-89 (5th Cir. 2015) (holding that Moroccan judiciary sufficient under State law governing foreign judgments).
137. In the European Union, a series of treaties and EU legislation provides domain assignments
with respect to certain categories of private law. See, e.g., Regulation (EU) No. 1215/2012 of the
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capacity to adjudicate these conflicts, forcing the sovereigns to cooperate by
other means.
A domain assignment, while substantive, can also have significant procedural consequences. The existence of a statutory cause of action within the
statutory domain might supply a necessary federal question for purposes of
federal court jurisdiction. 138 Assignments can also affect standing to make a
claim for compensation with regard to activity that comes within a statute's
domain. 139
These domain assignments necessarily implicate foreign states. The U.S.
statute may impose different substantive requirements than those applied by
other sovereigns. To the extent that the extension of the U.S. domain also
extends the jurisdiction of U.S. courts, foreign actors might find themselves
facing different procedural rules from those followed by foreign judicial bodies. These procedural rules in turn might affect the value of claims and thus
have an impact on behavior.
In an earlier time, technological constraints on transportation and communication made it easier to align the domain of a state's laws with its physical territory. The invention of real-time communication in the nineteenth century and the radical reduction of its cost throughout the twentieth century,
along with transformation in the means of moving people and things across
distance, made it easier for people to operate across boundaries in ways that
can concern multiple sovereigns. These developments in turn produced legal
regimes that reject territoriality in favor of sovereign interest. Thus the potential for significant domain conflicts emerged.
U.S. practice exemplifies the move from formal territoriality to more
open-ended domains. Earlier statutes mostly adhered to the territoriality principle, even when extraterritorial regulation did not entail great technological
barriers.140 During the mid-twentieth century, domains broadened to reflect

European Parliament and of the Council of 12 December 2012 on Jurisdiction and the Recognition
and Enforcement of Judgments in Civil and Commercial Matters (Recast), 2012 O.J. (L 351) 1. Otherwise instances of formal ex ante domain assignments between states are exceedingly rare. For discussion of one such unusual case, see Pierre-Hugues Verdier, supra note 40.
138. E.g., Sosa v. Alvarez-Machain, 542 U.S. 692, 719 (2004) (holding that federal common law is
implicitly authorized by a jurisdictional statute satisfying the constitutional federal-question requirement).

139. E.g., Hoffmann-La Roche, 542 U.S. at 163-67 (holding that the domain of the compensation
portion of antitrust law extends only to domestic injuries).
140. Compare The Apollon, 22 U.S. (9 Wheat.) 362, 370 (1824) ("The laws of no nation can justly
extend beyond its own territories, except so far as regards its own citizens."), and United States v.
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the increasing impact that foreign transactions had on domestic interests.14 1
This broadening in turn produced domain conflicts, in some cases entailing
significant costs. Over the last quarter century, the United States has sought
ways to manage these conflicts.
One technique for managing domain assignments is the presumption
against extraterritoriality. Beginning with EEOC v. Arabian American Oil
Co.,142 and more recently with Morrison v. National Australia Bank Ltd,143
Kiobel v. Royal Dutch Petroleum Co.,14 4 and RJR Nabisco, Inc. v. European
Community, 145 the Supreme Court has invoked and extended this doctrine.
Under the presumption, whether a particular federal statute rather than State,
foreign or international law governs conduct turns presumptively on the location of the conduct in question. As explained in RJR Nabisco, Inc., the most
recent of the Court's cases, a statute will be presumed not to apply extraterritorially absent a clear expression of congressional intent. 146 This test applies
separately to a statute's substantive and remedial provisions.147 If a statutory
provision, whether substantive or remedial, does not apply extraterritorially,
a court then must determine the "focus" of the provision. Even if something
did occur within the United States, the statute will not apply unless that domestic activity falls within the provision's focus. 1 48 Focus here means the
149
characteristics that define the statute's domain.
The Court has disavowed basing this approach on a felt need to encourage

Palmer, 16 U.S. (3 Wheat.) 610, 633-34 (1818) ("The court is of opinion that the crime of robbery,
committed by a person on the high seas, on board of any ship or vessel belonging exclusively to subjects of a foreign state, on persons within a vessel belonging exclusively to subjects of a foreign state,
is not a piracy within the true intent and meaning of the act. . . ."), with United States v. Klintock, 18
U.S. (5 Wheat.) 144, 152 (1820) (pirates "are proper objects for the penal code of all nations," and
thus limiting interpretation made in Palmer did apply to acts on a vessel subject to no sovereign).
141. See FOURTH RESTATEMENT

§ 409

& reporters' note 1; Stephan, supra note 68, at 1472.

142. 499 U.S. 244 (1991), supersededby statute, Civil Rights Act of 1991, Pub. L. No. 102-166,
§ 109(a), 105 Stat. 1071, 1077 (codified at 42 U.S.C. § 2000e(f)).
143. 561 U.S. 247 (2010).
144. 569 U.S. 108 (2013). Technically, this case involves not the extraterritorial scope of a statute
as such, but rather the extraterritorial scope of federal common law inferred to be authorized by a
statute governing subject-matter jurisdiction. See FOURTH RESTATEMENT § 404 & reporters' note 3.
145. 136 S. Ct. 2090 (2016).
146. Id. at 2100.
147. Id. at 2106.
148. Id. at 2100.
149. See FOURTH RESTATEMENT
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bargaining with other states. Rather, it anchors the presumption on a belief
that Congress normally prefers to address solely domestic concerns. 150 This
assertion, however, only shifts the attribution of a strategy to promote international cooperation. The effect of the presumption is to construct a focal
point to which other states might accede when making domain assignments.
The entire project seems to have as its goal the reduction of domain conflicts
through use of a domain-assignment rule that minimizes the risk of domain
overlaps.
The presumption applies only where statutes are unclear as to their territorial scope. If, however, the specification of a statute's territorial domain
during the legislative process entails costs and thus does not typically occur,
the effect of the presumption is to make limited application more common. In
other words, the presumption functions more like a rule than a standard by
making extraterritorial effect rare and dependent on fairly specific ex ante
pronouncements. It thus avoids, although it does not bar, statutory domain
extensions that run the risk of conflict with foreign domains.1 5 1
Evolution of a rule, rather than a standard, to separate national regular
domains fits a rational-choice model of domain assignment. No express
agreements apply, and, unlike the problem discussed above of detecting State
law that discriminates against federal interests, no authoritative tribunal exists
to resolve disputes. In the absence of these institutions, sovereigns have to
induce cooperation through the establishment of, and compliance with, focal
points that others can observe. A clear rule makes compliance easier to detect
and thus lowers the costs of enlisting other sovereigns in the cooperative enterprise.152

4.

Conflicts of Domain Among States

The United States divides domains not only between the federal and the
State, but also among States. While Great Britain was the general template
for the U.S. legal system, the United States differed in that it recognized many
subordinate States as sovereigns. 153 Accordingly, from the beginning it had

150. EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 248 (1991).
151. Stephan, supranote 68, at 1494.
152. SCOTT & STEPHAN, supra note 32, at 99-101.

153. At the time of the founding of the United States, the United Kingdom mostly lacked sovereign
substates, excepting a few places such as the Isle of Man. Its legal system did distinguish local from
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to develop rules assigning the domain of each State and regulating overlaps
among State domains. The resulting system of domain governance has remained remarkably stable, at least in its broad structure.
Two elements stand out. First, the Constitution, supplemented by a few
Supreme Court glosses, provides for some federally supervised domain assignments, but much of the system depends on uncoordinated actions of the
States. Second, these uncoordinated actions have resulted in a set of rules that
minimize the costs of domain overlaps while maximizing sovereign autonomy.
Federal oversight of State domain assignments comes in two forms. First,
the Supreme Court has invoked the Due Process Clause of the Fourteenth
Amendment to constrain State domains that unreasonably overlap with those
of other domains, both State and foreign. Second, the implied negative interstate Commerce Clause developed by the Supreme Court precludes State domain overlaps that have the effect of discriminating unreasonably against interstate commerce and promoting local protectionism. The application of
these principles has varied over time, but not their basic contours.
Due process challenges to State exercises of prescriptive jurisdiction, as
distinguished from adjudicative jurisdiction, are infrequent and rarely successful. A typical case is Allstate Ins. Co. v. Hague, involving an insurance
dispute.1 5 ' A Minnesota court applied its own law to a claim filed by a Minnesota beneficiary with respect to a policy sold in Wisconsin to a Wisconsin
common law, but local law did not derive from local legislatures or executives so much as local judicial practice. 1 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAW OF ENGLAND *93-114. Per-

haps for this reason, Blackstone did not deal with private international law or the conflicts of law as
such in his foundation treatise on the common law. See 3 id. *436 (passing reference to law of the
proper forum); 4 id. *67-68 ("But, though in civil transactions and questions of property between
subjects of different states, the law of nations has much scope and extent, as adopted by the law of
England; yet the present branch of our inquiries will fall within a narrow compass, as offences against
the law of nations can rarely be the object of the criminal law of any particular state."); cf 2 WILLIAM
BLACKSTONE, COMMENTARIES ON THE LAW OF ENGLAND § 599 (William Carey Jones ed. 1916) (Orrin Kip McMurray, Supplemental Chapter) ("The subject of Conflict of Laws has been developed as
a branch of English law since the publication of Blackstone's Commentaries. Very few questions
involving the application of foreign law had before that date come before the English courts, and,
generally, no attempt had been made to apply such law even in cases where justice would seem to
demand it. To some extent, in matters of status particularly, English courts were obliged to recognize
the binding force of foreign law, as in the case of marriages contracted abroad or in Scotland. But in
general, questions as to the applicability of foreign law or the validity of foreign judgments seem to
have been disregarded both by bench and bar.").
154. 449 U.S. 302 (1981) (plurality opinion). Allstate and the succeeding decisions, supra notes
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resident witresespect to an accident that occurred in Wisconsin at a time when
both the insured and beneficiary were Wisconsin residents. A divided Court
upheld the application of Minnesota law to the case. The plurality ruled that
the issue turned, much like an adjudicative jurisdiction dispute, on the totality
of contacts between the sovereign and the claim, and found the beneficiary's
non-pretextual acquisition of Minnesota residency and the insured's history
of Minnesota employment constitutionally sufficient.15 5 Justice Stevens, supplying the necessary fifth vote, characterized the Minnesota court's conflictof-laws analysis as deficient, but not unconstitutional. 156
PhillipsPetroleum Co. v. Shutts shows that Allstate does not represent a
complete surrender of a federal domain over State prescriptive-jurisdiction
decisions.15' The Court ruled that Kansas could not apply its law to disputes
over natural gas leases where neither the leased property nor the parties to the
lease had any connection to Kansas, even though the case had validly proceeded as a class action based in Kansas.15' A parallel case decided three
years later undermined the vigor of that ruling by holding that, although Kansas could not apply its own law, it could interpret foreign law in a manner that
harmonizes that law with its own as long as no express foreign authority man15 9
dates otherwise.
Federal supervision of domain conflicts between States and foreign nations has somewhat more bite. In Home Insurance Co. v. Dick,16 0 a case not
unlike Allstate, an insured resident sought to apply the forum's insurance law
to a contract between himself and a Mexican insurer for property and activity
in Mexico. The Court invoked due process to rein in unjustifiable assertions
of prescriptive jurisdiction over foreign transactions.16 1 The case suggests that

157-59 and accompanying text, also applied the Full Faith and Credit Clause, although the Court did
not indicate any significant differences in the effect of the two doctrines. See id. at 321-22 (Stevens,
J., concurring in judgment) (discussing Full Faith and Credit Clause).
155. Id. at 313-20.
156. Id. at 324-25 (arguing that the decision did not conform to settled conflict-of-laws jurisprudence, but did not pose a threat to Wisconsin's sovereignty).
157. 472 U.S. 797 (1985).
158. Id. at 814-23.
159. Sun Oil Co. v. Wortman, 486 U.S. 717, 730-34 (1988). For a proposal to heighten federal
supervision of State domain overlaps, see Douglas Laycock, Equal Citizens ofEqual and Territorial
States: The ConstitutionalFoundationsofChoice ofLaw, 92 COLUM. L. REv. 249 (1992).

160. 281 U.S. 397 (1930).
161. Id. at 407-08. Although one could argue that this is a stale precedent, the Court has cited it
approvingly in modem times, including in Shutts. 472 U.S. at 820.
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a gap may exist between the limits on domain overlaps with other States and
those with foreign countries. 162
Of even greater significance is the act of state doctrine. This rule of federal common law requires States to accept the domain of a foreign sovereign
with respect to matters within that sovereign's territory. In particular, it forbids any State from questioning the validity (as distinct from effects) of official acts applied within a foreign sovereign's territory. Unlike the conventional rules governing conflicts of laws, the doctrine forbids States from
inquiring into the internal validity of official acts performed within that domain.163
Finally, federal law polices the content of otherwise permissible domain
overlaps by prohibiting States from making rules that discriminate invidiously
against other States or foreign nations. Most recently, the Supreme Court
struck down a Nevada rule allowing unlimited damages for claims based on
misconduct by other States' officials, despite a law capping damages against
its own officials in similar circumstances. 164 Although Nevada was entitled
to apply its own law to the case, it could not apply a law that manifested a
policy of hostility towards another State. 16 5
Even with these modest federal limits in place, most of the negotiation of
domain overlaps among States, as well as between States and foreign nations,
relies on self-policing by independent sovereigns. As Allstate illustrates,
States seems to have a wide range of permissible choices and can impose their
own rules on persons, things and transactions outside their territory. What is
interesting, however, is the extent that States have converged on focal points
that eliminate domain overlaps in areas where the cost of conflicts is likely to

be especially high.
A strong example illustrating State convergence on focal points to eliminate domain overlaps is the local action doctrine. Its modem form requires

162. 281 U.S. at 407-08. The Allstate Court distinguished Dick on the ground that Allstate Insurance, unlike Home Insurance, was licensed to do business in the forum and that the insured, although
a resident of the forum, was working and domiciled abroad. See Allstate Ins. Co. v. Hague, 449 U.S.
302, 309-11 (1981). For an argument that federal supervision of domain overlaps with foreign jurisdictions should be more relaxed than of domestic ones, see Laycock, supranote 159, at 259-61.
163. See FOURTH RESTATEMENT § 441. On the distinction between validity and effects, see John
Harrison, The American Act ofState Doctrine,47 GEORGETOWN J. INT'L L. 507, 533-37 (2016).

164. Franchise Tax Bd. of Cal. v. Hyatt, 136 S. Ct. 1277, 1279 (2016).
165. Id. at 1282-83.
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not only the application of the law of the territorial sovereign to issues about
title to realty, but normally excludes litigation of those issues anywhere but in
the local sovereign's courts. In instances where the court of a non-territorial
sovereign must determine those issues, it must apply both the primary and
choice-of-law rules of the territorial sovereign.1 6 6 In other words, all U.S. jurisdictions accept that real "property questions are within the exclusive competence of the place where property is located."1 67
One might dismiss this rule as an atavistic remnant based on the tangibility of realty, the locality of which is manifest. Yet something very similar
exists in corporate law, a body of law that rests on layers of legal fictions.
Without exception, U.S. States accept that the law of the place of incorporation governs most issues of internal governance and ownership of corporations. This uniformity is especially striking given that in other countries a
different domain assignment rule choosing the law of the "real seat" of the
enterprises applies instead.1 68
These examples illustrate a propensity towards uniformity and formality
in domain assignments where conflicting rules would impose significant
costs. The concept of property, for example, implies an ultimate owner with
exclusive authority to act as gatekeeper over the asset's use. 16 9 Recognition
of multiple gatekeepers without using any rule to sort out contradictory commands raises the cost of managing and developing the interest in question.
Recognizing this problem, the States have gravitated toward a domain assignment rule that is both universal and, because of its formality, transparent in
application.
Taken together, the rules regulating domain overlaps among States and
between States and foreign countries conform to the rational-choice theory.
States do not attempt to extend their domains over foreign matters of a highly
localized character. Some of this reticence reflects the low payoff to a State

166. See Eldee-K Rental Props., LLC v. DIRECTV, Inc., 748 F.3d 943, 946-49 (9th Cir. 2014)
(discussing the history of the local action doctrine).
167. James Y. Stem, Property, Exclusivity, andJurisdiction, 100 VA. L. REV. 111, 119-20 (2014).
168. ROBERTA ROMANO, THE GENIUS OF AMERICAN CORPORATE LAW 132-34 (1993).
169. See Henry E. Smith, Propertyas the Law ofThings, 125 HARV. L. REv. 1691, 1710-11 (2012)

(noting that the right to exclude provides the owner with a "gatekeeper right" and "indirectly protects
interests in use."); Thomas W. Merrill & Henry E. Smith, Optimal Standardizationin the Law of
Property: The Numerus Clausus Principle, 110 YALE L.J. 1, 24-42 (2000) (examining the costs asso-

ciated with property rights, and suggesting that the numerus clausus principle promotes an "optimal
standardization of property rights").
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from doing so, but also the implicit retaliation that might follow from truculence. The federal domain is limited largely to instances of discrimination,
where a State's benefits might outweigh its costs even though the domain assignment would generate negative externalities. Hence, we observe a lax general regime combined with prohibition of domain assignments seen as hostile
to other States.
5.

Tribal Sovereignty, the United States and the States

In addition to the States proper, the United States comprises another class
of substate sovereigns, namely American Indian tribes. The class has a distinctive history as well as contemporary status. The tribes had no role in making the Constitution, which addresses relations between the national government and them. Their legal status has evolved over the years from that of
foreign sovereigns empowered to make treaties with the national government
to that of dependencies of the national government bound by a trust obligation
that the national government itself defines and controls.170
The fundamental elements of the respective domains of the national government, the tribes, and the States have remained in place since the early nineteenth century. The national government has plenary power over the tribes. 7
The tribes enjoy inherent sovereignty expressed legally in their capacity to
make treaties with the national government. 172 States may not regulate tribal
affairs except to the extent that the national government permits. The adoption of the first of the Nonintercourse Acts in 1790 expressly asserted the exclusive authority of the national government to validate transactions in land
between tribes and other persons. 17 3 Congress in turn has authorized tribes

170. See RESTATEMENT OF THE LAW OF AMERICAN INDIANS, supra note 39, ch. 1, reporters' intro.,

historical note (discussing the history and evolution of American Indian Law).
171. Lone Wolf v. Hitchcock, 187 U.S. 553, 565 (1903) ("Plenary authority over the tribal relations
of the Indians has been exercised by Congress from the beginning....").
172. See United States v. Dion, 476 U.S. 734, 738-39 (1986) (discussing legal status of treaty rights
of native American tribes); Antoine v. Washington, 420 U.S. 194, 204 (1975) (explaining that treaties
with native American tribes fall within Supremacy Clause as "law of the land"); Standing Rock Sioux
Tribe v. U.S. Army Corps of Eng'rs, 255 F.Supp.3d 101, 121-22 (D.D.C. 2017) (enforcing rights
through Administrative Procedure Act); see also RESTATEMENT OF THE LAW OF AMERICAN INDIANS,

supranote 39, ch. 1, reporters' introduction.
173. Act of July 22, 1790, Pub. L. No. 1-33, § 4, 1 Stat. 137, 138. Forjudicial development of the
implications of this legislation, see Johnson v. M'Intosh, 21 U.S. (8 Wheat) 543, 585 (1823) (exclusive
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and States to enter into compacts regarding specific subjects, which may take
effect upon approval of the Department of Interior."

The status of tribal sovereignty depends ultimately on choices made
within the federal domain. In the past, the national govermment has not shied
away from abrogating treaty terms when it chose to. 1 5 The modem federal
policy, however, promotes self-sufficiency and hence protects tribal domains
both against the States, through the doctrine of preemption, and the national
government, through the doctrine of trust relationship.176
Some evidence suggests that the modem policy has positive welfare effects. By allowing Indian tribes to function as sovereign federal enclaves,
rather than promoting their absorption into State domains, overall welfare is
enhanced. Given their history of oppression, discrimination, and deprivation,
American Indians suffer from unusually high incidence of distress, as measured by indicators such as unemployment, chronic illness, incarceration, and
the like, when relegated to State domains. These costs had social ramifications: Put technically, Indians suffering generated negative externalities. Selfsufficiency and the accompanying independence from States seems to have
reduced these social costs."
This arrangement is consistent with a rational-choice model of domain
assignment. A single dominant sovereign dictates the assignments. Because
of externalities, however, the dominant sovereign must take account of the
impact of the choices on the subordinate one. Trial and error have led to an
arrangement that seems, if not optimal, at least with greater welfare benefits
than that which it succeeded.

dominion of federal government over transactions with American Indians); Cherokee Nation v. Georgia, 30 U.S. (5. Pet.) 1, 17 (1831) (status of Indian tribes as "domestic dependent nations"); Worcester
v. Georgia, 31 U.S. (6 Pet.) 515, 561 (1832) (State law has no force on tribal lands).
174. See, e.g., Lewis v. Clarke, 137 S. Ct. 1285, 1288-89 (2017) (describing mechanics of Indian
Gaming Regulatory Act).
175. See RESTATEMENT OF THE LAW OF AMERICAN INDIANS, supra note 39, ch. 1, reporters' intro-

duction, historical note (discussing how allotment statutes violated express treaty provisions).
176. Id.
177. Id., ch. 1, reporters' introduction, demographic note; Stephen Cornell & Joseph P. Kalt, American Indian Self-Determination: The PoliticalEconomy ofa Policy that Works, HKS Faculty Research

Working Paper Series RWP1O-043, John F. Kennedy School of Government, Harvard University
(2010).
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B.

InternationalLaw

The patterns we see when looking at domain assignments in the domestic
U.S. context also emerge when one explores the domain of international law.
Domain-assignment issues saturate this field. For international law to do
much work, a wide range of national officials must do, or not do, something,
and those somethings are seldom pro foria or ministerial. Whenever international law calls on a responsible national actor to carry out its commands,
the actor confronts a domain assignment question. The actor must compare
its national authorities to those of the international lawmaker to determine
both the validity and the scope of the law. As the examples reviewed below
indicate, international law often does not come out on top.
Even where international law applies, it often must borrow from, or at
least react to, domestic law. Much of international law assigns outcomes
based on premises about domestic legal entitlements. In these instances legal
actors, such as judges in tribunals, must determine the content of domestic law
as a predicate to applying an international legal rule. In this context, international law defers to the state domain but, as we shall see, only provisionally.
Complicating these interactions is the absence of authoritative third-party
dispute-resolution institutions to which all relevant actors defer. Aside from
a few regional structures such as the Court of Justice of the European Union
and the European Court on Human Rights, international tribunals lack express
authority to command obedience to their decisions from domestic actors."

178. Even within these regional arrangements, the obligation to defer to decisions of the international tribunal is not absolute. Member states to the Treaty on European Union and the European
Convention on Human Rights retain and have asserted the power to determine whether the tribunal
possessed the competence to decide the matter at hand. See, e.g., Phamv. Sec'y of State for the Home
Dep't, [2015] UKSC 19 ¶ 90 ("A domestic court faces a particular dilemma if, in the face of the clear
language of a Treaty and of associated declarations and decisions . . . the Court of Justice [of the
European Union] reaches a decision which oversteps jurisdictional limits which Member States have
clearly set at the European Treaty level and which are reflected domestically in their constitutional
arrangements.... [A] domestic court must ultimately decide for itself what is consistent with its own
domestic constitutional arrangements, including in the case of the [U.K.] 1972 Act what jurisdictional
limits exist under the European Treaties and upon the competence conferred on European institutions
including the Court of Justice."). In the case of the European Court on Human Rights, the deference
burden on national courts is even lighter. The Convention obligates states to pay the monetary compensation ordered by the Court, but leaves domestic actors free to reject what they consider to be
incorrect interpretations of the Convention. See, e.g, Rv Horncastle, [2009] UKSC 14, [2010] 2 AC
373; Chester v. Sec'y of State for Justice, [2013] UKSC 63, [2014] AC 271; Moohan v. Lord Advo-

298

[Vol. 45: 239, 2018]

Competing Sovereignty
PEPPERDINE LAW REVIEW

What results is competition between national and international actors and
among international actors, rather than consensus about both the content and
domain of international law.
Competition, however, does not mean chaos. Interactions among national
actors as well as between international and domestic actors does produce some
cooperation, even if not inevitably or always. I review some instances of cooperation on domain assignments below.
1.

Provisional Deference to International Law: Law of Private
Transactions

At the time of the founding of the United States, international law dominated many economically critical fields. Until the development of canals and
railroads in the mid-nineteenth century, most commerce at a distance required
water transport. The Framers of the U.S. Constitution recognized the significance of the field by providing expressly for the admiralty jurisdiction of the
federal courts, a power that the Judiciary Act of 1789 promptly executed by
giving these courts original jurisdiction over admiralty and maritime
claims. 1 7 9 Everyone expected that these courts would apply the law of nations,
an ancestor of what we now call international law, without necessarily specifying whether this practice reflected a legal obligation or a nonbinding accommodation to the interests of other states.18 0 Contemporary judicial opinions
did not maintain that national law could not displace international rules, but
rather that the common practice of states purporting to take part in an international legal order was to apply international rules until a valid domestic law181
maker decided otherwise.
A rational-choice theory of domain assignment can explain this posture.

cate, [2014] UKSC 67, [2015] 1 AC 901. Russia has rejected the duty to pay compensation for violations of the Convention. See infra note 224 and accompanying text.
179. U.S. CONST. art. III, § 2, cl. 1; Judiciary Act of 1789, § 9, 1 Stat. 73, 76-77.
180. See Ware v. Hylton, 3 U.S. (3 Dall.) 199, 227 (1796) (distinguishing between general and
customary international law); ANTHONY J. BELLIA JR. & BRADFORD R. CLARK, THE LAW OF NATIONS
AND THE UNITED STATES CONSTITUTION 19-25 (2017); Curtis A. Bradley & Mitu Gulati, Withdrawing from InternationalCustom, 120 YALE L.J. 202, 215-26 (2010) (explaining traditional view of

customary international law as non-mandatory).
181. This approach continued into the twentieth century. See, e.g., The Paquete Habana, 175 U.S.
677, 708 (1900) ("This rule of international law is one which prize courts, administering the law of
nations, are bound to take judicial notice of, and to give effect to, in the absence of any treaty or other
public act of their own government in relation to the matter.").
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The various national practices that made up the law of admiralty long preexisted the United States. The nature of international shipping meant that goods
and carriers could wind up in multiple jurisdictions and become subjects of a
dispute almost anywhere in the European-dominated world. Treating domestic practice as falling within the international domain had the effect of developing focal points around substantive rules that largely sustained, rather than
hindered, a critical economic activity. Recognizing the scope of the international domain allowed the United States, a newcomer to the law of nations, to
minimize reliance and stability costs and to induce reciprocity by other states
with respect to U.S. ships and shippers.
Interestingly, the initial practice of the revolutionary States did not always
conform to this logic. Several of the States exercised not only the right to
confiscate the real and personal property of enemy aliens, a power that AngloEuropean practice upheld, but also impaired their contractual rights as creditors, a practice that many European powers rejected. 18 2 The Treaty of Paris,
in setting the terms of the peace with Great Britain, promised to reverse this
outcome, and the new Constitution in turn created the institutional arrangements to make honoring that promise possible. 18 3 This episode suggests that
the United States made the domain assignment indicated by a rational-choice
calculus not immediately, but rather as a result of trial and error, updating in
light of the responses to its earlier truculent acts.
The basic structure of domain assignments evident in early U.S. approaches to admiralty and maritime law can be usefully compared to contemporary practice regarding the international law of commercial transactions.
For the purpose of illustration, this Article focuses on the U.S. approach to the
UN Convention on the International Sale of Goods."' In essence, the structure of this assignment constitutes the obverse of admiralty law.
International sales of goods and the contract law that sustain them existed
long before the UN Convention (which entered into force for the United States
in 1988) came along. The Convention did not devise innovative solutions to
international contracting. Rather, it provided a means for states that had not

182. Ware v. Hylton, 3 U.S. (3 Dall.) 199, 227 (1796) (opinion of Chase, J.).
183. Id. at 242-43 (finding that federal courts created by the new Constitution can overturn State
impediments to payments of debt contracts under the Supremacy Clause and the Treaty of Paris).
184. United Nations Convention on Contracts for the International Sale of Goods, Apr. 11, 1980, S.
TREATYDOC. NO. 98-9 (1984), 1489 U.N.T.S. 3 (1988) [hereinafter CISG].
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developed a significant body of relevant law, especially decolonizing states
and, later, formerly socialist states, to acquire a complete body of sales law at
a relatively low cost.1 5
The problem that the UN Convention presents for states that have a preexisting and well-developed body of rules for international sales contracts is
high switching costs with only modest offsetting benefits. The Convention's
provisions mostly impose standards, rather than rules, on these contracts, for
reasons related to the exigencies of international negotiation rather than the
needs of persons engaging in these transactions.1 8 6 Recognizing this shortcoming, the Convention allows contracting parties to opt out of its domain.8
As a result, it not only brings these contracts within the international domain,
but also allows individual contractual parties to assign a different domain as
they wish.
Sales contracts between sophisticated parties do not present significant
coordination problems. As long as these actors can rely on governing law and
choice-of-forum clauses, they can address most potential disputes within the
confines of the contract itself The interests of third parties not subject to the
contract normally have no bearing on sales contracts. Tailoring legal rights
and duties to the interests of particular transactors is exactly what contract law
enables."' Accordingly, the Convention does not produce economies of
scale: Individual contracts do not grow in value to the extent that more contracts use Convention rules. Permitting private opt-outs thus presents no social cost and potentially considerable benefits for contracting parties.
A secondary issue is whether to make revocation of the treaty domain
assignment more or less costly. On the one hand, U.S. courts have required
contracting parties to use language ex ante that adverts to the Convention as a
means of exercising the opt-out right.18 9 On the other hand, they also have
allowed parties to indicate by their behavior once a dispute has arisen that they
do not want the Convention to apply, mostly by making it easy for a party to

185. See Paul B. Stephan, The Futility of Unificationand Harmonizationin InternationalCommer-

cialLaw, 39 VA. J. INT'L L. 743, 748-50 (1999) (discussing the motivation for the Convention).
186. Id. at 756-61.

187. See CISG, supra note 184, at art. 6 ("The parties may exclude the application of this Convention or, subject to article 12, derogate from or vary the effect of any of its provisions.").
188. Alan Schwartz & Robert E. Scott, ContractTheory and the Limits ofContractLaw, 113 YALE

L.J. 541, 545-50 (2003).
189. Asante Techs., Inc. v. PMC-Sierra, Inc., 164 F. Supp. 2d 1142, 1149-50 (N.D. Cal. 2001).
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waive an argument based on application of the Convention. 19 0 Both rules can
be understood as respecting party autonomy, and thus as basing domain assignment on private choice alone.
This approach fits a rational-choice theory of domain assignment. The
purpose of the Convention is not to facilitate sovereign cooperation, but rather
lowering the costs of making and enforcing a particular class of contracts.
Preserving the opt-out feature is an essential part of this cost-minimization
objective because across a broad range of transactions application of the Convention could increase contracting costs. Using rules intended to surface party
preferences as the basis for triggering the opt-out, and not invoking broader
structural arguments such as the importance of treaty enforcement, makes it
more likely that the rules that the parties prefer, and not those supplied by the
Convention, will apply to international sales contracts.
2.

Provisional Deference to Domestic Law: Public Law

International law reacts to domestic legal interests in diverse contexts,
such as business investments and criminal proceedings. In these instances, as
in others, the international obligations arise only once certain domestic legal
rights, whether property or procedural, are realized. To apply the international
obligation, one first must determine the domestic legal landscape.
Treaty-based protection of foreign investments illustrates this. In the past
few decades, an extensive network of treaties has sprung up to replace traditional state-to-state dispute resolution with arbitral mechanisms that private
persons can invoke against states. 19 1 Although much variation exists, in general the treaties protect investors from expropriation, discrimination, and unfair treatment. However, these standards require a great deal of filling in to
take on meaning.
These investor-protection regimes have great political salience. They
have become a flash point in the general populist resistance to the liberal international economic order, as exemplified by events such as Brexit and the

190. Clayton P. Gillette & Steven D. Walt, JudicialRefusal to Apply Treaty Law: Domestic Law
Limitations on the CISGs Application, 22 UNIF. L. REv. 452 (2017) (reviewing cases and defending

outcomes).
191. 0. Thomas Johnson Jr. & Jonathan Gimblett, From Gunboats to BITs-The Evolution ofModern InternationalInvestment Law, in YEARBOOK ON INTERNATIONAL INVESTMENT LAW AND POLICY:

2010-2011, at 649, 650 (Karl P. Sauvant ed., 2012).
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2016 U.S. presidential election. Critics see them as embodying a pernicious
political economy pursuant to which rapacious multinational corporations
thwart desirable sovereign regulatory power to the detriment of the general
welfare. 192 Much of the debate turns on how these treaties define the relationship between their domain and the domestic competence of states to which
they apply. 19 3
As a formal matter, investment treaties do not annul or otherwise invalidate government actions. A state that expropriates an investor's assets, for
example, does not have to disgorge the property and return it to the former
owner. A determination that a regulatory course, such as a tax assessment,
violates the treaty obligations does not result in invalidation of the regulation
itself What the treaties do instead is attach monetary penalties to certain official conduct. A state that expropriates does not have to return the property,
but it does have to pay compensation. To this extent, the rules in the treaty
domain operate independently of domestic law. They determine the financial
consequences of national acts, but do not affect the legal validity of those acts.
This formal point, however, is incomplete. From a purely functional perspective, the treaties attach fines to certain governmental acts, making those
acts more costly. Even if these fines do not negate government regulation,
they probably deter it.1 94 Hence, the criticisms of the regime have real bite.
From the perspective of domain assignment, application of treaty standards to domestic acts does not make domestic law irrelevant. Built into the
international standards are issues that depend on the content of domestic law.
No investment treaty, for example, attaches consequences to the imposition
of taxes, something seen as a core sovereign function. But a sovereign may

192.

See generally M. SORNARAJAH, RESISTANCE AND CHANGE IN THE INTERNATIONAL LAW ON

FOREIGN INVESTMENT (2015); Andrew T. Guzman, Why LDCs Sign Treaties That Hurt Them: Explaining the PopularityofBilateralInvestment Treaties, 38 VA. J. INT'L L. 639 (1998) (discussing the

impact of BITs on developing countries).
193. E.g., Julian Arato, Corporationsas Lawmakers, 56 HARV. INT'L L.J. 229 (2015); Daniele
Gallo & Femanda G. Nicola, The ExternalDimension ofEU Investment Law: JurisdictionalClashes
and Transformative Adjudication, 39 FORDHAM INT'L L.J. 1081 (2016). For a discussion and a response to the criticism, see W. Michael Reisman, NegotiatingInvestment Treaties: Mechanismsfor
Anticipating and Controlling Textual Drift (April 19, 2016), Yale Law & Economics Research Paper

No. 546, available at https://ssm.com/abstract=2789796 or http://dx.doi.org/10.2139/ssm.2789796;
Stephan W. Schill, Reforming Investor-State Dispute Settlement: A (Comparativeand International)
ConstitutionalFramework,20 J. INT'L ECON. L. 649 (2017).

194. Probably rather than certainly, because the impact of fines bome by the public on official actors
is ambiguous. See Daryl J. Levinson, Making Government Pay:Markets, Politics, and the Allocation
of ConstitutionalCosts, 67 U. CHI. L. REV. 345 (2000).
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not disguise an expropriation by labeling it a tax. Sorting out the difference
between costly sovereign acts of the sort that investors should anticipate, on
the one hand, and pretextual actions designed to circumvent international obligations, on the other hand, requires a background assessment of national law.
Identification of the pretextual requires determination of what expectations
195
national law encouraged.
What this means in practice is that investment treaties create institutions,
namely ad hoc arbitral panels, that have the power, and indeed duty, to make
determinations about the content of domestic law even as they apply law
drawn from the international domain. The international law they apply for the
most part constitutes standards rather rules, which gives the treaty bodies
some discretion as to when and how to award compensation. This discretion
makes the assessment of domestic law especially important.196
Resort by tribunals to national law functions as a provisional assignment
rule. A tribunal purports only to discover national law and not to shape it to
fit the exigencies of the treaty that it applies. However, it would defeat the
purpose of these treaties to allow official representatives of states to have the
final say on what national law does. Resorting to national courts to settle
unclear issues will not work if those courts lack independence and instead
back up whatever current national officials assert. Accordingly, sometimes
the tribunals will reject sources of authority about the content of national law
that, were the issue exclusively within the national domain, they would be
bound to follow.
The Yukos dispute illustrates this practice. In three different treaty-based
proceedings, investors asserted that the Russian government's tax-assessment

195. See Stephan, supra note 41. A parallel issue involves the question of judicial takings under
U.S. law. The Supreme Court has embraced the concept that surprising exercises of common law
power might constitute a compensable taking under the Fifth and Fourteenth Amendments of the U.S.
Constitution, although it has not yet found an opportunity to apply it. See Stop the Beach Renourishment, Inc. v. Fla. Dept. of Envtl. Prot., 560 U.S. 702, 713-15 (2010) (Scalia, J., plurality opinion).
For discussion of the symmetries between U.S. takings law and the international rules on expropriation
applicable to litigation, see Paul B. Stephan, Redistributive Litigation-JudicialInnovation, Private
Expectations and the Shadow ofInternationalLaw,88 VA. L. REv. 789, 830-841 (2002).

196. See Stephan, supra note 41, at 606-07. Most investment treaties contain a mechanism that
allows substitution of rules for standards. Investors can negotiate an express agreement with a sovereign that fixes the sovereign's regulatory authority with some precision. Many such agreements address tax issues by specifying exactly the boundaries of the state's discretion. The treaties, in turn,
contain an "umbrella clause" that makes violation of a compact an independent ground for relief).
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and tax-enforcement actions destroyed the economic value of what had been
that country's largest energy firm and thus effected an expropriation under the
relevant treaties.197 In each case the tribunals determined that an expropriation, rather than a legitimate tax assessment followed by normal enforcement
measures, had occurred. To make this distinction, the tribunals had to determine both what would have been a plausible tax assessment on the firm and
what measures to collect that assessment would have been expected. By holding that the tax was an expropriation, the tribunal necessarily rejected arguments by national officials and decisions by Russian courts finding that the
government's actions rested on established rules of Russian law.
The context of these cases explains why, within the terms of a rationalchoice theory, the national domain is provisional rather than complete. On
the one hand, an investment tribunal that disregarded national law for most
legal characterizations of transactions and regulatory actions would put a large
burden on international law, which would have to devise substitutes. Investors would lose legal reliability and stability. In most cases, the national domain should be the least-cost provider of these rules.
On the other hand, were deference to the national domain absolute rather
than provisional, the investor-protection regime could not do its job. Domestic actors have an incentive to justify official actions after the fact, and states
create these treaty regimes precisely because they lack complete confidence
in such justifications. An absolute assignment to the national domain would
degrade the value of the treaty commitments by licensing expropriation, discrimination and unfair treatment to the extent ascribed to preexisting tax and
other regulatory law. Giving investment tribunals the capacity to disregard
claims about national law that seem hostile to the investment regime can be
beneficial, even taking into account the costs of substituting new rules from
the international domain.
If one accepts the political-economy arguments of the critics of the investment-arbitration regime, one might conclude that any step that frustrates
the purpose of these treaties enhances welfare. This Article will return to this
kind of argument in its next Section. From the perspective of the treaty-makers themselves, however, the provisionality of the assignment is necessary for
achieving the cooperation to which the treaties purport to promote. The tribunal, rather than national authorities, thus serves as the least-cost provider of

197. See Paul B. Stephan, Taxation and Expropriation-TheDestruction of the Yukos Oil Empire,
35 Hous. J. INT'L L. 1 (2013).
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rules in a narrow range defined by the purposes of the treaties.
These examples show the pattern of provisional deference to the leastcost provider of law that we saw in the U.S. federalism context. Both the
deference and the provisionality are consistent with a rational-choice model
based on maximizing the benefits from cooperation. Rather than relying on a
simple hierarchical rule such as international law always wins, official actors
make domain assignments that, in broad terms, correspond to what a rationalchoice theory predicts.
3.

National Interests and Domain Conflicts

States do not always join cooperative enterprises. Alternatives for any
given project include abstention and obstruction. In terms of international
law, this means a state can either refuse to consent to an obligation, imposed
by either a treaty or customary law, in the first place or, having made a commitment, breach it.198 We observe states taking these paths with some frequency.
First, treaties commonly have express opt-outs. These provisions identify
interests that states may refuse to compromise in the course of the joint project. In some but not all cases, the treaty allows self-judging. Such clauses
permit unilateral withdrawal from treaty obligations, which degrades the reliability of the promises that underlie these obligations.
Self-judging provisions themselves raise domain questions. Scholars
have debated whether a state may determine for itself whether an issue comes
within the scope of a self-judging provision.199 No authoritative resolution
has yet emerged. What evidence we have indicates that states typically bow

198. A third alternative is to withdraw from an obligation, either by denouncing the treaty or rejecting the custom. See Bradley & Gulati, supra note 180, at 204-05. But, upon reflection, exit reduces
to either obey or breach. If international law recognizes the exit, then there is no obligation to dishonor.
199. See William W. Burke-White & Andreas von Staden, Investment Protectionin Extraordinary
Times: The InterpretationandApplication ofNon-PrecludedMeasuresProvisionsin BilateralInvest-

ment Treaties, 48 VA. J. INT'L L. 307, 376-86 (2008) (arguing for interpretation of clauses as selfjudging, but also for a good-faith limitation on the scope of self-judging); John A. Spanogle, Jr., Can
Helms-Burton Be Challenged Under WTO?, 27 STETSON L. REv. 1313, 1331 (1998) (claiming the

scope of self-judging of a national-security defense under GATT is limited politically rather than legally); Antonio F. Perez, WTO and U.N. Law: InstitutionalComity in National Security, 23 YALE J.

INT'L L. 301, 306 (1998) (distinguishing between U.S. and European views on this issue).
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to informal pressure not to abuse these opt-outs, but do not automatically accept the judgment of third-party tribunals about their scope. 200
Second, general international law itself contains opt-outs for its obligations. Even without an express provision in a treaty, states may authorize
treaty breaches by suspending their own obligations. 20 1 In addition, the doctrine of rebus sic stantibus allows states to take into account fundamental
changes of circumstances as a means of determining what obligations apply. 2 02 Principles of good faith and proportionality may limit resorting to these
options, but their existence indicates a general recognition of the ability of
states to put aside international cooperation where (their leaders believe that)
important national interests dictate.
Third, a state can dispute a domain assignment while pursuing overall
compliance with the cooperative project. This can arise, for example, with
respect to procedural rules. A state might accept the content of the international obligation but maintain that its fulfillment within the domestic legal
system is subject to general and neutral domestic rules regarding governmental processes, such as those found in the criminal justice system. Departing
from these rules to implement a particular international obligation might, from
the state's perspective, put its entire system of procedures at risk and produce
unacceptable disruption.
Two recent episodes illustrate this problem. One involves the ongoing
conflict between the United States and the International Court of Justice, the
other involves a simmering dispute between the United Kingdom and the European Court of Human Rights. In each instance, the national sovereign accepted the primary obligation imposed by the relevant treaty, but sought to
reconcile its obligation with its general procedural rules, while the international tribunal rejected any reconciliation.
In the U.S. case, the Supreme Court acknowledged that under the Vienna
Convention on Consular Relations, an alien accused of a crime must be informed by proper authorities of the right under the Convention to seek consular assistance. It nonetheless upheld the application by State courts of a waiver
rule that barred a criminal defendant from belatedly seeking a new trial based

200. SCOTT & STEPHAN, supra note 32, at 159-62.

201. Vienna Convention on the Law of Treaties art. 60, May 23, 1969, 8 I.L.M. 679, 1155 U.N.T.S.
331 [hereinafter VCLT].
202. Id. art. 62; see generallyDavid J. Bederman, The 1871 London Declaration,Rebus Sic Stantibus and a Primitivist View ofthe Law ofNations, 82 Am. J. INT'L L. 1 (1988) (discussing the history,

critiques, and application of doctrine).

307

[Vol. 45: 239, 2018]

Competing Sovereignty
PEPPERDINE LAW REVIEW

on a violation of the treaty right.20 3 The ICJ has held that no waiver rule could
apply to decisions made by a defendant's lawyer as distinguished from
choices made by the defendant directly. 20 4
In the British case, the Supreme Court upheld the application of a statutory exception to the hearsay rule in criminal cases. The Court believed that
the protections provided by the statute, including judicial findings about the
significance of the evidence and the jury instructions as to the limited weight
of testimony where a defendant could not confront the source, were sufficient.
The European Court of Human Rights earlier had declared that the statute
failed adequately to protect the defendant's rights because it did not require
the court to take into account the importance of the testimony in light of all
evidence considered at trial. 20 5 The Supreme Court noted that in a jury trial,
a court could not withdraw submitted evidence and thus could not make an
assessment that required foreknowledge of everything that might be submitted. 206 In each instance, national lawmakers rejected a domain-assignment
assertion made by a treaty-based international court regarding the internal procedural rules of criminal adjudication.
One way of looking at these two episodes is disagreement over a domain
assignment based on different understandings of what constitutes normal
criminal procedure in the common-law system. The greater role, and therefore responsibility, of defense lawyers in the adversarial common-law system
may explain why the civil-law judges who dominate the ICJ failed to give
credence to the procedural default rule invoked by the United States. Someone accustomed to civil-law procedures, where judges take a more proactive

203. Medellin v. Texas, 552 U.S. 491 (2008). Subsequent efforts to enact legislation to reverse this
outcome as to the particular prosecutions named in the ICJ judgment failed. Medellin v. Texas, 554
U.S. 759, 764 (2008) (Breyer, J., dissenting).
204. Avena and Other Mexican Nationals (Mex. v. U.S.), Judgment, 2004 I.C.J. 12, ¶ 112 (Mar.
31).
205. Al-Khawaja and Tahery v. United Kingdom, (2009) 49 E.H.R.R. 1, 15-17. In an appeal to the
Grand Chamber, the European Court of Human Rights backed off from some of the stronger pronouncements of the first opinion in the case, but a fundamental conflict between the jurisprudence of
the two courts remains. Al-Khawaja and Tahery v. United Kingdom, (2012) 54 E.H.R.R. 23, ¶ 130.
In essence, the European Court of Human Rights conditions admissibility on the evidence's potential
for prejudice given all the other evidence submitted at trial. Id. at ¶ 135. The U.K. law, by contrast,
requires the court to take a number of precautions against prejudice, but does not use the condition
that the European Court of Human Rights mandates. Stephan, supranote 58, at 221-22.
206. [2009] UKSC, [2010] 2 AC, at ¶¶ 6-17.
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rule, might have difficulty holding a defendant accountable for a choice by a
lawyer not to raise an issue in a timely fashion. Yet a U.S. judge would regard
abandonment of client accountability for competent attorney choices as inconceivable.
Similarly, the statutory hearsay exception applied in the United Kingdom
operates within the context of a jury system, which requires determinations
about admissibility on the fly, rather than at the end of the submission of all
evidence. A failure to appreciate this difference may explain why the civillaw judges of the European Court viewed the British rule as aberrant, while
7
the U.K. judges saw the Court's rule as unworkable. 20
Framing plays an important role in understanding the calculus of the international and national courts in these disputes. Each sought to vindicate an
important principle within its domain. For the international courts, a primary
rule limiting state conduct-access to consular services for the ICJ, the right
to confront and rebut inculpatory evidence in the case of the European
Court-was at stake. Each saw its core mission of vindicating these rights as
the purpose of the proceeding. For the domestic court, the issue instead was
administration of criminal justice in light of fundamental procedural choices.
In the case of the United States, the issue was the ability of the defendant's
lawyer through procedural default to bind the defendant to a waiver of a claim.
In the case of the United Kingdom, the issue was one of managing the timing
of presentation of evidence to a jury.
From the perspective of this framing, the stakes were significantly different for the international tribunals and the national courts. The tribunals were
vindicating a particular application of a particular right, not the issue of
whether the right existed or whether they had the authority to interpret the
right's meaning. In neither case did the tribunal seem to understand the procedural issue, much less address it. The national courts, by contrast, did not
disagree with the substantive rule, but saw their entire procedural system at
risk. The asymmetric implications of the international rule for a critically important domestic field, namely the functioning of criminal justice, may explain why both states chose to take on the international regime in spite of the
attendant costs.
Also relevant is the absence of direct costs for the truculent approach of

207. Id. See Paul B. Stephan, InternationalLaw as a Wedge Between Legal Systems, in THE
COMMON LAW AND THE CIVIL LAW TODAY - CONVERGENCE AND DIVERGENCE (Marko Novakovic,

editor (forthcoming 2018)) (discussing civil-law and common-law perspectives on these disputes).
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the domestic courts. Domain conflicts over procedural rules, as illustrated by
the U.S. and U.K. examples, are unlikely to present reciprocity issues. As
long as the procedural rules are not a pretextual effort to eviscerate the right,
other parties to the cooperative enterprise should not retaliate by limiting their
own enforcement of the right. The U.S. position on consular notification, for
example, should not induce other states to refuse to notify U.S. nationals of
their rights upon arrest. Rather, these states can interpret the U.S. approach
as permitting each state to follow its own general and neutral procedures in
determining at what point in the criminal justice process a person may seek
relief for violation of the right to notification. Similarly, given that no other
party to the European Convention, save Ireland, uses a criminal jury in the
way that the United Kingdom does, defections from the general rule of limiting the use of hearsay evidence should not result from the Supreme Court's
insistence on a local solution to this general problem.
One might respond that any defection from application of a rule of international law undermines the strength of all international law, not just the rule
in question. Showing other states that defiance is possible, the argument indicates, allows states to pick and choose which obligations to respect and
which to disregard. As such, anarchy will follow.
This response, however, represents a kind of legal utopianism that too
easily can morph into legal nihilism. 20 8 State compliance with international
law never is complete and probably has decreased as efforts to expand the
domain of international law have increased. Truculence is not inevitably fatal
to cooperation, and its possibility may encourage states to tolerate growth in
international law to begin with.
Consider a different manifestation of truculence. Some states have
claimed that domestic constitutional law limits their ability to honor international legal obligations. These situations, like disputes over procedural rules,
represent a domain conflict. Unlike the procedural issues, however, these
conflicts normally entail a broader withdrawal from the international domain.
The assertion of constitutional impediments to honoring international

208. Evgeni Tanchev, Historicaland Psychological Sources Shaping Constitutionalismand ConstitutionalPerformance in the Post-Communist Societies, in LEGAL REFORM IN POST-COMMUNIST

EUROPE-THE VIEW FROM WITHIN 141, 156-57 (Stanislaw Frankowski & Paul B. Stephan III eds.,
1995) (discussing dependency of constitutional nihilism on constitutional fetishism).
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commitments inevitably comes after the fact, as states normally do not disclose these barriers at the time that they undertake these obligations. Rather,
states raise constitutional arguments either when the nature and content of an
international obligation changes, relative to the state's expectation at the time
of commitment, or when the state's interest in either the specific internationalcooperation project at issue or international cooperation generally changes.
From the perspective of international law, domestic-law impediments are all
alike and, almost always, equally ineffectual, constitutional or not. International law, as a general matter, does not excuse breaches of international obligations by resort to domestic law. 20 9 From a state's viewpoint, however,
constitutional constraints fall into a separate category because of their relative
entrenchment. 2 10
Attributing an inability to honor international law to a constitutional requirement may indicate the degree of a state's seriousness about and commitment to its chosen course of conduct. The signal gains strength to the extent
that ultimate control over domestic constitutional interpretation rests in an independent and prestigious body, such as a well-regarded constitutional court.
But constitutional arguments do not depend on the existence of such courts.
Illustrative is the question of voting rights for criminal convicts. The European Court on Human Rights has interpreted the Convention as banning
automatic and permanent disenfranchisement of persons convicted of serious
crimes. 2 11 The United Kingdom's parliament, however, declined to revise its
legislation to comply with this mandate, and the Supreme Court has ruled it
lacks the authority to bring about this outcome on its own initiative. 212 The
constitutional rules at work here are structural rather than substantive: The
British courts recognize the principle of parliamentary supremacy and will not

209. See VCLT, supranote 201, art. 27.
210. States vary considerably in the degree of entrenchment associated with constitutional provisions. The gap between constitutional and non-constitutional entrenchment can be large (as in the
case of the United States or Germany's eternity clauses) or relatively small (as in jurisdictions that
impose only a modest supermajority-vote requirement on the legislature as a condition of changing
many constitutional provisions). See Mila Versteeg & Emily Zackin, Constitutions Un-Entrenched:
Towards an Alternative Theory of ConstitutionalDesign, 110 AvI. POL. SC. REv. 657 (2016). The

point is the ascribing constitutional status to a legal issue increases entrenchment relative to most other
ascriptions, even if the degree of that entrenchment is not great.
211. Hirst v. United Kingdom (No. 2), App. No 74025/01, 2005-IX Eur. Ct. H.R. 187, 216.
212. Chester v. Sec'y of State for Justice [2013] UKSC 63, [2014] 1 AC 271; Moohan v. Lord
Advocate [2014] UKSC 67, [2015] 1 AC 901.
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incorporate the case law of an international tribunal into domestic jurisprudence without some legislative indication that it may do so.
Compare the Russian approach to this problem. Russia's constitution expressly incorporates its treaty obligations into domestic law and, unlike the
U.S. Supremacy Clause, endows them with hierarchical priority over legislation. 2 13 The principle of constitutional supremacy, however, means that Russian law will not recognize a treaty provision that conflicts with the Constitution. The Constitutional Court of the Russian Federation has ruled that the
principle of felon disenfranchisement has constitutional stature and thus overrides the requirements of the European Convention. 21 4 The Russian approach
requires a constitutional amendment, rather than a mere act of Parliament, to
bring about compliance with the Convention.
The reciprocity dimension of these claims is especially interesting. Some
have argued that all human-rights issues represent a departure from classic
international-cooperation problems because an offended state has no reason
to abandon its obligation because of another's breach. No one has proposed,
for example, that the United Kingdom start torturing people as retaliation for
(alleged) breaches of the Convention Against Torture by the United States. 2 15
As a result, it would seem that reciprocity and the risk of retaliation have no
work to do in explaining compliance with human-rights rules.
The matter is more complicated. Historically, recognition of human
rights reflected the interests of sovereigns in minority populations of other
states in which they have a significant affinity, such as co-religionists at the
end of the Thirty Years War or, in the case of Russia at the Congress of Berlin,
Orthodox Armenians in the Ottoman Empire. 216 In some cases, however, the
observation that reciprocity and the threat of retaliation play no role is correct.
Voting rights presents an especially clear example because international law
limits voting rights to nationals of the sovereign in question. 217 Concerns

213.

See KONSTITUTSIIAROSSIISKOIFEDERATSII [KONST. RF] [CONSTITUTION] art. 15(4).

214. Resolution No. 12-P of the Russian Federation Constitutional Court, ROSSIISKAIA GAZETA
[ROS. GAz.] Apr. 19, translatedin http://www.ksrf.ru/en/Decision/Judgments/Documents/2016_April

19_12-P.pdf (lastvisited Dec. 20, 2017).
215.
216.

See POSNER& SYKES, supra note 54, at 73.
See STEPHEN D. KRASNER, SOVEREIGNTY: ORGANIZED HYPOCRISY 80-81, 87-88 (1999).

217. See, e.g., European Convention on Human Rights art. 16, Nov. 4, 1950, 213 U.N.T.S. 221
(containing an express opt-out clause permitting discrimination against aliens with respect to political
activity). Contrast Article 16 of the convention with the right at issue in the consular notification
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about reciprocity thus have no bearing on the decision to breach, whatever the
impact of other forces such as reputational concerns. 21 8 Accordingly, the low
international-cooperation payoff might explain the truculence of the United
Kingdom and Russia with respect to prisoner voting.
One notorious case, however, arose in a context where reciprocity and
retaliation seem more plausible. A prolonged dispute between Italy and Germany over the permissibility under international law of haling a foreign sovereign into a domestic court led to a decision of the ICJ declaring that principles of foreign sovereign immunity recognized no exception for grave human
rights abuses. 21 9 The Italian constitution provides for direct effect of international law within the domestic legal system, and the Italian legislature
promptly adopted a statute implementing the ICJ judgment. Italy's Constitution Court then invalidated the statute. It reasoned that the constitutional principle of access to civil justice overrides the duty to honor international legal
obligations. 2 20
One might suppose that Germany could respond to Italy's transgression
of its international legal rights by opening up its courts to suits against Italy,
say for fascist crimes against socialists and Jews. Thus Italy, in rejecting sovereign immunity, exposed itself to potentially substantial costs. Moreover,
the supposed constitutional benefit advanced-protecting access to civil justice in Italian courts-seems rather problematic, given the notorious deficiencies in the Italian court system. 2 21 At first glance, then, this episode seems

cases, Medellin v. Texas, 552 U.S. 491 (2008), which extends only to aliens and therefore might be
withdrawn on a retaliatory basis, or the confrontation right at issue in R v. Horncastle, [2009] UKSC
14, which could affect aliens as well as nationals.
218. Scholars dispute whether a bad human-rights record affects a state's reputation for honoring
other kinds of obligations, such as arms control or trade. See SCOTT & STEPHAN, supra note 32, at
17-18.
219. Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Judgment, 2012
I.C.J. Rep. 99 (Feb. 3).
220. See Corte Cost., 22 ottobre 2014, n. 238, Foro it. 2015, 1, 1153 (It.), translatedin Judgment
No. 238-Year 2014 (Alessio Gracis trans.), http://italyspractice.info/judgment-238-2014 (last visited
Jan. 4. 2018). For my discussion of the episode, see Paul B. Stephan, The PoliticalEconomy ofJus
Cogens, in THE POLITICAL ECONOMY OF INTERNATIONAL LAW: A EUROPEAN PERSPECTIVE, supra

note 58, at 75, 87-89.
221. Delays in civil litigation are so extreme in Italy that the European Union amended its rules for
court jurisdiction to limit the so-called "Italian torpedo." This strategy allowed potential defendants
with losing hands to rush to file in Italy so as to delay indefinitely any legal reckoning. See Margaret
Moses, Arbitration/LitigationInterface: The European Debate, 35 Nw. J. INT'L L. & BUS. 1, 9-12

(2014). The Italian civil suit that provoked the dispute that went to the ICJ reached judgment only
because Germany, resting on its rights under international law, refused to appear to defend the case.
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inconsistent with the rational-choice model of domain assignments.
On reflection, however, the inconsistency of the Constitutional Court's
action with a rational-choice model may be less than it seems. First, the rational-choice model focuses on national interests, rather than particular institutions. There are many reasons for thinking that the Italian Court might not
care about the foreign-relations consequences of its decision: It might distrust
Italy's political institutions to act in the country's interests, or it might value
its own prestige over the interests of the country as a whole. Second, and
perhaps more importantly, the Court may have guessed that the odds of Germany retaliating were low, given that country's investment in its reputation as
an upholder of international law. If the only way that Germany could make
Italy pay for its defiance of the ICJ was to itself act inconsistently with the
ICJ's pronouncements, it most likely would take no action. 2 22
The last example of constitutional barriers to the international domain is
the most problematic. Just recently the Russian Constitutional Court invalidated an order of the European Court on Human Rights to pay compensation
to former shareholders of Yukos, a Russian company that had been wiped out
by tax enforcement methods that the European Court held to violate the Convention. 2 23 The Constitutional Court ruled that the Russian Constitution's
principles of equality and justice forbade honoring a judgment in favor of a
company that (the Court maintained) had engaged in gross legal violations for
which the Russian state had not been compensated. Paying the company or
its shareholders compensation was tantamount to refunding a lawful tax.
Countenancing the conduct of Yukos in any fashion, the Court held, also
would violate the constitutional principle of rule of law.
The implications of the Russian decision are far greater than that of the

222. See Pierre-Hugues Verdier & Erik Voeten, Precedent, Compliance and Change in Customary
InternationalLaw: An Explanatory Theory, 108 AM. J. INT'L L. 389 (2014) (discussing disincentives

to retaliatory changes in sovereign immunity law).
223. Resolution of the Russian Federation Constitutional Court No. i-P, ROSSIISKAIA GAZETA
[Ros. GAz.] Jan. 19, 2017, translatedin http://www.ksrf.ru/en/Decision/Judgments/Documents/2017

January_19 1-P.pdf (last visited Dec. 20, 2017). The European Court had held, among other things,
that a decision of the Russian Constitutional Court upholding the imposition of penalties on Yukos
based on a surprising interpretation of the relevant statute constituted an independent violation of the
Convention. OAO Neftyanaya Kompaniya Yukos v. Russia, App. No. 14902/04, 59 Eur. H.R. Rep.
SE12, ¶ 20 (2014); OAO Neftyanaya Kompaniya Yukos v. Russia, App. No. 14902/04, 54 Eur. H.R.
Rep. 19, if 563-65, 572-74 (2011)
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Italian Constitutional Court. It posits a general power of judicial review, under which the national court can reject on the merits any money judgment
against the Russian Federation. This reasoning potentially could apply to any
action of the state that the Russian courts have upheld, but that the European
Court regards as a treaty violation. If the Court were to follow through on the
implications of the decision, it would amount to a comprehensive repudiation
of the core enforcement mechanism of the Convention.
The Constitutional Court's decision in Yukos remains open to multiple
interpretations. One might treat it as a one-off, reflecting the peculiar political
salience of the Yukos dispute, in which Russian President Putin played a
prominent part. Even this take, however, suggests that Russia asserts a veto
over enforcement of the Convention in any case that matters to its political
leadership. A broader reading of the decision suggests that the Court will
block enforcement of any ruling of the European Court that questions the va22 4
lidity of decisions made by high-level actors, not the least its own.
Assessing the cost of this truculence is complex. On the one hand, the
classic human-rights paradox applies: Other parties to the European Convention have no reason to stop enforcing money judgments of the European Court
just because Russia does, except in the rare case involving Russian claimants
against those states. On the other hand, the enforcement part of the European
Convention is central to the entire system, which magnifies the significance
of Russia's truculence. To the extent that other states link compliance with
the Convention to eligibility for other cooperation projects, this particular act
of truculence runs the risk of excluding Russia from a wide range of endeavors. One can view the Constitutional Court's decision, and the Russian government's procurement of it, as a bet on the poor prospects of international
cooperation in Europe in the near term.
C.

Review and Analysis

This Section has proceeded anecdotally rather than systematically. It thus
does not purport to provide conclusive proof of the validity of the rationalchoice model of domain assignments or to preclude other explanations of ob-

224. See Bill Bowring, Russia's cases in the ECtHR and the question of implementation, in RUSSIA
AND THE EUROPEAN COURT OF HUMAN RIGHTS - THE STRASBOURG EFFECT 199,221 (Lauri Malksoo

& Wolfgang Benedek eds. 2018) ("[I]t may be that the recent Yukos judgment of the Russian CC
provokes a final rupture in relations between Russia and the [European human rights system]).

315

[Vol. 45: 239, 2018]

Competing Sovereignty
PEPPERDINE LAW REVIEW

served practice. Even so, these anecdotes demonstrate the prevalence of domain assignments that respond to competing claims of sovereignty consistently with a rational-choice account.
Domain assignments occur not only in areas where traditional legal fields
address them, especially conflicts of law, private international law, and the
international law of prescriptive jurisdiction, but also in managing competing
sovereignties within federal states and the relationship between international
and domestic law. Some assignments result in conflicts, such as the ongoing
dispute between the ICJ and the United States over procedural default and
consular access or that between various European states and the European
Court on Human Rights on convict voting rights. In many instances, however,
assignments converge, no matter which actor makes them.
Throughout a rational-choice model of domain assignments illuminated
the observed behavior. Sovereigns enter into agreements that address potential conflicts ex ante and even create a formal mechanism to resolve conflicts,
even if actors exploit slack in these agreements as well as drift in the mechanism's interpretation to revisit and revise these agreements. In the absence of
agreements, actors typically make rational choices about assignments, rather
than defaulting in favor of their sovereign. These choices are rational because
they adopt the domain of the least-cost-provider of legal rules. In calculating
the costs and benefits of a particular assignment, actors will account for the
consequences of reciprocal actions by other sovereigns' actors as well as the
importance of the interest implicated by the assignment to its sovereign.
Domain conflicts expressing truculence do not occur very often, and typically only where significant sovereign interests are at stake. In areas where
a third party has the capacity to resolve disputes conclusively, we see many
initial disputes but few where truculence survives the third party's determination. Where binding dispute resolution does not apply, such as where neither
sovereign recognizes the other's tribunal as conclusive, the conflicts that endure tend to expose important interests of the truculent actor. Again, these
acts may rest on a plausible judgment that the costs of truculence will be less
than those of compliance.
More broadly, one can see similar approaches to domain assignments
where a broad ex ante agreement applies, such as the U.S. Constitution and
the European treaties, as well as where cooperation depends on choosing a
focal point. In particular, a review of U.S. domestic federal-State practice, as
well as domain assignments among states, illuminates how states respond to
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international law. What a rational-choice model predicts and what we observe
are reassuringly similar, even if these observations do not represent a stringent
empirical test.
It is reasonable to conclude, even though the point is not proved definitively, that, in general terms and subject to the qualifications that a messy reality demands, official actors make domain assignments in a way that advances the interests of the sovereigns on whose behalf they act. This is
important, but it leaves open an important question: Is rational interest the
right way to think about lawmaking?
Domain assignment is a formal and in many ways technical practice, dependent on the special knowledge of legal experts. As such, it carries with it
a risk of mystification and illegitimate frustration of cherished values. Is there
a case for formalist, legalist approaches to problems that have significant substantive ramifications?
If by formalism one means giving effect to rules rather than values, then
formalism in domain assignments is defensible. I make the case for it in the
next Section.
V.

IN DEFENSE OF RATIONAL FORMALISM

This Article provides a rational-choice explanation for domain assignments based on sovereign interests. It both sketches out what a system of
rules based on rational interest may look like and provides anecdotal evidence
that much practice conforms to these rules. The rules both predicted and observed are formal in the sense that are definite and trans-substantive.
A critic, however, might argue that this focus on rationality and formalism
is all wrong. What domain assignments should promote, the critic might contend, are values that advance human dignity and a full realization of human
potential. These values transcend narrow personal or national interest and
instead provide a foundation for greater human flourishing. Domain assignments should turn on substantive results that advance these values, not on an
independent set of rules for allocating domains based on accommodations
among sovereigns.
Prominent specialists in international law, for example, seek to navigate
domain conflicts by using human rights as a lodestone. First, they see the
human rights revolution as predominantly a shift in domains from the national
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to the international. 225 Second, they would disregard international obligations
that encroach on human rights, whatever the provenance of the international
rule to be ignored and of the national rule to be vindicated. Judge Cangado
Trindade of the International Court of Justice has put the point forcefully. Responding to a claim that rules of international law rest on state consent, he
complained that "[t]his exercise is characteristic of the methodology of legal
positivism, over-attentive to facts and oblivious of values." 226 He would give
"the principle of humanity and the principle of human dignity" paramount
effect and disregard "the counterpositions of 'primary' to 'secondary' rules,
or of 'procedural' to 'substantive rules."' 227 He always would ask, "Where
are the values?" 2 28
Others offer a more nuanced analysis that recognizes the complexity of
domain conflicts but still puts a heavy thumb on the scales in favor of human
rights. 22 9 Yet other projects assert that the question of domain assignment is
only interesting within the framework of value promotion. 230 A vivid and ongoing example is the practice of the European Court on Human Rights. That
institution has embraced a teleological and decidedly nonformal approach to
the treaty that it applies based on its belief in the progressive development of
human rights.2 31 The functional result of this jurisprudence is domain creep,
as a wider swathe of traditionally domestic public-law issues is brought into
the international domain. Similarly, one might argue that some assertions of

225. For a review of this shift, as well as an argument that the revolution's historical moment has
passed, see Ingrid Wuerth, InternationalLaw in the Post-Human Rights Era, 96 TEX. L. REV. 279

(2017).
226. Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Judgment, 2012
I.C.J. Rep. 99, 179, ¶ 293 (Feb. 3) (Cangado Trindade, J., dissenting).
227. Id. ¶¶ 291, 294.
228. Id. ¶ 294. For similar arguments in academic literature, see Dinah Shelton, Normative Hierarchy in InternationalLaw, 100 Am. J. INT'L L. 291, 311-17 (2006). Thejus cogens concept in inter-

national law does some of this work. See Paul B. Stephan, The PoliticalEconomy ofJus Cogens, 44
VAND. J. TRANSNAT'L L. 1073, 1081-96 (2011); Study Grp. of the Int'l Law Comm., Fragmentation
of International Law: Difficulties Arising from the Diversification and Expansion of International
Law, 166-80, 23 9-40, U.N. Doc. A/CN.4/L.682 (Apr. 13, 2006).
229.

See ANDRE NOLLKAEMPER, NATIONAL COURTS AND THE INTERNATIONAL RULE OF LAW

(2011); Marko Milanovi6, Norm Conflict in InternationalLaw: Whither Human Rights?, 20 DUKE J.

COMP. & INT'L L. 69, 102-110 (2009).
230.

E.g., Judith Resnik, Twenty Years of Global Constitutionalism, GLOBAL CONSTITUTIONALISM

2016: ACTS OF STATE, ACTS OF GOD, at i (Judith Resnik ed., 2016).
231.
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national interests by some sovereigns never should receive deference, because
the interest asserted is repugnant to values, such as those expressed in human
rights law.
This shift in ways of thinking about domain assignments is not limited to
international lawyers. Progressive courts and scholars in the United States
have rethought the virtues of federalism and local government in light of shifts
in the political and cultural landscape. For an earlier generation, federalism
provided a bastion for regressive States, especially those in the South and border regions that opposed racial equality and civil rights. Empowering the national government meant advancing equality and freedom. In this world, domain assignments that bolster the State domain too often promoted injustice.
Today we face a messier world. In the United States, forces hostile to
contemporary progressive agendas intermittently capture branches of the national government, and as of 2017 command all of them. Moreover, we have
come to unpack States and their constituent localities as residents of cosmopolitan cities contest the legal acts of State majorities across a broad range of
issues. Courts and scholars have sought new ways of privileging laws and
actions that vindicate important values, but run afoul of traditional domainassignment practices within the U.S. system. 23 2
These pressures to rethink formal, historically based domain assignments
raise two questions. First, would jettisoning formal domain assignments in
favor of a more open-ended values-driven approach itself threaten core values
that a society should strive to respect? Second, how confident can we be in
the ability of legal systems, operating in the world as we know it, to arrive at
and vindicate practices that will advance human flourishing and self-realization?
This Section demonstrates that value-driven disruption of domain assignments poses a threat to important human values and may be unable to deliver
on its promise of promotion of values generally. First, disruptions of domain
rules are more consequential, destabilizing, and demoralizing than other forms

232.

E.g., David J. Barron, The Promise ofCooley's City: Traces ofLocal Constitutionalism, 147

U. PA. L. REV. 487, 586-94 (1999); Paul Diller, IntrastatePreemption, 87 B.U. L. REV. 1113 (2007);
&

Heather K. Gerken, Federalism as the New Nationalism: An Overview, 123 YALE L.J. 1889 (2014);
Olatunde C.A. Johnson, The Local Turn; Innovation and Diffusion in Civil Rights Law, 79 LAW
CONTEMP. PROBS. 115 (No. 3, 2016); Ethan J. Leib, Localist Statutory Interpretation, 161 U. PA. L.
REV. 897 (2013); Richard C. Schragger, CitiesAs ConstitutionalActors: The Case ofSame-Sex Marriage, 21 JL. & POL. 147 (2005); Kenneth A. Stahl, Local Home Rule in the Time of Globalization,

2016 B.Y.U. L. REV. 177 (2016).
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of legal change, and thus impose a greater burden on the desire of people to
plan for their futures and live a social life. Second, the ability of legal actors
to recognize normative preferences and implement them through domain
choices rests on shakier ground than advocates acknowledge. Formalism tied
to practice has underappreciated virtues. Value-fulfilment has shortcomings.
I offer some reasons for these conclusions here.
A.

Reliance and Planning

Autonomy and the opportunity to shape one's life in an uncertain world
are values that undergird many, although not necessarily all, conceptions of
human flourishing and self-fulfillment. Legal rules advance those values to
the extent that they extend the range of individual capacity to pursue these
ends, consistent with other values such as equal respect and avoidance of the
unjustifiable harm of third parties. One can argue about the concrete realization of these values, such as distinguishing competition from exploitation. But
many will see their pursuit as part of a good society, and legal rules that enable
this pursuit therefore as good too. 2 33
To promote these values, legal rules must possess clarity, stability and,
consequently, reliability. These are not absolute goals, of course. Society
must retain the capacity to rewrite rules to correct injustices and to adapt to
change. 234 But one must weigh in the balance the values reflected in clear and
settled rules-stability, reliability, predictability-when considering any departures.
Changes in domain assignments pose a particular problem for these values. Instability of domain assignments, I have argued before, has a multiplier
effect on the unreliability of law. 23 5 Not knowing how a domain assignment
will be made means not just uncertainty about a particular rule, but also about

233.

Jody S. Kraus, Legal Determinacy and MoralJustification, 48 WM. & MARY L. REv. 1773,

1773 (2007) ("moral justification requires legal determinacy"); Jody S. Kraus, Transparencyand Determinacy in Common Law Adjudication:A PhilosophicalDefense ofExplanatoryEconomicAnalysis,
93 VA. L. REv. 287, 354-56 (2007); Frederick Schauer, Precedent, in THE ROUTLEDGE COMPANION
TO THE PHILOSOPHY OF LAW 123, 131-32 (Andrei Marmor ed., 2012) (noting role of legal stability in

defining a community).
234. See Saul Levmore, Changes, Anticipations, and Reparations,99 COLUM. L.REv. 1657 (1999).

But see Stephan, supra note 195, at 804-05.
235. Paul B. Stephan, supra note 10, at 1626-49.
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both the constellation of rules within a domain that might apply to a planned
activity and the process for selecting which domain applies. Disrupting domain assignment also can have consequences for availability of enforcement
mechanisms, further increasing the stakes and the cost of uncertainty.
Consider a prosaic but recurring problem, whether to explore for a scarce
natural resource (energy, mineral, molecular, etc.) at an outlay of many billions of dollars. One factor that the investor should consider, as it calculates
whether to risk the search, is the legal security of the transaction's many components. If the investor makes a discovery, will it enjoy the right to exploit
it? What impediments to exploitation might a public authority make? Will
that authority be satisfied with taxes, or will it demand a handing over of the
discovery at a price that it will set? Will it use seemingly legitimate kinds of
public law, such as taxation or environmental regulation, to bring about a confiscation of the investment?
Law might contain answers to some of these questions, but that assumes
that we know what law applies. If the search takes place in a country with an
unsettled legal (and political and economic) system, must the explorer trust
the local sovereign? If some other sovereign extends its protection-an obvious possibility would be a BIT, itself a creature of international law-to what
extent can the explorer count on application and enforcement of the treaty at
some future date when it seeks to exploit its discovery? What will determine
whether the treaty will apply or not?
One might view these questions as uninteresting, because all such explorers despoil the environment, abuse local populations, or grasp monopoly profits that enrich a few at the cost of many. 236 But if one entertains the possibility
of discovery as a means of enriching human lives and solving daunting problems (whether conquering disease or global warming), then one might worry
about the searcher's inability to answer these questions. Not knowing which
category of law (domain) will apply, much less which particular rule, deepens
one's concerns. Without legal reliability, long-term projects with both high
risk and high rewards become problematic. The harm is not only financial,
but goes to the heart of human hopes of mastering, or at least managing, the
future.
In the field of conflict of laws, a stock response to this concern rests on
the claim that formal rules mean manipulable rules. Critics of the Bealean

236.

See, e.g., THOMASPIKETTY, CAPITAL IN THE TWENTY-FIRST CENTURY (2014) (positing inev-

itable connection between investment and inequality).
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approach to resolving this class of domain assignments, which emphasized
seemingly clear and formal rules such as the place of injury caused by a tort,
the place of performance of a contract, the location of the person owing a debt,
or the location of property, argue that people can exploit clarity to achieve
outcomes that they prefer ex post.237 Even if this is not always true, it is true
often enough, they argue, to render the supposed certainty of formal rules chimerical. This argument can extend to other kinds of domain assignments that
depend on formality for their determination.
A satisfactory response to this criticism is that it makes the perfect the
enemy of the good. The issue is not elimination of uncertainty and opportunism, but rather minimizing these qualities at an acceptable cost. 238 Delegating
domain choices to downstream actors such as courts with only the most general guidance works only if judges are reliably rigorous in the principles they
use and the way they apply them. Under realistic assumptions about downstream actors, formal rules increase predictability even when one considers
the possibility of manipulation, when compared to untethered interest balancing by judges and arbiters of various quality and inclination. That formal rules
do not achieve absolute predictability does not mean than they provide no
reliable information that can help people better face the future.
In sum, abrupt changes in domain assignment rules pose a unique threat
to the stability of law and the values that this stability serves. This does not
mean that values-driven changes are never justifiable. A well-studied example is the surrender of the national domain to the international that societies
sometimes make upon the overthrow of an illegitimate authoritarian regime. 2 39
The point, rather, is that these sudden domain shifts normally are the product
of catastrophe such as war, revolution or other social disruption. They do not
provide a model for everyday progress in the development of the legal system.

237. E.g., Laura E. Little, Hairsplittingand Complexity in Conflict ofLaws: The Paradox ofFormalism, 37 U.C. DAVIS L. REV. 925, 956-57 (2004); Louise Weinberg, Theory Wars in the Conflict
ofLaws, 103 MICH. L. REV. 1631, 1633-34 (2005).

238. See, Thomas B. Nachbar, Form and Formalism, University of Virginia School of Law Public
Law and Legal Theory Research Paper Series 2018-01, available at https://papers.ssm.com/sol3/paper
s.cfm?abstractid=3099472&download=yes (defending contemporary formalism from criticism of
imperfection).
239. Andrew Moravcsik, The Origins of Human Rights Regimes: DemocraticDelegation in Postwar Europe, 54 INT'L ORG. 217, 220 (2000); Ryan Goodman, Human Rights Treaties, InvalidReservations, and State Consent, 96 AM. J. INT'L L. 531, 540-45 (2002).
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B.

Diversity andInstability ofPreferences

A different kind of objection to values-based domain assignments rests
on the instability of values. Aspirations to the identification and expression
of universal values across humanity have a long, sometimes glorious but
sometimes tragic, history. The tragedy arises in moments when regimes discover that not everyone shares their particular universal values and choose to
stigmatize and even exterminate the heretics. The great and awful totalitarian
movements of the twentieth century, for example, claimed to have discovered
fundamental scientific truths that justified the murder of those who denied
them. Earlier in the history of Europe, both Roman Catholics and various
brands of Protestantism justified torture and murder as vindication of revealed
universal truths. 24 0 These episodes may not make the case against the ongoing
search for universal values, but they strike a cautionary note.
If one uses as the baseline contemporary practice across cultures and nations, it is very hard to find universal allegiance to particular values. Advocates have proposed the prohibitions of torture and extrajudicial killing as
commitments shared across states. 24 1 In the wake of the distributed conflicts
of the last fifteen years sometimes lumped together as antiterrorism, however,
the claim of universality seems harder to make. State actors facing what they
consider to be grave, if not existential, threats engage in terrible conduct,
whether it meets the technical definition of torture or is "merely" cruel, inhumane, and degrading. 24 2 Extrajudicial killings, seen as a repugnant remnant
of authoritarian rule not too long ago, have enjoyed a comeback in places such
as the Philippines. The United States achieves the same outcome more artfully. Rather than repudiating the norm, it limits its scope by a creative and
expansive interpretation of the law of armed conflict, a domain in which the
no-extrajudicial-killing norm concededly does not apply. 24 3

240. See YURI SLEZKINE, THE HOUSE OF GOVERNMENT: A SAGA OF THE RUSSIAN REVOLUTION

73-118 (2017) (tracing history of millenarianism and demonstrating its manifestation in modem revolutionary movements).

241. See Filartigav. Pena-Irala, 630 F.2d 876, 881-84 (2d Cir. 1980).
242. See, e.g., Memorandum for Alberto R. Gonzalez, Counsel to the President, from Jay S. Bybee,
Assistant Attorney Gen., Office of Legal Counsel, Re: Standards of Conduct for Interrogation Under
18 U.S.C. §§ 2340-2340A (Aug. 1, 2002), https://wwwjustice.gov/olc/file/886061/download. This
advice was withdrawn two years later. See Definition of Torture Under 18 U.S.C. §§ 2340-2340A,
28 Op. O.L.C. 297 (2004).
243. Memorandum for the Attorney Gen. from David J. Barron, Acting Assistant Attorney Gen.,
Re: Applicability of Federal Criminal Laws and the Constitution to Contemplated Lethal Operations
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Casting the net for universal norms more broadly, one struggles to find
them. Values that rank high in the United States and Europe, such as equal
treatment of women and persons with minority sexual preferences, face hostility in Russia, much of East Asia, and most of Africa. Views on freedom of
expression range widely. The regional popularity of President Lee Kuan
Yew's "Asian-Values position" demonstrates the wide divide between Europe
and the United States, on the one hand, and much of the rest of the world, on
the other, about these values. 24 4 Criticism of international-law universalism
as failing to reflect either the values or interests of the developing world underscores the point.24 5
Also relevant is the tension between the concept of progress and that of
universality. The idea of progress implies changes in values based on advancement in learning and wisdom. Yesterday's cherished values may find
themselves tomorrow in the dustbin of history. Even if particular moments of
time indicate something like a consensus about values, never are they entrenched across time.
A possible response to these arguments is that universal values emerge
out of action, and that their creation entails acts that shape preferences by their
moral example, even if they are not immediately and universally embraced.
As a general point, this may be true, but, as an argument about the legalization
of values, and thus the implementation of values through legal rules, one must
remain skeptical. Depending on what counts and who does the counting, we
have lived in world where international human rights have claimed universal
and peremptory status for at least forty years. 24 6 Yet we have, if anything, less
moral clarity about these claims today than existed decades ago. At some
point, one must put the burden of proof on those claiming that the values have
become entrenched. 2 47

Against Shaykh Anwar al-Aulaqi 23-30 (Jul. 16, 2010), reprintedin New York Times Co. v. U.S.
Dep't of Justice, 756 F.3d 100, 136-43 (2d Cir. 2014).
244. See Fareed Zakaria, A Conversation with Lee Kuan Yew, FOREIGN AFF., Mar.-Apr. 1994, at
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See BALAKRISHNAN RAJAGOPAL, INTERNATIONAL LAW FROM BELOW: DEVELOPMENT,
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Even more troublesome is the lurking instability underlying the claim that
progress brings about value transformation. A faith in progress involves a
conviction about human improvement, if not perfectibility. In many cases,
improvement means changes in, and perhaps transformation of, values. If
true, then values-based domain assignments are inherently unstable, because
new values must lead to new assignments. Harnessing a commitment to progressive development of values to a claim that norm formation requires expressions and action that occur in advance of widespread embrace of the values at issue, leads to both instability and mistakes-that is, an assertion of
values that fail the test of history.
Again, the point is not that values do not matter. Rather, the question is
whether assertions of values by themselves justify domain assignments, and
especially assignments that are likely to lead to domain conflicts. If values
are contested and ephemeral, then promoting them at the cost of instability
and the resulting impairment of human autonomy and flourishing seems problematic.
C.

LegalActors in General

One might respond to all this by arguing that claims about values are really claims about institutions. Some range of legal judgments, the response
might go, must belong to a special class of lawmakers, namely those with
expertise and independence. These lawmakers can promote and channel values that rise above the conventional political process and lead a society (subnational, national or global) to a better version of itself. To the extent these
persons get the final say in any legal matter, their values matter all the more.
Conventionally, we call such lawmakers judges, although not all judges fit the
description made by this argument and in some societies other actors might.
Influential scholars have defended the idea of judicial discretion based on
principles, rather than rules, as the foundation of legality. These arguments
are addressed to judges, rather than all lawmakers, because of an assumption
that judicial independence and a culture of judicial integrity lends itself more
to principled decision-making than does the interest-based democratic accountability that binds many legislators and officials, and the naked interest

Paulo Pinto de Albuquerque & Krysztof Wojtyczek eds. 2017); Frederick Schauer, On the Relationship Between InternationalLaw and InternationalConstitutionalism, II VIENNA J. INT'L CONST. L.
1, 4-7 (2017).
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that governs actors generally in undemocratic authoritarian regimes. 248
2 49
Even were one to buy in to this exalted view of judges (and I do not),
it is not clear what it has to say about value-based domain assignments. Domain assignments as often as not fall to legislative and executive actors, especially in democracies. Judicial review may come late or even never. To the
extent the constitution is not implicated, for example, even judges with strong
powers will not have the capacity to undo domain assignments expressly made
by the legislature. Doctrines of judicial abstention might also bar judicial interventions in conflicts over domain assignments, such as disputes between
the executive and Congress over which branch of government has the final
say in questions of foreign relations. 250
Even where domain assignments can come before judges, it remains an
open question whether the values commitments of the judiciary always should
prevail. Discretion to interpret primary rules governing conduct and status,
for example, might stand on a different footing from the rules for determining
domain assignments. One might accept the institutional role of a court as the
ultimate arbiter of the values deployed in primary rules, and still question judicial discretion to revise domain rules based on these values.
A strong argument for judicial review in the U.S. system, for example,
posits that judges as a class are more likely than political actors to enforce
second-order structural rules, such as those governing domain assignments,
rather than simply to choose the outcome with the greatest immediate payoff. 25 1 One may quibble whether the claim is descriptively accurate either as

248. E.g., RONALD DwORKIN, JUSTICE IN ROBES (2006).

249. Stephan, supranote 58, at 229 (suggesting that Ulysses, rather than Hercules, might serve as a
better model for how even expert and independent judges behave). To unpack the metaphor, wiliness,
rather than commitment to principle, might better explain what most judges do.
250. See Goldwater v. Carter, 444 U.S. 996 (1979) (plurality holding that dispute over validity of
treaty termination not susceptible of judicial resolution). But cf Zivotofsky v. Clinton, 566 U.S. 189,
194-95 (2012) (attempting to determine the recognized borders of a foreign state susceptible to judicial review).
251.

Frederick Schauer, The Annoying Constitution:Implicationsfor the Allocation ofInterpretive

Authority, 58 Wm. & MARY L. REV. 1689, 1703-05 (2017). An arresting example of a State official
challenging a domain assignment for values-driven reason is the sorry story of Kim Davis, a Kentucky
court clerk who refused to obey the Supreme Court's mandate to provide marriage to same-sex couples
because, she asserted, only the State could address this question. Miller v. Davis, 123 F. Supp. 3d
924, 929 (E.D. Ky. 2015). Judicial intervention to compel compliance with the Supreme Court's
holding seems justifiable on structural grounds, without getting into the merits of the decision.
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to U.S. judges or as to judges as a worldwide phenomenon. 2 52 For our purposes, however, it seems sufficient to note that this claim defends judicial
control over domain assignments, not because judges have better preferences
as to primary outcomes (what I mean by values), but because they are more
likely to elevate structural issues with long-term implications, such as domain
assignment stability, over immediate payoffs. This claim, whatever its force,
does not support an argument for allowing judges to destabilize domain assignments to pursue the payoffs they prefer.
The point is a general one: Assigning to a single institution the authority
to resolve domain conflicts promotes legal stability and the human values that
this stability encourages. Exercising ultimate power, however, raises its own
risk, if the institution with this authority behaves fecklessly. An ultimate arbiter that promotes its own parochial preferences, rather the structural, longterm interests of the society that it serves, endangers its role as final decisionmaker.
Consider, as an instance of U.S. judicial domain choice that put the entire
institution of judicial review at risk, the unhappy example of Scott v. Sandford.2 53 The core of that ruling was a determination that the Constitution precluded Congress from prohibiting slavery in new states or addressing the status of African-Americans as citizens of the United States. This put out of the
reach of the national political branches any effort to compromise on the question of slavery. The Justices perhaps believed that doing what they did would
preserve the institution of slavery for the foreseeable future, an outcome that
expressed their primary preferences. They may further have believed that settling this question would put to rest an ongoing controversy that had unsettled
relations between the North and South.
What DredScott did, however, was provoke the political process to overthrow judicial authority. The conflict moved from the courtroom to the battlefield. Lincoln did not wait for a new decision or a constitutional amendment before challenging its holding. 254 The Court proved impotent to channel

252. See, e.g., Hively v. Ivy Tech Cmty. Coll., 853 F.3d 339, 357 (7th Cir. 2017) (Posner, J., concurring) (suggesting that courts should take advantage of new insights and values, rather than apply
laws based on enactor's understanding); J. Mark Ramseyer & Eric B. Rasmusen, JudicialIndependence in a Civil Law Regime: The Evidence from Japan, 13 JL. ECON. & ORG. 259, 262-63 (1997)

(exploring structural constraints on judicial independence in Japan).
253. See Scottv. Sandford, 60 U.S. (19 How.) 393, 454 (1857).
254.

See GEORGE RUTHERGLEN, CIVIL RIGHTS IN THE SHADOW OF SLAVERY: THE CONSTITUTION,

COMMON LAW, AND THE CIVIL RIGHTS ACT OF 1866, at 5-6 (2013); Sanford Levinson, The David C.
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events.
Of course, the specific issue at stake in Scott v. Sandford remained constitutionalized, but, thanks to the adoption of the Thirteenth Amendment, with
a different substantive result. The point remains: Surprising shifts in legal
domains present risks that are different in kind from changes in outcome
within settled domains. These risks, where a legal system has an ultimate
arbiter of domain assignments and that arbiter acts on the basis of its primary
preferences, can bring that role into question.
D.

Summary

The case against values-driven domain assignments stands ultimately on
the claim that domain assignments are different. Approaches to domain assignments that increase the likelihood of domain conflicts produce greater legal instability than do changes in primary rules governing behavior. Uncertainty over the boundaries of a domain affects not only all the primary rules
that occupy the domain, as well as attendant rules of procedure and enforcement, but also the rules for determining domain boundaries. Not knowing
whether a matter falls into the national or international domain, for example,
raises doubt about where the line falls generally. As a result, one cannot tell
with confidence whether any matter will come under international or national
law. This results in a much greater level of instability than a change in any
given primary rules within a set domain would produce.
That these costs exist does not mean that domain conflicts must be
avoided or that domain assignments should never vary over time. Legal systems must adapt to change or fail. Moreover, the development of new values,
as much new material circumstances, counts as changed circumstances to
which law must adapt.
An illustration makes the point. At the beginning of the nineteenth century, slavery was tolerated, if not necessarily valorized, throughout Europe
and most of its former colonies. Enforcement of the institution in turn rested

Baum Memorial Lecture: Was the Emancipation Proclamation Constitutional? Do We/Should We

Care What the Answer Is?, 2001 U. ILL. L. REv. 1135, 1151-52; Robert Cover, Foreword:Nomos
and Narrative, 97 HARV. L. REv. 4, 53 n.146 (1983).
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on domain assignments. 255 By the end of the century, tolerance had disappeared in this part of the world. Without speculating as to what brought about
this transformation in values, one confidently can say that law had to change
to reflect it. Domain assignments followed accordingly. 256
The issue is not whether domain assignments should adapt, but rather how
orderly the changes should be. Sudden and profound disruption of values, as
much as ruptures in material circumstances, may justify rapid and transformative adjustments of domain assignments. This Section argues only that justification should take into account the costs of transformation, rather than
treating changes in values by themselves as grounds for redoing domain assignments.
The case for taking account of disruption costs is twofold. First, these
costs are demonstrable, even if laypeople not thinking of legal systems as having a particular structure may not focus on them. Second, identifying societal
value transformations, rather than aspirations, is hard and fraught with uncertainty. Just as ignoring value transformation is a bad strategy for legal systems, so is ignoring the dispersed costs of unlimited legal change. Sudden
changes in domain assignments, and especially changes that provoke domain
conflicts, entail such costs.
VI. CONCLUSION
Thinking about legal domains as an expression of competition among
sovereigns produces three conceptual benefits. First, it allows us to approach
particular problems, such as the complicated relationship between domestic
and international law or, in the United States between federal, State, and tribal
law, more broadly. We can draw on an extensive range of practice and take
account of the results, once we accept the similarities between domain-assignment problems and potential domain conflicts. Second, it makes common
patterns in the expression of cooperation and truculence clearer. A general
explanation of domain assignments, based on rational choices that reflect the
official actor's interests, is more persuasive as the field of vision increases.

255. Compare The Antelope, 23 U.S. (10 Wheat.) 66, 120-23 (1825) ("Slavery, then, has its origin
in force; but as the world has agreed that it is a legitimate result of force, the state of things which is
thus produced by general consent, cannot be pronounced unlawful."), with United States v. La Jeune
Eugenie, 26 F. Cas. 832, 845-48 (C.C.D. Mass. 1822) (discussing the illegality of the slave trade under
the law of nations).
256.

RUTHERGLEN, supra note 254, at 34-37.
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Third, it allows a shift in perspective from looking only at judicial decisionmaking to considering the behavior of official actors more generally.
These conceptual advances have practical consequences. The rationalchoice model both provides a basis for predicting what actors do and gives us
a means of assessing their decisions. It highlights intensity of preferences and
disposition for cooperation or truculence. These indications can inform future
decisions to undertake cooperation or resistance.
As a normative matter, a rational-choice approach to domain assignments
is more stringent than simple values-driven justification. It requires the official actor to take into account the potential effect of surprising domain assignments on legal stability, an effect that is likely to matter more with regard to
domains than as to primary rules. It also imposes an extra level of discipline
on all categories of official actors, rather that treating judicial decision-making
as special and perhaps rarefied. It permits flexible adjustment to changing
community norms, but avoids quick triggers and resulting disorder, if not
chaos.
Most importantly, a rational-choice approach helps official actors around
the world negotiate the dynamic and complex relationship between international and domestic law. It recognizes the inevitability as well as value of
international law as a means of ordering life in an interconnected, globalized
world. It provides a pathway to legal coexistence through mechanisms such
as provisional deference. At the same time, it helps us to trace the border
between complexity and adjustment, on the one hand, and outright truculence,
on the other. It points the way toward managing sovereign competition and
conflict while preserving law as a useful means of social ordering. In today's
world, this is no little thing.
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