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Procedural Justice as Fairness*

John Thibaut
Laurens Walker
Stephen LaTour

Pauline Houldent

Philosopher John Rawls argues in his recent book, 4 Theory of Justice,*
that trustworthy principles of justice will emerge as the result of an original
agreement produced in a properly defined initial situation. The idea of a
social contract is not new, but Rawls’ ideal initial situation and its implica-
tions establish his work as genuinely unique. One distinguished critic has
called the book “the most important work in moral and social philosophy
published since World War I and another has called it “the great achieve-
ment of a generation in political and moral philosophy.”®

Rawls considers “justice as fairness” a proper name for his theory because
“it conveys the idea that the principles of justice are agreed to in an initial
situation that is fair.”* For Rawls, the ideal initial situation would “nullify
the effects of specific contingencies which put men at odds and tempt
them to exploit social and natural circumstances to their own advantage.”®
The key characteristic of this primary condition is the existence of a “veil
of ignorance,” the provision that participants do not know their particular
physical, psychological, and cultural characteristics—factors that set them
apart from and “at odds” with other individuals.® Participants, however,
are presumed to know general facts about society which might affect their

* The research reported in this article is a product of the project “Human Behavior and the Legal
Process,” which is supported by National Science Foundation Grant GS-28590X.
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choice of principles of justice, including the nature of politics, the principles
of economic theory, the basis of social organization, and the laws of human
psychology.” Motivation to select among the alternatives despite the parti-
cipants’ lack of any specific aims or interests is supplied by Rawls’ provision
that persons in the original position “would prefer more primary social
goods rather than less.”® This general desire will cause a rationally self-
interested choice of principles of justice in the original position.

According to Rawls, “What these individuals will do is then derived by
strictly deductive reasoning from these assumptions about their beliefs and
interests, their situation and the options open to them.” He argues that of
an established set of alternatives, rational participants would choose two
principles of justice which may be generally stated as follows: First, “each
person is to have an equal right to the most extensive basic liberty compat-
ible with a similar liberty for others,”* and, second, that “[s]ocial and
economic inequalities are to be arranged so that they are both (a) to the
greatest benefit of the least advantaged and (b) attached to offices and po-
sitions open to all under conditions of fair equality of opportunity.”** These
principles are regarded as being serially ordered such that equal liberty
takes precedence over the others and equal opportunity takes precedence
over social and economic inequalities.**

Rawls’ general theory of the nature of justice as fairness is clearly of the
highest importance. Our present purpose, however, is to illuminate a prob-
lem of more limited scope by exploiting a methodological hint from Rawls’
description of the ongmal position and its key component, the veil of ig-
norance. In a series of prior studies,* we have begun a systematic examina-
tion of the comparative characteristics of the adversary and inquisitorial
systems of decisionmaking by using psychological laboratory techniques
to create conflict-resolution situations. The reactions of participating deci-
sionmakers, attorneys, disputants, and observers were measured with the
ultimate objective of determining which of the two ideal systems provides
the more just decisionmaking procedure. Rawls’ concept of the original

7. Id. at 137.

8. Id. at 142. Primary social goods are “rights and liberties, opportunities and powers, income
and wealth.” Id. at 92.

9. Id. at 119.

10, Id. at 6o.

11. Id. at 83. The “final statement” of the two principles appears in 7d. at 302. The two versions
given here are less detailed but contain the essence of the final version.

12, Id. at 42—45, 61, 151—52, 302—03.

13. Walker, LaTour, Lind & Thibaut, Reactions of Participants and Observers to Modes of
Adjudication, May 9, 1973 (unpublished report on file with the authors); Lind, Thibault & Walker,
Discovery and Presentation of Evidence in Adversary and Nonadversary Proceedings, 71 Mice. L. Rev.
1129 (x973); Thibaut, Walker & Lind, Adversary Presentation and Bias in Legal Decisionmaking, 86
Harv. L. Rev. 386 (1972); Walker & Thibaut, An Experimental Examination of Pretrial Conference
Techniques, 55 MiNN. L. Rev. 1113 (1971); Walker, Thibaut & Andreoli, Order of Presentation at
Trial, 82 YaLE L.]. 216 (1972).
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position and its veil of ignorance suggests a rather different method for
evaluating the degree of justice incorporated in legal procedure: place ac-
tual subjects in a laboratory setting behind a veil of ignorance and ask them
to choose under certain conditions between a number of procedural alter-
natives.

Such an examination of particular procedural models is different in
kind from Rawls’ interest in determining broad principles to regulate the
main institutions of society. In fact, as one commentator has pointed out:
“In formulating his principles of justice, [Rawls] assumes that [his prin-
ciples of justice] will be followed. Hence, he is not primarily concerned
with corrective justice—for instance, he does not much discuss the sub-
stantive law of crimes or of private and public civil wrongs, or the related
law of procedure’** Furthermore, it is probably not possible to create in
a laboratory or elsewhere all the complex conditions of the original posi-
tion. Yet, there seems to be no reason why legal procedures cannot be the
object of a social contract and even if Rawls’ ideal initial position cannot be
fully operationalized, a research paradigm incorporating its essential ele-
ment and a number of other supporting characteristics holds much promise
for the development of new insight.

I. ApyUDICATORY SYSTEMS

The differences between adversary and inquisitorial systems are per-
haps most evident in the variety of procedures incorporated in the legal
processes of the modern Western world. The cleavage is most evident be-
tween the procedures of continental European countries (which are influ-
enced predominantly by the inquisitorial model) and those of the United
Kingdom and the United States (which are influenced predominantly by
the adversary model),* but the richest variety of the two basic models can
be found and illustrated wizhin each of the two legal cultures.

Within the legal process of the United States it is possible to describe
at least five basic procedural variants which compose a simplified spectrum
of modes of dispute resolution. The first variant is the pure inquisitorial
model, characterized by an activist decisionmaker directly developing the
facts in interaction with involved persons and then reaching and announc-
ing a decision. One example is the procedure of the congressional com-
mittee®® that interrogates witnesses in an informal proceeding almost

14. Grey, supra note 3, at 292 (emphasis added).

15. For comparisons of the two systems see Lacy, “Civilizing’” Nonjury Trials, 19 VAND. L. Rev.
73 (1965), and Ploscowe, The Development of Present-Day Criminal Procedures in Europe and
America, 48 Harv. L. Rev. 433 (1935).

16. See A. BARTH, GOVERNMENT BY INVESTIGATION (1955); T. TAYLOR, GRAND INQUEST (1955).
See also G. Goopwin, Jr., THE LiTrLE LEGISLATURES (1970).
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totally controlled by its members. The work of the President’s Commission.
on the Assassination of President John F. Kennedy furnishes a well-known
example of inquisitorial process. In a particularly revealing step the Com-
mission temporarily refused to recognize a volunteer representative of Lee
Harvey Oswald on the ground that the proceedings were nonadversary in
nature.”

The second variant, a modification of the inquisitorial system, may be
called the “single investigator” model. Here a moderately activist decision-
maker is assisted by an investigator whose rewards are controlled by the
decisionmaker and whose role definition is that of an impartial and un-
biased truthseeker. The disputants are largely restricted to furnishing
requested information, though the opportunity to interact with an inves-
tigator may slightly increase the disputants’ opportunity to control the pro-
cedure. Operating versions of the single investigator model are found in
the decisionmaking processes of a number of federal administrative agen-
cies where hearing examiners are commissioned to investigate particular
disputes carefully and then make detailed reports to those charged with
the ultimate responsibility for judgment.*® For example, such a procedure
is specifically authorized for the National Labor Relations Board.*

The third model may be called the “double investigator” system. In this
model the decisionmaker is less activist than in the two prior models be-
cause he is assisted by two investigators both of whom are employed by
the decisionmaker to assist in reaching a just result. Each is assigned to
investigate the contentions of one of two (or more) disputing parties and is
required to report the facts to the decisionmaker for judgment. The court-
martial of the United States illustrates this model. Military judges are rela-
tively passive; they are not charged with planning or developing the case
nor with interrogating the witnesses.”> Considerable responsibility is as-
signed to the representatives of the Government and the accused, but doz%
representatives are paid by the same authority, which also employs the
decisionmaker.”™ Thus a considerable amount of cooperative behavior is
facilitated.

The fourth variant is the “adversary system” in which the decision-

17. Rosenberg, The Warren Commission, THE NATION, Sept. 14, 1964, at 170. The Commission
later partially changed its position on this issue and appointed a prominent lawyer to represent
Oswald’s interests. Id. at 111.

18. See L. MusoLF, FEDERAL ExXaAMINERsS AND THE CONFLICT OF LAw AND ApmiNisTraTION (The
Johns Hopkins University Studies in Historical and Political Science, Series LXX, No. 1, 1953).

19. Labor Management Relations Act, 29 U.S.C. §§ 160(b)—(c) (1970).

20. See Zurier, Blankenship Revisited—Undue Questioning by Court Members, 9 AF JAG L.
Rev., July-Aug. 1967, at 18. See also Perkins, The Military Judge: Evolution of a Judiciary, 23
JAGT. 155 (1969)- .

21. See Horton, Professional Ethics and the Military Defense Counsel, 5 MiLrrary L. Rev., July
1959, at 67.
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maker or judge is relatively passive and in which the proceedings are chiefly
controlled by the disputants through advocates who represent them in an
openly biased way. An excellent example of this model in operation is
the system of civil procedure that is followed in American state and federal
courts.*

The fifth model is bargaining, a procedure somewhat like the adversary
system because it is primarily under the control of the disputants. It is dif-
ferent from the adversary system because disputants meet in an attempt to
resolve the dispute without the intervention of any third party. Bargaining
is implicitly (and sometimes explicitly) encouraged in the American legal
process.” Its most familiar manifestations are settlement in civil cases and
plea bargaining in criminal cases, both of which involve negotiation con-
trolled by the parties or their representatives without third party inter-
vention.

These five types of procedure for conflict resolution lie on a continuum
characterized by progessively decreasing degrees of control over the proce-
dure by the decisionmakers. At one end of the continuum is the inquisitorial
procedure in which nearly all of the control over the hearing process is
allocated to the decisionmaker; at the other end is the bargaining procedure
from which the decisionmaker has vanished, leaving total control over the
process in the hands of the disputants.

II. ExperiMENTAL DESIGN

Individuals who are already involved in one side of a legal dispute are
likely, given the choice, to choose the method of adjudicatory procedure
that most favors their position. Taking the methodological approach of
Rawls’ theory of justice, one can attempt to determine the most just adju-
dicatory procedure by asking an individual to choose a particular system
before he becomes a disputant on either side of a legal dispute.

An experiment was designed to compare the preferences for these five
adjudicatory models of individuals in front of and behind a veil of igno-
rance regarding their position in a legal dispute. Eighty-four male, under-
graduate subjects reported to experimental sessions in groups of six. The
subjects were told they would participate in a legal-decisionmaking task
involving a dispute between two men, Adams—the defendant—and Zemp
—the victim. The subjects were informed that Adams had been charged
with assault by Zemp, who claimed Adams had used excessive force in repel-
ling an attack by Zemp. “You will be paired off and asked to assume the

22, See F. JaMmes, Jr., CIviL PROCEDURE § 1. 2 (1965).
23. See Fox, Settlement: Helping the Lawyers to Fulfill Their Responsibility, 53 FRD. 129

(x971).
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role of one of these two men. . . . An actual hearing will be held based
upon a case summary and fact cards containing evidence from the two sides,
which you will be receiving in a few minutes. After a decision has been
made, you will be paid $s.00 if the person whose role you have assumed
is awarded the favorable decision.” The subjects were told that in the in-
terest of fairness they would be allowed to choose the type of hearing pro-
cedure they wished to be used to settle the dispute.

After the preliminary instructions the participants were given a brief
general description of the events that led to the Adams-Zemp dispute.*
They received a written statement which informed them that the parties
had been close friends for years but recently had begun to gamble heavily
with each other and, as matters became complicated, met in a tavern to
discuss their relationship. After conversation, Zemp knocked Adams to the
floor and threw an object in his direction. Adams responded by stabbing
Zemp in the stomach with a piece of glass. The statement concluded with
a rule of law: It is unlawful to use more force in repelling an attack than
a person believes necessary or than a reasonable person would believe nec-
essary in the same or similar circumstances.

Cards containing items of evidence which could be used in the hearing
were then distributed to the subjects. The facts were selected according to
the results of a pretest to favor strongly the victim Zemp over the defendant
Adams. Ten of the items indicated that the response was unjustified and
thus favored Zemp; only four items indicated the response was lawful and
thus favored Adams. After being given an opportunity to study both the
statement and the fact cards, the participants were given an opinion ques-
tionnaire to determine whether or not they believed the facts favored Zemp.

After the questionnaire was completed, the subjects were either re-
minded that they did not know which role they would ultimately be asked
to assume, thus emphasizing that they remained behind a veil of ignorance,
or were told they had been assigned by a coin toss either to the part of Adams
or Zemp, thus placing these subjects zz front of the veil of ignorance. Thirty-
six subjects were left behind the veil and twenty-four were assigned to each
of the conditions in front of the veil.

Detailed descriptions of the hearing procedures were then distributed.
The five alternative procedures presented were intended to represent the
five dispute-resolution models discussed above: inquisitorial, single investi-
gator, double investigator, adversary, and bargaining. The models were
described simply in terms of the experimental setting and an effort was
made to use totally neutral terms in the presentation of the alternatives.
For example, the inquisitorial model was described to the subjects as fol-
lows:

24. The case was similar to that used in several of the prior studies cited note 13 supra.
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I.

2.

3.

Hearing Procedure A

Decisionmaker—Under this procedure the hearing will be conducted by a de-
cisionmaker appointed by the experimenter from a pool of law students. He
will learn the facts at the hearing by requesting them from Adams and Zemp.
‘When he has decided that he has all of the facts necessary to reach a decision,
he will close the hearing, deliberate, and announce his decision.

Investigators or Representatives—There will be no investigators or represen-
tatives.

Disputants—Adams and Zemp will furnish the facts requested to the decision-
maker.

The other four descriptive statements were similar in tone and format.*
Only the fifth alternative, bargaining, was probably not an accurate ab-
straction of the real model because it was necessary to provide that the

$5.00

could not be divided in order to maintain the win-lose character of

the other four procedures. There nevertheless seemed merit in including

25. The remaining hearing procedures were described as follows:

1.

we

Hearing Procedure B
Decisionmaker—Under this procedure the hearing will be largely conducted by 2 decision-
maker appointed by the experimenter from a pool of law students. He will, however, be
assisted by an investigator whom he will appoint from a pool of law students. The investigator
will find out the facts from both Adams and Zemp before the hearing, and then at the hearing,
will repeat the facts for both sides of the case to the decisionmaker. The decisionmaker may
ask questions about the investigator’s presentations. Following this the decisionmaker will
close the hearing, deliberate and announce his decision.
Investigators or Representatives—An investigator appointed by the decisionmaker will obtain
the facts from Adams and Zemp before the hearing. He will then prepare 2 case for each side,
presenting both cases to the decisionmaker.

. Disputants—Prior to the hearing Adams and Zemp will furnish the facts requested by the

investigator.
Hearing Procedure C

Decisionmaker—Under this procedure a decisionmaker appointed by the experimenter from
a pool of law students will in turn appoint two investigators. One investigator will be assigned
to present facts favorable to Adams, the other, those facts favorable to Zemp. When the in-
vestigators have concluded their presentations, the decisionmaker will close the hearing, de-
liberate and announce his decision.

Investigators or Representatives—Two investigators, appointed by the decisionmaker, are
assigned to obtain the facts of the case. One investigator is assigned to each disputant, but
the investigators are representatives of the decisionmaker and not of either Adams or Zemp.
During the hearing the investigators may ask questions about the facts presented by the other
investigator.

. Disputants—Prior to the hearing Adams and Zemp will furnish the facts requested by the

investigator assigned to present their side of the case.
Hearing Procedure D

. Decisionmaker—Under this procedure a decisionmaker appointed by the experimenter from

a pool of law students will learn the facts of the case from representatives of Adams and Zemp.
After the representatives have concluded their presentations, he will close the hearing, deliber-
ate, and announce his decision.

Ingestigators or Representatives—Representatives will be chosen by Adams and Zemp from
a pool of law students. Each will present facts favorable to the side he represents. They may
oppose each other’s presentations through questioning and rebuttal.

. Disputants—Adams and Zemp will meet with their representatives prior to the hearing to turn

over and discuss the facts.
Hearing Procedure E
Decisionmaker—There is no decisionmaker.

. Representatives or Investigators—There are no representatives or investigators.
. Disputants—Under this procedure Adams and Zemp will meet together to discuss the facts

and decide on an outcome. The $5.00 cannot be divided and the negotiation must be com-
pleted in 1 hour or no payment will be made.
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the alternative as at least the theoretical endpoint on the procedural con-
tinuum.*

After their opportunity to consider the procedural alternatives, subjects
were asked to complete two additional questionnaires. In the first, they
were asked to assign a numerical value between — 8 and - 8 to each of the
five procedures, according to how much they wanted that procedure used
in their hearing. The second questionnaire asked the participants to indi-
cate on a scale of 1 to g how much they believed the procedure favored the
disadvantaged party, favored the advantaged party, gave an opportunity
for the disadvantaged party to present evidence, gave an opportunity for
the advantaged party to present evidence, and was fair to both sides. They
were also asked to indicate on a scale of 1 to 15 how much control they
believed the decisionmaker would have, they themselves would have, and
their opponent would have under each of the five procedures.

After completing both questionnaires the subjects were arranged in
pairs and each pair was assigned to a small room adjoining the central
experimental room. Subjects in front of the veil were arranged so that a
disadvantaged and an advantaged party were in each room; those behind
the veil were randomly paired. Each pair was asked to complete the same
preference rating previously completed by the individual subjects. They
were told 20 minutes would be allowed to negotiate an agreement about
the score they wished to assign to each of the procedures and that the pro-
cedure that received the highest rating would be used for their hearing.
Most pairs finished and returned to the central room within 10 minutes;
all finished within half an hour.

For subjects in front of the veil of ignorance the experiment ended after
the agreement on preferences. Subjects behind the veil were asked to com-
plete one final questionnaire intended to assess their degree of identifica-
tion with the advantaged or disadvantaged party. Finally, all subjects were
told no hearing would be conducted and all were debriefed and paid $5.00
for their participation.

Obviously the “behind-the-veil” condition of the experiment did not
create in full the original position as it is described by Rawls, but there
are a number of analogous elements. Persons with general knowledge were
brought together and asked to contemplate and then to negotiate in pairs
an agreement that would control their future relationship. Both persons
anticipated that one would be advantaged and the other disadvantaged in

26. One-half of the subjects behind and in front of the veil received diagrams along with the
hearing procedure descriptions. The diagrams illustrated the relative spatial locations of decision-
makers and involved parties under each hearing procedure.

Viewing the diagrams did not cause any major effect. The few effects obtained were small and
uninterpretable.
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some later competition for a significant reward, but neither knew which
position he would ultimately occupy. Under these conditions, the parties
expressed preferences from a short list of important alternatives. Yet this
modest claim of similarity must be cautiously asserted because among the
elements cited there are obvious differences between the experiment and
Rawls’ concept. Advantage and disadvantage, defined in terms of evidence
about a particular incident, are much more specific than the relationships
described by Rawls. However, the decision to create the special kind of
differential advantage used in the present experiment was based on the
common impression that in trial courts this kind of disparity is often pro-
duced by differences of the sort Rawls specifies—social class, natural assets
and abilities, and so forth. Further, the choices posed in the experiment
are more specific than the broad social principles seen by Rawls as the ob-
ject of his social contract. Also, to facilitate potentially useful comparisons,
the experiment measured individual preferences of persons behind a veil
of ignorance and individual and mutual preferences of persons not behind
a veil of ignorance, two features not incorporated at all in Rawls’ descrip-
tion of the original position.

II1. R=esurts

A. Perception of the Hearing Procedures

Subjects in all experimental conditions perceived the amount of deci-
sionmaker control under a given procedure to decrease steadily from the
inquisitorial to the adversary procedure.” This provides assurance that the
hearing procedures were perceived by the subjects as intended. No signif-
icant differences in perception of decisionmaker control were found among
the three experimental groups. A difference is defined to be significant
when statistical analysis yields an index of a size that would occur by
chance less than 5 times in 100 instances, written as p <C .05. Smaller “p”
values provide greater assurance that the difference was not the result of
chance.®

27. Ratings by the three role positions of degree of control by decision maker in the various
procedures:

Single Double
Inguisitorial Investigator Investigator Adversary
Behind the Veil 12.25 9.92 9.42 8.58
In front of the Veil
Disadvantaged 12.04 9.63 9.30 8.42
Advantaged 11.92 9.58 9.08 8.42

Ratings were made on a scale of 1 to 15 on which values above 8 indicated “too much control”
and values below 8 “too little control.”” Ratings were, of course, not made of the bargaining procedure.
28. The significance of the results reported in this section was determined by the appropriate
multivariate analysis of variance technique using the method of unweighted means. If a multivariate
difference exists among the three experimental conditions, individual measures are then tested for
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The mean response of all subjects to a measure assessing their percep-
tion of the extent to which the evidence favored a particular party was
11.57 on a 15-point scale (with 1 “favors Adams” and 15 “favors Zemp”).
This indicates that subjects believed that Zemp, the victim, was in an ad-
vantageous position, and that Adams, the defendant, was in a disadvan-
tageous position.

B. Individual Preference Ratings

Individual preference ratings for subjects in the three experimental con-
ditions are shown graphically in Figure 1. Statistical analysis of the ratings
of the five dispute-resolution models by the subjects in the various experi-
mental conditions reveals that subjects in all roles expressed greatest
preference for the adversary procedure, but that the decreasing preference
ordering of the other four procedures differed according to experimental
condition.* For those behind the veil, the decreasing ordering was double
investigator, inquisitorial, single investigator, and bargaining. Subjects in
the disadvantaged role also ordered the double investigator procedure sec-
ond, followed by equal preference for the inquisitorial and bargaining
procedures, with the single investigator procedure least preferred. Advan-
taged subjects expressed equal preference for the double investigator and
inquisitorial procedures, followed by a decreased preference for the single
investigator procedure, and least preference for the bargaining procedure.
For subjects in all three roles, the difference between adjacently ranked
procedures is highly significant (p <C.oor), with the exception that the
difference in preference between the double investigator and inquisitorial
procedures is significant at p <C .032*° for both the behind-the-veil and dis-
advantaged roles.

With these different preference orderings in mind, it may be helpful to
examine each of the five hearing procedures separately to determine if sub-
jects in different roles preferred a given procedure more than did those in
other roles. It had been predicted that subjects in the advantaged role would

significance by an overall test to determine if any differences exist among the conditions for each
measure. If the overall test is significant, comparisons between particular experimental conditions are
made using the method of contrasts. In this case, the probability level required for a difference to be
considered significant is lowered according to the number of comparisons made between experimental
conditions. Probability levels reported in this paper are those for specific comparisons, Multivariate
and overall significance tests on individual measures are significant whenever such comparisons are
reported, except as indicated. See D. MoRrrisoN, MULTIVARIATE StaTisTicaL METHODS (1967); B.
WINER, STATISTICAL PRINCIPLES IN EXPERIMENTAL DESIGN (2d ed. 1971).

29. The specific statistical analysis used here was a within subjects multivariate analysis of
variance, since all subjects rated each of the five hearing procedures. The analysis revealed a main
effect for the within subjects factor (type of hearing procedure); however, this was qualified by a
between subjects (role position) x within subjects interaction. There was no main effect of role
position. The comparisons discussed in this section involve consideration of the “simple effects” and
are presented to enable the reader to more fully understand the meaning of the role position x
hearing procedure interaction.

30. This difference may not be reliable. Since four comparisons have been made, a p level of 0125
would be required for significance.
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MEAN PREFERENCE RATING

—__ INFRONT
DISADVANTAGED

__ INFRONT
ADVANTAGED

BEHIND VEIL

| l | l |
] | ] | |
INQUISITORIAL  SINGLE ~ DOUBLE  ADVERSARY BARGAINING

INVESTIGATOR INVESTIGATOR

TYPE OF PROCEDURE
FIGURE 1. Preference Ratings of the Various Procedures by the Three Role Positions

prefer the inquisitorial and single investigator procedures more than would
subjects in the disadvantaged role, since these procedures could be expected
to provide for the expeditious transmission of evidence to the decisionmaker
with little distortion by partisan legal representatives. This expectation was
confirmed, for the difference in preference for the inquisitorial procedure
between these two roles is significant at p <C.032, and the difference in
preference for the single investigator procedure is significant at p < .009.%

31. The two tests of significance reported here are “one tailed” because the planned comparison
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It was also expected that individuals in the disadvantaged role would prefer
the adversary procedure more than would those in the advantaged role,
because the adversary procedure could be expected to enable the disadvan-
taged party to bolster his case and dispute his opponent’s contentions
through the services of a competent legal representative sympathetic to his
position. This hypothesis was also confirmed (p < .03).% Subjectsin the dis-
advantaged role were also found to prefer the bargaining procedure more
than those in the advantaged role (p < .01%) and more than those behind
the veil (p << .052). No significant difference in preference for the double
investigator procedure was detected among the three roles.

C. Correlates of Preference Ratings

In order to determine what factors subjects took into account in rating
the five hearing procedures according to preference, eight “pattern scores”
were developed to indicate for each subject the correlation between his pref-
erence ratings for the five procedures and his ratings of the procedures’
degrees of fairness, favorability to the disadvantaged party, favorability to
the advantaged party, and so forth. Descriptively, a pattern score represents
the extent to which a graph of a subject’s preference ratings would coin-
cide, for example, with a graph of his fairness ratings. In general, these
pattern scores represent the extent to which preference ratings may be
predicted by other ratings. Highly positive scores indicate a close relation-
ship between preference and one of the other eight ratings, while highly
negative scores represent a strong inverse relationship. Hence, a highly
positive pattern score relating fairness to preference would indicate that in
making preference judgments, subjects took into account and were per-
haps guided by their estimates of the relative fairness of the various pro-
cedures. Mean values of these pattern scores are shown in Table 1.*®

between the advantaged and disadvantaged roles involved a directional hypothesis. All other tests
reported in this section are two tailed unless otherwise indicated.

32. One tailed test of significance.

33. It should be noted that the correlations were not computed in the traditional manner across
subjects, but a correlation was computed for each subject across the five hearing procedures to repre-
sent the degree to which his preference ratings correlated with his other ratings of the procedures’
characteristics. Since the eight correlations computed for each subject are simply transformations
of his various ratings, they can be considered as correlation scores and subjected to further sta-
tistical analysis to determine differences among the three roles with respect to these scores. Because the
distribution of correlation cocfficients is nonnormal, the correlation scores were transformed into what
we have labeled “pattern scores” according to the following formula, where # is a correlation score:

pattern score=Y logn (1-+r/1—r)
The following table equates some correlations with these pattern scores:

correlation pattern score correlation pattern score
.00 .000 .60 693
.10 .100 70 867
.20 203 8o 1.099
.30 310 .90 1.472
.40 424 99 2.647
50 549
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TABLE 1
MeAN PrEFERENCE PATTERN ScorEs
Behind In-Front-of-Veil In-Front-of-Veil
Measure the Veil Disadvantaged Advantaged

Favors disadvantaged b11° 1.016° —.086
Favors advantaged —.179" —.552° 564
Evidence opportunity

for disadvantaged 396 842 420
Evidence opportunity

for advantaged .346 .199 .409
Fairness 997 912 .661
Decisionmaker control —.907 —.694 —.506
Self-control 559 569 525
Opponent control 432*° —.488 —.203

¢ Significant difference between Behind and Advantaged.
b Significant difference between Behind and Disadvantaged.
° Significant difference between Advantaged and Disadvantaged.

The best predictor of subjects’ preference ratings, regardless of experi-
mental condition, is their rating of the fairness of the various procedures,
with greater preference expressed for those procedures deemed most fair.
A graph of mean fairness ratings, shown in Figure 2, reveals that fairness
judgments do correspond closely with preference judgments as shown in
Figure 1.*

‘While for all subjects the judged fairness of the procedures was highly
correlated with their preference ratings, differences did appear among the
different roles with respect to other pattern scores in Table 1. Subjects in
the disadvantaged role and those behind the veil indicated greater prefer-
ence for those procedures that favored the disadvantaged party, while ad-
vantaged subjects showed a slight negative relationship between those two
ratings. (The differences between the advantaged role and the other two
roles were both significant at p < .001.) Subjects behind the veil and
disadvantaged subjects in front of the veil also differed from advantaged
subjects in the degree of correlation between their preference rating and
the extent to which they perceived hearing procedures to favor the advan-
taged party (p < .0o1 and p <C .0or). Similarly, the behind-the-veil and
disadvantaged subjects did not prefer procedures favoring the advantaged
party, while those in the advantaged role clearly did. With respect to the
opportunity for the presentation of evidence for the two parties, subjects

34, The fairness ratings do not appear to account for the lesser amount of preference assigned
to the single investigator model relative to the inquisitorial model; however, this does appear to be
accounted for by subjects’ belief in front of the veil that they would have less control under this pro-
cedure, and by subjects’ belief behind the veil that there is too little opponent control under this pro-
cedure.

HeinOnline -- 26 Stan. L. Rev. 1283 1973-1974



1284 STANFORD LAW REVIEW [Vol. 26: Page 1271

® 7
=
[.-
<t
o
6
n
7
w
=
o«
b 5 _ INFRONT
T T TT DISADVANTAGED
=
< o INFRONT
w 4 ADVANTAGED
=
~—— BEHIND VEIL
] ] | ! |
3 i ] [ { [

INQUISITORIAL  SINGLE DOUBLE  ADVERSARY BARGAINING
INVESTIGATOR INVESTIGATOR

TYPE OF PROCEDURE
FIGURE 2. Fairness Ratings of the Various Procedures by the Three Role Positions

behind the veil departed from their bias in favor of the disadvantaged party,
and like the advantaged subjects indicated a preference for procedures
having equality of opportunity for the presentation of evidence. Disadvan-
taged subjects maintained their egocentricity and were significantly dif-
ferent from those behind the veil in exhibiting greater preference for those
procedures that allowed the most opportunity for themselves to present
evidence (p < .02).

The opponent control pattern scores reveal a difference between sub-
jects behind and those in front of the veil, with the difference between
the disadvantaged role and the behind-the-veil role significant at p < .co1,
and the difference between the advantaged role and the behind-the-veil role
significantat p < .016. All roles preferred procedures minimizing decision-
maker control and maximizing self-control.

D. The Meaning of Fairness

Since the best predictor of preference ratings for all roles is the subjects’
fairness ratings, seven fairness pattern scores were constructed for each
subject to represent the correlation between his fairness ratings and his rat-
ings of the seven other characteristics of the procedures. The fairness pat-
tern scores were constructed in the same manner as the previously discussed
pattern scores,™ except that they indicate what characteristics subjects took

35. See note 28 supra.
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TABLE 2
Mean Farngss PATTERN Scores
Behind In-Front-of-Veil In-Front-of-Veil
Measure the Veil Disadvantaged Advantaged

Favors disadvantaged .896° 1.215° 19T
Favors advantaged —.295% —z12° 541
Evidence opportunity

for disadvantaged 603" 1.219° .6o2
Evidence opportunity

for advantaged 173" 280 “727
Decisionmaker control —1.088° —.909 —.426
Self-control 527 .867 575
Opponent control .388° —#31 —.058

2 Significant difference between Behind and Advantaged.
b Significant difference between Behind and Disadvantaged.
° Significant difference between Advantaged and Disadvantaged.

into account in making judgments about the fairness of the hearing pro-
cedures. The mean values of these fairness pattern scores are contained in
Table 2. Inspection of this table reveals that while subjects in all conditions
preferred fair procedures, those in different roles interpreted the meaning
of fairness differently. Subjects behind the veil viewed procedures as most
fair that favor the disadvantaged party, provide opportunity for the dis-
advantaged party to present evidence, and provide little decisionmaker
control. Those in the disadvantaged role were most concerned about their
own predicament, and rated procedures as most fair that favor themselves,
provide them with greater opportunity for evidence presentation, do not
favor the advantaged party, and maximize self-control while minimizing
decisionmaker and opponent control. Advantaged parties considered pro-
cedures most fair that provide opportunity for both parties to present evi-
dence.

Consideration of differences among subjects in the various conditions
with respect to each of the fairness pattern scores further reveals their dis-
similar interpretations of fairness. Subjects behind the veil and those in
the disadvantaged position show a more positive correlation between their
view of a procedure’s fairness and the extent to which they believe it favors
the disadvantaged party than do subjects in the advantaged position (with
differences significant at p < .007 and p < .oo1, respectively). The same
difference among roles occurs with respect to the fairness pattern scores
for the extent to which a procedure favors the advantaged party. Subjects
in both the behind-the-veil and disadvantaged roles viewed procedures that
favor the advantaged party as less fair, while those in the advantaged role
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disagreed, believing a procedure that favors themselves to be more fair
(p < .006 and p << .00r). Disadvantaged parties again maintained their
egocentricity with respect to the fairness pattern score for opportunity for
evidence presentation by the disadvantaged party: they attributed greater
fairness to those procedures providing them with greater opportunity than
did those behind the veil or those in the advantaged role (p < .006 and
p < .001). The only difference among conditions with respect to the fair-
ness pattern score of evidence opportunity for the advantaged party oc-
curred between the behind and advantaged roles (p < .012). Subjects be-
hind the veil do not exhibit as strong a correlation between fairness and
opportunity for evidence presentation for the advantaged as do those in
the advantaged role. A difference between these two roles also exists for
the fairness pattern scores for decisionmaker control (p < .006), with those
behind the veil more concerned in their fairness ratings about excessive deci-
stonmaker control than those in the advantaged condition. No significant
differences among the various conditions were found for self-control ; how-
ever, subjects behind the veil differed from those in the disadvantaged
condition for the fairness pattern score for opponent control (p < .0ox):
disadvantaged subjects perceived hearing procedures as less fair when they
allowed their opponent a high degree of control.

E. Negotiated Preference Ratings

Preference ratings resulting from negotiations occurring behind and in
front of the veil of ignorance are shown in Figure 3, along with individual
preference ratings for those behind the veil. An analysis of these ratings
reveals that the negotiated preference ordering for both the behind- and
in-front-of-the-veil pairs was adversary, double investigator, equal rating of
single investigator and inquisitorial, with bargaining last. (Differences in
preference were all significant at p <C .0or.) Comparisons of behind- and in-
front-of-the-veil negotiated preference ratings of each of the hearing pro-
cedures reveal no significant differences between the two groups.®

An analysis of individual preference ratings behind the veil and nego-
tiated preference ratings in front of the veil was performed to determine
if any differences existed in the ratings produced under these two condi-
tions. The analysis revealed no discernible difference in the preference
rating curves for these groups. This would indicate that negotiation in
front of the veil results in the same preference ratings as those made by
individuals behind the veil of ignorance. Since the original position ap-

36. A marginally significant difference (p < .08) was found between behind- and in-front-of-the-
veil negotiated preference ratings for the adversary procedure, but this is not reliable, especially since
the multivariate test that takes into account differences among the groups on all five hearing pro-
cedures was nonsignificant.
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