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FEDERAL QUESTION JURISDICTION

AND JUSTICE HOLMES

Ann Woolhandler* & Michael G. Collinst

INTRODUCTION

A recurring issue in the study of federal courts is what cases arise
under federal law for purposes of § 1331.1 The general rule is clear
enough. The federal issue must arise on the face of the plaintiff's
well-pleaded complaint. There are two categories of such cases. One
consists in causes of action created by the Constitution or federal law,
such as rights of action under the antitrust laws. Another category
comprises state causes of action with substantial and contested federal
ingredients. The late Paul Bator referred to these categories respec-
tively as "Proposition A" and "Proposition B" cases, terminology that
was incorporated into the third edition of Hart & Wechsler's federal
courts text. 2

Proposition B cases, even if not without defenders,3 have always
been considered more problematic than Proposition A cases. In

© 2009 Ann Woolhandler and Michael G. Collins. Individuals and nonprofit
institutions may reproduce and distribute copies of this Article in any format, at or
below cost, for educational purposes, so long as each copy identifies the authors,
provides a citation to the Notre Dame Law Review, and includes this provision and
copyright notice.
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1 28 U.S.C. § 1331 (2006).
2 See PAUL M. BATOR ET AL., HART AND WECHSLER'S THE FEDERAL COURTS AND

THE FEDERAL SYSTEM 995 (3d ed. 1988).
3 See, e.g., William Cohen, The Broken Compass: The Requirement that a Case Arise

"Directly" Under Federal Law, 115 U. PA. L. REv. 890, 906 (1967) (favoring retention of
hybrid cases where the case requires expertise in the construction of federal law and a
sympathetic trial forum); Richard D. Freer, Of Rules and Standards: Reconciling Statutory
Limitations on "Arising Under"Jurisdiction, 82 IND. L.J. 309, 344 (2007) (concluding that
when a state claim with federal ingredients obtains federal question jurisdiction
under § 1331, a centrality standard works fairly well in combination with the well-
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NOTRE DAME LAW REVIEW

American Well Works Co. v. Layne & Bowler Co., 4 Justice Holmes
famously stated, "A suit arises under the law that creates the cause of
action."5 And in Smith v. Kansas City Title & Trust Co., 6 he dissented
from the Court's opinion allowing federal jurisdiction over a state law
fiduciary duty claim raising a federal constitutional issue. 7 Nearly fifty
years ago, Judge Henry Friendly reinforced Holmes' position by refer-
ring to the majority opinion in Smith as a novelty-a "path-breaking
opinion."8 Friendly's view continues to have currency among modern
scholars who treat Proposition B as both historically and currently idi-
osyncratic. 9 What is more, the modern reemphasis on the value of
rules-particularly important in the jurisdictional context-has sug-
gested to many that, perhaps, it is time to inter Proposition B
altogether.10

pleaded complaint rule); David L. Shapiro, Jurisdiction and Discretion, 60 N.Y.U. L.
REV. 543, 570 (1985) (indicating that the federal courts should continue to have dis-
cretion in hybrid cases when there is an issue of "great federal moment"); cf Patti
Alleva, Prerogative Lost: The Trouble with Statutory Federal Question Doctrine After Merrell
Dow, 52 OHIO ST. L.J. 1477, 1498 (1991) (arguing that Congress' intent not to give a
right of action under a statute does not indicate that Congress did not want courts to
exercise their discretion in allowing federal question jurisdiction when the federal
statutory standard is incorporated into a state cause of action); Luman N. Mulligan, A
United Theory of 28 U.S.C. § 1331Jurisdiction, 61 VAND. L. REV. 1667, 1690 (2009) (pro-
viding a systematization of doctrine including state law actions with federal
ingredients).

4 241 U.S. 257 (1916).
5 Id. at 260.
6 255 U.S. 180 (1921).
7 See id. at 201-02.
8 See T.B. Harms Co. v. Eliscu, 339 F.2d 823, 827 (2d Cir. 1964).
9 See RIcHARD H. FALLON, JR. ET AL., HART AND WECHSLER'S THE FEDERAL COURTS

AND THE FEDERAL SYSTEM 881 (5th ed. 2003) ("Hopkins v. Walker, 244 U.S. 486 (1917),
stands with Smith as one of the few Supreme Court decisions clearly upholding juris-
diction under the general federal question statute over a suit that averred no federal
cause of action.").

10 See Grable & Sons Metal Prods., Inc. v. Darue Eng'g & Mfg., 545 U.S. 308, 321
(2005) (Thomas, J., concurring) (suggesting that the Court reconsider its interpreta-
tion of § 1331 allowing for hybrid cases because of the need for clarity in jurisdic-
tional rules); FALLON ET AL., supra note 9, at 886 ("Assuming that in some cases (like
Smith) the recognition of the § 1331 jurisdiction is desirable, is the game worth the
candle?"); id. at 132 (Supp. 2008) (questioning whether access to federal court
should depend on state pleading conventions); Linda R. Hirshman, Whose Law Is It,
Anyway? A Reconsideration of Federal Question Jurisdiction over Mixed State and Federal Law,
60 IND. L.J. 17, 63, 72 (1984) (recommending the Holmes approach in light of the ad
hoc nature of looking to the federal quality of each dispute); Douglas D. McFarland,
The True Compass: No Federal Question in a State Law Claim, 55 U. KAN. L. REV. 1, 41-47
(2006) (also arguing for the Holmes approach); Daniel J. Meltzer, Jurisdiction and
Discretion Revisited, 79 NOTRE DAME L. REV. 1891, 1913-15 (2004) (doubting whether
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2009] FEDERAL QUESTION JURISDICTION AND JUSTICE HOLMES 2153

The Supreme Court's decision in Merrell Dow Pharmaceuticals, Inc.
v. Thompson' seemed to indicate the end was near-at least for state
causes of action incorporating federal statutory (as distinguished from
constitutional) standards of care. 12 But the Court could not seem to
pull the plug. In Grable & Sons Metal Products Inc. v. Darue Engineering
& Manufacturing,13 the Court allowed federal question removal of a
state quiet tide action that sought to undo a federal tax sale for failure
to meet federal statutory notice requirements.1 4

This Article, by looking at the history of federal question jurisdic-
tion, seeks to shed light on the persistence of Proposition B. Current
§ 1331 descended from the Judiciary Act of 1875, which provided for
jurisdiction over cases "arising under the Constitution or laws of the
United States. ' 15 For clues as to what contemporaries might have
seen the 1875 statute as addressing, this Article looks at the pre-1875
application of provisions granting federal court jurisdiction for cases
"arising under" particular sets of congressional laws, such as the reve-
nue and patent laws. It also looks to the pre-1875 use of diversity juris-
diction as a means for raising federal constitutional issues. In
addition, it evaluates early use of the 1875 Act. This history suggests
that Proposition B cases were perhaps the paradigm "arising under"
cases. Holmes' attempt to exclude Proposition B cases from federal
courts represented a break with the past-one that perhaps resulted
from his predictivist legal philosophy. What is more, it is uncertain
whether Holmes' test represented the clear rule it is supposed to
embody.

While the historical and Holmesian support for excising Proposi-
tion B cases from federal court may be weaker than many suppose,
there may be other reasons for limiting Proposition B cases' access to
federal courts. Rules for allocating jurisdiction are desirable. In addi-
tion, judicial and congressional assumptions that federal law will be
enforced through general or state law remedies have faded-particu-

the courts can establish a coherent framework for determining which state cases with
federal ingredients should obtain an original federal forum, and suggesting that
Holmes' approach might be preferable even if a few cases like Smith were excluded
from lower federal court jurisdiction); Rory Ryan, It's Just Not Worth Searching for Wel-
come Mats with a Kaleidoscope and a Broken Compass, 75 TENN. L. REv. 659, 669-72,
687-88 (2008) (urging congressional displacement of "the second branch" of federal
question jurisdiction).

11 478 U.S. 804 (1986).
12 Id. at 816-18.
13 545 U.S. 308 (2005).
14 Id. at 312-14.
15 Act of Mar. 3, 1875, ch. 137, § 1, 18 Stat. 470, 470. The amount in controversy

had to exceed $500. Id. § 2, 18 Stat. at 470.
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larly for federal statutory law. We briefly sketch a possible resolution
in the distinction arguably suggested by Merrell Dow-excluding Pro-
position B actions based on statutes while including those based on
the Constitution.

16

I. PRIMARY AND REMEDIAL RIGHTS

A. Hart and Sacks

In his famous 1954 article, The Relations Between State and Federal
Law, Henry Hart stated:

[L]egal problems repeatedly fail to come wrapped up in neat pack-
ages marked "all-federal" or "all-state."...

The complexities thus created are greatly enhanced by the cir-
cumstance, of enormous significance in American federalism, that
state courts are regularly employed for the enforcement of feder-
ally-created rights . . .while federal courts are employed for the
enforcement of state-created rights .... In so enforcing substantive
rights and duties created by the other system, each of the two sys-
tems of courts employs its own rules of procedure and to some
extent its own remedial concepts. To the problems of disentangling
federal substantive law from state substantive law are thus added
problems of disentangling substantive law, state or federal as the
case may be, from federal or state procedural and remedial law. 17

Hart's discussion appears to be informed by a distinction between
remedial rights and duties on the one hand, and primary rights and
duties on the other. In The Legal Process, Hart and Albert Sacks
explained that a primary duty is "an authoritatively recognized obliga-
tion..., not to do something, or to do it, or to do it if at all only in a
prescribed way."' 8 A primary duty is often one with respect to others,

16 Merrell Dow did not in terms call for this result, but it might often follow from
its holding that Proposition B actions should normally stay in state court if Congress
deliberately forwent creating a federal cause of action. Cf FALLON ET AL., supra note
9, at 883 (suggesting that after Merrell Dow the Smith rule would be primarily of use in
the unusual situation where the plaintiff elects to sue on a state law claim when a
federal law claim was also available).

17 Henry M. Hart, Jr., The Relations Between State and Federal Law, 54 COLUM. L.
REv. 489, 498 (1954). States, he opined, would necessarily have to give "the last-ditch
remedy of defense" for constitutional violations. But, for the most part, "[t]he states,
it is plain, are free to give such remedies as they choose for violations of federal rights
by state officials, provided only that the remedies do not conflict with any provision,
express or implied, of federal law." Id. at 523.

18 HENRY M. HART, JR. & ALBERT M. SACKS, THE LEGAL PROCESS 130 (William N.
Eskridge, Jr. & Philip P. Frickey eds., 1994); see also id. ("The duty... is the central
conception of regulatory law . . . ."); cf. id. at 127-28 n.4 (reproducing Professor
Hohfeld's tables ofjural opposites and jural correlatives).

2154 [VOL. 84:5

HeinOnline -- 84 Notre Dame L. Rev. 2154 2008-2009



2009] FEDERAL QUESTION JURISDICTION AND JUSTICE HOLMES 2155

who have primary rights. For example, a person may have a primary
duty not to cause injury to the property of another, who has a primary
right.

When a person breaches a primary duty, his breach "may or may
not give rise, by operation of law," to a remedial duty-a duty to pro-
vide a remedy to the person whose primary rights were violated and
who now has a remedial right. 19 Remedial rights take the form of
remedial rights of action. 20 Thus the person whose primary right not
to be injured by another was violated may have a tort action-a reme-
dial right-against the violator.

Although primary rights and duties often have corresponding
remedial rights and duties, Hart and Sacks saw the concepts as suffi-
ciently separate that one could not merely reason back from remedial
rights to primary rights. 2 1 For example, a remedial duty may be

merely "to do what you were supposed to do in the first place," 22 such
as paying required wage rates under the Fair Labor Standards Act.23

On the other hand, the addition of an equal amount of liquidated
damages under the Act does not match the primary duty. In addition,
a private party may have primary rights for which only government
officials have remedial rights. 24

B. Predecessors to Hart and Sacks

Hart and Sacks' terminology was somewhat familiar to nineteenth
century lawyers, and the distinction would play a role in Holmes'
thought (as discussed more fully below) .25 John Austin referred to
primary rights and to sanctioning (or secondary) rights, which were
consequences of violations of primary rights.26 For Austin the com-
mand of the sovereign backed by "[b] eing liable to evil.., if I comply

19 Id. at 137.
20 Id.
21 Id. at 138.
22 Id. at 137.
23 29 U.S.C.A. § 206 (West 1998 & Supp. 2008).

24 See HART & SACKS, supra note 18, at 138.
25 See infra Part IV for further discussion on this topic.

26 See JOHN AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED, at xxiii
(London, John Murray 1832) [hereinafter AUSTIN, PROVINCE]; 2 JOHN AUSTIN, LEC-

TURES ON JURISPRUDENCE 760-65 (Robert Campbell ed., London,John Murray 5th ed.
1885) [hereinafter AUSTIN, LECTURES]. Austin modified Jeremy Bentham's and cer-
tain German jurists' categorizations of substantive and adjective law. 2 AUSTIN, LEC-

TuREs, at 761-62; see also WILLIAM B. HALE, HANDBOOK ON THE LAW OF TORTS § 1, at 3
n.3 (St. Paul, West Publ'g Co. 1896) (discussing Austin's modification of Bentham's
categories).
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not" was the source of all legal duties and rights.27 He therefore
stated, "In strictness, my own terms, 'primary and secondary rights
and duties,' do not represent a logical distinction. For a primary right
or duty is not of itself a right or duty, without the secondary right or
duty by which it is sustained; and e converso.'"2 8 Austin nevertheless
found the distinction between primary and sanctioning rights useful
for systematizing law. 29

In the latter half of the nineteenth century, John Norton Pome-
roy, in his treatises Remedies and Remedial Rights and Equity Jurispru-

dence, adverted to the primary/sanctioning terminology, but preferred
primary/remedial. 30 He used these concepts, among other things, to
address whether equity merely provided additional remedial rights for
the same primary rights as those vindicated at common law or instead
vindicated additional primary rights. 3 1 Pomeroy's treatises helped to
give the terminology some currency in American cases and legal
thought.

32

While useful for positivists such as Austin, the primary/remedial
distinction also corresponded to the preexisting, nonpositivist com-
mon law distinction between right and remedy. Nineteenth century
lawyers and judges often saw traditional rights of property and person,
as well as rights to have contracts performed, as existing apart from
the remedies that might enforce them. Courts therefore frequently
treated statutes of limitations on bringing common law actions as
affecting merely the remedy and not the right, such that a time-barred
action might be brought if the statute of limitations were repealed. 33

27 AUSTIN, PROVINCE, supra note 26, at 7; id. at 5-6 ("Every law or rule... is a
command."); id. at 7 ("Command and duty are, therefore, correlative terms ... wher-
ever a duty lies, a command has been signified.").

28 2 AUSTIN, LECTURES, supra note 26, at 768; see also 1 id. at 410 ("[T]he party
who lies under a duty is bound or obliged by a sanction.").

29 See, e.g., 2 id. at 770-71.
30 SeeJOHN NORTON POMEROY, REMEDIES AND REMEDIAL RIGHTS § 1, at 1 (Boston,

Little, Brown, & Co. 1876) [hereinafter POMEROY, REMEDIES]; 1 JOHN NORTON POME-

ROY, A TREATISE ON EQUITYJURISPRUDENCE § 91, at 76 (San Francisco, A.L. Bancroft &

Co., 1881) [hereinafter POMEROY, EQUITY JURISPRUDENCE].

31 See POMEROY, REMEDIES, supra note 30, § 45, at 51; 1 POMEROY, EQuI-YJURISPRU-

DENCE, supra note 30, § 97, at 80-84.

32 See, e.g., 1 JOSEPH H. BEALE, A TREATISE ON THE CONFLICT OF LAWS § 8A.10, at
67, § 8A.27, at 84 (1935) (discussing primary and remedial rights); HALE, supra note
26, § 1, at 3 n.3 (citing Pomeroy, Austin, and Bentham in discussing the primary/
remedial distinction).

33 See, e.g., Campbell v. Holt, 115 U.S. 620, 628-29 (1885) (finding no constitu-
tional infirmity with the statutory revival of an expired debt claim). For a discussion

of Campbell see Ann Woolhandler, Public Rights, Private Rights, and Statutory Retroactiv-

ity, 94 GEo. L.J. 1015, 1039-40 (2006).

2156 [VOL. 84:5
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Similarly, legislatures could retroactively validate ultra vires municipal
bonds, "by clothing them with forms which are essential to their
enforcement, but not to their existence. '34

Using these concepts, Proposition B cases may be characterized
as those in which at least part of the primary duties being enforced are
federal (and are properly alleged in the complaint), but the remedial
rights take the forms of state law. For example, a state law action to
remove a cloud on title might determine which of two rivial claimants
had better title from the federal government.35 Because the history of
Proposition B cases starts in the pre-Erie world, we also consider gen-
eral common law actions in federal courts that enforced federal pri-
mary rights as within the ambit of potential Proposition B cases. For
example, we include general law assumpsit actions to determine if fed-
eral customs officials were entitled to exact duties on particular goods.
It is appropriate to see such general law actions raising federal statu-
tory and constitutional issues as Proposition B predecessors because
the Court itself distinguished such nonstatutory actions from causes of
action that federal statutes explicitly created.36 Post-Erie, the Court
would recharacterize some of the nonstatutory actions as entirely fed-
eral law actions-for example, equity actions raising constitutional
issues. But to the nineteenth and early twentieth centuries, such
actions were hybrids,37 and one would understate the significance of
Proposition B cases were one to exclude these mixed actions from
consideration.

II. THE SCOPE or EARLY JURISDICTIONAL GRANTS
TO THE FEDERAL COURTS

It is often assumed that the absence of general federal question
jurisdiction before 1875 meant that there were few federal question
cases in the lower federal courts. 38 But when Congress legislated in

34 See Read v. City of Plattsmouth, 107 U.S. 568, 575 (1883). For a discussion of
Read, see Woolhandler, supra note 33, at 1038 & n.139.

35 See, e.g., Hopkins v. Walker, 244 U.S. 486 (1917).
36 See infra Part II.A.
37 SeeJohn Harrison, Ex parte Young, 60 STAN. L. REv. 989, 1014 (2008) (stating

that the cause of action in Ex parte Young, 209 U.S. 123 (1908), did not derive from
the Constitution and would likely not have been considered federal).

38 See, e.g., Wythe Holt, "To Establish Justice": Politics, the Judiciary Act of 1789, and
the Invention of the Federal Courts, 1989 DUKE L.J. 1421, 1517-18 (indicating that the
framers of the 1789 Judiciary Act desired to reassure Antifederalists, with the result
that "the restrictions on the national judicial power in the Act vastly outweighed its
expansiveness"); id. at 1485 (noting that among the reassuring restrictions, "[f]ederal
question cases must be tried in state courts," with review only to the Supreme Court);
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certain substantive areas, it frequently provided federal court jurisdic-
tion.39 In addition, diversity actions were intended to provide, and
often did provide, a vehicle for raising federal questions as between
citizens of different states.

A. "Arising Under" Provisions

Of interest in evaluating the 1875 general federal question statute
are pre-1875 provisions for federal court jurisdiction for actions "aris-
ing under" specific statutes. While some such provisions found their
main use in supporting jurisdiction for claims more or less explicitly
authorized by statute, others typically supported jurisdiction for non-
statutory actions-state or general common law actions with federal
ingredients.

1. Statutorily Derived Actions

Patent and copyright were in the category where "arising under"
provisions largely supported statutory actions. Early federal laws pro-
vided for infringement actions to be brought as "actions on the case,"
and beginning in 1793 such actions could be brought in the federal
circuit courts without regard to diversity or amount in controversy. 40

In 1819, after questions arose as to whether injunctions could be

see also William R. Casto, An Orthodox View of the Two-Tier Analysis of Congressional Con-
trol over Federal Jurisdiction, 7 CONST. COMMENT. 89, 93 (1990) (indicating that the 1789
Judiciary Act excluded a number of federal question cases from federal jurisdiction,
including many significant cases arising under the Treaty of Paris); cf. FELIX FRANK-

FURTER & JAMES M. LANDIS, THE BUSINESS OF THE SUPREME COURT 65 (1928) (stating
that it was only with the 1875 Act that the federal courts "ceased to be restricted
tribunals of fair dealing between citizens of different states and became the primary
and powerful reliances for vindicating every right given by the Constitution, the laws,
and treaties of the United States"); Alleva, supra note 3, at 1498 (stating that "section
1331 represented a startling advance for the lower federal courts").

39 Cf David E. Engdahl, Federal Question Jurisdiction Under the 1789Judiciary Act, 14
OKLA. CITY U. L. REV 521, 521 (1989) (arguing that under the Judiciary Act of 1789,
ch. 20, 1 Stat. 73, federal question jurisdiction "was fully vested" (if one includes
Supreme Court appellate jurisdiction), and that lower federal court jurisdiction was
more extensive than many have appreciated); id. at 526, 532 (claiming that the provi-
sion for jurisdiction for "'all suits for penalties and forfeitures incurred, under the
laws of the United States,'" allowed private actions to enforce federal statues, e.g., for
violation of the patent laws (quoting Judiciary Act of 1789, ch. 20, § 9, 1 Stat. 73, 77)).

40 SeeAct of Feb. 21, 1793, ch. 11, § 5, 1 Stat. 318, 322 (providing for circuit court
jurisdiction in cases of violations of patent rights); see also Act of Apr. 17, 1800, ch. 25,
§ 3, 2 Stat. 37, 38 (same). For a discussion of both Acts, see Donald Shelby Chisum,
The Allocation ofJurisdiction Between State and Federal Courts in Patent Litigation, 46 WASH.
L. REV. 633, 635-39 (1971) (examining the early statutes granting federal jurisdiction
to cases involving patent rights).

2158 [VOL. 84:5
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entered against infringement absent diversity,4 1 Congress legislated
that the circuit courts "shall have original cognisance, as well in equity
as at law, of all actions, suits, controversies, and cases, arising under"
the patent and copyright laws. 42

The Court apparently saw the infringement suits brought under
this statute and similar superseding provisions as taking their origins
in statutes. Justice Johnson, in his dissent in Osborn v. Bank of the
United States,43 referred to a patent action as in the category that "'live,
move and have its being,' in a law of the United States."44 Justice
Thompson, on Circuit, stated "Copyright was formerly considered to
be founded on common law, but it can now only be viewed as part of
our statute law."45 What is more, the Court early distinguished
infringement actions from actions based on licensing contracts, the
latter not "arising under" the patent statutes, but rather from the vol-
untary agreement of the parties. 46

41 See Livingston v. Van Ingen, 15 F. Cas. 697, 698 (C.C.D.N.Y. 1811) (No. 8420)
(holding that there was no jurisdiction to issue an injunction for violation of the pat-
ent laws); cf Stearns v. Barrett, 22 F. Cas. 1175, 1179 (C.C.D. Mass. 1816) (No.
13,337) (holding that an action was in the nature of a common law writ of scire facias,
and stating, "[w]hether a more convenient, as well as more effectual remedy, might
not have been obtained by a bill in equity, to set aside a patent for fraud or imposi-
tion, it is not the province of ajudicial tribunal to consider or decide"). For an exami-
nation of the cases, see Engdahl, supra note 39, at 538 & n.79.

42 Act of Feb. 15, 1819, ch. 19, 3 Stat. 481, 481. Later statutes used similar lan-
guage. See Chisum, supra note 40, at 638-39.

43 22 U.S. (9 Wheat.) 738 (1824).
44 Id. at 887-88 (Johnson, J., dissenting); cf United States v. Am. Bell Tel. Co.,

159 U.S. 548, 552, 553-54 (1895) (stating "[n]ow, actions at law for infringement, and
suits in equity for infringement, for interference and to obtain patents, are suits which
clearly arise under the patent laws, being brought for the purpose of vindicating
rights created by those laws," in discussing why Court of Appeals' decisions would not
be appealable of right to the Supreme Court under provisions making the decisions
of the Courts of Appeals final "in all cases arising under patent laws").

45 Clayton v. Stone, 5 F. Cas. 999, 1000 (C.C.S.D.N.Y. 1829) (No. 2872).
46 See Wilson v. Sandford, 51 U.S. (10 How.) 99, 102 (1851) (characterizing the

suit as one on the contract and the rights of which "depend altogether upon common
law and equity principles," for purposes of determining whether appellate review
would lie from the lower federal court without regard to amount in controversy for a
case that arose under the patent law); see also Hartell v. Tilghman, 99 U.S. 547, 553-54
(1879) (in a suit between nondiverse parties, rejecting the plaintiffs attempt to treat
the claim as one of infringement rather than contract); Brown v. Shannon, 61 U.S.
(20 How.) 55, 56 (1858) (concluding that the Court only had appellate jurisdiction if
there were over $2000 in controversy, because the bill "must be regarded and treated
as a proceeding to enforce the specific execution of the contracts... and not as one
to protect the complainants in the exclusive enjoyment of a patent right"); Goodyear
v. Union India Rubber Co., 10 F. Cas. 726, 727 (C.C.S.D.N.Y. 1857) (No. 5586) ("If, in
the use of the thing granted, the licensee does not perform his covenants, although

HeinOnline -- 84 Notre Dame L. Rev. 2159 2008-2009



NOTRE DAME LAW REVIEW

These cases therefore provide some early historical support for
treating "arising under" cases as directed to actions explicitly provided
for by statutes.47 They also suggested a well-pleaded complaint rule,
because the federal courts looked to the plaintiff's complaint to assess
jurisdictional sufficiency.48

2. Nonstatutory "Arising Under" Actions

While cases arising under the patent and copyright laws typically
took the form of statutorily based infringement actions, "arising
under" language in other statutes tended to encompass state and gen-
eral law remedial rights used to vindicate federal primary rights. This
was particularly evident in cases of nonstatutod-y review of government
action-that is, common law and equity actions challenging official
behavior.

49

there is, by such performance, a violation of the rights of the patentee, such violation
is not a violation of the rights of the patentee as secured by a law of the United States,
but a violation of his rights as secured by the covenants."); Pulte v. Derby, 20 F. Cas.
51, 51-53 (C.C.D. Ohio 1852) (No. 11,465) (holding that the suit arose on a contract
rather than under the copyright laws). For a discussion of the pleaders' options in
whether to allege a contract or an infringement claim, see Chisum, supra note 40, at

646-48.

47 See T.B. Harms Co. v. Eliscu, 339 F.2d 823, 826-28 (2d Cir. 1964) (Friendly, J.)
(noting that the Holmes "creation" test explains many copyright and patent cases,

although also noting some cases that fell outside of it); see also supra text accompany-
ing note 8.

48 See Michael G. Collins, Jurisdictional Exceptionalism, 93 VA. L. REV. 1829,
1854-55 & n.108 (2007) (stating that patent litigation "offer[ed] a clear foreshad-

owing of the well-pleaded complaint rule"); cf AnthonyJ. BelliaJr., Article Ill and the

Cause of Action, 89 IowA L. REV. 777, 801-03, 808 (2004) (arguing that the ingredient
language in Osborn referred to an essential component of the cause of action).

49 For discussions of the concept of nonstatutory review, see Clark Byse & Joseph
V. Fiocca, Section 1361 of the Mandamus and Venue Act of 1962 and "Nonstatutory"Judicial

Review of Federal Administrative Action, 81 HARV. L. REV. 308, 321-23 (1967) (providing
a description of nonstatutory review that includes common law damages and equity
actions which may be based on specific statutes or general statutes such as 28 U.S.C.
§ 1331 as well as 28 U.S.C. §§ 1337 and 1339, conferring original jurisdiction on civil

actions "arising under" the acts of Congress regulating commerce and relating to the
postal service, respectively); cf. John F. Duffy, Administrative Common Law in Judicial
Review, 77 TEX. L. REV. 113, 121-26 (1998) (arguing that the federal courts were
granted power under the 1875 Act to administer a federal common law of equity that

justified nonstatutory review in cases such as American School of Magnetic Healing v.
McAnnulty, 187 U.S. 94 (1902), but that such powers should contract with the advent

of the Administrative Procedure Act).
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a. Revenue Cases

Claims by citizens against co-citizen federal customs collectors (as
distinguished from enforcement actions by the collectors) at first
could not be brought in federal courts,50 but only in state courts with
the possibility of Supreme Court review under section 25 of the 1789
Judiciary Act.51 South Carolina's resistance to federal tariffs of 1828
and 1832 in the Nullification Crisis led to Congress' passage of the
Force Act in 1833,52 providing "[t]hat the jurisdiction of the circuit
courts of the United States shall extend to all cases, in law or equity,
arising under the revenue laws of the United States, for which other
provisions are not already made by law." 53

These provisions did not so much establish or create any particu-
lar federal right of action; rather, the Force Act authorized state and
general common law actions to be brought in federal courts.54 Plain-
tiffs, without regard to diversity or amount in controversy, could now
file assumpsit actions for duties paid under protest in federal courts in
the first instance; such cases "arose under" the revenue laws. 55 These

50 This is true at least absent diversity and the amount in controversy, or possibly
admiralty jurisdiction. Cf Ex parte Davenport, 31 U.S. (6 Pet.) 661, 664 (1832) (hold-
ing that in a suit in federal court on a customs bond, the taxpayers can make ordinary
merits defenses).

51 See Ins. Co. v. Ritchie, 72 U.S. (5 Wall.) 541, 542-43 (1867) (stating that prior
to the 1833 Act, actions by citizens against collectors had to be brought in state court,
but that with the 1833 Act, many actions were removed (citing Elliott v. Swartwout, 35
U.S. (10 Pet.) 137 (1836); Bend v. Hoyt, 38 U.S. (13 Pet.) 263 (1839))).

52 Act of Mar. 2, 1833, ch. 57, 4 Stat. 632.
53 Id. § 2, 4 Stat. at 632. The Act also allowed customs officers to bring actions for

damages in federal courts against persons who harmed them:
[A]nd if any person shall receive any injury to his person or property for or
on account of any act by him done, under any law of the United States, for
the protection of the revenue or the collection of duties on imports, he shall
be entitled to maintain suit for damage therefor in the circuit court of the
United States in the district wherein the party doing the injury may reside,
or shall be found.

Id., 4 Stat. at 632-33.
54 Id.
55 See Rankin v. Hoyt, 45 U.S. (4 How.) 327, 327 (1845) (entertaining an assump-

sit action on writ of error to the Circuit Court of the United States for the Southern
District of New York); Swartwout v. Gihon, 44 U.S. (3 How.) 110, 110 (1845) (holding,
on writ of error to the Circuit Court for the Southern District of New York, that verbal
notice of protest would suffice); see also Ritchie, 72 U.S. (5 Wall.) at 543 ("Under that
act [the 1833 Act] citizens of the same State might sue each other for causes arising
under the revenue laws. A citizen injured by the proceedings of a collector might
have an action against him for the injury, though a citizen of the same State with
himself.").
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common law actions were similar to those brought in state courts and
removed under the Force Act's revenue officer removal provisions.5 6

These assumpsit actions enforced both state law or general law
primary rights (the right to property and not to have it taken without
legal justification) and federal primary rights (the presence or
absence of federal legal justification). As the Court stated,

The law as laid down by this court with respect to collectors of reve-
nue . . . is precisely that which is applicable to agents in private
transactions between man and man, viz: that a voluntary payment to
an agent without notice of objections will not subject the agent who
shall have paid over to his principal; but that payment with notice,
or with a protest against the legality of the demand, may create a
liability on the part of the agent who [s] hall pay over to his princi-
pal in despite of such notice or protest.57

A plaintiff would typically allege a collector's demand for a tax, that
the collector's demand was not justified under the federal law, and
that the plaintiff had protested before payment that the demand was
illegal. 5 8 The absence of federal authority thus was part of the com-
plaint. Like the patent and copyright cases, then, the assumpsit cases
suggested the existence of a well-pleaded complaint rule.

The common law nature of these taxpayer remedies was reflected
in Congress' reaction to the Supreme Court's decision in Cary v. Cur-
tis.5 9 In Cary, the Court held that an 1839 federal statute6° that pro-

56 Act of Mar. 2, 1833, ch. 57, § 3, 4 Stat. 632, 633 (allowing officers to remove
"for ... any act done under the revenue laws of the United States, or under colour
thereof, or ... under any such [revenue] law" and also providing habeas for such
officers); Elliott, 35 U.S. (10 Pet.) at 138 (recognizing assumpsit action against collec-
tor for excess duties paid under protest in action removed from state court).

57 Cary v. Curtis, 44 U.S. (3 How.) 236, 239-40 (1845).
58 Cf Spreckels Sugar Ref. Co. v. McClain, 192 U.S. 397, 417 (1904) (holding that

a suit for money paid under protest arose under the general federal question provi-
sion because the plaintiffs demand claimed that the act under which the defendant
proceeded to collect the taxes was repugnant to the Constitution and also arose
under a statute providing for internal revenue). Similarly, in Elliott, the Court upheld
removal, reciting in the statement of the case (and possibly indicating what was in the
complaint):

The action was assumpsit, to recover from the defendant the sum of
thirty-one hundred dollars and seventy-eight cents, received by him for
duties, as collector of the port of New York, on an importation of worsted
shawls ... and worsted suspenders .... The duty was levied at the rate of

fifty per centum ad valorem, under [a congressional act] as manufactures of
wool, or of which wool is a component part.

35 U.S. (10 Pet.) at 138.
59 44 U.S. (3 How.) 236 (1845); see also id. at 246 (referring to Elliott, the Court

stated, "i] t was, unquestionably, decided upon principles which may be admitted in
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vided for certain administrative remedies had impliedly superseded
the previously available assumpsit action.61 Congress reacted by
restoring the previously available action, but in language indicating
that the assumpsit against the collector was a preexisting common law
action rather than a statutorily created one: "[N] othing contained in
the [Act of March 3, 1839] shall take away, or be construed to take
away or impair, the right of any person" who had paid under written
protest "to maintain any action at law against such collector."62

The assumpsit actions for customs collection were largely,
although not completely, 63 displaced by administrative remedies with
specific judicial review provisions in 1864.64 The court stated with ref-
erence to the 1864 Act, that

it is apparent that the common-law action recognized as appropri-
ate by the decision in Elliott v. Swartwout has been converted into an
action based entirely on a different principle-that of a statutory
liability, instead of an implied promise-which, if not originated by
the act of Congress, yet is regulated, as to all its incidents, by express
statutory provisions. 65

In 1864, however, a federal statute extended the 1833 Force Act's

jurisdictional provisions to "all cases arising under the laws for the

ordinary cases of agency" that were dependent on the agent's ability to retain the
money); id. at 237 (argument of counsel) (arguing that the assumpsit was allowable
"[b]ecause this right existed at common law, and the statute does not express a clear
intent" to abrogate it); id. at 254 (Story, J., dissenting) ("Now, how stands the com-
mon law on this very subject? It is, that an action for money had and received lies in
all cases to recover back money which a person pays to another in order to obtain
possession of his goods from the latter, who withholds them from him upon an illegal
demand, or claim, colore officii, and thus wrongfully receives and withholds the
money.").

60 Act of Mar. 3, 1839, ch. 82, § 2, 5 Stat. 339, 348.
61 Cary, 44 U.S. (3 How.) at 252.
62 Act of Feb. 26, 1845, ch. 22, 5 Stat. 727. The protest had to be in writing. Id.
63 See infra text accompanying notes 135-36.
64 Act of June 30, 1864, ch. 171, §§ 14-15, 13 Star. 202, 214-15. This Act

required exhaustion of certain administrative remedies, with a possibility of a suit for
recovery within ninety days of the decision of the Secretary of the Treasury. Id. § 14,
13 Stat. at 214. The Act of June 10, 1890, ch. 407, § 15, 26 Stat. 131, provided a
different system of administrative appeals, with court review of the decision of the
board of appraisers. Id. § 15, 13 Stat. at 214. No action against the collector was
allowed for matters that might be appealed under the Act. Id. Matters outside the
Act were still subject to common law actions. See infra notes 135-36 and accompany-
ing text.

65 Arnson v. Murphy, 109 U.S. 238, 243 (1883) (citation omitted) (holding that it
was therefore improper to bar the action under the New York statute of limitations
when the importer had brought the action within ninety days of the Secretary of Trea-
sury's decision as required by the statute).
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collection of internal duties, stamp duties, licenses, or taxes." 66 This
provision allowed co-citizen assumpsit actions against internal revenue
collectors (as distinguished from customs collectors) to be brought
originally in the federal courts. 67 In 1866, however, Congress passed a
removal provision specific to internal revenue 68 and simultaneously
repealed the cross reference to the 1833 Force Act.69 This repealing
provision meant that co-citizen assumpsits could not be filed originally
in federal court,70 although virtually all of them could be removed
from state courts. The Court opined that disallowing the original fed-
eral court actions did not make a lot of sense. 7 1 And with the passage
of the general federal question act in 1875, plaintiffs who could meet
the amount in controversy returned to filing assumpsit cases in the
lower federal courts against internal revenue officers. 72

66 See Act ofJune 30, 1864, ch. 173, § 50, 13 Stat. 223, 241, repealed by Act ofJuly
13, 1866, ch. 184, § 68, 14 Stat. 98, 172. The 1866 Act provided for broad removal.
§ 67, 14 Stat. at 171. Congress had passed internal revenue laws to meet expenses of
the Civil War, and uncertainty had existed as to whether the Force Act's provisions
should be interpreted to extend to these laws. See City of Philadelphia v. Collector, 72
U.S. (5 Wall.) 720, 721-22 (1867).

67 See, e.g., Assessor v. Osbornes, 76 U.S. (9 Wall.) 567, 573 (1870) (noting that
the assumpsit against the collector could undoubtedly have been maintained under
the 1864 Act, but was not longer available); Ins. Co. v. Ritchie, 72 U.S. (5 Wall.) 541,
544 (1867) (noting that, although the suit had been brought while the 1864 Act was
in force, and no question ofjurisdiction would have arisen had that Act remained in
force, the Act of July 13, 1866, 14 Stat. at 172, repealed such original jurisdiction,
although possibly Congress had not intended this result given that the 1833 Act giving
original jurisdiction in customs cases was not affected).

68 See Act of July 13, 1866, ch. 184, § 67, 14 Stat. 98, 171.
69 See id. § 68, 14 Stat. at 172.
70 Assumpsits contesting other exactions continued by removal or by original

jurisdiction where there was jurisdiction. See, e.g., Dunlap v. United States, 173 U.S.
65, 70-76 (1899) (involving assumpsit originating in the Court of Claims); Hamilton
v. Dillin, 88 U.S. (21 Wall.) 73, 74 (1875) (involving assumpsit filed originally in fed-
eral court by those who had paid to the surveyor of the port of Nashville for permits to
ship cotton during the war to loyal states, in which the court approved such charges as
within the war power).

71 See Ritchie, 72 U.S. (5 Wall.) at 541-45 (opining that there was no reason to
discriminate between actions under the internal revenue laws and the customs laws,
for which the 1833 Act was still in force); see also Hornthall v. Collector, 76 U.S. (9
Wall.) 560, 565-66 (1870) (reiterating that an original action against the internal
revenue collector could not be brought originally in federal court, although it could
be removed); cf Stewart v. Barnes, 153 U.S. 456, 464 (1894) (involving assumpsit
against collector removed from state court).

72 See, e.g., Patton v. Brady, 184 U.S. 608, 611-23 (1902) (holding that general
federal question jurisdiction was proper for an action to recover taxes paid tinder
protest, and raising the constitutionality of the federal law under which the collector
acted); see also Spreckels Sugar Ref. Co. v. McClain, 192 U.S. 397, 405-17 (1904)
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b. Mandamus

Mandamus provided another example of a state or common law
action that could arise under federal law prior to 1875. In cases in
which a disappointed land claimant sought to force a federal land offi-
cial to issue a final certificate of purchase, the Marshall Court had
held that neither federal, 73 nor state courts74 had been given authority
to issue mandamus to a federal official. In Kendall v. United States,75

however, the Court reached a contrary result as to the District of
Columbia Circuit Court.76 Postal contractors had secured passage of a
congressional statute providing that the Postmaster General should
abide by an award to the contractors by the Solicitor of the Treasury.77

When the Postmaster refused to credit the Solicitor's full award, the
contractors sought mandamus, and the Supreme Court held that the
D.C. Circuit Court could grant mandamus in the case.7 8

The Court attributed the ability to issue mandamus partly to the
fact that the D.C. Circuit Court inherited preexisting Maryland law;
the Supreme Court concluded that Maryland courts had power to
issue the common law writ of mandamus when Congress created the
D.C. Circuit Court in 1801.79 But given the Court's prior denial to
state courts of the ability to issue mandamus to federal officers, the
D.C. Circuit Court's receiving Maryland law alone would not have suf-
ficed to uphold that court's power to issue the writ in Kendall. The
Court therefore also relied on a congressional statute giving the D.C.
court "all the powers by law vested in the circuit courts and the judges

(determining, in resolving issue of the proper court in which to seek review of the
assumpsit action from a lower federal court, that the action arose both under the
revenue laws as well as the Constitution).

73 M'Intire v. Wood, 11 U.S. (7 Cranch) 504, 506 (1813) (holding that Congress
had not given the lower federal courts mandamus jurisdiction). The courts could
grant mandamus when necessary to exercise the jurisdiction acquired by some other
grant. See id.; see also Byse & Fiocca, supra note 49, at 311-12 (discussing limitations
on mandamus).

74 M'Clung v. Silliman, 19 U.S. (6 Wheat.) 598, 604 (1821) (holding that state
courts lacked power to issue mandamus to federal officials).

75 37 U.S. (12 Pet.) 524 (1838).
76 See id. at 624-25.
77 Id. at 524; see also discussion in Jerry L. Mashaw, Administration and "The Democ-

racy ": Administrative Law from Jackson to Lincoln, 1829-1861, 117 YALE L.J. 1568,
1671-72 (2008).

78 Kendall, 37 U.S. (12 Pet.) at 624-25.
79 See id. at 619-20. The Court in M'Intire had held that such mandamus powers

as the first judiciary act conferred on the circuit courts were limited to issuance of the
writ in aid of jurisdiction. See id. at 616.

HeinOnline -- 84 Notre Dame L. Rev. 2165 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2166 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2167 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2168 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2169 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2170 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2171 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2172 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2173 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2174 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2175 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2176 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2177 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2178 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2179 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2180 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2181 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2182 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2183 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2184 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2185 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2186 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2187 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2188 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2189 2008-2009



HeinOnline -- 84 Notre Dame L. Rev. 2190 2008-2009


