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IntroDuctIon

grounding in experimental psychology and the care that he brings to the 

interpretation of results outside their original domain makes him one of 

the most perceptive thinkers in the growing field of law and behavioral 

science.

John Setear has played an important role in introducing the insights 

of the international relations branch of political science to international 

law. Today it is so common to see international law and international rela-

tions theory discussed in the same breath that it is easy to forget that 

when John began his scholarly career, public international law was one 

of the areas of legal inquiry least affected by the interdisciplinary trend 

in legal scholarship. John’s work uses basic insights from game theory to 

illuminate the behavior of states, which—like the typical strategic agents 

whose behavior game theory analyzes—are not forced to cooperate by 

any higher-level authority, but instead cooperate or not depending on the 

incentives facing them. 

PAUL G. MAHONEY

Dean

This publicaTion celebraTes The scholarship 

of the university of Virginia school of law. each year, the 

Virginia Journal presents in-depth intellectual profiles of selected scholars 

and a survey of recent publications by the entire faculty. since our first issue 

in 1998, we have profiled thirty different members of our faculty. Their schol-

arship reflects a wide variety of interests, perspectives, and methodologies, 

but a consistent commitment to excellence. our goal is to maintain an intel-

lectual community where the broadest range of opinion and debate flourish 

within a framework of common purpose. every person portrayed in these 

pages has contributed to that goal, not only by his or her published work, but 

also by constructive participation in our community of scholars.

This year’s Virginia Journal presents three additional members of 

our faculty:

Margo Bagley is a leader in bringing comparative and cross-border per-

spectives to bear on patent law. prior careers as an engineer and a patent 

lawyer give her a deep familiarity with the patent system that generates 

counterintuitive insights. one of these is her recognition that existing 

doctrine is sufficient to deal with business method patents involving the 

internet. Margo thus became an early proponent of the view that the rising 

importance of the internet does not require a fundamental retooling of 

american property law. Margo’s observation that patent doctrine once 

screened for morally objectionable inventions but that courts have quietly 

abandoned the test—and her prescriptions for dealing with that shift—

have generated worldwide attention and debate.

Greg Mitchell’s work has gained widespread attention because of its 

insistence on maintaining scientific rigor when bringing the results of 

behavioral experiments to bear on legal debates. his central message is 

that context matters—and therefore to say that experimental subjects act 

in a specific way on average in one setting does not allow the policy maker 

to assume that all individuals act that way in all settings. Greg’s thorough 
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engineering solutions to 
patent puzzles

MarGo baGley’s paTh To The law was anyThinG buT 

direct. From the time a woman from the Tennessee Valley authority 

visited her ninth grade class in huntsville, alabama and talked about 

careers in engineering, bagley was sure she wanted to become a chem-

ical engineer. she focused all of her efforts on that goal. she enrolled in 

summer engineering programs and internships while in high school and 

college, majored in chemical engineering at the university of wisconsin-

Madison, and eventually took a job as a research and design engineer with 

procter and Gamble in ohio. as 

bagley began her work, she fully 

expected to spend her career 

solving problems related to con-

sumer products such as Jif® 

peanut butter, Duncan hines® 

cake mixes, and hawaiian 

punch® beverages.

working with patent attor-

neys, however, caused her to 

change her sights. she was 

intrigued by their work and saw 

the possibility of a job that would 

She was intrigued by 

… the possibility of a 

job that would build on 

her years of science and 

engineering training.
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(2001) focused on one aspect of the ongoing controversy created by busi-

ness method patents. This award-winning paper fit perfectly with bagley’s 

interest in the expanding scope of patent protection, and in it she showed 

signs of the pragmatic, careful, and thoughtful analysis that would mark 

all of her scholarship. while other scholars criticized the fact that business 

methods could be patented, bagley’s starting assumption was that such 

patents were here to stay. she therefore explored ways to deal with some 

of the issues and problems these patents created. in particular, bagley 

argued that existing patent law principles, specifically the doctrines of 

analogous art and of equivalents, could adequately cabin the scope of 

internet business model patents without the need for legislative action.

bagley’s second article sprang from questions that arose while 

teaching courses in domestic, international, and comparative patent law. 

“in patently unconstitutional: Geographical limitations on prior art in 

a small world,” 87 Minn. L. Rev. 679 (2003), bagley examined the u.s. 

patent act’s geographical limitations on prior art. These geographical lim-

itations, which appear in various subsections of section 102 of the patent 

act, preclude evidence of public knowledge and/or use of an invention 

in a foreign country from being relied upon to disprove the novelty and 

non-obviousness of that invention in the united states. in other words, 

they make irrelevant the fact that a proposed invention might already be 

known or used in a foreign country.

while other scholars had criticized the policy implications of these 

geographical limitations, bagley was the first to assess whether those limi-

tations are constitutional. bagley’s analysis led her to conclude that such 

limitations run afoul of the intellectual property clause. congress lacks 

authority under that clause, bagley argued, to provide patent protection 

to inventions that are obvious or not novel. by excluding evidence of for-

eign knowledge or use of certain inventions, the geographical limitations 

ensure that patent protection will indeed be granted to inventions that 

are neither novel nor nonobvious; this is especially true given the relative 

ease of accessing foreign public knowledge. 

bagley supplemented her constitutional analysis with a fresh, com-

engIneerIng SolutIonS to Patent PuzzleS

build on her years of science and engineering training. indeed, to be a 

patent attorney registered to practice before the united states patent & 

Trademark office requires a science or engineering background, which 

made it seem like a perfect fit. after a brief stint at the coca-cola com-

pany as a senior research analyst, bagley entered emory university 

school of law as a woodruff Fellow with the goal of becoming a patent 

attorney. 

bagley loved law school and left as she began: determined to be a 

patent attorney. Following her graduation in 1996, she practiced patent 

law with two firms, both in atlanta. as luck would have it, one of her cli-

ents was based in paris, which not only offered her the chance to travel 

abroad but piqued her interest in international and comparative patent 

law and policy. she has continued to pursue this interest as an academic, 

both in her teaching and in her scholarship. indeed, one of the first things 

bagley did after joining the emory law school faculty in 1999 was to create 

a seminar in international and comparative patent law and policy, a course 

which she has taught fourteen times in the past eight years in various 

locales in the united states, china, singapore, and Germany. 

bagley’s experience teaching this seminar, as well as other patent 

classes, has helped shape her scholarly agenda. patent is a fertile field for 

research, exploding with provocative and complex issues of global impor-

tance. bagley’s classes, which are always well received by students at home 

and abroad, inevitably touch on issues that she subsequently explores in 

more depth in her scholarship. 

currently, bagley has three broad research topics. one takes a 

comparative approach to exploring the impact of patent law on the devel-

opment of biotechnology, biodiversity protection, and access to essential 

medicines. The second, which often intersects with the first, concerns 

the issues generated by expanding judicial definitions of patent-eligible 

subject matter. The third involves patent issues associated with university-

industry technology transfer and entrepreneurship.

bagley’s first article as an academic, “internet business Model pat-

ents: obvious by analogy,” 7 Michigan Telecomm. & Tech. L. Rev. 253 
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Moral objections are not relevant under these standards. bagley contrasts 

this latitudinarian approach to the “ask questions first, patent later” 

approaches taken in europe and canada. 

Most commentators who have considered the question of employing 

a morality inquiry in biotech patent law have dismissed the notion as 

unworkable and a distraction from the real question of whether it is proper 

to pursue certain areas of research and development. (Think cloning.) 

bagley acknowledged that there are certainly risks involved with such an 

inquiry, but she also argued that there is a great deal of room for improve-

ment over the current approach. That approach, bagley argues, rests on 

misconceptions and misunderstandings.

For years, courts relied on a judicially crafted “moral utility” doctrine, 

which they used to screen out morally objectionable patent applications. 

This doctrine was used both by courts and the united states patent and 

Trademark office (uspTo) to deny patents to morally controversial inven-

tions under the fiction that such inventions were not “useful,” as required 

by law. The problem is that that doctrine has all but disappeared, but no 

one has told congress or the uspTo.

as a result, no one is manning the gate anymore. in reality, patent 

applicants, rather than congress, the uspTo, or courts, are deciding 

which morally questionable inventions are nonetheless worth pursuing. 

surely congress rather than patent applicants, bagley argues, should be 

making policy decisions about the patentability of morally objectionable 

inventions, such as human-animal chimera. 

This provocative article has generated a great deal of attention and 

admiration in the united states and abroad. it has influenced the work of 

scholars in such diverse places as the netherlands, singapore, brazil, Ger-

many, and uzbekistan. it has also led to several additional publications by 

bagley, including an op-ed, “patents and Morality: a role for congress,” 

The National Law Journal, May 3, 2004; a symposium essay, “stem cells, 

cloning and patents: what’s Morality Got to Do with it?,” 39 New Eng. L. 

Rev. 501 (2005); and a book chapter in a multi-volume treatise “a Global 

controversy: biotechnology patents and Morality,” in Intellectual Property 

engIneerIng SolutIonS to Patent PuzzleS

parative perspective on the policy debates, which further supported the 

constitutional argument that geographical limitations should be elimi-

nated. This well-received article generated a response from professor 

craig nard, entitled “in Defense of Geographic Disparity,” which was pub-

lished as a colloquy along with her reply, “still patently unconstitutional: 

a reply to professor nard,” 88 Minn. L. Rev. 239 (2003). while professor 

nard’s response focused on policy reasons for retaining the geographical 

limitation in the context of pharmaceutical patents, bagley’s reply refo-

cused the discussion on the constitutional infirmity of the provision and 

on its negative long-term ramifications for indigenous groups and tradi-

tional knowledge holders around the globe.

bagley has long been interested in the impact of international patent 

law on access to essential medicines. when asked to participate in a sym-

posium on aiDs and intellectual property at emory law school, bagley 

used the occasion to explore this interest. The result was a short essay, 

“legal Movements in ip: Trips, bilateral agreements, and access to 

essential Medicines,” 17 Emory Int’l L. Rev. 781 (2003). according to 

conventional wisdom, the key legal document in this arena is the world 

Trade organization’s agreement on Trade related aspects of intellec-

tual property, otherwise known as the Trips agreement. Many scholars, 

moreover, have argued that Trips contains enough flexibility to allow 

sovereigns to achieve public policy objectives, especially those related to 

public health and welfare. “bagley pointed out, however, that developed 

nations have increasingly supplemented Trips with bilateral agree-

ments that take away some of the supposed flexibility offered by Trips. 

according to bagley, these bilateral agreements, in tangential and unex-

pected ways, may very well make it more difficult for developing countries 

to gain access to essential medicines. 

in “patent First, ask Questions later: Morality and biotechnology in 

u.s. patent law,” 45 Wm. & Mary L. Rev. 469 (December 2003), bagley 

returned to her general interest in the scope of patent protection. in 

this piece, she offered a critique of u.s. patent subject matter standards, 

which allow “anything under the sun made by man” to be patent-eligible. 
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on the often overlooked impact of patent novelty rules on academic dis-

course. The problem is that to secure a patent, the applicant must show 

that the invention is novel; if an academic shares her research with col-

leagues for feedback and revision, she runs the risk of being unable to 

prove later that the proposed invention is novel. bagley thus argued that 

the novelty rules in our one-size-fits-all patent system lack sufficient elas-

ticity to accommodate the different norms and practices of academia. 

These rules essentially force university researchers to choose between 

engaging in prompt and open discourse and obtaining proprietary rights. 

in addition to identifying this dilemma, bagley went on to propose a 

solution. she argued for the creation of an opt-in, extended grace period, 

which would grant academic researchers additional time to publish and 

present early stage research before having to file a patent application. 

by coupling the time extension with immediate application publication 

(as opposed to the eighteen-month publication delay under the current 

system), bagley’s proposal provides something for everyone: third par-

ties would receive notice of proprietary claims, while researchers would 

be able to engage in traditional academic discourse while retaining the 

ability to obtain proprietary rights useful for the commercialization of 

their inventions. 

as bagley’s proposal illustrates, her scholarship, like her teaching, 

remains focused on developing workable solutions to real problems. she 

has the legal academic’s flair for and facility with theory, to be sure. but 

to the delight of her students and her readers, she has retained the engi-

neer’s desire to solve actual problems. This may explain why, in a short 

period of time, bagley has emerged as a highly respected, trusted and 

valuable contributor to the development and refinement of patent law and 

policy, both in the united states and abroad. • 

engIneerIng SolutIonS to Patent PuzzleS

and Information Wealth (peter yu, ed., praeger 2007). it has also gener-

ated more than twenty invitations for bagley to lecture on the topic. 

bagley’s third area of research, which focuses on university-industry 

technology transfer issues, grew out of her involvement in creating a 

program to study how academic innovations make it to market. Ti:Ger 

(Technological innovation:Generating economic results) is an award-

winning, government-funded joint venture between the Georgia institute 

of Technology and emory university. Ti:Ger was the first program of its 

kind to combine JD, Mba, and phD science and engineering students in 

multi-disciplinary teams to learn the process of commercialization inno-

vation from theory and practice. bagley helped develop the curriculum, 

recruited students, helped secure funding, and taught in the program.

 it was while co-teaching interdisciplinary courses in this pro-

gram that bagley came up with the idea for her most recent major article, 

entitled “academic Discourse and proprietary rights: putting patents in 

Their proper place,” 47 B.C.L. Rev. 217 (2006). This article explored the 

impact of congressional policies to promote the commercialization of uni-

versity-generated research on the traditional culture of open discourse in 

academia.

Twenty-five years ago, congress passed the bayh-Dole act and trans-

formed patent law into an explicit lever for promoting university-industry 

technology transfer. in a nutshell, the act allows universities to take title 

to inventions developed with federal funds and to patent these inventions 

and license resulting rights to private industry. while controversial, bayh-

Dole is widely considered a success because universities now acquire and 

license patents, create start-up companies that make new products, and 

collect significant royalties. however, the bayh-Dole act has imposed 

costs on academia, including a perceived deterioration in the quality and 

quantity of academic discourse and knowledge dissemination among uni-

versity researchers.

The commercialization of the academy and the proper role of patent 

law in our society are topics of increasing interest in many quarters. This 

article provided a fresh perspective on the bayh-Dole debate by focusing 
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calls for legislative action from a variety of sources. however, none of the 

proposed amendments, either to ban patents on cloning or to ban cloning 

research, have been enacted to date. 

why is the federal government granting exclusive property rights, 

which in effect act as indirect research funding, in inventions for which 

it will not, for public policy reasons, provide direct research funding? 

patents can be seen as a type of indirect funding because they provide 

incentives for parties to undertake expensive and risky research. patents 

induce upfront funding of projects with the expectation that monopoly 

profits can be generated over the long term. This situation, which appears 

inconsistent, does not necessarily involve active and deliberate congres-

sional authorization of patents on such morally controversial inventions. 

rather, congress simply may not appreciate the ramifications of its inac-

tion in sustaining the current “patent first, ask questions later” u.s. patent 

regime.

under a “patent first, ask questions later” approach, a patent issues, 

and to the extent its claimed subject matter conflicts with norms or values 

held by a meaningful portion of society, the patent generates, among other 

things, public expressions of outrage, questions of how it issued in the 

first place, and often calls for congress to address the perceived problem 

legislatively. The u.s. “patent first” approach has the potential in areas to 

create problems in a variety of technical disciplines and only tangentially 

related to morality concerns. The problems the approach creates with 

regard to morally controversial biotech subject matter, however, make a 

compelling case for why congressional action in this area is necessary and 

long overdue. For this reason, this article focuses on issues raised by the 

lack of any morality-based limits on biotech patent subject matter. 

biotechnology is an area in which many morally questionable inven-

tions are generated. controversial patented biotech inventions include: 

isolated genes, sequenced Dna, medical procedures, embryonic stem 

cells, genetically modified transgenic animals, and methods of cloning 

mammals. The moral controversies surrounding these and other biotech 

inventions stem from several concerns including those arising from the 

eXcerPtS

patent First, ask Questions later: Morality and 
biotechnology in patent law

45 Wm. & Mary L. Rev. 469 (2003)

in CLoNINg TREVoR, JournalisT Kyla Dunn chronicles 

the unsuccessful efforts of a group of scientists at advanced cellular 

Technologies (acT) to create an embryonic clone of a two-year-old boy 

afflicted with a rare genetic disorder. Theoretically, the development of such 

an embryo, made with one of the boy’s skin cells and a donated human egg, 

could yield embryonic stem cells which, when injected back into the boy, 

might halt and reverse the disorder. This effort is an example of therapeutic 

cloning-the creation of genetically modified embryos that ultimately will 

be destroyed in order to produce cures for various human ailments. by 

contrast, reproductive cloning has as its aim the development, also from a 

genetically modified embryo, of a fully formed child. Therapeutic cloning 

is less abhorrent to many than reproductive cloning, but both are morally 

controversial, and neither type of research is eligible for federal funding. 

instead, private sector entities, like the acT researchers that attempted to 

clone Trevor, are funding work in these areas.

while federal funding may not be available for cloning research, fed-

eral patent protection, which provides an incentive for private funding, 

is available. For example, a cloning patent was issued to the university 

of Missouri in april 2001, claiming inventions directed to, among other 

things, methods for “producing a cloned mammal” and for “producing a 

cloned mammalian embryo.” Moreover, the patent disclosure states that 

“the present invention encompasses the living, cloned products produced 

by each of the methods described herein.” The patent and news reports 

of other human cloning activity drew critical reaction, commentary, and 
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pre-viable fetuses for example, is doctrinally unsound. The uspTo thus 

lacks the authority to deny patents on morally controversial inventions, 

even ones that comprise human genetic subject matter, and has in fact 

issued patents encompassing human genetic subject matter, despite ear-

lier pronouncements. 

Further complicating congressional action to address the patent 

eligibility of morally controversial biotech subject matter may be mis-

understandings of the basic nature of the u.s. patent-grant system. The 

patent act of 1952 entitles a person to patent her invention if it meets the 

statutory requirements for patentability, which include novelty, utility, 

and nonobviousness. as most of the morally controversial biotech inven-

tions are new and targeted at curing human disease, if only tangentially, 

such express statutory requirements have not and likely will not prove too 

difficult to surmount. in the absence of statutory limits, researchers and 

their patent attorneys are making patent policy and determining the limits 

of patent eligibility by the subject matter described in their patent appli-

cations. congress may not be aware that inaction on its part has placed 

patent applicants in the position of de facto arbiters of patent eligibility, 

thereby providing private entities with incentives, via granted patents, 

to develop and exploit morally controversial inventions without engaging 

in any analysis of the policy implications of such decisions. as a result, 

congress may be forced to debate, in the not too distant future, whether 

patents on human-animal chimera, or genetically modified pre-viability 

fetuses, developed to be destroyed in the fight against some dreaded dis-

ease, should have been granted. 

Facially, the u.s. “patent first” approach appears to reflect a normative 

congressional choice of a system that defaults in favor of patent eligibility 

while leaving specific subject matter exclusions for subsequent reactive 

legislation. however, appearances can be deceiving. congress could cer-

tainly have chosen to create a “patent first” system in which advancing 

technology was the only concern. alternatively, congress could acquiesce 

in the operation of such a system by declining to enact legislation to cor-

rect it. a variety of evidence suggests, however, that congress has not 

eXcerPtS

mixing of human and animal species, the denigration of human dignity, 

the destruction of potential human life, and the ownership of humans. 

The availability of a government imprimatur granting exclusive rights over 

morally controversial inventions is especially problematic in the area of 

bio-technology because no one should “own” and the government should 

not encourage certain inventions. 

The u.s. patent system has not always had this “patent first” approach 

to moral issues. For many years a judicially created “moral utility” doc-

trine served as a type of gatekeeper of patent-eligible subject matter. The 

doctrine allowed both the uspTo and courts to deny patents on mor-

ally controversial subject matter under the fiction that such inventions 

were not “useful.” The gate, however, is currently untended, as a result of 

judicial decisions that interpreted the scope of the statutory utility and 

subject matter standards under the patent act of 1952 in a way that left 

no room for a moral utility doctrine. beginning in 1980 with Diamond 

v. Chakrabarty and continuing to the present, the supreme court has 

expansively and consistently held that congress intended the definition of 

subject matter eligible for protection under the 1952 patent act to include 

any type of living or nonliving matter, as long as it is “made by man.” 

combining these decisions with the court’s generous deference to con-

gress in intellectual property clause matters means that no explicit basis 

exists for denying patent protection to otherwise patentable, morally con-

troversial subject matter. 

Members of congress may not appreciate fully this change of events 

because of statements by the uspTo declaring that it would deny patents 

on certain morally controversial inventions for public policy or, in the 

case of inventions comprising humans, Thirteenth amendment reasons. 

Members of congress have cited such statements in arguments against 

specific legislation directed at banning human-cloning patents. The 

uspTo, however, is claiming power that it does not have. The supreme 

court has already interpreted the patent statute without reference to any 

limits based on moral considerations and the idea that the Thirteenth 

amendment could support the denial of patents, on genetically modified 
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excluding higher life forms from patent protection without an express 

statutory authorization from parliament. 

admittedly, while a “patent first” approach is problematic, good rea-

sons clearly exist for leaving questions of morality out of patent law. some 

commentators point to the patent system being ill-equipped to engage 

in such inquiries that are better left to regulatory agencies. others cor-

rectly note that denying patents on morally controversial inventions will 

not stop the underlying research that is the source of public concern. still 

others posit that failing to grant patents on promising technology, perhaps 

because of public misunderstandings of science, may hinder important 

discoveries and deny life-saving cures to millions. in essence they argue 

that the system is not broken, and to the extent it is, it would be better not 

to fix it because the solution–any type of morality–based limitation–could 

be far worse than the current problem.

This article analyzes such arguments against morality-based patent 

legislation in light of the larger themes of institutional competence and 

federal patent policy. by identifying which actor has the institutional com-

petence to make decisions of high public policy, as well as which actor is 

actually making such decisions, the article exposes a key flaw in the cur-

rent system that requires a remedy. also, the article posits that framing 

the issue of patent eligibility with reference to the policies congress seeks 

to effectuate via the patent system further supports the conclusion that 

legislative action is indeed necessary, though not free from risk. •

Margo a. Bagley

intentionally created such a system, nor intentionally acquiesced in such 

a system. rather, as posited in this article, congress believes that there 

are pre-issuance barriers to patentability in the system, is “unaware” of 

the complete lack of morality-based limits in the current system, and has 

yet to speak definitively on this issue. 

without statutory bars to the issuance of morally controversial pat-

ents, the public and congress are continually in a reactive instead of 

proactive mode in assessing the potential impact of patenting such sub-

ject matter. issues surrounding takings and government interference with 

property rights and contractual relations complicate and confound con-

gress’ ability to adequately define patent eligible subject matter after the 

fact. in addition, a lack of public understanding regarding how the patent 

system operates likely traps some people in the “is-ought fallacy;” the erro-

neous assumption that because the law allows some governmental action, 

such as the issuance of a morally controversial patent, that action must 

be proper. Finally, as with therapeutic cloning, the ends to be achieved by 

exploitation of these patents, such as curing serious human ailments, are 

seductively desirable and politically explosive. These factors combine to 

make the necessary, but ex post, inquiry into whether the morally contro-

versial “means” to achieve these desirable ends are appropriate subjects 

for patent protection, exceedingly difficult to undertake.

a different order or type of inquiry, such as determining patent 

subject matter eligibility before a patent issues, could provide a way to 

improve the current state of affairs. it makes little sense to execute people 

and then try to ask them questions regarding their guilt or innocence 

(i.e., whether it was “right” to execute them). similarly, granting patents 

on morally controversial biotech subject matter and then asking whether 

such inventions should be patentable is a problematic policy for the united 

states and its patent system. interestingly, other countries have taken “ask 

questions first, then patent” approaches to morally controversial subject 

matter that, while imperfect, provide illustrative alternatives to the hap-

hazard course the united states is currently pursuing. The most recent 

example is the December 2002 decision of the canadian supreme court 

eXcerPtS
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ownership of inventions developed with federal funds, enabling them to 

offer exclusive licenses to companies interested in commercializing the 

inventions. The impetus for bayh-Dole was a belief that the ivory tower 

was stuffed with useful technologies that could meet societal needs and 

stimulate economic progress if appropriate incentives--for example, exclu-

sive rights--could be provided for private industry to commercialize them. 

although not without critics, bayh-Dole is widely seen as a success, and 

many foreign countries are implementing changes to their laws to mirror 

its policies. 

bayh-Dole and other enabling legislation are evidence of a congres-

sional desire to facilitate technology transfer between universities and 

industry by using patent policy, with the ultimate goal of benefiting the 

public. but luring academics into this brave new world of patents and roy-

alties has created some unintended side effects. For example, university 

research often progresses in stages, and the traditional model of scholarly 

discourse involves the presentation and publication of research conclu-

sions and insights at those various stages. yet the rigid patent novelty 

rules directly conflict with this model by requiring an inventor to file a 

patent application either before or within twelve months of exposing the 

invention to the public (depending on the country) to avoid losing the 

right to obtain a patent. These rules constrain researcher behavior in 

ways that are not conducive to academic discourse.

The unforgiving nature of patent novelty rules encourages a culture 

in which the dissemination of even very early-stage research, sometimes 

no more than a proof of concept, is delayed while a provisional patent 

application is prepared by the university TTo. as a result, secrecy is on 

the rise among academic researchers, particularly in the life sciences, 

with many university scientists choosing to limit or delay disclosures of 

their work in order to participate in the patent/technology transfer arena. 

For example, in 1966, 50% of surveyed experimental biologists felt safe in 

sharing information on current research with others; only 26% felt that 

way by 1998. in a recent study of geneticists, 35% perceived academic 

scientists as somewhat or much less willing to share information and data 

Margo a. Bagley

academic Discourse and proprietary rights: 
putting patents in Their proper place

47 B.C.L. Rev. 217 (2006)

by MosT Measures, The nuMbers are preTTy iMpressiVe. 

in fiscal year 2004 alone, approximately 154 u.s. universities reaped over 

$1 billion in net patent licensing income, executed 3928 new licenses, and 

were issued over 3800 u.s. patents, largely as a result of university-industry 

technology transfer initiatives. by comparison, in 1991, ninety-eight 

universities garnered a mere $123 million in gross licensing income. These 

funds provide needed revenue to university coffers, stimulate economic 

growth in surrounding municipalities, and provide beneficial products to 

consumers here and abroad. 

but these achievements have not come without a cost to academia. 

historically, universities have existed for the purpose of promoting inquiry 

and advancing the sum of human knowledge. To further these goals, uni-

versity researchers would publish and present their scientific findings 

as soon as possible in accordance with communal norms promoting the 

prompt and open sharing of data. but today, academic researchers are 

being encouraged by technology transfer offices (“TTos”) and industry 

sponsors to delay publishing and presenting their work until after filing a 

patent application and sometimes even longer than that. in addition, the 

growth in patent-related litigation involving universities and the much-

hyped “tragedy of the anticommons” in the patenting of basic research 

tools are both costs attributable, at least in part, to technology transfer 

initiatives. while not amenable to precise quantification, the stifling 

of discourse and the erosion in the norms of sharing and colloquy his-

torically associated with the scholarly enterprise are costs that must be 

balanced against the technology transfer gains. 

both the impressive numbers and the negative side effects are usu-

ally traced to the 1980 bayh-Dole act, which allows universities to elect 
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aspects of the current university patenting regime. even if enacted, how-

ever, such reforms likely would have little, if any, effect on the increase 

in secrecy among academic researchers because they do not address the 

underlying causes of that problem.

i contend that a more promising mechanism for addressing the dete-

rioration in disclosure norms in academia would be to build flexibility 

into the novelty rules of u.s. and foreign patent systems. This would tailor 

the patent system to accommodate the needs, values, and realities of aca-

demic enterprises, and would permit academic researchers more freedom 

to share publicly their results. surprisingly little, if any, real attention has 

been focused on modifying these rules that, along with restrictive terms in 

industry sponsorship agreements, are at the root of the increased secrecy 

permeating academia today. Twenty-five years after the passage of the 

bayh-Dole act, patents and technology transfer are firmly entrenched in 

academia, but instead of being a simple aid to the dispersion and imple-

mentation of university discoveries, patent rules too often are dictating 

the pace, form, and scope of discourse and sometimes even the direction 

of the research itself. in a society that values the public benefits created 

both by prompt and open scholarly discourse and by the patenting of com-

mercializable inventions, these developments are particularly troubling. 

in the interest of the public good, researchers should not have to choose 

between engaging in early-stage academic discourse and obtaining pro-

prietary rights.

i suggest that to begin reversing the observed deterioration in disclo-

sure norms, flexibility must be built into the patent system so that patents 

can facilitate, not control, the academic knowledge dissemination enter-

prise. in particular, i advocate the creation of an opt-in extended grace 

period that would provide more time for academic researchers to publish 

and present early-stage research before having to file a patent applica-

tion. such an extension, coupled with early application publication, would 

allow researchers to engage more fully in traditional academic discourse 

while retaining the ability to obtain the proprietary rights necessary for 

commercialization of their inventions. importantly, this kind of extension 

than a decade ago. also, 58% reported adverse data withholding effects on 

their own research, and 56% reported adverse data withholding effects on 

the education of students and post-doctoral researchers. 

while these statistics are troubling, other judicial, legislative, and 

commercial developments point toward an even bleaker future for aca-

demic discourse in the sciences. The recent decision by the court of 

appeals for the Federal circuit in In re Klopfenstein seems sure to result 

in a further stifling of scholarly discourse prior to the filing of patent appli-

cations. There, the court expanded the scope of patent-invalidating prior 

art by broadly interpreting the phrase “printed publication” to include 

even ephemeral scientific poster presentations. The decision is significant 

because previous caselaw had required the distribution of at least some 

copies or the indexing and cataloguing of at least one physical copy of a 

reference before such information would be considered patent-defeating 

prior art. on the legislative front, recently introduced patent reform mea-

sures, which include the creation of a “winner takes all” race to the patent 

office and the elimination of the best mode requirement, promise a further 

deterioration of the traditional sharing norms of university researchers 

while offering little if any concomitant benefit to this group of inventors. 

Moreover, emory university’s recent announcement of its $540 million 

sale of intellectual property, considered to be the largest such sale in the 

history of american higher education, is likely to fan further the flames 

of interest in technology transfer initiatives at other institutions hoping to 

obtain new funds for various endeavors. 

Much has been written on the myriad problems associated with the 

bayh-Dole act and the over-zealous patenting, litigation, and licensing 

practices of some university TTos, along with the resulting access 

issues for upstream research tools, increased secrecy among university 

scientists, and more. To address these perceived problems, several com-

mentators have called for reformation of the act, as well as other changes 

to the patent system, such as heightening the subject matter and utility 

standards and creating a statutory experimental use exception to patent 

infringement. These proposals could, if implemented, improve some 
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also would provide early disclosure of discoveries for other scientists to 

build upon.

part i of this article provides a context for discussing issues relating 

to academic discourse and proprietary rights by highlighting key changes 

in the historical relationship between the academy and the public good 

prompted by the intrusion of proprietary rights. part ii then considers the 

impact of changes in patent law and policy on scientific discourse in the 

academy. it looks first at positive benefits created by the changes and then 

at several of the costs engendered by the patent and technology transfer 

boom within u.s. universities in the twenty-five years since the enactment 

of bayh-Dole. proposals for putting patents in their proper place are the 

focus of part iii. This part proposes the enactment of a statutory amend-

ment designed to ameliorate the effects of patent prior art rules on the 

dissemination of early-stage university research by allowing university 

researchers the option of an extended prior art grace period in exchange 

for immediate application publication. This proposal aims to increase 

prompt and full academic discourse, while balancing a researcher’s ability 

to obtain patent protection with third-party needs for certainty regarding 

publicly available information. part iii also addresses controversial aspects 

of the proposals, including their relation to current patent reform and har-

monization efforts under consideration in the united states and abroad. 

The article concludes that for norms of scientific scholarly discourse to 

regain traction in the academy, patents must move out of the limelight and 

into the supporting role that is their proper place. •
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Two broaD, relaTeD TheMes cuT across GreG MiTch-

ell’s scholarship. The first is that legal theory and policy should 

be informed by sound empirical research, but the limits of an empirical 

approach should be acknowl-

edged and dealt with forthrightly. 

The second is that human 

thought and behavior, including 

reaction to legal rules, vary 

across individuals and are influ-

enced by context, which makes 

generalizing about thought or 

behavior from one context to the 

next quite perilous. both of these 

themes reflect Mitchell’s educa-

tion as a social psychologist as 

well as a lawyer. 

Mitchell became interested 

in social psychology as an under-

graduate while working in the lab of David schroeder, who studies public 

goods consumption. he came to realize, through this work and by con-

ducting his own experiments, that social-psychological research could 

be used to analyze the causes of social and political disputes. Mitchell 

He came to realize … 

that social-psychological 

research could be used 

to analyze the causes 

of social and political 

disputes.

The promise and 
limitations of an empirical 
approach to law

 greg MItchell
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begun to gain a wide audience within the legal academy. scholars within 

this movement were making considerable use of psychological research 

on judgment and decision-making that Mitchell knew well. To Mitchell’s 

dismay, however, much of the scholarship within behavioral law and eco-

nomics portrayed this psychological research as if it provided general laws 

of thought and behavior rather than findings that were conditional on the 

setting, characteristics of the subjects, and the particulars of the task at 

hand. hoping to help change the terms of the debate that was developing 

between the law and economics and behavioral law and economics camps, 

Mitchell’s first two major works as a law professor—“why law and eco-

nomics’ perfect rationality should not be Traded for behavioral law and 

economics’ equal incompetence,” 91 geo. L. J. 67 (2002), and “Taking 

behavioralism Too seriously? The unwarranted pessimism of the new 

behavioral analysis of law,” 43 Wm. & Mary L. Rev. 1907 (2002)—were 

companion pieces that examined in detail the psychological research and 

methodological and normative assumptions that underlay behavioral law 

and economics scholarship. 

as Mitchell observed, scholars working within behavioral law and 

economics did not simply challenge the assumption, central to tradi-

tional law and economics, that individuals act rationally. They replaced 

this assumption with another: that individuals fall prey to systematic 

biases and errors in judgment and decision-making across many situa-

tions. in so doing, according to Mitchell, these scholars were misreading 

the empirical research from psychology and behavioral economics on 

rational behavior. as Mitchell explained, the new “equality of incompe-

tence” view propounded in behavioral law and economics overlooked 

substantial empirical evidence that people are not equally irrational and 

that situational variables exert an important influence on the rationality 

of behavior.

in the georgetown Law Journal paper, Mitchell extensively reviewed 

the empirical evidence on individual and situational variability in rational 

behavior to demonstrate that the assumption of uniformly imperfect 

rationality found in behavioral law and economics was no more plausible 
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was intrigued and decided to pursue graduate studies in psychology at uc 

berkeley. 

Mitchell worked extensively with philip Tetlock, whose research has 

shown that holding decision-makers accountable can dilute or magnify a 

variety of psychological biases that were assumed to be immune to changes 

in social context. Tetlock not only added to Mitchell’s store of knowledge, 

but he also had a profound influence on how Mitchell approaches every 

scholarly question. Tetlock emphasized the complexity of empirical ques-

tions and the need to approach them from a number of different theoretical 

perspectives. he also stressed the need to test empirical theories across 

a range of settings and with a range of subjects in order to identify robust 

theories of human behavior.

Mitchell decided to enroll in law school after working with another 

social psychologist, Tom Tyler. Tyler, building on seminal research by John 

Thibaut and Virginia law’s own laurens walker, has demonstrated that 

perceptions of procedural justice, and not just material economic consider-

ations, greatly affect reactions to authoritative decisions and the perceived 

legitimacy of authority systems. Mitchell’s work with Tyler, along with Tet-

lock’s emphasis on a deep understanding of a topic, convinced Mitchell that 

he should enroll in law school at boalt hall while pursuing a psychology 

ph.D. so that he could gain a better understanding of the legal theories and 

issues that he was studying from an empirical, psychological perspective. 

Mitchell’s legal education turned out to provide more than he had 

bargained for. not only did his legal studies convince him that the study 

and practice of law could be every bit as challenging and rewarding as 

academic research within psychology, but he became convinced that a 

psychologist could pursue an academic career within a law school set-

ting given the growing acceptance of interdisciplinary research within 

legal theory. accordingly, after clerking and practicing civil litigation for 

a number of years in nashville, Tennessee, in 2000 Mitchell returned to 

academia in a law school rather than a psychology department. 

Mitchell’s timing could not have been better, for the scholarly move-

ment that has come to be known as behavioral law and economics had just 
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in “Mapping evidence law,” 2003 Mich. St. L. Rev. 1065, prepared 

for a symposium on rationality in evidence law, Mitchell argued that 

empirical legal researchers should seek to map behavioral regularities in 

discrete legal contexts rather than develop a broad theory of legal judg-

ment. Mitchell then proposed a set of key research questions for scholars 

interested specifically in evidence law, which emphasized the need to 

gather information, using a multi-method research strategy, about the 

practical significance and superability of psychological biases exhibited 

by judges and jurors. 

in “Government regulation of irrationality: Moral and cognitive 

hazards,” 90 Minn. L. Rev. 1620 (2006), Jonathan Klick and Mitchell 

discussed the costs of using government policy to overcome irrational 

behavior. First, if preferences and biases are endogenous to institutional 

forces, then paternalistic government regulations are likely to perpetuate 

and even magnify some irrational behaviors. second, they showed that it 

will sometimes be more efficient to invest resources in debiasing rather 

than to change legal regulations, and sometimes it will be most efficient 

to do nothing at all in light of the natural variation in irrational propensi-

ties. in a similar vein, in “libertarian paternalism is an oxymoron,” 99 

Nw. U. L. Rev. 1245 (2005), Mitchell showed that professors sunstein and 

Thaler’s “libertarian paternalism” approach to irrationality regulation 

suffers from the common problem of assuming too much permanence and 

pervasiveness in irrational tendencies and ignores less intrusive forms of 

intervention that may help individuals overcome their biases and errors.

recently, Mitchell has turned his attention to the use of empirical 

research on stereotyping and prejudice to develop prescriptions for anti-

discrimination law. innovations in the measurement of unconscious 

intergroup bias, and evidence of possible widespread biases operating 

at the unconscious level, have invigorated attacks on the intentionality 

requirement within antidiscrimination law. Mitchell questions whether 

the science can support the weight of the new normative arguments. in 

“antidiscrimination law and the perils of Mindreading,” 67 ohio St. L. 

J. 1023(2006), and “calibrating prejudice in Milliseconds,” 71 Social 
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than the assumption of uniformly perfect rationality found in law and eco-

nomics. in the William and Mary Law Review paper, Mitchell examined 

the internal- and external-validity limitations on psychological research, 

which in turn counsel caution on the part of courts and legislators before 

they adopt the views advocated by behavioral law and economics scholars. 

in both papers, Mitchell argued that the most one can conclude from 

existing research is that the behavior of most individuals lies somewhere 

between the extreme poles of perfect rationality and equal incompetence, 

a location that makes general theory development difficult. rather than 

seek a general model of legal judgment and decision-making, Mitchell 

advocated a contextualist approach that seeks to identify the conditions 

under which irrational behavior is most likely to occur and be remedied 

through education, incentives, reconfiguration of the judgment or deci-

sion task, or perhaps some more heavy-handed form of intervention. This 

contextualist approach illuminates specific ways that the legal system can 

foster rational behavior and counter irrational behavior.

in subsequent work, Mitchell has continued to develop the argument 

that behavioral law and economics should be focused on seeking solutions 

to specific problems rather than attempting to formulate a general model 

of behavior to compete with law and economics’ rational actor model. 

in “Tendencies Versus boundaries: levels of Generality in behavioral 

law and economics,” 56 Vand. L. Rev. 1781 (2003), Mitchell debated 

professor robert prentice over the proper lessons to draw from empirical 

research on irrationality. Mitchell, not surprisingly, argued for a modest 

approach to revising the law’s assumption of rationality, as compared to 

the bolder approach argued for by professor prentice. Mitchell contended 

that there has been too great an emphasis on finding and describing 

behavioral tendencies toward irrationality, without due regard for the 

boundary conditions on these supposed tendencies. as a result, much 

of the interesting and important information about the constraints on 

rational versus irrational behavior is consigned to ceteris paribus clauses 

and treated as “noise” that should be controlled and ignored rather than 

elucidated and understood.

the ProMISe anD lIMItatIonS of an eMPIrIcal aPProach to laW



Virginia Journal  Volume 11 | 200834 | University of Virginia school of law | 35

guide the use of counterfactual thought experiments and the information 

they provide. 

in “implicit prejudice and accountability systems: what Must 

organizations Do to prevent Discrimination?,” 28 Research In organi-

zational Behavior (forthcoming), which also is excerpted below, Tetlock 

and Mitchell likewise begin with the recognition that pressing societal 

issues often cannot wait on the slow process of scientific research to sort 

out who is right from who is wrong. They accordingly propose a novel 

approach to the resolution of scientific disputes and illustrate its use in 

the context of the debate over whether laboratory findings of unconscious 

bias predict discrimination in organizational settings. in this “adversarial 

collaboration” approach, theorists from competing camps would engage 

in jointly-designed research and would publicly commit, ex ante, to stan-

dards for evaluating the products of the research. The hope is that this 

method could be used to avoid protracted stalemates among social scien-

tists, which would enable employers and regulators to obtain important 

information on the possible causes of, and solutions to, inequalities in the 

workplace.

in a relatively short period of time, Mitchell has emerged as one of the 

most thoughtful, rigorous, and provocative participants in debates over 

the use of empirical studies in law and legal scholarship. it has taken him 

even less time to become one of the most valued members of the Vir-

ginia faculty, which he joined just two years ago. a popular teacher and 

terrifically engaged colleague, Mitchell exemplifies the sort of inquiring, 

skeptical mind shared by both successful lawyers and scholars alike. •

greg MItchell

Psychology Quarterly 12 (2008), Mitchell and philip Tetlock, who have 

continued to work together, argue that there are many open questions 

about the new measures of unconscious, or implicit, bias, including 

questions about the psychometric foundations and reliability of these 

measures and their ability to predict discriminatory behavior under real-

istic workplace conditions. as a result, Mitchell and Tetlock argue that it 

is premature to use this new research as legislative authority or litigation 

evidence. in a series of in-progress projects, Mitchell and colleagues from 

psychology are seeking to answer a number of the open empirical ques-

tions about unconscious bias using both modeling and re-analysis of data 

from prior psychological experiments.

in his most recent paper, based on a lecture at McGeorge school of 

law (“second Thoughts,” Mcgeorge L Rev. (forthcoming)), Mitchell con-

siders how both behavioral law and economics scholarship and the new 

antidiscrimination law scholarship focus on biases in judgment and decision-

making that often arise at the level of first-order thoughts. This scholarship 

tends to assume, moreover, that individuals are largely incapable of over-

coming these first-order thoughts. Mitchell challenges this assumption 

and discusses how initial thoughts are often overridden by second-order 

thoughts, which breaks the assumed linkage between first-order biases and 

biased outputs. he also discusses how the law may be used to promote self-

correction to prevent biased judgments, decisions, and behavior.

The critical aspects of Mitchell’s work have received considerable 

and justifiable attention because Mitchell’s has often been the first voice 

in dissent to prevailing trends. equally important, however, are Mitchell’s 

positive contributions regarding strategies and methods for dealing with 

empirical uncertainties. in “case studies, counterfactuals, and causal 

explanations,” 152 u. Pa. L. Rev. 1517 (2004), excerpted below, Mitchell 

considered the use of counterfactual thought experiments to develop causal 

explanations for significant legal events. Mitchell explained the limitations 

of this methodology, but he also argued for its usefulness and necessity in 

situations where policy formation cannot await the results of systematic 

empirical studies. Mitchell therefore developed a set of normative criteria to 
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with law-like properties and the causal relation posited for the enron 

matter is presumed to hold in other corporate settings as well, with little 

or no demonstration of the applicability of this explanation for other 

events occurring under different circumstances. although many scholars 

widely apply the conclusions they draw from enron, the reader is given 

little more than bald assertions or limited anecdotal evidence to support 

the generalizations.

For the scholar inclined to make policy recommendations, this induc-

tive leap must occur because, while singular causal stories about specific 

events are of great interest to trial judges, juries, and the parties involved 

in a particular lawsuit, such specific explanations alone are likely to be 

of little interest to the positive lawmaker, who enacts laws with broad 

behavioral implications beyond the specific case. unless the causal expla-

nation extends beyond enron to provide a more general explanation of 

how certain behaviors and corporate and regulatory failures are causally 

related, then specific explanations for enron say nothing of importance to 

lawmakers. stated differently, if enron is an aberration or the product of 

unique forces unlikely to be seen again, then why bother with “sweeping 

legal reforms” and why not focus instead on criminal punishment, civil 

liability, and reparations for the players in the enron case alone?


serious problems exist with the evidence relied on by the enron 

scholars and the inferences these scholars draw from this evidence. 

because the evidence chosen consists of only one case involving a single 

outcome, it is not possible to use experimental, quantitative, or compara-

tive case study approaches to discern causes of this outcome. instead, 

the enron scholars must rely on counterfactual thought experiments to 

develop their causal explanations for enron’s collapse. counterfactual 

thought experiments, however, suffer from a serious methodological 

underdetermination problem and a variety of other inferential shortcom-

ings. [Further], many of the enron scholars do not assume the stance 

of skeptical consumers of historical data who question the accuracy and 

eXcerPtS

case studies, counterfactuals, and causal 
explanations

152 U. Pa. L. Rev. 1517 (2004)

Many leGal scholars MarK The Fall oF enron a MoMenTous 

event in our legal and economic history … [and] offer a wide range 

of explanations for enron’s demise…. These enron post-mortems 

necessarily involve inferences about the causes of enron’s collapse, for 

any diagnosis of the conditions leading to the corporate failure or any 

prescription to prevent future failures requires a set of beliefs about 

the causes of past failures. even broad forecasts about the historical 

significance of enron require a set of beliefs about how past events will 

alter future events, that is, a set of beliefs about causal relations in the 

world. … whichever causal story is chosen, the point of the storytelling 

is the same: to influence debate about whether and how the law should 

be changed in light of the causal factors allegedly giving rise to enron 

and other recent corporate scandals.

 within these stories, an important but little discussed transfor-

mation occurs at the point where the enron story is tied to the larger 

policy debate: the scholar’s specific explanation for the isolated event is 

transformed into a general explanation for a class of potential events and 

becomes a prediction of future problems (undisclosed derivatives led to 

enron’s failure and will do so in other cases, technical accounting and 

disclosure rules permitted too much earnings management in enron and 

are too permissive in general, too much deference by the board to man-

agement caused harm in enron and is likely to do so elsewhere, and so 

on). in other words, the authors switch from singular to general causal 

accounts. in these assertions the specific explanation becomes endowed 
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the reader, to find and produce evidence to support the statistical reason-

ableness of a proposed causal antecedent and any generalizations from 

enron to other cases. The very act of writing down the details behind the 

creation of the causal story and disciplining oneself to make public one’s 

evidence in support of inferences contained in the causal story are likely 

to lead to improvements in the story. 

perhaps most problematic for the enron scholars who use counterfac-

tual reasoning from enron to support their arguments for legal or market 

reform is the weakness of these arguments when measured on the coten-

ability/counterfactual minimalism dimension. any enron story used to 

justify a systemic reform, whether it be one as extensive as the broad 

move from legal rules to standards … or a more meager reform such as the 

requirement that accounting firms not be allowed to provide both auditing 

and consulting services to a client … suffers on this dimension because 

any systemic reform in a system as complex as the one in which enron 

was embedded is likely to have so many unanticipated and unintended 

effects that it becomes difficult to follow the causal chain from the reform 

to the prevention of enron and other business failures. •

greg MItchell

completeness of their sources. instead, news stories and the powers report 

are treated as authoritative factual sources, with little independent effort 

to confirm the sources’ accuracy or find converging evidence. These fac-

tors, together, raise serious doubts about the internal validity of the causal 

stories being told about enron.


[T]he quality of an argument dependent on a counterfactual thought 

experiment should be assessed along at least six dimensions: (1) the 

transparency with which the evidence-selection, causal inference, and 

generalization processes are described; (2) the “counterfactuality” of the 

proposed causal antecedent; (3) the degree to which the favored causal 

hypothesis has survived confrontation with competing hypothesis; (4) the 

theoretical and statistical reasonableness of the counterfactual proposi-

tions in light of known event probabilities and behavioral evidence; (5) 

the cotenability and counterfactual minimalism of the propositions in 

the thought experiment, with particular attention to the complexity of 

the system in which the counterfactual mutations occur; and (6) the pro-

jectibility of the results of the thought experiment.

considering the enron stories along these dimensions reveals impor-

tant ways that the enron scholars could improve their analyses. perhaps 

most troubling is the lack of transparency and specificity in many of the 

causal stories, both because this requirement is relatively easy to satisfy 

and because failure to satisfy this requirement makes it difficult to engage 

in any serious evaluation of the story’s merit along the other dimensions. 

in counterfactual analysis, much of the necessary information is private 

and not capable of independent discovery by the reader, such as the pre-

cise rewrites of history undertaken in the thought experiment and the 

evidence selection procedures utilized in gathering information for the 

factual component in the causal story (e.g., were some news accounts of 

enron rejected and, if so, why?; was any effort made to gather fact sources 

from diverse sources?; what fact-checking occurred, if any?). Moreover, it 

should first be the duty of the scholar producing the causal story, and not 
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a seemingly inexhaustible reserve of auxiliary hypotheses that allow it to 

explain away the favorite facts of the other side.

This stalemate has been rattled by new entrants who have imported 

reaction-time techniques from cognitive psychology to measure implicit 

forms of prejudice and stereotyping that, they insist, self-report surveys 

fail to detect and that bias the judgments of most people most of the time. 

a subset of these researchers has forcefully argued—in law journals and 

in the national media—that work on implicit bias has now reached a 

level of maturity that justifies extrapolation to the real world. a further 

subset of scholars has aggressively applied implicit-prejudice doctrines 

to live legal disputes via expert-witness testimony. These arguments offer 

double-barreled indictments of american workplaces: a micro-cognitive 

critique that challenges the sincerity of the tolerant attitudes that many 

people in early 21st-century america claim to possess (creating the impli-

cation that managers are far more biased than they realize or are willing 

to admit) and a macro, neo-institutionalist critique that challenges the 

sincerity of organizational efforts to check prejudice (creating the impli-

cation that companies are far less effective in checking discrimination 

than they realize or are willing to admit). 

we explore whether the new entrants have indeed tipped the debate 

decisively in favor of a strong interventionist position that challenges 

traditional notions of meritocracy and holds managers accountable for 

numerical quotas in personnel decisionmaking. we show that the new 

entrants have yet to make a compelling case. specifically, we identify 

three persisting unknowns concerning the power of implicit bias to cause 

workplace discrimination: (a) construct-validity disputes over whether 

reaction-time differentials on measures such as the implicit association 

Test (iaT) tap into implicit bias as opposed to alternative, more benign 

constructs such as sympathy for, or unfamiliarity with, minority groups; 

(b) psychometric disputes over what it means to score as implicitly preju-

diced and what must be shown to justify company-wide attributions of 

prejudice as explanations of disparate outcomes; (c) external validity dis-

putes that revolve around the many differences between lab studies of 

greg MItchell

implicit prejudice and accountability 
systems: what Must organizations Do to 
prevent Discrimination

28 Research in organizational Behavior (forthcoming), with philip e. 

Tetlock, university of california, berkeley

Discussions oF whaT eMployers MusT Do To preVenT 

discrimination have a ritualistic flavor. There are the textbook recitations 

of best practices that human resource managers must implement; the 

latest court decisions that the legal department must peruse for new 

prophylactics; the utilization and adverse-impact analyses that the 

compliance branch of human resources must submit to regulatory 

agencies; the validation procedures that psychometricians must apply 

to all selection methods; and the diversity guidelines that trainers must 

follow to instill egalitarian values in the workforce. 

The entire topic could be—but should not be—dismissed as hope-

lessly atheoretic. lurking beneath the layers of bureaucratic posturing 

is a volatile mix of psychological and political disputes over the potency 

of prejudice and where society should set its thresholds for judging the 

adequacy of defenses against discrimination—and distinguishing sham 

from true compliance with civil-rights laws.

we unpack these disputes here. our starting point is the long-run-

ning controversy over the extent to which the nation has overcome its 

painful history of racial prejudice. we draw on Festinger’s theory of cogni-

tive dissonance and lakatos’s philosophy-of-science analysis of research 

programs to capture the ideological rhythms of this epochal debate, which 

in its starkest form pits “statist interventionists” (who stress the lingering 

power of racism and the need for countervailing legal pressure to level the 

playing field) against “market purists” (who stress the power of competi-

tion to eliminate irrational biases). we show how each side has built up 
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we conclude that the usual methods of scientific dispute resolution 

are unlikely to work as long as each side can: (a) dodge troublesome data by 

retreating into a protective shell of auxiliary hypotheses; (b) count on the 

backing of a community of co-believers dedicated to defending the hard-

core tenets of its worldview. Moreover, one need not accept the strongest 

indeterminacy form of our argument to agree that reliance on the usual 

methods has proven a painfully slow process for courts, regulators, and 

legislatures that need clear scientific answers—now—to questions about 

the drivers of inequalities. 

we propose an unusual approach to break the impasse—adversarial 

collaboration—that calls on the clashing camps to: (a) reflect on the 

dynamics of the debate; (b) identify pivotal empirical points on which 

they can either agree or agree to disagree; (c) specify research designs on 

which they can base bayesian bets about the potency of implicit bias; (d) 

commit themselves to threshold-of-proof statements that specify how low 

or high implicit-prejudice effect sizes would have to fall or rise to induce 

them to change not just their psychological assessments but also their 

policy stands.

There is room for disagreement over how to achieve the epistemic 

goals of adversarial collaboration. but there is no room for compromise 

in our philosophy of science over the goals. any research program that 

rejects the socratic soul-searching prescribed by adversarial collaboration 

fails the classic litmus tests for science—and should be suspect from the 

legal system’s perspective. This latter point is no fine point: social science 

experts have woven implicit-prejudice arguments into their testimony in 

dozens of class-action cases over the last decade, and some courts have 

accepted these arguments despite the many unresolved questions. For 

better or for worse, our science is literally, not just metaphorically, on 

trial. • 

implicit bias and early 21st century workplaces and what must be shown 

to allay concerns about generalizability. The net result is a mis-match 

between empirical accomplishments and policy prescriptions, between 

how little researchers know about the power of organizational checks 

against prejudice and how confidently some scholars have dismissed a 

host of equal employment opportunity efforts as potemkin-village cloaks 

for discrimination. 

Two obstacles impede resolution of disputes over implicit bias: (a) the 

absence of shared standards of evidence for gauging the probative value of 

facts; (b) the absence of shared standards of proof for balancing false-pos-

itive (holding a non-discriminator liable) and false-negative (not holding a 

discriminator liable) classification errors. 

The absence of shared standards of evidence makes it easy for each 

side to neutralize dissonant findings. even if implicit-prejudice researchers 

lost all the key arguments over the validity of implicit measures, they could 

invoke a litany of arguably legitimate escape clauses: abandoning the iaT 

for “better” measures of implicit bias, disparaging criterion variables 

that tests fail to predict as insensitive to subtle hostility, or criticizing 

independent variables that squelch prejudice as loaded with demand char-

acteristics. and if critics of implicit bias lost the same arguments, they 

could invoke their own escape clauses: faulting lab experiments that find 

bias for failing to capture real-world variables that check bias, and faulting 

field studies that find bias for ignoring objective differences in group per-

formance.

The absence of shared standards of proof further complicates hypoth-

esis testing, making it easy for each side—when they do agree on the 

facts—to disagree over the policy significance of those facts. statist inter-

ventionists see more prejudice because they rely on expansive definitions 

that treat a vast range of everyday behavior as evidence of prejudice, even 

eye-blinking. and market-purists see less prejudice because they rely on 

restrictive definitions that require clearly disparate treatment of almost 

identically-situated employees. either way, each side is free to inflate or 

deflate its estimates of prejudice in response to the same facts. 
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John seTear’s scholarship Focuses on inTernaTional law 

as a sub-set of politics. some of his earlier work concerns itself purely 

with the operation of international law among nations, especially with the 

laws and policies relating to treaties. his more recent work, by contrast, 

examines the complex interplay among international law and the three 

branches of the federal govern-

ment. regardless of the context, 

however, setear divides his 

efforts into the wholesale demoli-

tion of the long-standing theories 

of others and the brick-by-brick 

construction of a less ideological, 

more logically defensible, and 

more empirically grounded view 

of international legal rules.

setear’s first article in the 

field was “an iterative perspec-

tive on Treaties: a synthesis of 

international relations Theory and international law,” 37 Harv. Int’l L.J. 

139 (1996). There, he argued against the traditional view that treaties, 

and the legal process that creates them, rest on notions of consent or 

Setear’s iterative 

perspective on treaties 

emphasizes the 

contingent nature of 

cooperation.

explaining the Game of 
international law and 
politics

 John Setear
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that year: “response to breach of a Treaty and rationalist international 

relations Theory: The rules of release and remediation in the law of 

Treaties and the law of state responsibility,” 83 Va. L. Rev. 1 (1997) and 

“law in the service of politics: Moving neo-liberal institutionalism from 

Metaphor to Theory by using the international Treaty process To Define 

‘iteration,’” 37 Va. J. Int’l L. 641 (1997). 

The focus of “responses to breach” is on the degree of predictive fit 

between a variety of rational-choice theories drawn from a variety of dis-

ciplines and the international legal rules governing the responses that one 

nation-state may legally take when another party breaches its obligations 

under a treaty initially binding them both. setear divides the relevant 

rules into two broad categories. what he calls the the “rules of release” 

govern whether an initially compliant party may legally cease its own per-

formance under an agreement breached by another party, while what he 

dubs the “rules of remediation” govern the degree of harm that the victim 

of a breach may inflict upon the breaching party.

 The rules of release are moderately complex. For bilateral treaties, 

any breach of a “material” provision releases the other party from its 

obligations. For multilateral treaties, the breach of a “material” provision 

releases any party “specially affected” by the breach or releases all par-

ties if the breach has a “radical effect” upon them all.

at a broad level, these rules are sensible from a rational-choice 

perspective. as described earlier, the incentives facing potentially cooper-

ative parties in international politics often resemble an iterated prisoner’s 

Dilemma. simulation-oriented research implies that the optimal strategy 

for a party in such a situation is to mirror the behavior of an opposing 

party, but with a one-period time lag—to cooperate currently if the other 

party cooperated in the previous time period, and to defect currently if 

the other party defected in the previous round. The law of treaties in fact 

implicitly imposes this strategy on treaty parties. if one party defects by 

breaching, then, under the rules of release, the other party may defect in 

rough equality by eschewing its own obligations under the agreement. if, 

in contrast, one party has cooperated by hewing to its obligations in the 

procedural or substantive legitimacy. These values, setear argued, cannot 

explain a number of important features in either treaties or the process 

that leads to their creation.

setear advanced an alternative, “iterative” perspective that proved to 

be both parsimonious and predictive. The iterative perspective builds upon 

the international-relations theory known as “institutionalism,” which in 

turn derives from an analysis of the classic “prisoner’s Dilemma.” The 

prisoner’s Dilemma is a metaphor used by game theorists to elucidate 

the incentives facing a set of parties who could all benefit from coop-

eration with one another, but who can each benefit even more by failing 

to cooperate so long as those around them blithely hew to the collective 

endeavor. conversely, each party would be worse off if they alone coop-

erate while others defect. For a variety of logical (though not behaviorally 

unassailable) reasons, theorists in a variety of disciplines have assumed 

that parties facing a single round of the prisoner’s Dilemma will all fail 

to cooperate, despite the tantalizing prospects of gains from collective 

action. Then-recent research had opened the possibility, however, that if 

parties face a series of interactions, then a stable pattern of cooperation 

may evolve. in this view, such iterations—along with the ability to iden-

tify and remember other participants and their previous decisions—are a 

necessary (though not sufficient) condition for cooperation in the face of 

a prisoner’s Dilemma.

setear’s iterative perspective on treaties emphasizes the contingent 

nature of cooperation, the benefits of allowing nations to choose from 

among multiple and sequential levels of participation in the treaty pro-

cess, and the particular legal contours of the rules on casting off treaty 

obligations already undertaken. setear’s close analysis of both the histo-

ries and the texts of a variety of particular treaties showed an impressive 

consistency between the predictions of the iterative perspective and the 

realities of international practice.

in 1997, setear was still at ucla, but two periodicals here at the law 

school were hospitable enough to accept his submissions. presumably, 

the pieces won the award for the longest pair of titles by a single author 
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setear’s other 1997 piece, “law in the service of politics,” builds 

upon “an iterative perspective on Treaties” to argue that institutionalism 

is a promising theory but, as currently formulated by political scien-

tists, importantly incomplete. institutionalism shows promise because it 

explicitly provides a framework for examining international cooperation, 

in contrast to the dominant, anti-legal, “realist” theory of international 

relations, which asserts that nations must focus all their attentions on a 

zero-sum struggle for their very existences. nonetheless, as setear shows, 

the actual specification of institutionalism by political scientists is howl-

ingly incomplete. 

recall that institutionalism emphasizes the potential importance of 

iteration to international cooperation. as setear pointed out, however, 

institutionalists had made no real effort to define what counts as an “iter-

ation,” nor did they identify when iterations actually occur – e.g., after the 

passage of a fixed interval of time; at the end of each of a series of summit 

meetings; each time a war ends? as setear showed with a variety of con-

crete examples, the particular definition of “iteration” actually adopted is 

of more than abstract interest: different definitions of “iteration” can yield 

very different conclusions about international political events. institution-

alist theorists also took for granted that one party could easily tell when 

another participant has in fact acted cooperatively rather than uncoop-

eratively, yet the real world of international relations is notoriously full 

of ambiguities resulting from linguistic barriers, cultural differences, and 

diplomatic double-talk. in short, the political scientists’ theory of itera-

tion, while potentially useful, remained at an unhelpfully high level of 

abstraction.

as setear went on to explain, however, these gaps in theory can be 

filled by studying international law, especially the ways in which treaties 

are created. The treaty process, with its various gradations of legal obli-

gations unspooling over time—negotiation, initial consent via signature, 

final consent via ratification, and the potential for reducing national obli-

gations via termination—provides a ready, objective set of iterations. The 

formality of some, though not all, of these stages also provides a rough but 

John Setear

previous period, then the general law of treaties requires the other party 

to cooperate in the current round by continuing to obey its own treaty 

obligations. 

Furthermore, the theory of public goods, which dovetails with the-

ories emphasizing the prisoner’s Dilemma as a metaphor for collective 

action, holds that a cooperative agreement becomes more difficult to 

reach and enforce as the number of parties involved increases. consistent 

with this view, the rules of release excuse a party from a bilateral treaty 

simply upon a showing of material breach, while those rules require addi-

tional conditions to release a party from a multilateral agreement. setear’s 

analysis thereby tends to show that the rules of release are consistent with 

rational-choice theory at a relatively high level of abstraction.

at a greater level of precision, however, the rules of release are, 

according to setear, difficult to reconcile with traditional rational-choice 

theories. as the rules of release are traditionally interpreted, for example, 

the magnitude of the breach is irrelevant so long as the breached provision 

is “essential” to achieving the “object and purpose” of the treaty. From a 

rational-choice perspective, however, the magnitude of the benefits fore-

gone as a result of the breach should be the central concern. Furthermore, 

the abandonment of a multilateral treaty involving three parties is, under 

the existing rules of release, no easier to obtain than release from a treaty 

obliging a hundred and three parties, whereas public-goods theory would 

impose a difficulty of release that varied (in rough proportion) with the 

number of parties involved.

The article similarly concluded that the rules of remediation are at 

best imperfectly consistent with theories of rational choice. These rules 

lead on average to the infliction of less harm on the breaching party than that 

suffered by the victim of the breach. but in the international political con-

text, breaches are often possible to conceal and well-tailored punishments 

may not be readily at hand. Theories of rational choice would therefore argue 

that, in order to counter-balance the situations where the breaching party suf-

fers nothing because of the breach, the rules of remediation should typically 

inflict a greater harm on the breaching party than the victim suffered. 
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executive agreement. as setear points out, the supreme court, despite a 

number of opportunities, has never overturned the president’s choice of a 

pre-ratification pathway. 

The president thus appears to face an entirely discretionary choice 

as to the relevant pathway. yet presidents have still chosen the pathways 

involving legislative participation even when—as occurred most notori-

ously when uVa law alumnus woodrow wilson submitted the Treaty of 

Versailles to the senate—the result is a rejection of presidential wishes 

and a concomitant inability to bind the u.s. internationally to the treaty 

in question. why, setear asks, would a president take such a risk? 

setear’s answer is that the president can choose how to ratify a treaty 

but not how to implement it. Many treaties, especially important ones, 

require implementing legislation from congress. a well-informed foreign 

audience that cared about actual implementation of a treaty would there-

fore be suspicious of a president who ratified a treaty with no sign that 

congress was inclined towards implementing legislation. a successful 

presidential effort to obtain legislative approval before ratification pro-

vides the necessary, credible signals from the president that he has staked 

himself to the tenets of the treaty and that it will be implemented. setear 

undertook a detailed comparison of the relevant characteristics of par-

ticular treaties and their typical pre-ratification pathways, and concluded 

that the underlying presidential choices were generally consistent with a 

signaling-oriented theory. For example, trade treaties are both especially 

likely to require conventional legislation for their eventual implementa-

tion and especially likely to see the president submit such treaties to both 

houses of congress before their initial ratification.

setear again explored the relationship between presidential discretion 

and the instruments of international law in “Treaties, custom, iteration, 

and public choice,” 5 Chi. J. Int’l L. 715 (2005). There, he concluded that, 

at least since world war ii, the president has appeared to favor treaty 

law, rather than customary international law, as the method of instanti-

ating international cooperative efforts. Given that treaty law is the more 

precise way to set out legal rules as well as to express national consent, 

John Setear

ready indication of whether a party has in fact decided in that iteration 

to participate in a given treaty’s cooperative scheme (by consenting to its 

obligations). with literally thousands of treaties in existence, including 

those governing almost all prominent examples of multilateral coopera-

tion, the treaty process is a potentially rich source of data to mine for 

those interested in the validity and refinement of institutionalism.

in “ozone, iteration, and international law,” 40 Va. J. Int’l L. 193 

(1999), setear took up the implicit challenge of “law in the service of 

politics” and closely examined the series of treaties regulating the anthro-

pogenic production of ozone-depleting substances. The resulting series of 

iterations within iterations—a sequence of progressively more stringent 

documents, each with its own set of phases for negotiation, signature, 

ratification, and potential termination—provided many bushels of easily 

measurable grist for the analytical mill. setear was able to use the treaty 

process both to give more precise content to such previously fuzzy vari-

ables such as “iteration” and “cooperation,” and to offer empirical support 

for the iterative perspective. as he concluded, the ozone treaties, consis-

tent with the iterative perspective, set up a self-reinforcing process that 

measurably led to extensive and ever-deepening cooperation.

Four of setear’s more recent pieces retain his interest in constructing 

a consistent, defensible theory and empirics of international legal phe-

nomena, but they emphasize the interface between international law and 

the u.s. constitution rather than the operation of treaties in the purely 

international realm. 

The first such piece was “The president’s rational choice of a Treaty’s 

pre-ratification pathway: article ii, congressional-executive agreement, 

or executive agreement?,” 31 J. Legal Studs. s5 (2002). article ii of the 

u.s. constitution states that the president “shall have the power, by and 

with the advice and consent of the senate, to make Treaties, provided 

that two thirds of the senators present and voting concur.” Despite the 

clarity of the prescribed pathway, however, presidents sometimes avoid 

senate ratification by submitting the texts to a simple-majority vote 

of both houses of congress or by avoiding congress altogether with an 
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setear’s two most recent articles on international law, excerpted 

below, each reflect an important part of setear’s wide-ranging interests. 

in the big-picture “room for law: realism, evolutionary biology, and the 

promise(s) of international law,” 23 Berkeley J. Int’l L. 1 (2005), setear 

undertakes a detailed comparison between nature as viewed by the evo-

lutionary biologist, on the one hand, and the supposed similarities of the 

international political system as viewed by the prominent, anti-legal, 

“realist” school of international relations theory. setear demonstrates 

that the latter’s arguments rest on a mixture of dubious, specious, and 

flatly incorrect analogies between selection pressures in nature and in 

international politics, and that there is thus ample room for law in inter-

national politics. 

in the ground-level, domestically oriented “a Forest with no Trees: 

The supreme court and international law in the 2003 Term,” 91 Va. L. 

Rev. 579 (2005), setear undertakes painstakingly detailed readings of a 

set of supreme court cases from a single Term to assess the degree to 

which the court relied on international law in its decisions. Despite the 

attention this issue has generated, and the alarm it has caused some, setear 

concluded that the nation’s highest court was hardly in a rush to use inter-

national law in its decisions even when such rules were plainly at issue.

at bottom, setear’s work seeks to explain why international law and 

international institutions look and operate the way that they do. rather 

than rely on well-worn abstract principles and general theories, setear is 

constantly searching for theories that are consistent with the way the par-

ties involved in shaping international law and institutions actually behave. 

he brings this same level of curiosity and creativity to his courses, which 

year after year draw rave reviews from students who are delighted to have 

the opportunity to examine how the games of international politics and 

international law are played. in both his scholarship and his teaching, 

setear remains guided by what ought to guide all who consider themselves 

academics: a search for the truth. •

John Setear

but that customary law is much easier for the president to control, setear 

concluded that the executive branch seems inclined to favor expressive 

efficiency over the narrow promotion of its own power. 

setear’s next article addressed not only the interaction between inter-

national and domestic u.s. law but also, as in his earlier articles, both the 

purely international realm and the theories of political scientists inter-

ested in international cooperation. in “can legalization last?: whaling 

and the Durability of national (executive) Discretion,” 44 Va. J. Int’l L. 

711 (2004), setear both applied and exploded a “legalization” framework 

set out in a series of articles by political scientists and legal academics 

focusing on the european union and the world Trade organization. These 

academics argue that international law and international institutions have 

become more centralized, formal, and legalistic. as setear pointed out, 

however, the articles identifying this apparent trend commit the cardinal 

social-scientific sin of “selection bias,” i.e., the examined case studies 

reflect only a particular, unrepresentative slice of reality. importantly, the 

omitted case studies represent the largest and longest-standing swath of 

international institutions. 

one such institution is the regulation of international whaling. The 

organizational structure of that decades-long effort at international 

cooperation shows that the highly legalistic and significantly centralized 

systems of the european union and the world Trade organization are rare 

and recent developments. More common are the less legalized and less 

centralized forms of organization typified by the whaling treaties, which 

in turn show no tendency towards a more legalized institution even after 

more than fifty years of existence. setear also argued that, within national 

governments, a less formal and centralized international structure favors 

the executive branch. a particularized examination of the history of the 

whaling treaties showed the persistence of its relatively non-legalized, exec-

utive-friendly form of cooperation despite huge changes in other aspects of 

the international regulation of whaling. in the united states, the supreme 

court itself thwarted congress’ effort to cabin executive discretion in the 

levying of trade sanctions against nations violating the whaling treaties.

eXPlaInIng the gaMe of InternatIonal laW anD PolItIcS
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The supreme court’s resolution of these seven cases should be 

deeply disappointing to anyone who hoped that the court would embrace 

international law. The “principle” of international law endorsed in 

Empagran is so vague that even the least inventive u.s. courts should 

feel utterly unconstrained by it. olympic Airways ignored the deci-

sions of foreign courts with sufficient flagrancy to annoy even Justice 

scalia, who has elsewhere advanced the arguably inconsistent principle 

that “the views of other nations, however enlightened the Justices of 

this court may think them to be, cannot be imposed upon americans 

through the constitution.” The court resolved Altmann by treating 

it as a case about statutory interpretation and, in particular, about 

the retroactive application of statutes. as to the human-rights cases, 

the court in Sosa sandwiched its crabbed interpretation of a substan-

tive international legal question between an extensive journey of statutory 

interpretation (and historiography) and a laundry list of the various issues 

that the court did not decide at all. The court resolved Padilla and Rasul 

as purely procedural cases about the allocation within the federal system 

of jurisdiction over habeas corpus cases, although doing so in Rasul did 

involve the court’s interpretation of a treaty rather than only domestic 

law. The court split so badly in Hamdi that the implications of the holding 

for courts below are difficult to divine, but all of the court’s opinions 

viewed the case as about statutory authority and executive discretion. no 

Justice saw Hamdi as raising an issue of international law that the court 

needed to resolve. The Geneva convention, so potentially important given 

the facts of Hamdi and Rasul, and perhaps even Padilla, proved to be far 

from decisive in the court’s actual resolution of those cases.

only Sosa and Rasul, therefore, deployed international law as a 

meaningful component of the court’s opinions; even then, Sosa took a 

repeatedly narrowing approach to international law, and Rasul imple-

mented a traditional conception of sovereignty. one looks in vain for 

any expansionist approach to international law in any of the seven 

cases, but one may find repeated examples of the court’s cramping, 

ignoring, or defanging international law.

John Setear

eXcerPtS

a Forest with no Trees: The supreme court 
and international law in The 2003 Term

91 Va. L. Rev. 579

 … soMe obserVers … MusT haVe been concerneD, while 

others must have been excited, that the court’s docket during the 2003 

Term included full arguments in seven cases directly presenting questions 

of international law. Three—F. Hoffman-La Roche v. Empagran, olympic 

Airways v. Husain, and Republic of Austria v. Altmann—focused on 

essentially commercial matters. Empagran addressed the scope of the 

Foreign Trade antitrust improvements act (“FTaia”) and the sherman 

act; olympic Airways decided the liability of an airline for the death of 

a passenger under the warsaw convention; and Altmann raised issues 

of the international law of expropriation, the immunity of a foreign 

sovereign from suit, and the degree of deference owed to the executive 

branch’s determinations about the effect of litigation on u.s. foreign 

policy. Four other cases—Rumsfeld v. Padilla, Hamdi v. Rumsfeld, 

Rasul v. Bush, and Sosa v. Alvarez-Machain—involved issues of human 

rights. Padilla, Hamdi, and Rasul all concerned the status of individuals 

taken prisoner in the course of the war on terror; they thereby raised 

important issues of national security, deference to executive conduct 

in the war on terror, and the treatment of prisoners of war under the 

Geneva convention. Sosa concerned a statute authorizing suits to 

redress “a tort ... committed in violation of the law of nations”—about 

as explicit an incorporation of international law into u.s. law as one 

could imagine. The stakes were high and the international components 

of the cases far more salient than in the cases from previous Terms 

referring to international law.
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room for law: realism, evolutionary biology, 
and the promise(s) of international law

23 Berkeley J. Int’l. L. 1

i arGue in This arTicle ThaT The inTernaTional sysTeM … has 

ample room for law. i first elaborate upon a crucial, though sometimes 

implicit, assertion of the realists that i call the “selection axiom:” strong 

selection pressure in world politics forces states either to practice a law-

free realpolitik or to perish. i then draw upon the selection-oriented theory 

of evolutionary biology to argue, in the main portion of the article, that the 

realists’ selection axiom is supported neither by logic nor facts. i conclude 

by arguing that the invalidity of the selection axiom leaves substantial 

room for international law in world politics.

My argument against the selection axiom has five parts. First, the 

realists’ inference that low state extinction rates in the present are the 

result of high selection pressure on states in the past is fallacious. low 

state extinction rates are at least as consistent with an international envi-

ronment reflecting little or no selection pressure as they are with the 

realist view. in fact, high state extinction rates would more conclusively 

demonstrate the existence of high selection pressure in the international 

system.

second, an examination of relevant empirical evidence concerning 

state survival rates suggests that, contrary to the assertion of the selec-

tion axiom, selection pressure on states is in fact low. births of states 

in the modern era far outnumber deaths—the antithesis of the Malthu-

sian situation that one would expect in an environment of high selection 

pressure. indeed, since 1945, state death has virtually ceased while state 

births have skyrocketed, and thus whatever selection pressures might 

once have existed would appear to have vanished.

Third, evolutionary biology teaches us that evolution towards higher 

adaptive fitness reliably occurs only in a population with a large number 

John Setear

The court’s actual resolution of the cases was highly traditional 

and domestically oriented. every case except olympic Airways struck 

the court as presenting an important issue of domestic statutory inter-

pretation; olympic Airways was to the court a straightforward reading 

of its own precedent. Altmann and the four human-rights cases each 

had an important jurisdictional element, which the court resolved by 

reference to various doctrines of habeas jurisdiction and immunity; 

these cases all involved a potential conflict between the judiciary and 

the executive, which the court resolved (in favor of the judiciary in four 

of the five cases) by discussing traditional balancing of areas of exper-

tise. even when the court was ineluctably confronted with an issue of 

international law, as it was in Sosa and olympic Airways, the court 

favored a common-law methodology over prospective rule-making—a 

choice that favors older, customary-law methodologies of making inter-

national law over the new, more threatening system of treaties and 

international courts. The court was also more comfortable with old-

fashioned issues about sovereignty than it was with new-fangled issues 

of international human rights.

The court in these seven cases thereby stayed on familiar, domestic 

legal ground. it interpreted statutes, assessed jurisdiction, chastised 

the executive branch, and plumbed the minds of the Founders. The 

court did not rush to incorporate international law into its jurispru-

dence despite the fact that, in contrast to the cases from the 2002 and 

2003 Terms that had garnered so much attention, international law 

was often directly at issue. international law in the court’s most recent 

Term proved to be an ignorable elephant in the room even if it may also 

have been a dog that didn’t bark. •

eXcerPtS
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John Setear

From these multiple analyses of realism as illuminated by evolu-

tionary biology, i conclude that the realists’ selection axiom rests on 

ground so unstable as to risk intellectual liquefaction. The realist con-

tention that low state extinction rates indicate high selection pressures 

is fallacious. Many more states have been born than have died. analogies 

in the international system to the phenomena of genetic drift and punc-

tuated equilibrium imply that fate—not fitness—is the most prominent 

determinant of survival in the state system. The less fit mode of repro-

duction actually dominates the international system. in light of all these 

arguments taken together, the selection axiom is untenable.

if the international system places minimal selective pressure upon 

modern states, then states may conduct their foreign policy free from the 

realist shackles of a narrowly conceived national self-interest focused 

exclusively on power and survival. of particular importance for those 

interested in international law, the irrelevance of the selection axiom 

makes room for a foreign policy that treats international law as a useful and 

significant constraint upon state behavior in international politics. coop-

eration offers the promise of significant rewards, especially if measured in 

absolute terms, rather than the ultimate punishment of state extinction. 

states may make choices in foreign policy resulting from domestic poli-

tics, including the creation by rule-of-law democracies of “zones of law” in 

which international legal cooperation is a familiar, well-followed approach 

to international relations. cooperation through international law, even if 

practiced only among relatively small groups of states, can lead to pros-

perity for its practitioners. The refutation of the selection axiom leaves 

a great deal of freedom for these ideas, all of which imply that states may 

employ and respect international law without hazard to their health. •

of individuals. The international environment, in contrast, involves an 

almost vanishingly small number of individuals (i.e., states) compared to 

natural populations. in small natural populations, random “genetic drift” 

is likely to be a powerful factor; analogously, the tiny population of states 

is one in which any number of factors besides a ruthless concern for state 

survival may be important.

Fourth, the vast majority of state deaths in the modern era occurred 

during one of two waves of “mass extinctions” in europe, with a very low 

rate of state extinction at other times and in other places. such a pat-

tern—long periods of stasis interrupted by temporally and geographically 

intense flux—suggests what evolutionary biologists call a “punctuated 

equilibrium.” natural extinctions that occur within the context of a punc-

tuated equilibrium are typically more a matter of chance than of classical 

fitness. similarly, the existence of a punctuated equilibrium in interna-

tional politics implies that the demise of a particular state stems more 

from bad luck than from a state’s unwillingness or inability to conduct a 

foreign policy of law-free realpolitik. 

Fifth, evolutionary biologists have concluded that sexual reproduc-

tion is a more adaptive mechanism than asexual reproduction when—but 

only when—environmental change is rapid and complex. if the relevant 

analogies between biology and international relations hold true—anal-

ogies that are admittedly somewhat difficult to draw with respect to 

reproduction—then high selective pressure in an international environ-

ment where change is rapid and complex should result in a method of 

state reproduction closer to sexual than to asexual reproduction. while 

state “reproduction” almost certainly occurs in an international environ-

ment of rapid and complex change, the most common method of state 

“reproduction” in fact appears much more closely akin to asexual repro-

duction. evidence from the international environment is thus inconsistent 

with the expectation under the selection axiom that selection pressures 

would have pushed the relevant population (in other words, the set of 

nation-states) towards the fitter mode of reproduction (in other words, 

“sexual” reproduction).

eXcerPtS
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