NCAA v. ALSTON
HOLDING: The District Court’s injunction pertaining

BRNOVICH v. DEMOCRATIC NATIONAL
COMMITTEE
HOLDING: Arizona laws that require the rejection of ballots

ﬁled in the wrong precinct and narrow the category of
third parties that can deliver ballots do not violate Section 2 of
the Voting Rights Act.

THE U.S. SUPREME COURT expanded

UP

the

SUPREME

COURT

TERM

FULTON v. CITY OF PHILADELPHIA
HOLDING: Philadelphia’s refusal to contract

with Catholic Social Services for the provision of
foster care services unless CSS agrees to certify
same-sex couples as foster parents violates the
First Amendment.
IIAN
AN BRADSHAW

SIZING

First Amendment rights, empowered
the criminal justice system and tackled
jurisdiction during its most recent
term, which ended July 2.
University of Virginia School of Law
resident faculty were cited in seven
cases: Professors Douglas Laycock
with three; Caleb Nelson with two;
and Rachel Bayefsky, John Duffy and
Saikrishna Prakash, and UVA Provost
M. Elizabeth Magill ’95 with one each.
(Two cases cited more than one professor.) Two professors had multiple books
or articles cited: Laycock with three
and Nelson with two.

“FOR THE MORE THAN 400,000 children in

fost care in the United States,
foster
[the court’s] decision is disappointing, allowing foster care
poi
agencies to eliminate potentially
agen
eligible foster parents solely on the
elig
basis of their sexual orientation.
basi
Nonetheless, the justices did not
No
dramatically undermine existing
dr
First Amendment law.”
F
—NAOMI CAHN
—

FACULTY DISCUSS
KEY CASES FROM
2020 TERM

“FULTON V. PHILADELPHIA is an im“FUL

port
portant
win for religious liberty.
Teachings about sex and marriage
Tea
have been central to many religions
for millennia;
m
if they cannot act on
those teachings, little of free exerthos
cise would be left. The biggest news
here is that Fulton is unanimous
he
on the result.”
o
—DOUGLAS LAYCOCK
—

“THE SUPREME COURT HELD that two Arizona laws

purportedly designed to advance election integrity
but that will make it harder to vote and increase the
number of uncounted ballots did not violate Section 2
of the Voting Rights Act. Justice Samuel Alito, writing
for a six-justice majority, established a new list of
factors for assessing alleged violations of Section 2.
According to Justice Alito, the relevant considerations
for whether a voting law violates Section 2 include:
The size of the law’s burden on voters, whether it
‘departs from what was standard practice when
Section 2 was amended in 1982,’ ‘the size of any
disparities in a rule’s impact on members of different
racial or ethnic groups,’ the availability of
raci
other nondiscriminatory opportunities for
othe
minorities to vote and the strength of the
min
state’s interest in retaining the law.
stat
“The
majority held that statistical evi“
dence and witness testimony regarding the
den
racially disparate impact of the laws were
rac
insufﬁcient to prove a violation in the case
in
before them. Although the state failed to
b
offer any proof that the law prevented
o
ffraud,
d th
the majority
j
determined that ‘a State may take
action to prevent election fraud without waiting for
it to occur and be detected within its own borders.’
Justice Alito concluded that ‘in light of the State’s
justiﬁcation [and] the modest evidence of racially
disparate burden,’ the laws did not violate Section 2.
“Justice Elena Kagan dissented in an opinion joined
by Justices Stephen Breyer and Sonia Sotomayor.
Justice Kagan criticized the majority for its totality of
the circumstances test that was comprised ‘of mostly
made-up factors, at odds with Section 2 itself.’ The list
of factors, Kagan continued, ‘stacks the deck against
minority citizens’ voting rights’ contrary to the text
and design of the statute. Furthermore, she argued
that the majority’s approach inappropriately limits
state liability for discriminatory voting laws and failed
to scrutinize state antifraud justiﬁcations that have
been used to support voter suppression in the past.
Justice Kagan concluded that the Arizona laws violate
Section 2’s prohibition on laws resulting in the denial
or abridgment of the vote employing the totality of
the circumstances factors that Congress identiﬁed
in the legislative history of the act.
“The court’s new interpretation of Section 2 will
severely limit its effectiveness as a tool for counteracting racially discriminatory voting laws. Challengers
are now subject to a heightened burden of proving
that a law severely burdens minority voting rights,
while the state has the much lower burden of asserting
without proof that a law prevents fraud. Under this
new standard, challengers are only likely to succeed
in overturning the most egregiously discriminatory
voting laws.”
—BERTRALL ROSS

to certain NCAA rules limiting the education-related
beneﬁts that schools may make available to studentathletes is consistent with established antitrust
principles.

EDWARDS v. VANNOY

“NCAA V. ALSTON had the potential to remake

the NCAA and antitrust law along with it, but
the court’s unanimous opinion was extremely
narrow, on both the law and the facts. The court
unsurprisingly rejected the NCAA’s attempt for
something like wholesale deference for its rules.
But in doing so, the court accentuated the factspeciﬁc nature of every ‘rule of reason’
spec
case, to the point of providing no deﬁnicase
tive statement of how to perform rule of
reason analysis. The court accepted the
reas
lower court’s three-step approach to the
low
rule of reason, but did so by saying that
the ‘Court has sometimes spoken of “a
three-step, burden-shifting frameth
work”’ like the one the lower court
w
aapplied. At the same time, the court
noted
d the NCAA’s
N
extreme market position, the
narrow nature of the district court injunction
and the potential for Congress to intervene in
this set of disputes. The narrowness of the case
was important enough to Justice Brett Kavanaugh for him to write separately to point out
how narrow the case was and to cast doubt on
the NCAA rules not challenged at the Supreme
Court. Thus, it remains to be seen how signiﬁcant
the case will be for antitrust law, although the
court’s emphasis on the fact-speciﬁc nature of
the rule of reason (and speciﬁcally the role of
less restrictive alternatives, which played an
important role in this case) could lead to more
drawn-out antitrust cases by giving plaintiffs
and defendants more to argue over in rule of
reason cases.”
—THOMAS B. NACHBAR

FORD MOTOR CO. v. MONTANA
EIGHTH JUDICIAL DISTRICT COURT
HOLDING: A state court may, consistent with the

due process clause, exercise personal jurisdiction
over a nonresident defendant when none of the
defendant’s contacts with that state caused the
plaintiff’s claims.
“THE SUPREME COURT decided an important

question of ‘personal jurisdiction’ under the due
process of law clause of the 14th Amendment.
The court revisited a question that it
has ducked in several prior decisions.
What legal standard governs the
Wh
question of whether a claim ‘arises
que
from’ or ‘is related to’ the contacts of
from
the defendant with the forum state?
This threshold issue is important,
Thi
because a plaintiff must meet a very
be
high standard if the claim is not
h
ssufﬁciently related to the contacts.
Justice
J
ti Elena
El
K
Kagan’s opinion for the court says
that Ford Motor Co. does have sufﬁcient contacts
with Montana—even if the particular car that was
involved in an accident was purchased outside
the state, but the court once again fails to tell us
what the legal test should be.”

HOLDING: The jury-unanimity rule announced
in Ramos v. Louisiana does not apply retroactively on federal collateral review.

AMERICANS FOR PROSPERITY
FOUNDATION v. BONTA
HOLDING: The policy of the California at-

torney general’s ofﬁce requiring charities
to disclose the names and addresses
of their major donors violates the First
Amendment.
“IN AFP V. BONTA, the Supreme Court

held invalid a California requirement
that charitable organizations disclose
the identities of their major
donors to state ofﬁcials.
don
Writing for a six-justice maWri
jority, Chief Justice John
jori
Roberts stressed that the
Rob
court has ‘long understood as
cour
implicit in the right to engage
imp
in activities protected by
tthe First Amendment a
ccorresponding right to
associate
i t with
i others.’ Compelled
disclosure requirements, wrote the
chief justice, must be reviewed under
a standard of ‘exacting scrutiny,’ and
while California has a strong interest
in monitoring charities to prevent
wrongdoing, the state’s demanding
disclosure regime is a ‘mismatch’
with the state interests it is designed
to protect. In dissent, Justice Sonia
Sotomayor (joined by Justices Elena
Kagan and Stephen Breyer) expressed
skepticism that the complaining nonproﬁt organizations can prove that the
disclosure requirements at issue are
likely to cause actual harms, arguing
that the majority’s approach represents
a departure from the court’s ‘traditional,
nuanced approach to First Amendment
challenges.’ Going forward, AFP v. Bonta
may have important ramiﬁcations for
campaign ﬁnance disclosure laws, as
the imposition of an ‘exacting scrutiny’
framework has the potential to make it
harder for courts to sustain such laws
as constitutional.”
—JULIA MAHONEY

“THE COURT HELD that its decision last

term in Ramos v. Louisiana, requiring jury
unanimity for criminal convictions, would
not apply retroactively to cases
that were already ﬁnal. In so
tha
doing, the court overturned
doi
Teague v. Lane, a case suggesting
Tea
that certain ‘watershed’ rules of
criminal procedure could apply
crim
retroactively to beneﬁt defenretr
dants convicted in years past.
da
IImportantly, though, Edwards
applies only in the federal
habeas
h
habeascontext
b context: The court expressly left open
the door for Louisiana and Oregon to grant
retroactive relief to prisoners convicted by
nonunanimous verdicts under state law, in
years or decades past, should they so choose.”
—THOMAS FRAMPTON

TRANSUNION LLC v. RAMIREZ
HOLDING: Only plaintiffs concretely harmed by
a defendant’s statutory violations have Article III
standing to sue the defendant for damages in
federal court.
“IN TRANSUNION, the Supreme Court tight-

ened the requirements for plaintiffs to
demonstrate concrete injury of a kind
that supports Article III standing to sue
for damages in federal court.
The court held that plaintiffs
whose TransUnion credit reports
who
inaccurately ﬂagged them as
inac
potential terrorists, but whose
pote
reports were not disseminated to
repo
any potential creditors, had not
demonstrated concrete injury. In
de
sso holding, the Supreme Court
ffocused on the relationship
between
b
t
plaintiffs’
l i
claims and historical
or common-law claims. The court’s opinion
likely makes it more difﬁcult for plaintiffs
alleging statutory violations to enter federal
court, and it raises the question of whether
state courts (which may not adhere to Article
III standing requirements) will prove to be
a more hospitable forum.”
—RACHEL BAYEFSKY

—Compiled by Mike Fox and Eric Williamson

—LAWRENCE B. SOLUM
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